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TH9  J^^es  who  QBiuJly  0at  In  ten^  in  this  term  and  Tscation  wg^p«<> 

Lord  Dbnhan,  0.  J.  Wightmait,  Jj^     ^'^ 

CoLsmDOB,  J.  Erlb.  J. 
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1m  Mvmpail  \rf  titap-^mnn  aflBbut  dMrtever  Ibr  aot  loAdiBg  the  ihip  with  a  honMwwd  ouyo 
pnmant  to  ohtfter-pwtj,  and  doiaiiUiig  her  0T«r  the  numing  da/i  thereby  allowed,  the  flitt 
eovnty  after  Betting  oat  tlie  eharter-party,  alleged  that»  after  it  wae  made,  the  partiei  signed 
«ft  eadeiaeiMiit  thereio,  alteifag  the  temif  of  the  deliyeiy  of  the  outward  eargo  and  edding 
%9  tha  nmber  of  roBsing  dayi.  A  leooiid  ooiiiit  waa  firaaed  on  the  eharter-partj  without  the 
endomenieatk 

A  Jndge,  on  mmmona  to  Aow  eaise  why  one  eovnt  thovld  not  be  itmek  ont,  endorsed  that  ne 
«rdir  ihoiild  be  made,  he  being  satiafled  that  it  was  intended  bon&  fide  to  establish  a  distinet 
aolijeet-matter  of  oomplaint  in  reipeot  of  eaoh  count 

Ob  the  plaintxif  moving  to  strike  oat  so  mnoh  of  the  endorsement  as  stated  that  the  Judge  waa 
aallafled,  Ae.,  npon  affidavit  that  it  had  not  been  suggested  tliat  two  distinct  su^eet-auhtters  of 
wwpiahtt  were  to  be  estabUsliedy 

m»  ooortrefiised  to  interfere  with  the  fiseretion  of  the  Judge;  but  said  that  it  was  not  to  be 
eonsidered  as  their  opinion  that  the  plaintlif  might  not  dedare  on  the  eonlraot,  both  as  it  oii- 
gSnaOy  stood  and  aa  altered,  or  tbat  he  would  leae  liis  costs  if  he  suoeeeded  on  one  only,  but 
Mtiafted  the  Judge  at  KM  Ptiua  that  he  aeted  on  a  bon&  fide  intention  of  establishing  two 
aaldeei-mattars  of  oomplaint 

Assumpsit.  The  first  coimt  alleged  that,  plaintiff  bdng  owner  of  a 
▼essel  called  the  Doubletten,  lying  in  the  Thames,  by  a  charter-party 
between  the  ^master,  as  agent  for  plaintiff,  and  the  defendant,  it  ^^^ 
wtm  agreed  that  the  ship  should  with  all  convenient  speed  proceed  ^ 
to  London  Dock,  or  as  near  thereto,  &c,  and  there  load  from  the  factors 
of  the  affirdghtOT%  to  wit,  of  defendants,  a  cargo,  and  proceed  to  Alex- 
widretta^  to  nnload  the  whole  or  part,  or  proceed  to  Beiront  to  unload. 
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and,  being  unloaded,  should  there  or  at  SmyrniEb'iload  a  full  and  complete 
cargo  of  lawful  merchandise  for  merchants^'^eitefit,  charterers  finding 
mats,  &c.,  and  then  proceed  to  a  safe  jpo^-.oh  the  continent  between 
Havre,  &c.,  and  deliver,  on  being  paid  jCr^ight,  &c. ;  the  ship  to  address 
to  charterers'  agents  at  the  ports  pt  •l^^ttding  and  discharge  (the  act  of 
God,  &c.,  excepted):  freight  tQ']>e/jaid  on  unloading  and  delivery  of 
cargo,  sufficient  in  cash  for  shij^^i  disbursements  there,  to  wit,  at  London, 
and  at  every  other  plao^,  remainder  in  good  bills,  &c. :  sixty  running 
days  to  be  allowed  the^mdirphant  (if  the  ship  was  no  sooner  despatched) 
for  loading  in  Lon^^CL,\feIoading  and  final  discharging :  the  cargo  from 
London  to  be  unl^^ct^tiT  according  to  the  custom  of  the  port  and  ten  days 
on  demurra^Q,  OY^r'and  above  the  said  laying  days,  at  4Z.  per  day :  the 
charterers  ^6*^ve  the  option  tp  order  the  vessel  from  the  port  of  load- 
ing in  the' Levant  to  Marseilles,  where,  in  that  case,  the  voyage  was  to 
finish :  and  it  was  further  agreed  that  the  charterers  "  should  have  the 
option  of  ordering  the  vessel  to  a  safe  port  in  the  United  Kingdom :" 
Averment,  that  the  ship  did,  with  all  convenient  speed,  proceed  to  Lon- 
don, and  there  loaded  from  the  factors  of  defendants  a  full  and  complete 
cargo,  and  fifty-eight  days  were  expended  in  loading  as  aforesaid :  «  And, 
the  said  charter-party  being  so  made  as  aforesaid,  afterwards,  to  wit,  on," 
&c.,  <<  by  a  certain  endorsement  then  made  and  written  upon  the  said 
(charter-pjigty,  and  ^signed'*  by  *the  master  so  acting  on  behalf  of 
-*  plaintifi"  and  by.defendants,  "  it  was  agreed  between  the  contracting 
parties  that,  instead  of  the  cargo  at  Alexandretta  and  Beirout  being 
taken  out  according  to  the  custom  of  those  ports,  the  entire  cargo  should 
be  taken  out  within  ten  working  days,  reckoned  for  both  places  inclusive, 
and  that  all  time  beyond  that  period  was  to  be  accounted  lay  days,  sub* 
ject  to  demurrage  stipulated ;  and,  on  the  other  hand,  in  consideration 
thereof,"  the  master,  so  acting  as  aforesaid,  "by  the  terms  of  the  said 
endorsement,  agreed  to  extend  the  term  of  sixty  running  days  to  seventy- 
five  running  days,  or  fifteen  days  beyond  the  first  agreement,  for  the 
purposes  in  the  said  charter-party  mentioned,  he  having,  as  compensa- 
tion, received  there,  to  wit,  at,"  &c.,  "  the  sum  of  SOL :  which  said  endorse- 
ment was  also,  by  the  terms  thereof,  expressed  to  be  without  prejudice 
to  all  the  other  clauses  in  the  said  charter-party.  And,  the  said  charter- 
party  and  endorsement  being  so  made  as  aforesaid,"  &c. :  averment  of 
mutual  promises  to  perform  the  terms  of  the  charter-party.  That  the 
ship  proceeded  to  Alexandretta  and  Beirout,  according  to  the  terms  of 
the  charter-party  and  endorsement  and  the  orders  of  defendants,  and 
afterwards  unloaded  and  discharged  the  cargo,  part  at  Alexandretta  and 
part  at  Beirout,  according  to  the  orders  of  defendants,  the  ship  being 
addressed  to  the  agents  of  the  charterers  at  A.  and  B.  respectively ;  and 
afterwards  proceeded,  according  to  the  orders  of  the  defendants,  to 
Smyrna,  in  order  to  load  such  cargo  as  in  the  charter-party  mentioned, 
and  arrived  at  Smyrna,  and  was  then  addressed  to  the  agents  of  the 
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di^rterers,  and  was  ready  to  take  on  board  such  cargo,  &c.,  according  to 
the  terms  of  the  charter-party,  and  proceed  therewith  to  any  safe  port 
*on  the  continent  between  Havre,  Ac,  or  to  Marseilles,  or  to  any 
safe  port  in  the  United  Kingdom,  at  the  option  of  the  charterers  ^ 
or  their  agents;  of  all  which  the  defendants  and  their  agents  had  notice; 
and  the  master  reqnested  the  agents  to  load  the  ship,  or  procure  such 
cargo,  according  to  the  terms  of  the  charter-party.  Averment :  that 
plaintiff  had  performed  the  terms  of  the  charter-party  and  endorsement 
on  his  part;  but  defendants  did  not,  nor  did  their  agents,  load  the 
ship  at  Smyrna,  or  procure  a  cargo,  according  to  the  terms  of  the  char- 
ter-party;  and,  although  the  agentd  detained  the  ship  at  Smyrna,  for  the 
alleged  purpose  of  taking  on  board  such  return  cargo,  for  a  long  space, 
&c.,  after  she  was  ready  to  take  such  cargo,  and  they  had  notice  thereof, 
jet  they  during  that  time  failed  to  procure  such  return  cargo,  and,  at 
the  expiration  thereof,  refused  to  do  so,  and  refused  to  order  the  ship  to 
any  safe  port  between  Havre,  &c.,  or  to  Marseilles,  or  to  any  other  safe 
port  in  the  United  Kingdom ;  the  omission,  &c.,  not  being  caused  by  the 
act  of  Qodj  &c.  That  at  Smyrna  801,  was  required  for  the  necessary 
disbursements  of  the  ship,  of  which  defendants  and  their  agents  had 
notice,  and  were  requested  to  disburse  the  same  to  the  master  on  account 
of  the  freight,  of  which  a  small  part  only  had  been  advanced,  not  suffi- 
cient for  the  disbursements ;  but  defendants  and  theif  agents  would  not 
pay  the  sum  requisite,  nor  sufficient  for  the  disbursements:  and  that  such 
neglect,  &c.,  was  not  occasioned  by  the  act  of  God,  &c.  Allegation  of 
damage,  and  that  the  days  of  detention  at  Smyrna,  together  with  the 
days  expended  at  London,  exceeded  the  seventy-five  running  days  in  the 
endorsement  mentioned,  to  wit,  by  the  number  of  days  which  the  ship 
was  to  be  kept  on  demurrage,  to  wit,  ten  days,  *whereby  40Z.  became  _^^ 
payable  by  defendants  to  plaintiff,  which  defendants  had  not  paid.  ■-  *^ 
Various  allegations  of  damage  were  added. 

There  was  a  second  count  framed  on  the  charter-party  without  notic- 
ing the  endorsement. 

Defendants  took  out  a  summons  to  show  cause  why  the  first  or  the 
second  count  should  not  be  struck  out  at  the  cost  of  plaintiff,  « the  same 
being  in  violation  of  the  new  rules  of  pleading,  being  founded  on  one 
and  the  same  principal  matter  of  complaint,  varied  in  statement,  de- 
scription or  circumstance  only,  unless  the  plaintiff  undertakes  to  establish 
a  distinct  subject-matter  of  complaint  in  respect  of  both  counts/'  The 
summons  was  heard  before  Platt,  B.,  who  endorsed  the  summons  as 
follows:  <<No  order:  being  satisfied  that  a  distinct  matter  of  complaint 
is  bon&  fide  intended  to  be  established  in  respect  of  each  of  the  counts. 
T.  J.  P."  On  affidavit  stating  the  above  facts,  and  that  it  was  not  sug- 
gested before  the  learned  Baron  that  the  plaintiff  intended  to  establish 
two  distinct  matters  of  complaint  in  respect  of  the  two  counts,  but  only 
that  the  two  counts  weie  not  in  apparent  violation  of  the  new  rules, 
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BeWj  for  the  plaintiff}  now  moyed(a)  for  a  role  to  ehow  caofle  why  so 
much  of  the  endorsement  as  signified  that  the  learned  Baron  was  satisfied^ 
&;c.  (as  in  the  order),  should  not  be  rescinded  or  struck  out.  This  is  the 
stage  of  the  cause  at  which  the  objection  should  be  taken ;  Dewar  v. 
Swabey,  11  A.  k  E.  918, 916, 917.  The  power  to  make  an  order  in  this 
form  is  given  by  B.  G.  Hil.  4  W.  4,  General  Bules  and  Begulations, 
6  :(6)  "where  more  than  one  oount,"  &o.  *« shall  have  been  used, 

•1  in  apparent  violation  of  the  preceding  rule"  (5),(<?)  which  provides 
that  "  several  counts  shall  not  be  allowed,  unless  a  distinct  subject-mat* 
ter  of  complaint  is  intended  to  be  established  in  respect  of  each/' 
There  is  no  such  apparent  violation  in  this  case :  on  the  face  of  the 
counts,  the  contracts  are  distinct :  it  is  not  necessary  that  there  should 
have  been  two  transactions :  Temple  v.  Keily,  1  M*  &  G.  904.  [Eble, 
J,  Does  not  the  altered  contract  supersede  the  original  contract  ?]  That 
may  be  so ;  and  that  would  disable  the  plaintiff  from  saying  that  there 
was  a  bon&  fide  intention  to  establish  a  distinct  matter  of  complaint  in 
respect  of  each  of  the  counts.  But  there  is  no  "  apparent  violation"  of 
the  5th  rule.  The  case  is,  in  principle,  like  Gilbert  t^.  Hales,  2  P.  &  L« 
227.(c2)  [Eble,  J.  Gould  you  have  a  verdict  on  both  counts  ?]  No. 
[Erle,  J.  Then,  as  you  do  not  know  on  which  count  you  will  succeed, 
you  insert  two  counts ;  that  seems  to  be  an  apparent  violation  of  the 
rule.]  In  Hemming  v.  Trenery,  9  A.  &  E.  926,  there  were  two  counts, 
one  on  the  contract  as  originally  made,  the  other  on  the  same  contract 
as  altered.  It  is  true  that  the  question  as  to  the  allowance  of  the  two 
was  not  there  expressly  decided.  In  James  t^.  Bourne,  4  New  Ca.  420, 
423,  TiNDAii,  C.  J.,  said :  <<  I  think  it"  (the  rule)  <<  means  that,  if  there 
be  a  second  and  distinct  contract  in  respect  of  the  same  subject-matter, 
the  count  on  such  contract  may  stand,  and  that  it  would  be  an  unneces* 
sary  extension  of  the  rule  to  strike  it  out,"  Cur^  adv.  vtttt. 

Lord  Denman,  C.  J.,  on  a  later  day  in  this  term  (November  16th), 
delivered  the  judgment  of  the  Court. 

*In  this  case,  we  think  that  we  ought  not  to  interfere  with  the 

->  discretion  exercised  by  the  learned  judge  in  making  the  endorse- 
ment that  a  distinct  matter  of  complaint  is  intended  to  be  established  in 
respect  of  each  count ;  and,  therefore,  there  will  be  no  rule.  Still  it 
must  not  be  understood  to  be  our  opinion,  either  that  a  plaintiff  is  pre- 
cluded from  declaring  both  upon  the  original  contract  and  upon  the 
altered  contract  in  separate  counts,  when  the  facts  are  as  they  were 
alleged  to  be  in  this  case,  or  that  the  present  plaintiff  incurs  any  risk  of 
losing  his  costs  by  reason  of  the  endorsement  complained  of,  if  he  shall 
succeed  upon  one  count  only,  and  also  shall  satisfy  the  Judge  that  he 
acted  on  the  grounds  that  have  been  alleged  before  us.    Bule  refused. 

(a)  Before  Lord  Dxnicav,  C.  J.,  Colbbidoi,  Wiovtxav,  and  Eeli,  Ji. 
(6)  5  B.  A  Ad.  It.  (c)  5  B.  A  Ad.  iL 

(d)  8«e  Balmer  «.  Boniileld^  9  Q.  B.  98S. 
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TEW  V.  HASBIS.    Nov.  3. 

AMtaaptit  ob  att  agrMaMni»  betwMA  the  pUintif  ukd  def(NkdaBt»  tlutt  plaintiff  should  mU  Md 
defendant  pweliaee  oropi  at  a  yalnation  to  be  made  by  two  penons,  one  named  by  each  party, 
and,  if  nich  penona  diaagreed,  by  a  third  person  to  be  named  by  them  before  entering  on  the 
▼alnatlon ;  that  ^ack  party  $koM  appoint  a  rt/eree  hg  Sl«l  ifay  y  and  if  eit&er  shonld  negleei 
to  appoint  the  referee  of  the  other  alone  might  make  a  final  deoision ;  and,  in  ease  either  party 
or  hie  referee  ahould  segleet  to  attend  aiqr  referenoe  alter  notioe,  the  party  or  the  referee 
attending  ehonld  enter  npon  the  referenoe  ex  parte  and  make  a  final  decision :  the  yalnation 
to  be  made  by  8d  Jnne.  The  deelaration  alleged  that  on  Slst  May  plaintiff  appointed  a  re- 
feree^ and  gnre  notiee  thereof  to  defendant  a  reasonable  time  before  8d  June,  bat  no  appeint- 
menty  of  whioh  plaintiff  had  notioe,  was  made  by  defendant;  and  plaintiff,  a  reasonable  time 
before  8d  June,  gare  defendant  nodoe  of  the  intention  of  plaintiff's  referee  to  proceed  in  the 
▼alnation  on  2d  June;  bat  defendant  did  not  attend,  wherefore  plaintiff's  referee  rained  at  a 
BOM  named;  which  defendant^  though  requested,  had  not  paid.  Plea:  that  plaintiff  did  not, 
within  the  time  appointed,  appoint  his  said  referee,  in  manner,  Ao. 

It  appeared  at  Kisi  Pzins  that,  under  the  aboTO  agreement,  plaintiff  did  nominate  his  referee  late  on 
Slat  May,  and  sent  by  that  night* s  post  a  notice  thereof  to  defendant,  who  reoeired  it  on  1st  Jane. 

Hal^  that  the  issue  on  the  plea  must  be  found  for  defendant^  since  the  appointment  was  not 
oompleto  without  notioe  thereof  to  the  opposito  party. 

Assumpsit.  The  first  cotmt  charged  that  heretofore,  to  wit,  25th 
May,  1847y  by  agreement  in  writing,  then  entered  into,  between  plain- 
tiff of  the  one  '''part  and  defendant  of  the  other  part,  plaintiff  agreed  -_ 
to  sell,  and  defendant  to  purchase,  at  a  valuation  to  be  made  as  ^ 
after  mentioned,  the  crops  upon  a  piece  of  land  therein  mentioned,  the 
price  to  be  paid  on  5th  June,  1847,  the  valuation  to  be  made  by  two 
persons,  one  named  by  each  party  to  the  agreement,  and,  if  the  said  two 
persons  should  disagree,  then  by  a  third  person  to  be  named  by  them 
before  entering  upon  the  reference  or  valuation :  and  it  was  thereby  also 
agreed  that  such  valuation  should  be  made  by  8d  June,  1847 ;  and  that 
each  of  the  parties  should,  by  Slst  May,  1847,  appoint  a  referee ;  and 
that,  in  case  either  party  should  neglect  or  refuse  to  nominate  a  referee 
within  the  time  appointed,  the  referee  of  the  other  party  alone  might 
make  a  final  decision ;  and  that,  in  case  either  party,  or  the  referee  of 
either  pariy,  should  neglect  or  omit  to  attend  any  reference  after  notice 
in  writing  given  or  left  at  the  last  known  place  of  abode  of  such  party 
or  referee,  then  the  party  or  referee  attending  should  enter  upon  the 
reference  ex  parte,  and  make  a  final  decision.  Averment,  that  plaintiff 
had  in  every  respect  fulfilled  the  agreement  on  his  part.  That  after- 
wards, and  within  the  time  in  that  behalf  appointed  as  aforesaid,  to  wit, 
on  the  said  Slst  May,  plaintiff,  in  all  things  according  to  the  said  agree- 
ment in  that  behalf,  nominated  and  appointed  a  certain  person,  to  wit, 
John  Goudrey,  the  said  J.  C.  being  a  fit  and  proper  person  in  that 
behalf,  to  be  his  referee  and  valuer,  to  wit,  to  make  the  valuation 
aforesaid  on  his,  plaintiff's,  part,  according  to  the  agreement,  and 
then,  and  a  reasonable  time  before  the  said  8d  June,  to  wit,  on  the 
same  day  and  year  aforesaid,  gave  due  notice  to  defendant  of  such 
appointment  and  nomination.  That  no  appointment  or  nomination 
by  ^defendant  of  any  person  as  referee  on  the  part  of  defendant,  -^^ 
According  to  iho  agreement,  whereof  plaintiff  had  any  notice,  was, 
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within  the  time  so  in  that  behalf  appointed  as  aforesaid,  made.  And 
thereupon  plaintiff  afterTrards,  to  wit,  on  31st  May,  1847,  and  a  reason- 
able time  before  the  day  next  after  mentioned,  did,  in  pursuance  of  the 
agreement,  cause  notice  in  writing  to  be  given  to  defendant,  to  wit,  by 
leaving  the  same  at  his  last  known  place  of  abode,  of  the  intention  of  J. 
G.  to  proceed  in  the  said  valuation  at  the  hour  of  ten  of  the  clock  on  a 
day  therein  named,  being  a  day  after  the  said  81st  May,  and  before  the 
said  3d  June,  to  wit,  on  2d  June,  1847,  according  to  the  agreement  in 
that  behalf.  That  defendant  wholly  omitted  to  attend  the  making  of  the 
said  valuation :  and  thereupon  J.  G.,  at  the  time  so  appointed  as  last 
aforesaid,  as  and  being  the  referee  and  valuer  nominated  and  appointed 
as  aforesaid,  did  enter  upon  the  said  reference  ex  parte,  and  did  then 
proceed  to  make,  and  did  then  make,  his  final  decision  of  the  value  of 
the  said  crops,  in  all  respects  according  to  the  true  intent  of  the  agree- 
ment, and  did  then  find,  award,  and  finally  decide  that  the  same  were  of 
the  true  value  of  1322.  4^.,  the  same  being  a  reasonable  and  proper  valu- 
ation and  sum  in  that  behalf:  of  all  which  premises  defendant  then,  and 
a  reasonable  time  in  that  behalf  before  the  said  5th  June,  to  wit,  on  the 
day  and  year  last  aforesaid,  had  notice,  and  was  then  requested  by  plain- 
tiff to  pay  him  the  said  sum  of  money.  Breach :  that,  although  such 
last-mentioned  day  hath  long  since  elapsed,  and  more  than  a  reasonable 
time  for  that  purpose,  after  such  notice  and  before  the  commencement 
of  this  suit,  had  elapsed,  no  part  of  the  money  hath  been  paid. 
^^  ^-  *Plea  2,  to  first  count.  That  plaintiff  did  not,  within  the  time 
^  appointed,  or  according  to  the  said  agreement,  nominate  or  appoint 
Coudrey  to  be  his  referee,  in  manner  and  form,  &c. :  conclusion  to  the 
country.  Issue  thereon.  There  were  other  issues  of  fact,  not  here 
material. 

On  the  trial,  before  Lord  Denman,  G.  J.,  at  the  last  Warwick  assizes, 
it  appeared  that  on  Monday  the  31st  May,  at  seven  or  eight  in  the  after- 
noon, the  plaintiff  who  resided  at  Walsall,  about  ten  miles  from  Birming- 
ham, nominated  Goudrey  his  referee ;  and,  by  that  evening's  post,  the 
plaintiff's  attorney  sent  from  Birmingham  a  letter  to  the  defendant, 
whose  then  residence  was  at  Gloucester,  informing  him  of  the  appoint- 
ment, and  adding,  on  behalf  of  Goudrey :  "  Mr.  Goudrey  is  prepared  to 
meet  your  valuer,  for  the  purpose  of  naming  a  third  party  as  referee. 
If  Mr.  Goudrey  is  not  informed  by  ten  o'clock,  a.  m.  on  Wednesday 
next,  the  2d  June,  whom  you  have  appointed  as  valuer,  he  will,  after 
that  hour,  proceed  in  the  valuation  alone."  The  defendant  received  this 
letter  on  1st  June.  No  answer  being  given,  and  no  person  appearing 
on  the  part  of  the  defendant,  Goudrey  on  3d  June  made  the  valuation 
ex  parte.  It  was  objected  that,  inasmuch  as  the  notice  of  nomination 
had  not  been  communicated  to  defendant  until  after  31st  May,  the  issue 
on  the  second  plea  must  be  found  for  him.  His  Lordship  was  of  that 
opinion,  and  directed  a  verdict  accordingly,  reserving  leave  to  move  to 
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enter  a  verdict  for  the  plaintiff.   On  the  other  issues  a  verdict  was  found 
for  the  plaintiff. 

Whitehurst  now  moved  in  pursuance  of  the  leave  reserved.  The  ap- 
pointment was  in  fact  made  on  the  day  '''named  in  the  agreement :  -.  . 
and  the  plaintiff,  on  that  day,  did  all  he  could  to  communicate  it  to  '- 
the  defendant.  He  had,  by  the  agreement,  till  twelve  at  night  to  mak« 
the  appointment.  If  it  be  held  that  he  was  bound  to  take  care  that 
notice  reached  the  defendant  on  that  day,  it  will  follow  that  he  had  less 
than  the  whole  day  for  making  the  appointment ;  and,  if  the  defendant 
were  so  far  off  that  the  notice  could  not  possibly  reach  him  on  the  day 
of  the  appointment,  it  would  be  necessary  to  construe  the  agreement  as 
requiring  the  appointment  to  be  made  before  81st  May. 

CoLBRiDGE,  J.  It  appears  to  me  that  there  ought  to  be  no  rule  in^ 
this  case,  and  that  my  Lord's  direction  was  right.  Each  of  the  parties 
was  to  nominate  a  referee  on  a  certain  day.  Now  what  is  a  nomination  ? 
Mr.  Whitehurst  contends  that,  as  each  had  the  whole  of  the  81st  of 
May  for  making  the  nomination,  the  agreement  could  not  require  that 
the  nomination  of  one  party  should  be  communicated  to  the  other  on 
thsLt  day.  But  it  seems  to  me  that  there  was  no  effective  nomination  till 
the  notice  was  given  to  the  other  party.  For,  though  one  party  might, 
on  hearing  who  the  referee  of  the  other  party  was,  be  satisfied  with  the 
referee  whom  he  had  selected  for  himself,  yet  the  meaning  of  the  agree- 
ment here  must  have  been  to  include  all  cases.  Each  was  to  know  who 
the  referee  of  the  other  was.  Otherwise,  each  might  have  nominated 
the  same  person,  or  one  might  have  nominated  a  person  to  whom  the 
other  had  a  valid  objection.  Sut  Mr.  Whitehurst  argues  that,  upon  this 
construction,  a  part  of  the  last  day  is  lost.  That,  in  truth,  is  to  assume 
that  his  own  construction  is  right ;  because  the  agreement  imports  that 
^each  is  to  have  to  the  end  of  the  81st  of  May  to  do  all  that  com-  .^^^ 
pletes  the  nomination ;  and  the  last  step  must  therefore  be  taken  ^ 
on  or  before  that  day. 

WiGHTMAN,  J.  I  am  of  the  same  opinion.  The  agreement  could' 
hardly  mean  that  each  party  was  to  name,  without  communicating  to  the 
other  party,  his  own  referee.  If  so,  there  would  be  no  opportunity  of 
appointing  a  new  referee  in  case  the  one  before  selected  appeared  objeo* 
tionable,  nor  indeed  any  opportunity  of  knowing  that  an  appointment 
had  taken  place. 

Erle,  J.  It  seems  to  me  that  this  case  was  properly  decided.  The* 
question  is,  whether  a  referee  is  nominated  by  merely  telling  him  that 
he  is  nominated.  The  defendant  says  thdit  this  is  not  so,  and  that  a 
necessary  step  in  the  nomination  was  to  communicate  the  appointment 
to  the  other  party :  and  it  is  clear  to  me  that  the  agreement  did  contem- 
plate such  a  conmiunication.  It  stipulated  that  the  two  referees  were 
to  meet  by  the  3d  of  June,  and  that  an  umpire  was  to  decide  between 
them  in  case  of  their  differing.     If  Mr.  WhiUhurtt  be  right,  the  plain- 
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tiff  need  not  have  communicated  the  nomination  even  on  the  Ist  or  2t 
of  June,  but  might  have  brought  his  referee,  without  notice,  to  the 
ground  on  the  3d  of  June.  The  intention  of  the  agreement  could  not 
hare  been  so  carried  out. 

Lord  Dbkman,  C.  J.  Clearly,  to  bind  one  party  with  respect  to  the 
opposite  party,  something  should  take  place  authorizing  the  one  to  con^ 
sider  that  the  other  has  made  his.  nomination.  Bule  refused. 


*18]  ♦M'EWEN  tf,  WOODS  and  Othora.    ITov,  8. 

Plaintiff  emplojad  d^fMdanti,  breken,  to  bigr  for  him  thirty  tbarof,  leripi  in  »  rdhrojoompany 
fw  whioh an  aet  of  patliamowtbad laAoly  boon  oblaiiimt  SefewiaBtt  puchaoed  ia  their owa 
names,  the  praotioe  of  brokers  being  snoh ;  and  plaintiff  paid  tham  the  price.  The  scrip  was 
pnrohased  **  for  aeoonnt,  29th  of  Angasty"  but  oonld  not  be  then  delivered,  the  scrip  hating  in 
the  mean  time  beem  called  in  bjr  the  diteeton  to  be  ragistefed,  in  ocdsr  tha*  shafoa  might  be 
issued.  Before  the  shares  came  oa^  ft  eaU  was  made.  These  facts  were  kaowa  to  the  plaiatH^ 
bat  he  firom  time  to  time  desired  to  hare  the  scrip  forwarded  without  fiirtfaer  delay.  The  shan 
oertiJIoates  came  oat  in  December;  and  then  the  selling  btokora  tendei^d  the  shares  to  the 
defendants,  with  m  demand  of  IML  for  the  caU.  Plaintiff,  on  bei^«ppBedr  tS|  reftised  to  te^ 
nish  the  150^  denying  his  liability^  and  claiming  the  sharea  without  such  payment;  and,  on 
their  being  withheld,  he  repudiated  the  contrast,  and  brought  an  action  for  money  had  and 
received. 

Held,  that  the  non.4^iva«y  of  the  sarip  oa  the  29tk  iagnat.did  not.  avtitlft  htaa  to  reeoTor  Uf 
purchase-money. 

Assumpsit  for  money  had  and  received  to  plaintiff's  use*  Pleas,  Nor 
assumpsit,  on  Tfhich  issue  was  joined ;  and.  a  set  off  for  money  paid,  &<&, 
Ufa  which  nothing  now  turns. 

On  the  trial,  before  Crbsswbll,  J.,  at  the  Liyerpool  Summer  assixeSi 
1846,  it  appeared  that  the  action  was  brought  to  recover  1482. 10«,  under 
the  following  circumstances.  On  14th  August,  1846^  the  defendants^ 
who  were  share  brokers  at  Liverpool,  purchased  for  the  plaintiff,  at  his 
request,  for  the  29th  August,  being  the  next  account  day,  thirty  scrip 
shares  in  the  Limeridc  and  Waterford  Railway.  The  purchase  was  made 
by  the  defendants  in  their  own  names,  according  to  the  practice  of  the 
Liverpool  Share  Market.  The  contract  note,  transmitted  by  them  to 
plaintiff,  dated  August  14th,  was :  «  Bought  for  J.  M'Ewen,  Esq.,  for 
a\c,  29th  August,  thirty  shares,"  &c.,  <<  at,"  bo^  ^  146/.  5$. 
Commission,  1$.  6d. 2L    5«« 

im.  10«." 

On  26th  August,  plaintiff  wrote  in  answer :  <<  Enclosed  I  now  send 

you  bank  letter  of  credit  for  1482.  I69.,  being  the  amount  of  thirty 

shares  Limerick,"  &c.,  <<  bought  by  you  on  my  account,  of  which  please 

♦lAi  ^''^^^^^lo^g^  receipt,  and  at  the  same  time  forward  the  scrip." 

^  The  letter  of  credit  was  enclosed. 

The  defendants  did  not  deliver  the  shares  on  the  29th,  and  were  una- 
ble to  do  so,  in  consequence  of  the  scrip  having  been  called  in  by  iha 


11  ADOLPHUS  &  ELLIS.    N.  S.  14 

directors  on  22d  August  for  the  purpose  of  registration  and  reissuing, 
sealed  share  certificates  in  lieu  thereof.  On  the  28th  August,  a  call  was 
made  of  52.  a  share,  payable  on  27th  September*  The  brokers  of  whom 
die  defendants  had  purchased  paid  this  call.  It  appeared,  by  corre&» 
pondence  between  the  parties,  that  the  defendants  bad  apprised  the 
plaintiff  of  the  cause  of  delay ;  that  he  also  knew  of  the  call  being  made.; 
and  that  he  had,  down  to  December  19th,  pressed  the  defendants  to  for* 
waf d  the  scrip  inmiediately.  The  registration  was  not  completed  until 
the  middle  of  December ;  the  sealed  certifieates  were  t^n  issued,  and. 
tendered  to  the  defendsnta  by  th0  selling  brokers,  widi  adraaand  of  1502 
for  the  call,  in  addition  to  the  purchase-money. (a)  The  defendants,  on 
19th  December,  gave  notice  to  the  plaintiff  that  the  shares  were  ready, 
subject  to  payment  of  the  call.  On  29th  December^  the  plaintiff,  by. 
letter,  repudiated  the  contract,  and  demanded  baok  his  pardiase-money. 
Upon  this  the  defendants  declined  to  accept  the  shofes*  On  14th  Janu^ 
acy,  the  selling  brokws,  who  had  by  that  time  paid  a  second  call  of  52. 
a  share^  sold  the  shares  out  i^gainst  the  defendants^  at  a  loss  of  2262., 
which  WW  paid  diem  by  die  defendants.  This-  aotaon  was  brought  to 
recover  back  the  amount  of  the  plaintiff 'a  purchase-money  ;{b)  and  a 
Terdiet  for  that  amount  waa  ^taJcen^  uader  the  direction  of  the  p^^. 
learned  Jndge,  who  g%Te.  the  d^bndants^  leave,  to  move  to  enter  a  ** 
nonsuit. 
Knoffflei^  in  Michaebnas  term  last,  obtained  a  rule  ni»  accordingly* 
Martm  and  Cowling  showed  cause,(c).aBd  contended  that  the  plaints 
tiff  had  a  right  to  repudiate  the  contract  on  tbefailure  ofthe  d^endante 
to  deliver  the  diares  by  the  stipulated  time.  They  cited  Eletdber  «• 
Marshall,  15  M.  k  W.  755. 

Knawle%  and  Oromptqnj  contr^  The  1482*  10a,  waa  not,  in  the  fi^t 
instance,  money  had  by  the  defendants,  to  the  use  of  the  plaintiff,  but  to 
their  own  use,  to  reimburse  th^oi  for  the  amouht  in  i^ch  they  had 
become  liable  to  the  selling  brokers.  It.  may  be  that  a  ram  which  waa 
originally  given  for  the  purpose  of  absolute  pa^yment  may  be  recovered 
aa  money:  had  and  received,  if  circorastaiiees  show  that  the  intended 
apfjieation  onght  ta  be  revoked, sadiarMocation  is praetiioable ;  Buliep 
«u  Harrison,  2  Cowp.  5A5 :  b«t  that  was  the  case  ofaa  agent ;  md  the 
essential  questiM.  was  whether  the  BKmey,  could  be  considered  as  still 
feift'^iwiiig  in  the  agent's:  hands*  Heve^  the  defendenta  have  dealt  aa 
princiiiala  with  a  third  party,  aad  bMM^t  themselvea  under  a  bindinf^ 
oU^atiov.  The  plaintiff  eeiild  net  cewatersiand  the  apfUeatioa  of  the 
money,  by  iddeb  that  oUigation  wie  to  be  fulfilled*  He  must  be  taken 
te  h«?e  aothenied  whatever  the  defendantetdii  cenftisMbly  to  the  ndes 


(a)  s^iiit  a^a  e/viot «.  1%  n  lai^ 

(4>8«i^tetaei^M^totU&ttop09r«^4fa6ii«dg9iBlo|tfaeConrt|Ikl^90i^ 
(«)  ThA  OMS  mi  pwUj  h«wd  in  Triniliy^  torn  but  (Jime  Oth)  bj.Lord  JimvuM,  a  J.,  Patts^ 
MV,  CoimsOT,  ind  Bttuv,  Jt.,  and  p«^  on  tidi  day  by  Lord  DmAir,  O.  J.,  Owaanmrn 
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— 

of  the  market :  Sutton  t;.  Tatham,  10  A.  &  E.  27.    In  Fletcher  r.  Mar- 
^^^^  shall,  the  defendants  had  made  it  Impossible  to  ^employ  the  money 

-^  as  they  were  commissioned  to  do ;  the  course  they  had  taken  waB 
absolutely  wrong :  here,  the  defendants  have  incurred  a  responsibility 
to  third  parties,  which  creates  a  di£Sculty  in  settling  with  the  plaintiff; 
but  it  was  unavoidable ;  and  the  plaintiff  cannot  take  advantage  of  it. 
It  appears  by  the  correspondence  that  the  plaintiff,  as  well  as  the  defend- 
ants, knew  the  whole  state  of  the  transaction,  and  looked  upon  the  con- 
tract as  still  subsisting  between  them,  down  to  the  repudiation.  The 
defendants  are  in  fact  entitled  to  sue  the  plaintiff  for  money  paid. 

Our.  adv.  vtUt. 

Lord  Denman,  0.  J.,  at  the  sittings  after  this  term  (December  7th), 
delivered  the  judgment  of  the  Court. 

This  was  a  rule  to  enter  a  nonsuit  on  the  ground  that,  upon  the  facts, 
the  action  for  money  had  and  received  could  not  be  sustained. 

The  defendants,  who  were  share  brokers  in  partnership  at  Liverpool, 
had  bought  for  the  plaintiff,  on  the  14th  August,  in  pursuance  of 
instructions  from  him,  thirty  Limerick  and  Waterford  scrip  shares,  to 
be  delivered  on  the  next  account  day,  which  was  to  be  on  the  twenty- 
ninth  of  August,  at  the  price,  including  their  commission,  of  148Z.  10«. 
This  sum  the  plaintiff  transmitted  to  the  defendants  on  the  ttpenty-sixth 
of  August  by  letter,  and  requested  them  to  acknowledge  the  receipt,  and 
at  the  same  time  to  forward  to  him  the  scrip.  On  the  twenty-seeond  of 
August  the  Railway  Company  had  called  in  the  scrip  for  registration, 
which  made  a  delivery  to  or  by  the  defendants  impossible.  Upon  regis- 
tration, the  scrip  is  turned  into  shares,  and  re-issues  in  the  form  only  of 
^--^  sealed  certificates,  which  are  *transferable  only  by  deed.  The  re- 
-^  gistration  and  re-issuing  were  not  completed  till  the  middle  of  De- 
cember :  and  in  the  mean  time  the  Company  had  made  a  call  of  51.  per 
share,  which  was  necessarily  paid  by  the  party  selling  to  the  defendants ; 
and  he  presented  the  shares  to  them  with  the  additional  demand  for  the 
call.  The  plaintiff  repudiating  the  transaction,  they  declined  to  accept ; 
and  the  shares  were  resold  at  a  loss  of  226Z.,  which  the  defendants  paid 
to  the  original  seller.     The  action  is  brought  to  recover  the  148Z.  10«. 

From  the  correspondence  put  in,  it  appeared  that  the  plaintiff  was 
apprised  in  due  time  of  the  scrip  having  been  called  in  and  the  call  made, 
and  also  that  the  call  must  be  repaid  to  the  seller  before  the  certificates 
would  be  delivered.  From  the  same  correspondence,  and  the  evidence, 
we  think  it  must  be  taken  that  the  defendants  purchased  in  their  own 
names,  and  were  themselves  personally  responsible  to  the  sellers. 

The  money,  therefore,  was  transmitted  to  the  defendants  to  enable  them 
to  meet  the  liability  which  they  had  incurred  at  the  request  of  the  plain- 
tiff and  on  his  account.  It  was  not,  therefore,  received  in  the  first 
instance  to  his  use.  Sut  it  was  urged  that  the  defendants  by  their  own 
misconduct  had  produced  a  failure  of  the  original  consideration  for  which 
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die  money  was  sent ;  and  this  misconduct  was  said  to  consist  in  their 
ksTing  of  their  own  wrong  given  time  to  the  seller  for  the  delivery  of 
this  scrip,  which  by  the  contract  was  to  be  delivered  as  such  on  the  29th 
August  Sut  there  is  no  foundation  for  this.  In  fact,  the  non-delivery 
on  the  29th  August,  and  all  the  consequences  which  followed,  were  owing 
to  circumstances  over  which  neither  party  had  any  control ;  and  there 
is  abundant  evidence  that  *the  plaintiff  was  aware  of  those  cir-  -^^^ 
comstances,  and  understood  the  contract  made  to  be  subject  to  ^ 
them.  The  reasonable  interpretation  of  the  contract  is,  that  it  was  for 
delivery  of  scrip  on  the  29th  August  if  not  then  called  in,  otherwise  of 
share  certificates  as  soon  as  they  should  be  re-issued. 

Accordingly,  if  the  plaintiff  would  have  enabled  them  to  pay  for  the 
shares  when  reissued,  by  supplying  funds  to  meet  the  call  with  which 
they  had  become  saddled  in  the  mean  time,  the  defendants  must  have 
applied  the  money  received  for  that  purpose ;  and,  if  they  had  neglected, 
it  would  have  become  money  in  their  hands  to  the  plaintiff's  use.  But 
he  has  wrongfully  neglected  to  do  so ;  and  they  have  been  compelled  to 
add  their  own  money  to  his  in  order  to  fulfil  their  contract.  For  the 
re-selling  of  the  shares  on  their  account  by  the  original  seller  and  their 
payment  of  the  loss  is  only  another  mode  of  so  doing. 

Upon  these  facts  we  think  the  action  not  maintainable,  and  that  the 
rcv^e  must  be  absolute.  Bule  absolute.(a) 

(a)  Pftii  of  this  report  ia  by  H.  BATison,  Bsq. 


*ABSOLON  V.  MARKS.    Nov.  8.  [*19 

'•  o  ikwipcit  on  a  promissory  note,  stated  to  hare  been  made  by  defendant,  and  endorsed  by  bim 
to  pk'bintlff,  defendant  pleaded,  after  setting  oat  the  alleged  note,  by  which  the  defendant  and 
foor  aiher  persons  Jointly  and  seyerally  promised  to  pay  750^  ''to  our  and  each  of  our  order," 
that  the  endorsement  was  made  by  defendant  alone.  Replication :  that  the  endorsement  wu 
by  defendant  joinUy  with  the  other  four.  Issue  thereon.  Verdict  for  plaintiff.  On  motion  in 
wrest  of  Judgment,  on  the  ground  that  such  instrument  was  uncertain  as  to  the  payee,  and. 
Aenfors  nol  a  note  within  stat  3  A  4  Ann.  c  9,  s.  1 : 

fi«td,  that  the  note  when  endorsed  became  certain ;  and,  the  record  showing  that  defendant  had 
eBdonod.  enough  appeared  to  warrant  a  judgment  for  plaintiff. 

Assumpsit.  The  declaration  stated  that  defendant,  on  January  7th, 
1843,  made  his  promissory  note  in  writing,  and  thereby  promised  to  pay 
to  his  own  order  750Z.,  six  months  after  the  date,  &c.,  and  then  endorsed 
the  said  note  to  plaintiff,  and  promised  plaintiff  to  pay  the  same  accord- 
ing to  the  tenor  and  effect  thereof,  and  of  the  said  endorsement.  Sreach, 
non-payment. 

Plea.  That  the  note  in  the  declaration  mentioned  was  and  is  in  the 
words  and  figures  following,  viz. 

750?.  0».  Od.  London,  January  7th,  1848. 

Six  months  after  date  we  jointly  and  seyerally  promise  to  pay  to  our 
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and  each  of  our  order  the  sum  of  seven  hundred  and  fifty  pounds  for 
yalne  received.  Robeet  Marks,    Robbrt  Bishop, 

John  Htjttott,      Edwabd  Hodges, 

Payable  at  Sir  Claude  John  WiiiSON.(a) 

Scott  &  Co.,  Cavendish  Square. 

And  defendant  says  that  the  said  promissory  note  was,  on  the  said 
7th  day,  &c.,  made  as  well  by  the  defendant  as  the  said  persons  in  the 
said  promissory  note  called  Robert  Bishop,  John  Hutton,  John  Wilson, 
^ao-\  *^^  Edward  Hodges,  who  were  and  are  real  persons :  And  *the 
-^  defendant  further  says  that  the  said  endorsement  in  the  said  decla- 
ration mentioned  was  an  endorsement  in  blank,  and  not  a  special 
endorsement  or  endorsement  in  full,  and  was  an  endorsement  by  the 
defendant  alone.    Verification. 

Replication.  That  the  said  endorsement  in  the  said  declaration  men- 
tioned was  a  joint  endorsement,  that  is  to  say,  an  endorsement  by  the 
defendant  and  jointly  with  the  said  persons  in  the  said  promissory  note 
called  R.  B.,  J.  H.,  J.  W.,  and  E.  H.,  and  not  an  endorsement  by  the 
defendant  alone,  in  manner  and  form,  &c.    Issue  thereon. 

On  the  trial,  before  Parke,  B.,  at  the  Summer  assizes  at  Maidstone, 
1846,  a  verdict  was  found  for  the  plaintifi".  Peacock^  in  the  ensuing 
term,  obtained  a  rule  to  show  cause  why  judgment  should  not  be  arrested, 
on  the  ground  that  the  note  declared  upon  was  not  a  negotiable  instru- 
ment within  Stat.  8  &  4  Ann.  c.  9,  s.  1 ;  or  why  a  repleader  should  not 
be  awarded.  He  mentioned  Wood  v.  Mytton,  10  Q.  B.  805,  and  Brown 
V.  De  Winton,  6  0.  B.  386,  in  ifhich  motions  were  depending  in  this 
Court  and  the  Common  Pleas  on  similar  points. 

Orowdefy  who  was  to  show  eau8e,(i)  now  cited  Wood  v.  Mytton,  10 
Q.  B.  805,  where,  since  the  granting  of  this  rule,  it  was  decided  that  a 
note  promising  to  pay  to  the  maker's  own  order,  and  endorsed  by  him, 
•k  within  the  statute. 

Peacock  was  then  called  upon  by  the  Court  to  support. his  rule.  In 
^911  ^<>^  "^^  ^7^^i^9 10  Q.  fB.  805,  the  mote  was  made  by  one  '''per- 
^  son,  payable  to  his  own  order,  and  endorsed  by  him.  Here  seve- 
ral profess  to  make  the  note,  payable  <<  to  our  and  each  of  our  order." 
[Lord  Dbnman,  C.  J.  Why  may  not  an  endorsee  sue  one  of  the  "  each?"] 
The  question  is,  whether  the  instrument,  so  drawn,  is  a  note  within  the 
statute.  A  note  was  held  not  to  be  so,  where  the  promise  was  to  pay 
"to  J.  P.  Damer"  or  to  the  plaintifis,  or  to  his  or  their  order;" 
Blanckenhagen  v.  Blundell,  2  B.  &  Aid.  417.  The  present  note  being 
payable  to  the  order  of  all  or  each,  there  is  at  least  an  uncertainty  till 
it  is  ascertained  who  endorses.  And  several  persons  might  claim  to  be 
separately  entitled  by  endorsement  from  the  different  makers.    Here, 

(a)  Tht  note  prodiMed  4t  tke  trial  was  endorsed  with  the  names  of  theee  five  parties,  to  whioh 
••ttthing.  wa»  added. 

(b)  Before  Lo.*d  DxmcAir,  C.  J.,  CoLSBZDaE,  Wiohtkah,  and  Eklb,  Js. 
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too,  the  endorsement^  in  point  of  faot,  was  in  blank,  which  was  not  the 
esse  in  Wood  v.  Mytton.  [Lord  Dsnmah,  G.  X  The  motion  before  «s 
18  not  made  on  that  gronnd.] 

Orawder  and  Wordswarthj  contri.  The  x^ase  does  not  materiallj  differ 
firom  Wood  v.  M7tton.(a)  There  is  no  uncertainty ;  or,  if  there  is  any,  it 
18  removed  by  the  endorsement.  If  one  only  of  the  makers  has  endorsed, 
he  may  be  sued ;  if  all  have  endorsed,  all  may.  The  note  differs  essen- 
tially from  that  in  Blanckenhagen  v.  Blondell ;  the  promise  is  by  soTeral 
to  pay  ^<  to  onr  and  each  of  our  order ;"  there  it  was  to  pay  to  D.  or  to 
tibe  plaintiffi :  here  it  depended  on  the  makers  themselves  to  render  the 
promise  certain ;  and,  if  one  or  more  of  the  makers  have  endorsed,  it  is 
not  for  them  to  say  afterwards  that  the  instrument  jb  ambiguoiis.  The 
present  case  resen^Ies  Wood  v,  Mytton,  ^zeept  that  the  *note  here  p^oo 
k  joint  and  severaL  In  each  case  the  instrument,  not  a  promissory  '- 
Bote  originally,  became  so  by  endorsement  [Eblb,  J.  The  decision 
tiiere  seems  to  have  proceeded  on  the  clause  of  the  statute^of  Anne,  which 
enables  an  endorsee  to  sue  the  endorser.]  Whenever  the  endorsement 
is  made,  the  parl^  or  parties  have  ordered,  and  the  body  of  the  note, 
jcoupled  with  the  endoiasement,  cannot  be  ambiguous.  [Wiohthan,  J. 
It  would  seem  as  if  the  endomement  here  was  the  act  of  the  whole  five.] 

Cfur.  adv.  vuU. 

Lord  DsiniAK,  C.-J.,  on  a  later  day  of  the  term  (November  15tli), 
delivered  the  judgment  of  the  court. 

This  was  an  action  on  a  promissory  notCy  appearing  to  be  made  "by 
the  defendant  and  four  other  persons,  and  payable  <<  to  our  and  each  of 
i>ur  order :"  and  the  question  (besides  one  on  which  no  decision  is  neces- 
sary) was,  whether  a  note  so  framed  was  a  .good  promissory  note  under 
•the  ^tute,  or  was  void  by  reason  of  its  unoertainf^.  We  are  of  opinion 
that  there  is  no  ground  for  the  olgectioQ,  smee  the  jury  have  found  that 
the  defendant  endorsed.  'The  instrument  is  thereby  made  certain :  and 
rthere  is  no  .ground  for  anesting  the  judgment  fiule  discharged. 

(o)  Bm  HMf«r  9,  WUUani,  2iBDuh.  n,31. 


♦SIMPSOU  »v.  MAHGITSOW  and  Others.    JPiw.  8.       [*28 

An  anetioneer  wu  employed  ta  leU  land,  under  »  written  eontraot^  that  lie  should  be  paid  one  per 

•ent  eommisBion,  bat,  if  the  «itito  werendt  aold  within  two  montfai  «fl0r  the  di7  of  Motion, 

only  one  half  per  oent. 
Held  that  thu,  by  iteelf,  meant  "two  Innar  moothf,"  unless  tibere'WM  admlfsible^Tidenee  that 

the  parties  meant  "  calendar  months." 
9hat  the  Jwdge  atight  eonstnM  li  toasean  ealenlsr  months,  if  the  eontext  showed'  this  ttaaning. 
Or  if  this  appeared  to  hia,  irem  the  aarrooading  eireaastanoesy  at  the  time  4t  maUng  the 

eootracti 
Iha^  If  there  were  eridenoe  that  the  words^wen  osed  In  a  sense  peenllar'to  thetrade,  biiilif , 

tjtt  plaoe,  the  jniy  «pen  this.migfat  Sad  swrii  piwliar  meaniug. 
Aad  that  a  jury  may,  in  some  iastanoes,  find  the  meaning  of  teohnieal  words. 
Bat  that,  here,  the  eondnet  or  ooirespondenoe  of  the  parties  sinoe  the  mahlng  of  the  eontraet 

was  not eridenee iqhu wUeb, alone^ ajwty might Andthat the- woids deaated ealendar months. 
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Assumpsit  for  work  and  labour.  Plea,  except  as  to  225Z.  5«.,  Non 
assumpsit :  and  payment  into  Court  of  2252.  5«.  The  particulars  claimed 
4252.  lOs.j  being  252.  for  the  expense  of  a  survey,  and  4102.  10«.  for 
commission  on  the  sale  of  an  estate. 

On  the  trial,  before  Wiohtman,  J.,  at  the  London  sittings  after 
Trinity  term,  1846,  it  appeared  that  the  defendants  had  employed  the 
plaintiff,  an  auctioneer,  to  sell  an  estate,  called  the  North  Cove  estate, 
by  auction.  The  terms  of  his  employment  were  the  subject  of  a  cor- 
respondence :  but  it  was  agreed  that  the  contract  was  as  proposed  by 
the  defendants  in  a  letter  to  the  plaintiff,  dated  1st  May,  1845,  which 
contained  the  following  words :  <<  The  terms  upon  which  the  sale  of  the 
North  Cove  estate  is  offered  to  you  are  one  per  cent,  upon  the  purchase- 
money  ;  that  to  include  every  expense,  and  to  be  paid  if  sold  by  auction 
or  within  two  months  after ;  half  per  cent,  if  not  sold  at  auction,  or 
within  two  months  after  upon  a  reserve  price."  The  estate  was  put  up 
for  auction  on  6th  August,  1845 ;  but  was  then  bought  in.  Afterwards, 
on  2d  October,  1845,  the  estate  was  sold  by  private  contract  for 
40,0502.  The  counsel  for  the  defendants  objected  that,  as  the  sale» 
♦941  ^''^^^S^  within  two  calendar  months  from  the  day  of  auction,  *was 
-^  not  within  two  lunar  months,  only  half  per  cent,  commission,  2002. 
5«.,  besides  the  expense  of  the  survey,  was  due.  The  plaintiff's  counsel 
tendered  the  evidence  of  some  auctioneers,  to  show  that,  among  land 
auctioneers,  <<  month"  was  understood  to  mean  «  calendar  month :"  but 
this  evidence,  upon  being  objected  to,  was  withdrawn.  The  plaintiff's 
counsel  then  contended  that  it  appeared  from  evidence  produced  with 
reference  ^o  another  part  of  the  case  (namely,  a  correspondence  which 
Had  taken  place  between  the  parties  after  the  sale,  and  the  contents  of  a 
bill  of  particulars  which  the  defendants  had  approved  of  after  thi  con- 
tract of  commission  and  before  the  day  of  auction)  that  the  parties  un- 
derstood (<  calendar  months"  to  be  meant.  The  counsel  for  the  defend- 
ants contended  that  the  written  contract  must  be  construed  by  the  Judge ; 
that  the  meaning  of  the  word  <<  month"  was  "  lunar  month ;"  and  that 
this  could  not  be  altered  by  the  evidence  given.  The  learned  Judge  left 
to  the  jury  to  say  which  meaning  the  parties  had ;  and  they  found  that 
calendar  months  were  meant.  His  Lordship  then  directed  a  verdict  for 
the  plaintiff,  reserving  leave  to  move  to  enter  a  verdict  for  the  defend- 
ants. Li  Michaelmas  term,  1846,  Watson  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  defendants,  or  a  nonsuit. 

ByleSy  Serjt.,  and  Unthank  now  showed  cause.(a).  First,  the  meaning 
of  the  word  <<  month,"  in  this  particular  contract,  is  a  question  of  fact 
and  was  rightly  left  to  the  jury ;  and  the  evidence  which  was  actually 
*9^1  6^^®^>  after  the  withdrawing  of  proof  as  to  the  *cu8tomary  accep- 
^  tation  of  the  word  in  the  trade,  was  legitimately  taken  into  consi- 
deration, as  showing  the  meaning  of  the  parties.     The  motion  is  no* 

(a)  Before  Lord  BxmcAiry  G.  J.|  Colbbii>ok»  WtOHTMiv,  and  Bblk,  Ji. 
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made  on  the  ground  that  the  verdict  is  against  the  weight  of  evidence* 
Smith  v.  Wilson,  3  B.  &  Ad.  728,  is  a  leading  case  on  this  point :  there 
evidence  was  received  that,  hj  the  custom  of  a  country  in  which  a  lease 
was  made  with  a  provision  as  to  ten  thousand  rabhits,  a  thousand  rabbits 
meant  twelve  hundred.  So  in  Hutchinson  v.  Bowker,  5  M.  &  W.  585, 
it  was  held  that  evidence  was  rightly  received  as  to  the  meaning  in  the 
trade  of  the  words  "good  barley"  and  "fine  barley,"  occurring  in  a 
written  contract.  Clayton  v.  Ghregson,  5  A.  &  E.  302,  is  to  the  same 
effect.  In  Jolly  v.  Young,  1  Esp.  N.  P.  C.  186,(a)  it  was  left  to  the 
jury,  even  without  evidence,  whether  « month"  in  a  charter-party 
meant  calendar  or  lunar  month ;  and  they  found  that  it  meant  calendar 
month.  «  Acre"  and  «  perch"  may  be  shown  to  mean  one  quantity  of 
land  in  one  county  and  another  quantity  in  another  county ;  per  CW- 
riam  in  Barksdale  v.  Morgan,  4  Mod.  185,  186.  In  Bourne  v,  Gratliffe, 
S  M.  &  G.  643,  689,(i)  it  was  held  that  a  written  contract  might  be 
explained  by  the  conduct  of  the  parties  in  previous  transactions.  The 
ambiguity  here  is  no  more  patent  than  in  Smith  v.  Wilson ;  this  falls 
within  the  class  of  cases  in  which  evidence  is  admissible  according  to 
Altham's  Case,  8  Rep.  150  i,  155  a.  [Coleridoe,  J.  A  latent  ambi- 
guity is  raised  by  evidence :  what  is  the  evidence  to  raise  it  here?]  The 
Court  knows  that  *<<  month"  is  used  in  two  senses.  [Colebidge,  J.  ^^^^ 
Then  you  make  the  ambiguity  patent.]  ^ 

Secondly,  supposing  the  question  to  be  purely  of  law,  <<  month"  here 
means  calendar  month.  Where  land  was  let  for  six  months  from,  &c., 
and  80  on  from  six  months  to  six  months,  until  one  of  the  parties  should 
give  six  calendar  months'  notice  in  writing,  this  court  construed  the 
M  months"  to  mean  calendar  months  in  the  first  two  instances  as  well  as 
the  last :  Regina  v.  Chawton,  1  Q.  B.  247.  The  court  certainly  there 
relied  on  the  context ;  but  Littledale,  J.,  said :  <<  It  is  suggested  that 
the  months  must  be  lunar.  That  is  so  generally,  except  in  the  case  of 
mercantile  instruments,  where  the  months  are  understood  to  be  calendar 
months."  In  Webb  v,  Fairmaner,  3  M.  &  W.  478,  an  objection  that 
«  months,"  in  a  written  contract  for  a  sale  of  goods,  meant  lunar  months, 
was  held  to  have  been  taken  too  late :  but  Parke,  B.,  seems  to  have 
considered  the  objection  invalid  in  itself.  Jocelyn  r.  Hawkins,  1  Str. 
446,  appears  to  be  a  ruling  the  other  way,  as  to  contracts  for  stock:  but 
that  may  have  been  a  contract  by  deed :  if  this  case  cannot  be  so  ex- 
plained, it  is  contradicted  by  the  later  one  of  Titus  v.  The  Lady  Pres- 
ton, 1  Str.  652,  and  is  inconsistent  with  the  language  of  the  Court  of 
Common  Pleas  in  Cockell  i;.  Gray,  3  Br.  and  B.  186.  [Coleridge,  J. 
I  do  not  see  why  you  call  this  a  mercantile  contract.]  The  rule  of 
reckoning  by  calendar  months,  was  applied  to  a  sale  of  lands  by  auction, 

(a)  Before  » ipedel  Jury  ftt  €hiUdhalL 

(6)  In  Bxeh.  Ch.    Affirmed  in  Dom.  Proo.,  Bourne  «.  GAUiffe,  7  It  A  G.  850,  805;  U  OL  A 
W.  45,  69,  70;  8.  0.,  not  8.  P.,  Gfttliffe  v.  Bonme,  4  New  Ca.  Zli,  in  0.  P. 
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in  Hipwell  v.. Knight,  1  Young  &;  C.  Jlxoh.  401,  419,  by  Albbaboit, 
B.  Here  the  question  k  as  to  a  cootraot'for  the  Bale.  In  1  Sagd.  V. 
k  P.  288  (11th  ed.),  Ch.  Y.  sect.  1,  it  is  Hwid  that  in  sales  of  land  by 
^971  *P"^^^  agreement  « it  is  usual  to  fix  a  time  for  completing  the 

-^  contract.  In  such  a  contract  the  word  month  may  be  constmad 
either  lunar  or  calendar,  accordii^  to  the  intention  of  the  parties,  to  be 
eoUected  from  the  whole  instrument  taken  together."  It  is  not  there 
suggested  that  prim&  facie  either  one  or  the  other  construction  is  the 
right  one.  Here  too  the  contract  is  made  in  terms  framed  by  the 
defendants  themselves ;  and  verba- fortiiis  aecipiutUurcontraproferentsm,; 
Bacon's  Maxims,  Reg.  8  ;  a  maxim  peculiarly  applicable  to  a  question 
upon  ambiguity  of  words.  It  has  not  been  decided,  as  a  point  of  pure 
law,  that  <<  month"  must  mean  <<  lunar  month,"  except  where  the  word 
is  used  in  the  course  of  phraseology  essentially  legal,  as  in  the  judg- 
ments or  rules  of  the  Courts,  or  in  Acts  of  Parliament.  Instances  ace 
collected  in  Com.  Dig.  Ann.  (B),  Co.  Lit.  185  b.  Yet,  even  in  the  oaee 
of  a  statute,  this  rule  is  not  universal,  but  is  qualified  secundum  sub- 
jectam  materiam.  Thu&tempta  sems9trej  in  stat.  West.  2  (1  stat.  18 
Ed.  1),  c.  5,  the  six  months  by  which  a  lapse  is  incurred,  is  construed' to 
mxsan  half  a  year ;  The  Bishpp  of  Peterborough  v.  Catesby,  Cro.  Jac 
166  :(a)  and  the  month  within  which  inquiry  may  be  of  a  writ,  under 
irttat.  13  H.  4,  c.  7,'  s.  1,  is  a  calendar  month ;  Bex  v.  Cussens,  1  Sid. 
186.  In  the  cases  of  bills  of  exchange,  hiring  of  servants,  and  notices 
to  quit  (unless  where  there  is  a  weekly  reservation  of  rent),  the  word  is 
construed  to  mean  <<  calendar  month."  Barksdale  v.  Morgan,  4  Mod* 
185,  Tullet  V.  Linfield,  8  Bur.  1455,  In  the  Matter  of  Swmford,  6  M.  fc 
S.  226,  were  eases  where  the  phraseology  was  necessarily  legal  and 
^^^  technical.     InSir^WoUaston  Dixie's  case,  1  Leon.  95,  the  Court 

-^  seem  to  have  doubted  which  construction  was  to  be  adopted  on  a 
question  of  usury:  but  it  was  said  that  in  a  policy  of  insurance  the  lunar 
month  would  be  undevstood ;  the  reason  of  which  must  have  been  that 
at  that  time  a  month,  in  i^ommon  parlance,  ordinarily  had  that  sense ; 
whereas  now  the  other  sense  is  commonly  «used.  An  instance  of  the 
mode  in  which  the  strict  ^technical  language  is  controlled  by  ordinaiy 
usage  is  suggested  by  stat.  21  H.  8  (mentioned  in  Co.  Lit.  135  i),  ae- 
eording  to  which  the  28th  and  29th  of  February  in  a  leap  year  areiao 
he  accounted  as  only  one  day.;  yet  no  contract  relating  to  a  specific 
number  of  days  including  the  29th  of  February  would  be  so  construed 
now.  So  a  quarter  of  a  year  varies  in  length  according  to  the  time  at 
which  it  occurs;  Anonymous  (ft)  case  in  Dyer:  and  the  half  year% 
notice  from  Michaelmas  to  Lady  Day  is  shorter  than  that  from  Lady  Day 
to  Michaelmas,  the  computation  being  neither  by  days,  calendar  mouthy 
lunar  months,  nor  even  fixed  aliquot  parts  of  a  year.     So  the  words 


(o)  In  error  from  C.  B.  Bm  theoMe  in  C.  B.,  Ctd/bAcf'BQtm,  t  Bcp.  d*  h.  See  9U0  2  Tatt  SSI. 
(6)  3  Dyer,  846  a. 
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««eqiially  to  be  divided"  make  a  joint  tenaoM^ iii/adeed,  where  the  strict 
•legal  construction  is  applied,  bat  a  tenancy  in  eommon  in  a  will,  where 
langnage  is  construed  according  to  ordinary  usage,  snfl  in  a  limitation 
under  the  statute  of  uses,  the  use  there  being  a  substitute  for  a  trust, 
which  would  be  expounded  according  to  ordinary tusage;  Fisher  v.  Wigg, 
1  P.  Wms.  14.  In  Mallan  v.  May,  18  M.  &  W.  510,  the  court  refused 
-to  construe  the  word  Londofij  in  a  deed,  otherwise  than  as  the  city  of 
London,  that  being  the  strict  and  primary  aceeptation  of  the  word :  bat 
month  cannot  be  said  to  have  any  strict  and  primary  acceptation. 

*  Watson,  coRtA.  The  general  rule  is  that  << month"  means '^lunor  .^^ 
month,"  except  where  the  context  shows  that  <<  calendar  month"  is  ^ 
3ieant.  To  this  rule  there  are  some  exceptions,  as  in  ecclesiastical  mat- 
ters, and  in  eases  where  mercantile  custom  has  fixed  the  meaning.  That 
'is  conformable  to  the  judgment  of  LBiBLANO,J«,;in'Lang  v.  Gale,  1  M. 
^afc  S.  Ill,  117,  where  the  rule  is  not  confined  to  legal  documents ;  and 
rdie  judgments  of  Littlei>alb,  J.,  and  Pattbson,  J.,,  in  Jtegina  v.  Chaw- 
ton,  1  Q.  B.  250,  251.  Under  theihead  Dr.  Olea,  et  son  ohaplain,  Litt. 
kSL  19,  in  Littleton's  Beports,  it  is.  said  to  have  been 'ruled  that  the  six 
months  within  Which  the  suggestion  for  prohibition  must  be  proved, 
.under  stat.  2  k  S  Bd.'6,  c.  18,  s.  14,  are  half  ayear:  -that  is  an  eccle- 
^iastieal  matt^ :  andthis  is  ako  an  explanation  of  The  {Bishop  of  Peter- 
borough V,  Catesby,  Cro.  Jac.  166.  Jf  the  decision  in  Titus  v.  The 
Lady  Preston,  1  Stet.  652,  was  that  ^^months/' imexplained,  are  calen- 
dar months,  the  decisidn  cannot  be  upheU.  The  rule  is  correctly  laid 
down  in  the  passage  cited  from  Sugden :  but  here  the  context  fumbhes 
nothing  to  show  the  intention  of  the  parties  to  use  the  word  otherwise 
than  according  to  ihe  general  rule.  Li  Sipwell  'V.  <Sbiight,  1  Y.  k  Coll. 
Sxch.  401,  419, 'the  decision  wae  on  another  point;  'Undithere  is  onlyra 
short  remark  of  Aldbrbon,  B.,  in  which  he  disclaims 'proceeding  on  the 
>point  now  in  question,  'So  evidenoe'can  be  admitted  hare,  because  the 
ambiguity,  if  there  be  one,  is  'patent.  The  attempt,  (therefore,  is  to 
explain  a  written  document  by' extrinsic  evidence.  t[[OoiiSSi]>GE,  J.  Li 
Den  dem.  Petets  v.  Hopkinson,  8  EDowLft  B.  SOr,  0Bal"teviden«e  rpm/v 
.was  admitted 'toishow  that  hy  <(Lady[Day,"^in.a.leaBe,ibe.paEties^^ 
(meant  <<  Old  Lady  Day,"  the  lease  notibeing  by  deed*]  fl?he  distinction 
eaanot  be  between  instrumeiltB  under  ^seal  and  iiiatmmentB  not  under 
weal :  in  Smith  v.  Wilson,  8  \R.  k  Ad.  /i^28,  theiinstrument  was  a  deed. 
tin  Goldshede  t?.  8wan,  1  Exch.  lSl,'whefe  atwritlen  .guarantee,  dated 
£2d  June,  stated  the  eonsideration'to  be  the  plaintiflf 's  <<^having  this  dqr 
^idvancedj"  anBthe  declaration  onthe  guarantee  stated  the  consideration 
eto  be  that  plaintiff  wofuld  advanoe  on  422d  ^  June,  &e  Court  held  thit 
(evidence  was  adnuniblr  rto  showlhat  the  advance  wea  not  made  befozB 
the  guarantee  was  g^^en,  the  language  of  the  guarantee  being  ambigu- 
ous ;  thovgk.  they  said  that  no  evidence  could  be  received  to  alter  or 
vary  the  effect  of  the  instrument. 
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ByleSy  Serjt.,'at  tho  close  of  the  argument,  mentioned  Brooks  v.  Haigh, 
10  A.  &  E.  323,(a)  and  Dyke  v.  Sweeting,  Willes,  586 ;  and  Wat$on 
referred  to  Neilson  v.  Harford,  8  M.  &  W.  806,  828.   Our.  adv.  tmU. 

Lord  Denman,  C.  J.,  on  a  later  day  in  this  term  (November  25th), 
delivered  the  judgment  of  the  Court. 

The  plaintiff,  an  auctioneer,  claimed  commission  upon  the  sale  of  an 
estate,  under  a  contract  for  the  payment  thereof  if  the  sale  should  be 
within  two  months  after  an  auction.  The  sale  was  not  within  two  lunar 
months,  but  was  within  two  calendar  months,  after  the  auction.  A  let- 
^o^n  ter  from  the  plaintiff,  claiming  the  commission,  *and  an  answer  of 
-^  the  defendant  apparently  admitting  his  liability,  were  in  evidence. 
The  plaintiff  proposed  to  call  witnesses  to  prove  that,  according  to  the 
usage  in  the  business  of  auctioneers,  <<  months"  signified  <<  calendar 
months,"  but,  on  objection,  withdrew  the  evidence.  The  learned  Judge 
directed  the  jury  to  find  for  the  plaintiff  if,  in  their  judgment,  on  this 
evidence,  the  parties  to  the  contract  intended-  by  <<  months"  <<  calendar 
months ;"  and  the  verdict  was  for  the  plaintiff.(5) 

The  defendant  obtained  a  rule  to  enter  a  nonsuit,  according  to  leave 
reserved,  or  for  a  new  trial ;((?)  and  has  contended  that  <<  month"  in 
temporal  matters  means  <<  lunar  month,"  unless,  either  from  the  context 
or  from  the  usage  in  a  trade,  business  or  place,  it  is  made  to  appear  that 
the  parties  intended  another  meaning ;  that  there  was  no  such  evidence 
here ;  that  other  extrinsic  evidence  was  inadmissible ;  and  that  it  was, 
therefore,  the  duty  of  the  Judge  to  have  construed  the  contract  and 
decided  against  the  plaintiff. 

The  plaintiff  has  adduced  various  decisions  to  support  the  verdict ; 
but  we  are  of  opinion  that  he  has  not  succeeded.  It  is  clear  that  the 
construction  of  a  written  contract,  subject  to  the  exceptions  mentioned 
below,  is  for  the  Judge.  It  is  also  clear  that  <<  months"  denote  at  law 
<<  lunar  months,"  unless  there  is  admissible  evidence  of  an  intention  in 
the  parties  using  the  word  to  denote  <<  calendar  months." 

If  the  context  shows  that  calendar  months  were  intended,  the  Judge 
♦A91  ^^7  ^opt  that  construction :  Lang  ^t;.  Gale,  1  M.  &  S.  Ill,  Be- 
-^  gina  V,  Chawton,  1  Q.  B.  247.  If  the  surrounding  circumstances, 
at  the  time  the  instrument  was  made,  show  that  the  parties  intended  to 
use  the  word,  not  in  its  primary  or  strict  sense,  but  in  some  secondary 
meaning,  the  Judge  may  construe  it  from  such  circumstances,  according 
to  the  intention  of  the  parties :  Gt)ldshede  i;.  Swan,  1  Exch.  154,  Walker 
V,  Hunter,  2  0.  B.  824,  Bacon's  Maxims,  Reg.  10,  and  the  examples 
there  given,  Mallan  v.  May,  18  M.  k  W.  510,  Beckford  v.  Crutwell,  1 
Moo.  &  B.  187.  If  there  is  evidence  that  the  word  was  used  in  a  sense 
peculiar  to  a  trade,  business  or  place,  the  jury  must  say  whether  the 

(a)  In  Ezoh.  Oh.,  afllniiing  the  Judgment  of  Q.  B.  In  Hidgh  «.  Brooks,  10  A.  A  E.  309. 

(6)  Bee  p.  24>  ante.  * 

(e)  The  role  TiUL,  u  dnwn  up,  wu  to  enter  »  rerdiot  for  defendjmta,  or  for  ft  nonsnit. 
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parties  used  it  io  that  peculiar  sense;  Smith  v.  Wilson,  8  B.  &  Ad.  728, 
Grant  v.  Maddox,  15  M.  &  W.  737,  Jolly  v.  Young,  1  Esp.  N.  P.  C.  186. 
If  the  meaning  of  a  word  depends  upon  the  usage  of  the  place  where 
anything  under  the  instrument  is  to  be  done,  evidence  of  such  usage 
must  be  left  to  the  jury ;  Robertson  v.  Jackson,  2  C.  B.  412,  Bourne  t;. 
GbtlifT,  11  CI.  &  F.  45.  Also  the  jury  may  have  to  give  the  meaning 
of  some  fechnical  words. 

But  the  present  case  is  not  within  either  of  the  above  principles ;  nor 
can  we  find  any  authority  for  saying  that  the  conduct  of  the  parties  to 
a  written  contract  is  alone  admissible  evidence  to  withdraw  the  construo- 
tion  of  a  word  therein,  of  a  settled  primary  meaning,  from  the  Judge, 
and  to  transfer  it  to  the»  jury.  Some  cases  were  cited,  where  the  word 
« month"  has  been  stated  by  Judges  to  mean  calendar  and  not  lunar 
month,  without  express  reference  to  the  context  or  "^circumstances ;  -^^^ 
but  those  cases  appear  to  be  decided  on  some  other  point ;  and  the  '-  ^ 
dicta  which  are  reported  are  observations  collateral  to  the  judgment ; 
Dyke  v.  Sweeting,  WiUes,  586,  ffipwell  v.  Knight,  1  Y.  &  C.  Exch.  419, 
Webb  V.  Fairmaner,  8  M.  &  W.  478. 

Although  the  evidence  that  was  given  does  not  appear  to  us  sufficient 
to  support  the  verdict,  yet,  as  evidence  was  withdrawn  which  may  be 
important,  we  think  that  the  plaintiff  should  have  an  opprtunity  of 
again  tendering  it ;  and,' therefore,  make  the  rule  absolute  for  a  new  trial. 

Rule  absolute  for  a  new  trial. 


EDWARDS  and  Others,  Assignees  of  YOUNG,  a  Bankrupt, 

V.  COOPER,  Esquire.    Nov.  6. 

If  execution  be  taken  ont  in  the  name  of  two  parties  jointly  interested,  as  oo-plalntiils,  and  one 
knows  of  an  act  of  bankruptcy  already  committed  by  the  defendant,  bis  knowledge  is  primi 
&cie  the  knowledge  of  both;  and  the  execution  is  not  protected  by  stat  2  A  8  Vict,  c  29,  s.  1 ; 
even  though  the  execution  be  in  fact  sued  out  by  one  party  only,  of  whose  knowledge  there  is 
no  evidence. 

Per  CoLSRiBGE,  J.  Quare,  whether  the  knowledge  of  one  co-plainUff  would  not  aiTeet  the  othefi 
eren  if  it  were  prored  that  he  in  fiMt  was  ignorant  of  the  prior  act  of  bankruptcy. 

Under  stot  6  G.  4»  o.  16,  s.  3  (and  see  stat  12  A  13  Vict  c  106,  s.  67),  a  party  procuring  biUf 
of  exchange,  his  property,  to  be  taken  in  execution  with  intent  to  defeat  creditors,  after  the 
passing  of  stat  1  A  2  Vict  c  110,  committed  an  act  of  bankruptcy,  though,  at  the  time  when 
that  act  of  G.  4  paised,  bills  of  exchange  were  not  liable  to  be  taken  in  execution. 

Trover  by  plaintiffs,  as  assignees,  for  «  bills  of  exchange,  promissory 
notes,  paper  writings,  and  pieces  of  stamped  paper."  The  declaration 
described  specially  several  bills  of  exchange  and  promissory  notes :  and 
the  first  count  laid  the  possession  in  Young,  the  bankrupt,  and  alleged 
a  loss,  and  a  finding  by  defendant,  before  the  bankruptcy,  and  conver- 
sion by  defendant  '''after  the  bankruptcy.  The  second  count  laid  -^_ 
the  possession  in  the  plaintiffs  as  assignees.  ^ 

Pleas.    1.  Not  guilty.    2.  That  plaintiffs  were  not  assignees,  &c.,  in 
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flMuiner  and  form^  &c  S.  To  the  first  count :  That  Young  m»  not  kwif^ 
fidlj  possessed,  &c.  4.  To  the  same :  That  plaintiffs  were  not,  at  tha 
time  of  the  supposed  grierances,  &c.,  lawfully  possessed,  &o*,  as  sudt 
assignees,  &:c.  5.  To  the  last  count :  That  plaintiffs  were  not  lawfcdly^ 
possessed,  &c.,  as  suoh  assignees,  &€.  Conclusions  to  the  ooontry ;  and 
iasaes  thereon. 

On  the  trial,  before  Parke,  B.,  at  the  last  Mkidslone  aaskes,  it  ap<^ 
peared  thai.tite  plaintiffs  were  assignees  under  a  fiai  issued,  Jan.  SOth, 
1847,  on  an  act  of  baakruptcy  unconneeted  with  tiietsaiisaciions  afiMt 
lasntioned.  On  the  15tii  of  tiiat  month,  the  stodc  ia  tpade  of  Yoiug^ 
the  bankrupt,  had  been  taken  under  a  fi»  fa.  at*  the  suit  of  Charles 
Lepine,  for  a  debt  alleged  to  be  due-  from  the  bankrupt'  to  hefme  indi« 
Tidually ;  and  on  title  17th  the  bilte  of  exchange  and  otiier  documenta 
claimed  in  the  present'  dedsrsAion  were  taken  under  a  fi*  &.  at  the  jomt 
suit  of  Lepine  and  Benjamin  Mutton,  and,  net  being  jet  due,  were  heU 
by  the  sheriff^  the  now-  defendsat,  und«r  stat.  1  &;2.yict;.  c.  110,  s,  ISt 
Lepine  and  Mutton  were  trustees*  mider  a  maan-iage  settlement,  by  whidl 
Young  had  covenanted  to  pay  themlDOOL:  and  for  thatisnm^  wbich  had 
not  been  paid,  tiie  las^mentioned  exeentLon  was  aaed  out  This  pro- 
oeeding,  though  in  tiieir  joint  nanes^  was  in  fact:  instituted  by  Mutton 
alone.  Theease. for  the  pbnnti&was:  first;  thafttbeeKeouiion  of  Jann* 
aary  15th  wna  eoUosive;;  am  wUch  point  eddenee  was  given:  that  Young 
had,  on  that  occasion^  committed  an  act  of  bankruptcy  under  stat.  6  O. 
♦ft*;!  ^'  ^'  ^^'  *'  ^'  '^y  procuring  "  his  goods,  money  *or  chattels,  to  be** 
-'  « taken  in  execution,"  «  with  intent  to  defeat  or  delay  his  credit- 
ors :"(a)  that,  inasmuch  as  Lepine  knew  of  such  act  of  bankruptcy. 
Mutton,  who  sued  out  the  second  execution  jointly  with.  Lepine,  and 
as  his  co-trustee,  must  be  taken  to  hare  known  of  it  also,  and  there- 
fore the  second  execution  was  not  protected  by  stat.  2  &:  8  Vict.  c.  29, 
6.  1,  as  executed  bond  fide  and  without  notice  of  a  prior  act  of  bank* 
nq^tcy :  or,  secondly,  that  tiie  latter  execc^on  was  itasli^  on  the  part  of 
Young,  a  causing  and  procuring  the  property  to  be  taken  in  execution 
for  the  purpose  of  dsfeating  hia  creditors  by  a  fraudulent  preference.(i) 

Pa&ke,  B.,  left  both  heads  of  the  ease  to  tiie  jury*  With  reference 
to  tiie  first,  he  stated  that  an  act  of  bankruptcj^  war  committed  by 
Yxmng's  procurement  of  the  first  exeention,  if  the  jury  were  satisfiiDd 
that,  in  order  to  delBat  Yoimg^s  other  oredltGrs^  that  proeespwns  obtained 
ibr  a  debt  wldoh  did  not  really  exist,  or  for  a  reai  debt:  but  with  intent 
to  gjive  a  fraodulent  (oreferenoe.  If  they  were  so  satisfied,  his  Lordship 
thought  that,  to  Imng.  the  ezeoatio&  of  Jaaaary  17tli  within  stat.  2  &  8 
Yict.  c  29,  it  mast^pear  that  neither  Lupine  nor  Mutton  had  notice 
of.  the  yfdw  aeiof  bsAknipflx^;:  and  itmm.  for  the  defi»ndant  to  gire 
some  reasonable  evidence  of  that  negaliye*    A&  to  thcplaintiff 's  seco]»d 

(«)  The  oune  wordi  are  repeated  in  itai'  U  a  IS  Viet  e.  106|  i.  67. 
WTleflalairi  eeweel*  i»ofialBeth^«Me^'«it^Hi»l^«^  WUeMe^t  JLik  W.  sas;. 
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pontum,  he  left  it  to  the  jiuy  to  funyj  on  the  evidence,  whether  the  eze» 
cotion  of  January  17th  was  procured  by  Toung  for  the  porpose  of  de* 
ftadng  his  creditors  by  giving  a  fraudulent  preference  to  the  trustees 
■nder  the  settlement.  The  jury  found  a  rerdict  for  Ihe  plaintiffs  to 
*the  whole  amount  daimed,  subject  to  reduction  if  die  bills,  &;c.,  ^^^^ 
flhoald  be  giren  up.  ^ 

Chambers  now  moved  for  a.  new  trial  (a)  on  the  ground  of  misdirection, 
sod  that  the  TenCct  was  against  the  evidenee ;  and  also  on  the  ground, 
taken  at  the  trial  but  without  success^  that  sl»t;  6  G.  4^  c.  16,  s.  3,  did 
Bot  apply  to  the  procuring  bills  of  exchange  or  notes  to  be  taken  in  eze- 
estien.  First :  the  suit  in  which  Mutton  and  Lepine  had  execution  was 
really  prosecuted  by  Mutton  alone ;  and  no  proof  was-  giTen  of  any  actual 
knowlec^  by  him  that  a  former  execution  had  issued.  Lepine  knew  it ; 
but  there  is  no  authority  for  saying  that  knowledge  by  one  of  several 
oo-tmsteee  joined  in  an  action  is  knowledge  by  all.    [Golbribgb,  X. 

rine  appeared  as  a  oo^plaintiff.  Prim&  fiieie  he  Imew  what  the  other 
knew.  What  evidence  was  there  to  the  contrary  Y]  The  facts 
showed  that  Mutton  acted  independently  as  to  the  execution.  Absence 
ef  knowledge  on  his  part  was  proved,  as  far  ae  the  nature  of  such  a  case 
nade  the  proof  attainable.  But  it  was  incorrect  to  say  that  the  burden 
of  disproTing  knowledge  lay  upon  the  execution  creditor.  [LoTi  Den* 
MAK,  C.  J.  Lepine,  who  was  one  of  the  two  ^cecution  creditors,  is 
adiaitted  to  have  known  of  the  prior  act  of  bankruptcy.]  He  was  not 
cognisant  of  the  second  execution.  [Wiohtmak,  J.  For  legal  purposes 
he  was  as  much  a  plaintiff  as  Mutton.  He  might  have  released.]  The 
suggestion  that  Mutton's  execution  was  itself  a  procurement  by  the  bank« 
mpt,  in  fraud  of  creditors^  was  not  home  o«t  by  any  evidence.  Lastly, 
under  any  '^'circumstances,  procuring  bills  and  notes  to  be  taken  in  p^^,. 
execution  would  not  have  been  an  act  of  bankruptcy.  When  stat.  '- 
6  6.  4,  c  16,  passed,  bills  and  notes  could  not  be  seized  in  execution : 
therefore  a  seizure  of  such  property  was  not  contemplated  by  sect.  8. 
Btat.  1  &  2  Yict.  c.  110,  a.  12,  subjects  bills  and  notes  to  seizure  under 
afi.  £a. ;  but  that  cannot  extend  the  operation  of  &  former  statute  cre^ 
afug  and  defining  an  act  of  bankruptcy.  [GOLBBmeB,  J.  You  say 
Aat  the  effect  of  stat.  6  G.  A,  c.  16,  depends  upon  what  things  the  sheriff 
seises.  Wiohthah,  J.  In  Cumming  v.  Bsily,  6  Bing.  868,  a  bill  of 
exchange  was  considered  to  be  a  chattel  within  sect.  8.]  That  was  with 
a&reoaiee  to  <«  gift,  delrwy,  or  traasfdr,"  of  vdncb  bills  might  have  been 
the  subject  when  the.  act  passed.  In  Sims  i^  Thomas,  12  A.  k  E.  586, 
a  bMid,  which  had  been  assigned,  watfheld  not  to  fall  within  the  descrip- 
tion of  <«  goods  and  dtattsk"  the  assignment  of  which  was  void  under 
Stat.  IS  Sli&  a  5^  s»  2 ;  said  this  Court-  said  in  it»  judgment :  <clt  it 
only  sudi  things  as  nay  he  taken  in  exeeutien  thai  are  affected  by  the 
Mtote  Off  Sisabelii.    Bonds^  indeed,  are  now  liable  te  be  taken  in  eze* 

(a)  B«r«n  Lord  Vomam,  C.  J.,  C^tMMnmm,  WmwtitAM,  sad  MtaMp  A. 
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cution ;  (a)  bat  they  were  not  so  at  the  time  of  the  making  the  indenture 
of  assignment." 

Lord  DENBiAN,  G.  J.  On  the  point  first  mentioned,  I  have  no  doubt 
that  notice  to  the  one  co-plaintiff  was  presumably  notice  to  both ;  and  it 
lay  upon  any  one  who  was  affected  by  the  consequence  of  that  presump- 
tion to  prove  that  the  second  co-plaintiff  had  not  notice.  On  the  ques- 
tion whether  stat.  6  G.  4,  c.  16,  s.  3,  applies  to  bills,  I  should  have  had 
^Q^-  no  doubt  but  for  the  case  "^of  Sims  v.  Thomas,  12  A.  &;  E.  536 ; 
-^  and  there  the  reasoning  turned  upon  a  construction  of  the  words 
<<  goods  and  chattels"  deduced  from  the  apparent  intention  of  the  statute 
of  Elizabeth ;  referring  to  that,  the  Court  held  that  the  bond  in  question 
did  not  come  within  the  description  of  «  goods  and  chattels"  in  that  act. 
But  bills  of  exchange  were  always  chattels,  though  not  liable  to  be  taken 
in  execution  till  after  stat.  1  &:  2  Vict.  c.  110.  Still,  it  may  be  a  ques- 
tion whether  they  are  among  the  things  which,  under  the  enactment  of 
stat.  6  Cr.  4,  c.  16,  s.  3,  if  a  man  <<  procure"  to  be  « taken  in  execution** 
he  commits  an  act  of  bankruptcy.  On  this  point,  and  on  the  effect  of 
the  evidence,  we  will  take  time  to  consider. 

GoLEBinaE,  J.  I  should  be  inclined  to  say,  though  I  desire  not  to  be 
concluded  on  the  point,  that  even  actual  ignorance  of  an  act  of  bank- 
ruptcy on  the  part  of  one  co-plaintiff  would  not  prevent  notice  to  the 
other  from  taking  effect  as  notice  to  both. 

On  the  evidence,  and  the  application  of  stat.  6  G.  4,  c.  16,  s.  3,  to 
bills,  Our,  adv.  vuU. 

On  a  subsequent  day  of  the  term  (November  18th),  Lord  Denmak, 
C.  J.,  said  that  the  rule  was  Refused* 

(a)  But  1  A  3  Vlf  L  o.  110,  b.  12. 


♦39]   *CHRISTOPHER  ROWLANDS  v.  SAMUEL.    Nov.  6. 

S^mhU  that,  if  one  of  two  parties  indieted,  haying  a  defence  common  to  both,  retains  an  attoraey 
to  defend  them,  and  pays  him  the  whole  costs  of  defence,  and  they  are  acqnitted,  such  party, 
in  an  action  for  malicious  prosecution,  may  demand  the  costs  so  paid  as  part  of  his  damages. 

Held  that,  at  all  events,  he  may  so  recoyer  if,  the  costs  of  defence  being  diyisible,  it  has  been 
expressly  left  to  the  Joiy  to  deduct  any  part  of  such  costs  which  they  thought  not  fairly  in- 
curred by  the  plaintifT,  and  they  haye  found  for  him  as  to  the  whole. 

Case.  The  declaration  charged  that  defendant  maliciously  and  with* 
out  probable  cause  indicted  plaintiff,  together  with  six  other  persona 
named  in  the  count,  for  a  conspiracy  to  give  false  evidence  before  an 
arbitrator  in  a  cause  referred  to  him,  in  which  the  now  defendant  was 
plaintiff  and  the  now  plaintiff  defendant,  and  to  prevent  defendant,  the 
then  plaintiff,  from  recovering :  the  indictment  was  also  stated  to  have 
charged  a  conspiracy  to  defraud  the  now  defendant  of  his  goods.  The 
declaration  alleged  an  acquittal  of  plaintiff,  and  damage  sustained  by 
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bim;  and,  among  other  injuries,  that  plaintiff  had  been  forced  and 
obliged  to  lay  out  and  expend  and  incur,  and  did  lay  out,  expend,  and 
incur,  moneys  and  debts  amounting  to  a  large  sum,  to  wit,  jcc,  in  and 
about  the  defending  of  himself  in  the  premises.  Plea:  Not  guilty. 
Issue  thereon. 

On  the  trial,  before  Erle,  J.,  at  the  sittings  in  Middlesex  after  last 
Trinity  term,  it  appeared  that  the  indictment  at  the  Central  Criminal 
Court  was  preferred  by  the  now  defendant  against  the  plaintiff,  his  four 
sons,  and  two  other  persons.  The  clerk  of  the  attorney  who  conducted 
the  case  at  the  Central  Court  for  the  seven  defendants  there  was  called, 
and  proved  that  the  bill  of  costs  for  the  defence  of  all  the  parties  had 
been  sent  in  to  the  now  plaintiff,  and  amounted  to  4422.  10«.  Sd.j  of 
which  200/.  had  been  paid ;  and  that  such  payment  had  been  made  by 
the  plaintiff.  The  learned  Judge,  in  summing  up,  left  it  to  the  jury  to 
Bay  whether  there  was  any  fact  in  the  case  which  authorized  the  now 
defendant  to  make  the  charges  of  conspiracy ;  and  whether  he  '^'had  ^^.^ 
acted  maliciously :  and  his  Lordship  observed  that,  if  the  verdict  '- 
was  for  the  plaintiff,  he  would  be  entitled  to  recover  the  expense  he  had 
been  put  to,  as  well  as  damages  for  the  annoyance  he  had  undergone, 
and  the  injury  to  his  feelings.  Verdict  for  plaintiff,  with  9002.  damages, 
including  442Z.  10«.  8(2.  for  the  costs. 

ChamberB  now  moved  for  a  new  trial,  on  the  ground,  among  others, 
of  misdirection  as  to  the  costs,  contending  that,  on  a  criminal  proceed* 
ing  against  several  persons,  one  could  not,  by  paying  the  costs  of  all, 
entitle  himself  individually  to  recover  the  whole  amount  in  an  action  for 
malicious  prosecution :  and  therefore  the  learned  judge  ought  not  to 
have  told  the  jury,  generally,  that  the  plaintiff  might  recover  the  costs 
of  the  indictment.(a) 

(a)  Another  point  wm  teken,  on  which,  howerer,  the  Court  gave  no  deeliion  requiring  » 
detailed  report  It  appeared  that  Samael  had  hoaght  a  quantity  of  watches  of  the  now  plaintill^ 
Chriatopher  Rowhuida.  The  watches  were  at  a  place  in  LeadenhaU  Street  where  0.  Rowlands  wm 
then  temporarily  carrying  on  the  business  of  a  son  lately  deceased,  who  had  been  a  watchmaker. 
Sannel  obtained  pennission  to  leave  the  watches  for  a  Ume  on  the  premises,  and  (according  to 
his  own  case)  to  take  the  chance  of  any  of  them  being  sold  while  they  so  remained.  They  wera 
left  there  accordingly,  in  the  possession  of  Christopher's  son,  Thomas  Rowlands,  whom  Samne^ 
■a  he  alleged,  considered  to  be  the  agent  for  his  father  there.  C.  Rowlands  denied  the  agency^ 
■ad  alleged  that  any  snbseqnent  transactions  between  his  son  and  Bamnel  we^  confined  to  them- 
•elTes,  he,  Christopher,  baring  preyiously  given  up  the  premises.  Thomas  Rowlands  absconded  | 
and  a  nnmber  of  the  watches,  as  Samael  alleged,  were  not  acconnted  for.  Samael  brought  aa 
action  against  Christopher,  the  father,  and  now  plaintiif,  for  the  price :  the  eause  was  referred  to 
Mbitratioa ;  and  the  facts  which  gare  rise  to  the  indictment  above  mentioned  took  place  on  the 
reference.  Samuel  there  gave  eridence  of  an  agreement  by  Christopher  Rowlands,  to  be  respon* 
aible  for  the  watches.  C.  Rowlands  examined  witnesses  to  show  that  he  had  reftised  to  be  respoa* 
able  after  the  next  Monday,  September  18th,  1841,  when  he  was  to  give  up  the  premises :  and 
tiia^  on  the  13th,  Samuel  himself  removed  the  watches  Arom  LeadenhaU  Street  The  award  wm 
given  in  favour  of  C.  Rowlands.  Thereupon  the  indictment  was  preferred :  and,  after  the  a^ 
foitlaJ,  C.  Rowlands  brought  the  present  action,  and,  on  the  trial,  gave  evidence  as  to  the  remo- 
val of  the.  watches  by  Samuel  on  Monday,  September  13th,  and  other  alleged  facts  tending  la 
azampt  him  from  responsibility  in  the  transactlens  with  SamueL  To  show  the  bona  fides  of  €L 
Bsfvlands,  it  was  sworn,  among  other  things,  that  he  had  cautioned  Samuel  m  to  his  dealingt 
Thomas  the  son,  and  warned  him  to  keep  Thomas's  accounts  regular,  adding^  **  I  do  not  oo^ 
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♦in  *^^^^  Dbnman,  C.  J.  As  to  the  question  of  costs,  if  two  per- 
-'  sons  are  indicted  fer  a  conspiracy,  and  one  employs  an  attorney, 
♦191  ^^  °^^7  properly  charge  the  costs  of  '^'defending  both,  because  each 
^  is  interested  in  the  acquittal  of  the  other.  It  would  be  difficult 
to  allege  that  the  party  had  paid  half  the  costs  of  a  witness,  or  half  a 
counsel's  fee ;  or  to  point  out  which  facts  it  was  important  to  one  party 
to  prove,  and  which  to  another.  And  the  attorney  is  entitled  to  say 
that  he  will  have  a  good  paymaster  before  he  undertakes  the  defence  at 
all,  but  that,  if  he  has  that,  he  will  defend  both  parties.  This  is  my 
opinion :  but  the  point  does  not  arise  in  the  present  case ;  for  my  brother 
Erlb  says  he  left  it  to  the  jury  to  deduct  any  part  of  the  costs  which 
might  appear  to  them  not  fairly  incurred  by  the  now  plaintiff:  though  I 
question  if  a  division  of  them  could  regularly  have  been  made. 

CoLSREDGB,  J.    As  to  the  damages,  no  injustice  has  been  done.     I 

lider  him  one  of  the  brightest  of  uii."  At  tlie  close  of  the  plaintiff's  case  the  defendant's  counsel 
contended  that  there  was  no  eridence  of  want  of  probable  cause.  Erlb,  J.,  thought  there  wafl 
evidenoe  for  the  jury :  and  the  defendant's  counsel  then  called  witnesses  to  show  that  fVom  the 
10th  to  the  15th  of  September,  1841,  Samuel  was  at  Brighton.  The  learned  Judge  left  it  to  the 
jury  to  say :  first,  whether  there  was  any  fact  which  authorized  Samuel  to  make  the  charges  con- 
tained in  the  indictment;  secondly,  if  there  was  not^  whether  Samuel,  in  preferring  the  indictment 
had  acted  maliciously;  which  he  explained  to  mean  with  corrupt  motive,  as,  for  instance,  that 
of  extorting  money.  On  the  first  point  he  said :  "  If  you  think  that  Samuel  was  at  Brighton  on 
•11  Monday,  you  will  giye  your  verdict  for  the  defendant"  He  then  went  over  the  other  facts  of 
the  ease  as  stated  by  the  several  witnesses,  but  did  not  state  to  them  as  a  necessary  conclusion 
with  regard  to  any  of  these  facts,  that,  if  such  fact  or  facts  were  proved,  want  of  cause  wafl 
negatived. 

Chamhenf  on  the  present  motion,  contended  that  there  was  a  misdirection  in  this  respect;  for 
tha^  according  to  Panton  v.  Williams,  2  Q.  B.  169,  the  Judge  ought  to  have  put  to  the  jury  each 
distinct  fact  that  might  have  amounted  to  reasonable  and  probable  cause,  and  to  have  stated  that» 
if  they  found  such  fact  proved,  the  defendant  was  entitled  to  a  verdict  He  also  urged  that  their 
attention  was  not  sufficiently  called  to  the  possibility  of  Samuel  having  been  in  London  during 
tome  part  of  Monday  the  13th  of  September. 

Lord  Bxmuv,  C.  J.,  said:  I  feel  that  a  great  difficulty  is  raised  by  the  case  of  Panton  v.  WU- 
liajBis,  3  Q.  B.  169,  which  is  against  several  other  decisions.  I  regret  that  it  was  not  brought 
before  the  House  of  Lords.  That  case,  however,  does  not  lay  down,  as  a  rule,  that  the  judge  ia 
to  submit  each  particular  fact  to  the  jury,  but  only  that  he  is  to  look  at  all  together,  ask  the  jury 
which  is  proved,  and  decide  according  to  the  result,  whether  probable  cause  is  shown  or  not  As 
ta  single  facts,  what  law  can  he  resort  to  in  directing  the  jury  ?  How  can  he  lay  down,  as  a  gene- 
ral  proposition  of  law,  what  particular  fact  shows  probable  cause  under  the  circumstances  of  an 
individual  case  ?  The  fact  which  is  probable  cause  in  one  case  is  not  in  another.  What  general 
ni^e  can  there  be  ?  There  is,  on  any  view,  a  difficulty ;  but,  the  Court  of  Exchequer  Chamber 
having  decided  as  they  did,  I  have  alwi^s  endeavoured  to  follow  their  ruling.  His  Lordship 
then  went  through  the  facts  adverted  to  on  Ibe  present  motion,  and  said,  as  to  those  on  which 
BO  specifio  direction  had  been  given  to  the  jury,  that  they  did  not,  in  his  opinioD,  either  sepa« 
lately  or  together,  show  probable  cause :  and  he  observed,  as  to  the  question  of  Samuel's  pre- 
■ence  at  Brighton :  "I  think  my  brother  Erlb  put  that  in  the  manner  required  by  the  judgment 
in  .Panton  v.  Williams,  2  Q.  B.  169;  not  desiring  them  to  find  a  special  verdict,  but  saying,  'if 
yon  find  one  wsy  on  the  evidence,  there  is  reasonable  cause;  if  you  find  otherwise,  there  is  not 
If  the  question  put  to  them  was,  whether  he  was  at  Brighton  the  whole  of  the  13th,  that  muat 
be  taken  in  a  qualifled  sense.  Proof  of  absence  the  whole  day  would  be  proqf  of  absence  at  any 
particular  time  that  could  be  relied  upon,  and  would  therefore  apply  to  the  material  point  in  the 
ease.  Proof  of  absence  for  a  les^  time  might  also  apply.  And,  if  the  judge  was  wrong  on  thia 
point>  it  would  not  be  a  misdirection  in  law,  but  a  misconception  of  fact" 

CoLBHioax,  J.,  also  was  of  opinion,  that  the  fhett  adverted  to  by  ChaaiiUn  as  imptrCsetly  lall  - 
to  the  jury  did  not  amount  to  probable  cama. 
gaa  Tan«r4».  Amblar,  10  Q.  B.  252. 
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ihontd  prefer  not  laying  down  a  general  *rale,  but  shonld  Bay  that  ^^ .  „ 
a  question  sneh  as  diat  now  raised  must  depend  upon  the  facts  of  ^ 
ike  particular  case.  Under  the  circumstances  supposed  by  my  Lord, 
eadi  par^  would  certainly  have  an  interest  in  acquitting  the  other. 
But  where  each  hu  a  distinct  defence,  as  for  instance  if  one  alone  proves 
an  alibi,  the  case  may  be  different.  There,  however,  the  costs  would  be 
easily  severable,  and  the  jury  would  be  bound  to  consider  how  they  ought 
to  be  borne* 
WiGHTJfAN  and  Erlb,  Js.,  concurred.  Rule  refused. 


WHITE  V.  HUMPHERY.    Nov.  8. 

Jkfnitaki,  a  eanier  iacI  wharfinger,  received  into  his  warehouse  certain  goods  of  the  plaintiff,  on 
the  ierais  that  they  should  be  conyeyed  by  defendant's  barges  to  London  when  the  plaintiff 
skeuld  direct,  at  the  nsnal  freight,  and  that,  in  the  mean  time,  they  should  be  kept  by  defend- 
ant without  eharge  for  warehousing.  Held,  in  an  action  for  not  keeping  the  goods  safely,  thai 
defendant  waa  not  a  gratuitous  bailee. 


Assumpsit.  The  declaration  stated  that,  in  consideration  that  plain- 
tiff at  defendant's  request  had  caused  to  be  delivered  to  defendant  a 
large  quantity  of  hops  to  be  taken  care  of  and  securely  kept  by  defend- 
ant for  reasonable  reward,  &c.,  defendant  promised  to  take  care  of  and 
securely  keep  the  said  hops.  Breach:  that,  although  defendant  received 
the  hops  on  the  terms  aforesaid,  they  were  damaged  by  his  negligence. 

Pleas.  1.  Non  assumpsit.  2.  A  traverse  of  the  alleged  negligence. 
Issues  thereon. 

On  the  trial,  before  Parke,  B.,  at  the  last  Maidstone  assizes,  it  ap* 
peared  that,  in  1844,  the  plaintiff  had  deposited  between  three  and  four 
tons  of  hops  at  a  warehouse  at  Maidstone,  belonging  to  the  defendant, 
who  ^carried  on  the  business  of  a  wharfinger  and  carrier  there,  on  t-^iaa 
the  terms  that  they  should  be  conveyed  by  his,  defendant's,  barges  ^ 
to  London,  when  the  plaintiff  should  direct,  at  the  usual  freight,  and 
that,  in  the  mean  time,  they  should  be  kept  by  the  defendant  without 
eharge  for  warehousing.  The  hops  remained  in  the  warehouse  for  about 
thirteen  months;  and  then,  upon  the  plaintiff's  order,  the  defendant 
conveyed  them  to  London.  On  their  arrival,  it  was  discovered  that  they 
had  been  damaged  by  mice  while  in  defendant's  custody.  For  the  defend- 
ant it  was  contended  that  he  did  not  appear,  upon  the  evidence,  to  have 
been  guilty  of  gross  negligence,  and  consequently  that  he  was  not  liable, 
being  only  a  gratuitous  bailee.  The  learned  Judge,  as  to  this  last  point, 
directed  the  jury  that  the  advantage  of  carrying  the  hops  for  hire  might 
be  considered  as  payment  for  the  warehousing,  and  that  the  defendant 
was  not  a  gratuitous  bailee.  Verdict  for  plaintiff. 

ChamberM  now  moved  (a)  for  a  new  trial  on  the  ground  of  misdirec- 
tion.   The  allegation  in  the  declaration,  that  the  hops  were  warehoused 

^«)  BeAn  Lont  Dbviujo  C  J.,  PAmsoir,  Colkbidoi,  and  Erlr,  Js. 
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for  reward,  was  not  proved.  The  remuneration  to  be  paid  to  the  defend- 
ant as  carrier  was  a  distinct  matter.  In  Oarside  v.  The  Proprietors  of 
the  Trent  Navigation,  4  T.  R.  581,(a)  the  defendants,  who  were  common 
carriers,  received  hops  to  be  carried  from  Stoorport  to  Manchester,  and 
to  be  forwarded  by  another  carrier  ta  Stockport.  The  goods  arrived 
safely  at  Manchester,  and  were  then  put  in  the  warehouse  of  the  defend- 
^  .^.  ants,  where,  by  the  course  of  '^'business,  they  were  to  be  kept  with 
^  out  reward  till  forwarded.  They  were  consumed  in  the  warehoust 
by  an  accidenul  fire,  before  any  carrier  came  from  Stockport  to  .rhon. 
they  could  be  delivered.  It  was  held  that  the  defendants  were  not  re 
sponsible:  and  Lord  Kenton  observed  in  his  judgment:  <<If  the  de 
fendants '  were  considered  merely  as  warehousemen,  there  would  be  nr 
pretence  to  say  that  they  were  liable  for  such  an  accident  as  the  pre- 
sent. The  case  of  a  carrier  stands  by  itself  upon  peculiar  grounds  * 
he  is  held  responsible  as  an  insurer."  <<  But  I  do  not  see  how  we  can 
couple  the  character  of  the  carrier  with  that  of  the  warehouseman,  in 
which  last  the  defendants  are  not  liable  here,  they  not  having  been  guilty 
of  laches." 

Chambers  moved  also  on  the  ground  that  the  verdict  was  against  evi- 
dence.    [Lord  Dbnman,  C.  J.    We  will  see  the  learned  Judge.] 

Our,  adv.  vtUt. 

Lord  Dbnman,  C.  J.,  on  a  subsequent  day  of  the  term  (November 
25th),  delivered  the  judgment  of  the  Court. 

In  this  case  a  motion  was  made  for  a  new  trial  for  misdirection,  on 
the  ground  that  the  defendant  was  shown  to  be  a  gratuitous  bailee  and 
not  a  bailee  for  hire.  The  defendant  had  kept  hops  for  the  plaintiff  in 
a  warehouse  for  thirteen  months.  He  had  been  for  some  time  a  carrier, 
and  for  the  thirteen  months  had  also  had  the  warehouses,  which  before 
had  belonged  to  another ;  and  he  had  not  yet  made  any  charge  for 
warehousing.  The  learned  Judge  held  that,  even  if  he  received  the 
hops  into  his  warehouse  for  the  purpose  of  being  carried  for  hire  after- 
wards, he  was  not  a  gratuitous  bailee :  and  we  are  of  the  same  opinion. 
*dn  *^  ^^^  *^^*^  ^*®  ^^^  moved  for  on  the  ground  that  the  verdict 
-'  was  against  the  evidence :  but  there  appears  no  ground  for  this 
motion.  Rule  refused.(i) 

(a)  See  Hyde  «.  The  Trent  and  Meraej  NAvigation  Company,  5  T.  R.  889. 

(b)  Reported  by  H.  Davison,  Esq. 
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In  an  action  against  the  sheriff  for  taking  insnfBoient  sureties  to  a  replevin  Dond,  ra^Aer  stat  11 

Q,  2f  c.  19,  s.  23 :  Held,  on  motion  for  a  new  trial,  after  verdict  for  plaintiff, 
1.  That  the  execution  of  the  bond  was  suffleiently  proved  without  caUing  any  attesting  witneM^ 

the  assignment  being  in  evidence. 
K  That  the  declarations  and  acts  of  the  replevin  clerk  at  thd  time  of  his  taking  the  bond  wei« 

•videnee  againt  the  sheriff,  though  there  was  n)  proof,  esscpt  from  those  declarations  and  aoli^ 

Ihat  the  ptnon  was  replevin  clerk  at  the  time. 
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IL  Ikftt  s  fi.  fa.,  ezMuted  im  au  ttotion  'or  vm  uid  oeeapaiion  b^>ug1it  by  the  now  plaintiff  ogninit 
tbd  plaintiff  \a  Mpleyin^  to  recover  *be  rent  which  had  been  diatruned  for,  was  eyidence  in  an 
aetion  againv^  the  eheriffy  to  show  that,  rach  exeontion  having  been  nnprodoctive,  the  plaintiff 
had  ta£i«d  to  obtain  aatuaaotloi:  of  Jie  rent  after  the  taking  of  the  bond ;  though  the  plaintiff 
in  replevin  waa  av  \9a^  :3  Vaa  pre)9nt  action. 

t,  That  no  obje^  Jon  arose  from  the  plaintiff  in  replevin  having  omitted  to  levy  his  plaint  till  the 
next  eonacy  ooon  bui  two  tdiit  he  4:ad  replevied,  thoogh  the  declaration  averred  that  be  had 
levied  his  plaint, "  to  w*^  *i  the  tb>3  next  eoontj-coort,"  and  issue  was  taken  on  the  averment. 

5.  That  the  plaintiff,  havi^v  brought  motions  against  the  sureties  (without  notice  to  the  sheriff), 
which  actions  ^ad  prov*«l  snproduotive,  might  recover  the  costs  from  the  sheriff,  their  amount 
not  exceeding,  -wiil  m«  othe.*  i^u^ges  proved,  the  penaltjp  of  the  bond. 

6w  The  Jnd^  having  Uif\  *«  to  the  jv?j  to  say  whether  the  defendant  had  used  due  care  and  exer- 
cised reasonable  discretion  in  Inquiring  into  the  sufficiency  of  the  sureties :  That  the  question 
was  for  them,  and  was  properly  lefL 

7  and  8.  On  motion  la  arrest  of  j  augment.  That  the  declaration  was  good,  though  it  alleged 
only  that  the  aureties  wete  ivsuffici^at,  making  no  such  averment  as  to  the  plaintiff  in  replevin, 
who  also  was  party  to  thf»  bond. 

And  though  it  did  no.  Allege  Wi^t  of  reasonable  care  on  the  part  of  the  defendant,  but  merely 
stated  as  breaim  the  iasnIBoiency  of  the  sureties. 

Case.  The  declaration  stated  that  plaintiff  distrained  goods  of  Wil- 
liam Martin  Gladman  for  1102.,  arrears  of  rent  due  from  Oladman  to 
plaintiff  for  use  and  occupation  of  certain  premises  in  Sussex:  that 
defendant,  being  sheriff,  to  wit,  on,  &;c.  (July  4th,  1848),  caused  the 
goods  to  be  repl^^s^i  en  Gladman's  complaint:  that  << afterwards,  to  wit, 
at  the  ihrn  :»ext  ooonty-court  of  the  said  sheriff,  holden,"  Ac,  at,  &c., 
<(on  the  l^h  day  of  October,  A.  D.  1848,"  Gladman  appeared  and 
levied  his  plaint,  and  then  found  pledges  as  well  for  *prosecuting  _^ 
his  said  pUinc  as  for  returning,  &c.,  if  return  should  be  adjudged,  *- 
to  wit,  Edward  Constable  and  Michael  Denman ;  that  the  plaint  was 
removed,  and  Gladman  declared  in  replevin,  and  the  now  plaintiff  avowed, 
and  prayed  a  return ;  that  Gladman  pleaded  in  bar,  and  issues  to  the  coun- 
try were  joined,  and  tried,  and  a  verdict  returned  for  the  now  plaintiff, 
and  the  arrears  of  rent  found  to  be  1102. ;  and  it  was  adjudged,  &c., 
that  Gladman  should  take  nothing,  &c.,  but  ,that  he  and  his  pledges  to 
prosecute  should  be  m  mercy,  &c.,  and  that  the  now  plaintiff  should 
recover  against  him  iL^  3did  llOZ.,  being  the  arrears,  &c.,  and  114Z.  5«. 
for  his  costs,  Ac,  as  by  the  record,  &;c.  Averment,  that  Gladman  did 
not  prosecute  his  said  action  with  effect  against  the  now  plaintiff;  and, 
althouffh  it  was  the  duty  of  the  now  defendant  as  sheriff,  before  his 
making  deliverance,  &;c.,  in  pursuance  of  the  statute,  &;c.,  to  take  from 
Gladman  and  two  radponsible  persons  as  sureties  a  bond  in  double  the 
value  of  the  goods,  &c.,  conditioned  for  prosecuting  the  replevin  suit 
with  effect  and  without  delay,  and  for  duly  returning,  &c.,  yet  defendant, 
not  regarding,  &;c..  did  not,  nor  would,  before  his  making  deliverance, 
&c.,  take  from  the  said  W.  M.  Gladman  and  two,  &c.  (as  above),  such  a 
bond  as  aforesaid,  conditioned  as  aforesaid,  but  wrongfully,  &;c.,  omitted 
and  neglected  so  to  do,  and,  on  the  contrary,  wrongfully,  &c.,  before  the 
replevying  and  making  deliverance,  &;c.,  to  wit,  on,  &c.,  did  take,  in  the 
name  of  the  now  defendant  as  such  sheriff,  &c.,  of  the  said  W.  M.  G. 
and  two  other  persons,  to  wit,  one  E.  Constable  and  one  M.  Denman,  a 


47  PLUMER  v.  BRISCO.   M.  T.  1847. 

certain  bond  conditioned,  JDC.  (as  above),  as  and  for  a  bond  taken  in 
pursuance  of  the  said  statute :  «  nevertheless  the  plaintiff  saith  that  the 

*Afn  ^^^^  ^*  ^'  ^^^  ^'  ^*'  ^  taken  '''as  sureties  as  aforesaid,  were  not, 
-^  at  the  time  of  the  taking  of  the  said  bond,  responsible  sureties  for 
prosecuting,"  &c.,  "or  for  duly  returning,"  &c. ;  "but  the  said  E.  C. 
and  M.  D.,  at  the  time  of  their  becoming  such  sureties  as  aforesaid,  and 
of  the  now  defendant  taking  the  said  bond  as  aforesaid,  were,  and  each 
of  them  was,  and  ever  since  have  been,  and  still  are,  wholly  insufficient 
tor  that  purpose :"  Averment,  that  the  goods  have  not  been  returned 
to  plaintiff,  nor  the  arrears  of  rent  paid,  nor  the  judgment  satisfied,  nor 
has  Gladman  answered  the  now  plaintiff  for  the  value  of  the  goods.  By 
means  of  which  premises  the  now  plaintiff  hath  been  and  is  deprived  of 
the  said  goods,  Jcc,  "and  of  the  benefit  of  the  said  distress,  and  of  the 
2i6ans  of  satisfying  the  said  arrears  of  rent  and  the  said  costs  and 
charges  by  him  in  and  about  his  defence  to  the  said  suit  in  that  behalf 
CJq)ended  and  in  and  about  the  endeavouring  to  obtain  a  return,"  &c. 

The  defendant  pleaded  Not  guilty :  Also,  that  Gladman  "  did  not  ap- 
pear at  the  said  county-<^ourt  of  the  said  sheriff,"  in  manner  and  form, 
Gc. ;  that  no  such  bond  as  in  the  declaration  mentioned  was  ever  taken 
by  the  defendant,  in  manner  and  form,  &c. ;  and  other  pleas,  which  need 
not  be  specified,  traversing  the  material  facts  alleged  in  the  declaration. 
On  all  these  pleas  (except  one  of  nul  tiel  record)  issues  to  the  country 
were  joined.  The  12th  plea  averred  that  the  sureties  were,  at  the  time 
of  taking  the  bond,  responsible  sureties,  kc. ;  which  the  plaintiff  tra- 
versed :  and  issue  was  joined  thereon.  The  18th  plea  averred  that, 
tefore  the  taking  of  the  bond,  to  wit,  on,  &c.,  "  defendant  made  due 
and  proper  inquiries,  and  in  all  respects  according  to,  and  in  pursuance 

♦J.Q1  ^^'  ^^  ^^^y  ^  ^^^^  sheriff  as  aforesaid,  in  and  about  the  solvency 
^  '''and  responsibility  of  the  said  E.  C.  and  the  said  M.  D. ;  and 
exercised  due  care  and  caution  and  a  reasonable  and  proper  discretion 
in  and  about  taking  the  said  sureties  and  the  said  bond  and  in  and  about 
the  premises :"  verification.  Replication,  that  defendant  did  not  exer- 
cise due  care  or  caution,  or  a  reasonable  or  proper  discretion,  in  manner 
and  form,  &;c. :  conclusion  to  the  country.    Issue  thereon. 

On  the  trial,  before  Goltman,  J.,  at  the  last  Summer  assizes  for  Sus- 
sex, the  replevin  bond  (penalty  2602.)  was  produced  on  the  part  of  the 
plaintiff;  but  the  attesting  witness  was  not  called.  It  was,  however,, 
admitted  that  the  defendant  had  assigned  the  bond.  Coltman,  J.,  held 
that  it  might  be  read.  It  appeared  that  the  bond  was  taken  by  one 
Coppard,  who  acted  on  the  occasion  as  replevin  clerk ;  but  no  other 
proof  was  given  of  his  holding  that  office :  and  therefore  the  defendant's 
eounsel  insisted  that  evidence  of  his  words  and  conduct  when  taking  the 
replevin  bond  could  not  be  received.  The  learned  Judge  overruled  the 
ebjection.  To  show  that  the  plaintiff  had  been  unable  to  recover  the 
rent  mentioned  in  the  declaration,  his  counsel  put  in  a  writ  of  fi.  fa.^ 
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ninch  bad  proved  nnprodiicthre,  in  an  action  of  assumpsit  for  use  and 
ocenpation  brought  by  the  now  plaintiff  against  the  tenant  Gtadman. 
The  evidence  was  objected  to  as  irrelevant  to  a  cause  between  Plumer 
mnd  Brisco ;  but  was  admitted.  Another  objection  taken  by  the  defend 
ant's  counsel  was  that,  whereas  the  declaration  alleged  the  plaint  to  have 
been  levied  (as  it  ought  to  have  been)  at  the  next  county  court  after  the 
replevying  of  the  goods,  on  which  averment  there  was  an  issue,  it  ap- 
peared in  evidence  that  the  plaint  was  really  not  levied  till  the  next 
eonmty  '''court  but  two ;  and  therefore  the  plaintiff's  issue  on  this  p^^^ 
point  was  not  supported.  The  learned  Judge  held  the  averment  ^ 
as  to  the  particular  court  immaterial.  The  plaintiff  claimed  to  recover 
in  the  present  action  part  of  the  costs  of  actions  which  he  had  brought 
against  the  sureties,  but  in  which,  though  he  succeeded,  no  sufficient 
amount  could  be  levied :  but  it  was  argued  that  he  could  not  recover 
'these,  not  having  given  the  sheriff  notice  of  his  intention  to  procee*d 
against  the  sureties.  Goltman,  J.,  decided  this  point  also  in  the  plain- 
tiff's favour.  And,  in  summing  up,  he  left  it  to  the  jury  to  say  whether 
the  defendant  had  used  due  care  and  exercised  a  reasonable  discretion 
in  inquiring  into  the  sufficiency  of  the  sureties.  The  jury  found  a  ver- 
dict for  the  plaintiff;  damages  (including  the  costs  of  actions  against 
ibe  sureties)  2462.  5$. 

BoviU  now  moved  for  a  new  trial.(a)  1.  The  attesting  witness  to  the 
lend  ought  to  have  been  called.  Barnes  v,  Lucas,  Ry.  &;  M.  264,  was 
eited  as  showing  that  the  assignment  made  the  bond  admissible,  as  againbt 
tiie  sheriff,  without  such  proof.  But  the  objection  is  supported  by  the 
general  principles  of  evidence,  and  by  the  opinion  of  Tindal,  G.  J.,  at 
tasi  prius,  which  has  not  been  overruled  in  Banc,  in  The  Fishmongera' 
<^)mpany  v.  Robertson,  1  G.  B.  60.  (6)  Slatterie  v.  Pooley,  6  M.  &  W.  664, 
irfaich  may  be  relied  upon  on  the  other  side,  Was  brought  to  the  notice 
«f  the  Court  in  the  last  cited  case.  2.  It  is  true  that  the  mere  acting 
as  a  public  officer  has  been  held  evidence  *that  the  party  wp.d  so.  p^.^ 
But  it  would  be  carrying  the  doctrine  very  far  to  say  that,  rvhere  ^ 
tiie  question  is  whether  particular  acts  were  or  were  not  done  by  a  person 
exercising  a  certain  office,  those  very  acts,  without  any  collateral  proof, 
libould  be  evidence  of  his  holding  the  office.  Rex  v.  Jones,  2  Camp.  181, 
Iras  cited  at  the  trial,  but  is  not  sufficient  authority  for  the  proposition. 
{Wi&HTHA)7,  J.  Here  the  defendant  adopted  the  act  of  Goppard  by 
assigning  the  bond.]  It  was  not  shown  that  the  bond  cama  to  Lha  de« 
fendant  from  Goppard.  8.  The  fi.  th.  was  inadmissible,  because  not 
relevant  to  the  replevin  suit  here  in  question.  It  was  in  an  action  on 
promises,  between  Phoner  and  Gladman,  to  which  the  now  defendant  was 
%  stranger.   4.  The  declaration  alleges  that  Gladman  appeared  at  « the 

(a)  BefoTi  Lord  Dncrin,  €.  J.,  Colbbiikii,  Wiaarif  av,  ttid  Eblb,  Js. 
(&)  Coimi«l  etatod  that  tala  caae  was  depending  in  errori  ou  a  bill  of  exoepUoni.    See  Th.% 
flttmoBgen'  Oomptty  *.  Eobertf  on,  8  (   B.  1)70. 
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next  eoimtj  court"  after  the  repleyin:  an  iasue  is  taken  on  that  arer- 
ment;  and  it  appears  in  evidence  that  Gladman  did  not  appear  till  the 
fourth  county  court.  The  words  <<at  the  then  next,  Ac./'  are  laid  under 
a  yidelicet ;  but  it  was  essential  to  prove  that  the  appearance  was  as 
alleged.  If  the  plaintiff  meant  that  Gladman  appeared  at  a  court  held 
within  a  reasonable  time  (supposing  the  fourth  count  to  have  been  so), 
the  count  should  have  been  worded  accordingly.  [Erlb,  J.  The  levy- 
ing of  the  plaint  was  Oladman's  act,  not  the  plaintiff  *s.  Wightmait,  J. 
The  time  of  levying  it  could  not  affect  the  obligee  of  the  replevin  bond. 
CoLBBmoB,  J.  It  was  enough  for  the  plaintiff  to  show  such  proceedings 
that,  if  good  sureties  had  been  taken,  he  might  have  had  a  remedy 
itgainst  them.  Lord  Dbnmait,  C.  J.  The  plaintiff  merely  gives  credit 
*'\^1  to  Gladman  for  having  proceeded  earlier  *than  he  really  did.]    5. 

-*  The  plaintiff  cannot,  under  the  circumstances  of  this  case,  recover 
the  costs  of  his  actions  against  the  sureties ;  Baker  v.  Garratt,  3  Bing.  56. 
6.  It  was  for  the  jury  to  say  whether  or  not  the  sheriff  had  used  reason- 
able caution ;  Jeffery  v.  Bastard,  4  A.  &;  E.  823 ;  and  the  summing  up 
on  this  point  is  not  complained  of:  but  the  facts  did  not,  on  the  princi- 
ples recognised  in  the  case  just  cited,  warrant  a  verdict  against  the  sheriff. 
The  verdict  is,  therefore,  against  the  evidence.  7.  Judgment  ought  to 
be  arrested,  because  the  declaration  only  denies  the  sufficiency  of  the 
sureties,  and  does  not  negative  that  of  Gladman  himself;  whereas  stat. 
11  G.  2,  c.  19,  8.  23,  on  which  this  action  is  founded,  requires  the  sheriff 
to  take  a  bond  from  the  plaintiff  in  replevin  as  well  as  from  responsible 
sureties ;  and,  unless  all  were  insufficient,  the  object  of  the  statute  may 
have  been  fulfilled ;  Hucker  v.  Gordon,  1  Cro.  &  M.  58,  67,  B.  G.  3  Tyr. 
107,  118.  [Lord  Dbnmak,  C.  J.  There  the  replevin  was  of  cattle 
damage  feasant ;  the  proceeding  was  under  1  stat.  18  Ed.  1  (Westm.  2)^ 
e.  2,  s.  8,  which  had  been  held  to  require  only  one  surety :  the  plaintiff 
in  replevin,  as  Lord  Ltndhubst,  G.  B.,  observed,  might  have  been  suffi- 
cient as  a  pledge ;  and  that  would  have  fulfilled  the  purpose  of  the  statute.] 
8.  Another  point  in  arrest  of  judgment  is  that  the  declaration  avers 
only  as  a  breach,  that  the  sureties  were  insufficient :  whereas  the  sheriff 
IS  not  responsible  absolutely  for  the  sureties,  but  only  if  he  has  omitted 
to  use  reasonable  care  in  taking  them,  which  is  not  alleged  here.  [Wionm 
XAK,  J.  Is  not  this  the  usual  form  ?]  It  may  be  so ;  but  the  want  of 
^^Q^  reasonable  care  ought  to  *be  alleged.  [Lord  Dbkman,  G.  J.  We 
^  will  speak  to  my  brother  Goltman.]  Cfur.  adv.  vult. 

Lord  Dbnman,  G.  J.,  on  a  subsequent  day  of  the  term  (November 
25th),  delivered  the  judgment  of  the  Gourt. 

This  case  was  moved  by  Mr.  Bovill  upon  several  grounds.    One,  that 

the  verdict  was  against  evidence;  but,  upon  consulting  the  learned  Judgo 

who  tried  the  cause  (my  brother  Goltman),  wo  do  not  find  he  is  dissatis* 

fied  with  the  verdict ;  and  we  see  no  reason  to  doubt  the  propriety  of 

*  the  verdict  of  the  jury  upon  the  evidence  before  them.    The  due  caro 
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of  the  sherifif  as  to  the  responsibility  of  the  bail  was  entirely  a  question 
for  the  jury. 

Sat  it  was  said  that  there  was  no  proper  proof  of  the  execution  of 
the  replevin  bond,  proof  of  the  assignment  by  the  sheriff  being  held 
sufficient  eyidence  against  him  of  the  due  execution  of  the  bond.  Upon 
this  point,  the  case  of  Scott  v.  Waithman,  8  Stark.  N.  P.  C.  168,  is  a 
decisire  aathority.  The  sheriff,  by  taking  and  assigning  the  bond,  ad- 
mits its  due  execution  and  validity  as  a  bond.  The  cases  cited,  of  The 
Fishmongers'  Company  v.  Robertson,  1  C.  B.  60,  and  Slatterie  v.  Pooley, 
6  M.  &  W.  664,  turned  upon  very  different  points,  and  are  clearly  dis- 
tinguishable. 

Another  objection  was,  that  the  declarations  of  the  person  who  acted 
as  the  sheriff's  replevin  clerk  were  admitted.  As  these  declarations 
related  to  a  matter  clearly  within  the  scope  of  his  duty  as  replevin  clerk, 
ftnd  were  made  by  him  whilst  acting  as  such  in  the  very  '^'matter, 
we  think  they  were  properly  admitted,  and  that  proof  of  his  act- 
ing as  replevin  clerk  was  sufficient  to  show  prim&  facie  that  he  was  so. 

It  was  also  said  that  a  writ  of  fi.  fa.  was  improperly  received  as  evi- 
dence, because  it  was  not  in  the  replevin  suit,  but  in  an  action  on  pro- 
mises. Ab  this  was  introduced  merely  to  show  the  fruitless  proceedings 
that  had  been  taken,  we  do  not  think  that  the  admission  of  that  docu- 
ment affords  any  ground  for  a  new  trial. 

Another  objection  was,  that  the  costs  of  the  proceedings  against  the 
sureties  could  not  be  recovered  against  the  sheriff;  and  Baker  v.  Gar- 
rstt  was  cited.  But  that  case  only  decided  that  damages  beyond  the 
penalhf  of  the  replevin  bond  could  not  be  recovered  in  an  action  against 
the  sheriff,  which  is  not  the  case  here ;  and,  therefore,  on  that  ground, 
the  defendant  b  not  entitled  to  a  rule. 

In  arrest  of  judgment,  it  was  said  that  the  declaration  only  charged 
the  not  taiing  two  sufficient  sureties,  without  saying  anything  of  the 
tenant,  who  might  be  sufficient.  We  think  there  is  nothing  in  this  objec- 
tion. The  distrainor  has  a  right  to  have  two  sufficient  sureties ;  and,  if 
he  has  not,  is  entitled  to  his  action. 

One  or  two  other  objections  were  taken,  which  were  disposed  of  when 
the  motion  was  made. 

There  will  therefore  be  no  rule.  Bule  refused. 


*The  QUEEN  v.  The  Inhabitants  of  MTLOR-    Nov.  10.    [*56 

Vidir  itat.  4  ft  5  W.  4,  0.  76,  ■.  79»  if  doomnentary  eridenoe  be  lued  before  remoring  jojtioei^ 
tke  doeamente,  or  ooptea,  must  be  sent  to  the  parish  reoeiving  notice  of  the  order  of  remoraL 
And  thu,  whether  the  pauper  be  remored  at  the  time  or  not 

Xxaminationt  wot  with  an  order  of  removal  showed  a  complete  settlement,  by  hiring  and  serrio*/ 
in  the  parish  serred  with  the  order :  they  also  showed  that  the  panper  had  formerly  (afW* 
VOL.  XI,— 6  J)  2 
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becoming  so  aettled)  been  ranoved  hj  order  of  Jvstioes  from  the  parish  now  reraoring  to  Hbm 
-parish  served  with  the  present  order :  and  Aat  the  former  order  was  prodneed  before  the  now 
removing  justices.  The  former  order  was  deBcribed,  in  the  examination  of  the  ofl&eer  who  Iwd 
executed  it,  by  the  date,  name  of  pauper,  and  names  of  justices :  but  no  copy  of  su^  orde^ 
was  sent  with  the  examinations.  Appeal,  on  the  ground,  that  no  copy  or  extract  of  su^  last- 
mentioned  order  had  been  sent: 
-Held  (on  a  case  stated  by  the  sessions,  which  had  eonAmied  the  proseat  order  of  remond),  tftaft 
the  objection  was  fatal,  and  that  the  respondents  ought  not  io  have  been  heard  at  sessions. 

Ok  appeal  against  an  order  of  two  justices  (November  lOth,  1844), 
removing  Joseph  Sjmons  and  Johanna  his  vrife,  and  their  three  children, 
from  the  borough  of  Penrjn  to  the  parish  of  Mylor,  both  in  Cornwall, 
the  sessions  confirmed  the  order,  subject  to  the  opinion  of  this  Court  on 
the  following  case. 

The  case  set  forth  the  examination  of  Joseph  Symons,  showing  a  set- 
tlement in  Mylor  by  residence  under  a  hiring  and  service  about  the  year 
1810,  and  concluding  as  follows.  <«  In  the  month  of  Sept^nber,  1882, 
I  was  removed  with  my  wife  and  children  by  an  order  of  justices  from 
the  said  borough  of  Penryn  to  the  said  parish  of  Mylor ;  from  which 
there  was  not  any  appeal."  The  case  then  set  forth  the  examination  of 
John  Williams,  who  stated :  « I  have  been  for  many  years,  and  still  am, 
the  clerk  to  the  justices  of  the  said  borough  of  Penryn :  That  I,  as  such 
clerk  as  aforesaid,  took  the  examination  of  the  said  Joseph  Symons  on 
the  10th  day  of  September,  1882,  before  John  Arthur,  Bsquire,  the  then 
mayor,  and  Edward  Hodge,  clerk,  then  the  deputy  recorder,  of  the  said 
borough,  two  of  his  then  Majesty's  justices  of  the  peace,  having  juris- 
^rf^n  diction  in  the  said  borough,  touching  '''the  place  of  the  last  legal 
-^  settlement  of  the  said  J.  Symons ;  and  that  I,  as  such  clerk  as 
aforesaid,  made  out  an  order  for  the  removal  of  the  said  J.  S.  and  his 
wife  and  family  from  the  said  borough  of  Penryn  to  the  parish  of  Mylor 
in  the  said  county  of  Cornwall :  which  order  was  fflgned  by  the  said  J. 
Arthur  and  E.  Hodge,  as  such  mayor  and  deputy  recorder  as  aforesaid, 
in  my  presence ;  and  which  said  order  I  now  produce."  Also  the  exii- 
mination  of  Edward  Tregaskis,  who  stated:  <«That,  in  the  year  1882, 
I  was  the  assistant  overseer  of  the  said  borough,  and  had  to  perform  all 
the  duties  appertaining  to  the  office  of  overseer.  That,  on  the  13th  day 
of  Saptember,  in  the  year  last  aforesaid,  I,  as  such  assistant  overseer  as 
aforesaid,  removed  the  said  J.  Symons,  together  with,'  &c.  (naming  the 
wife  and  children),  "  by  virtue  of  an  order  bearing  date  the  10th  day  of 
September,  in  the  year  last  aforesaid,  which  order  purported  to  be  signed 
by  John  Arthur,  mayor,  and  Edward  Hodge,  deputy  recorder,  from  the 
said  borough  of  Penryn  to  the  parish  of  Mylor  in  the  said  county  of 
Cornwall :  and  that  I,  as  such  assistant  overseer  as  aforesaid,  delivered 
tiiem,"  &c.,  to  an  overseer  of  Mylor,  with  a  duplicate  of  the  order). 

«  The  following,  amongst  others,  was  a  ground  of  iq)peal.(a)  That 
no  copy  or  extract  of  the  all  aged  order  of  removal  of  the  said  J.  Symons 
and  his  family,  mentioned  iv  the  examination  of  J.  Williams,  and  therein 

(a)  No  oflaor  wss  mentioned  in  the  ease. 
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Stated  to  have  been  produced  before  the  remoYing  jostlces,  was  sent  idth 
the  ezaminatioiifl  to  the  appellants ;  who  thereupon  insisted-  that  the 
respondents  had  no  right  to  enter  into  their  case  at  all." 

The  Court  of  Quarter  Sessions  reserved  the  point,  *heard  the  ^^.^ 
appeal,  and  confirmed  the  order,  subject  to  the  opinion  of  this  ^ 
Goort  thereon.     Should  the  Court  be  of  opinion  that  the  objection  was 
fatal,  then  the  order  of  sessions  was  to  be  quashed :  otherwise,  confirmed. 

PcuJdetfy  in  support  of  the  order  of  sessions.  The  objection,  if  well 
founded,  could  afiect  only  one  branch  of  the  case.  The  respondents 
might  waive  the  admission  implied  by  submitting  to  the  former  order, 
and  rely  upon  the  settlement  itself. 

if.  Smithj  contri,  was  here  called  upon  by  the  Court,  and  referred  to 
Begina  v.  Outwell,  9  A.  &:  E.  886 ;  Regina  v.  East  Rainton,(a)  and  Re- 
gina  V.  Wellington.(i)  And  he  cited  Regina  v.  Brixham,  8  A.  &  E.  875, 
as  showing  that  non-compliance  with  the  requisitions  of  stat.  4  &  5  W. 
4,  c.  76,  s.  79,  is  fatal,  though  the  document  withheld  may  have  been  of 
no  importance  to  the  validity  of  the  order. 

Pa9KUt/j  in  continuation.     The  document  not  sent,  in  Regina  v.  East 
Bainton,  was  a  long  pit  bond,  on  which  alone  the  settlement  depended : 
Begina  v,  Wellington  was  decided,  without  argument,  on  the  authority 
of  Regina  v.  East  Rainton.     It  cannot  be  inferred  from  Regina  v,  Brix- 
ham, that,  in  all  cases,  erery  scrap  of  evidence  produced  before  the  re- 
moving justices  must  be  sent  with  the  copy  of  the  order  of  removal. 
Here  the  complaining  parish  produced  substantive  evidence  of  a  settle- 
ment :  the  evidence  as  to  a  former  *order  was  as  if  the  pauper  had  ^^-^ 
said  before  the  removing  justices :  <<  I  have  a  letter  in  my  pocket  ^ 
acknowledging  me  to  be  settled  in  Mylor ;"  and  the  justices  had  not 
called  for  it :  Regina  v.  Latchford,  6  Q.  B.  567,  shows  that  respondents 
having,  on  the  examinations,  more  than  one  case,  may  rely  on  that  which 
they  choose  to  select*     It  appears  also  from  Regina  t;.  Holne,  9  Q.  B. 
70,(c)  that  the  removing  parish  is  not  bound  to  transmit,  as  part  of  the 
examinations,  everything  that  passed  before  the  removing  justices.     If 
it  was  irregular  to  state  on  these  examinations  the  substance  of  a  docu- 
ment instead  of  sending  a  copy,  that  does  not  vitiate  the  whole  body  of 
proof;  Regina  v.  Tetbury,  11  A.  &:  E.  615,  note  (a).     Coleridge,  J., 
in  Regina  v.  East  Rainton,  intimates  that,  if  documents  connected  with 
the  examinations  are  not  sent,  an  excuse  may  be  shown  for  the  omission. 
Here  sufficient  excuse  appears.     T^^  respondents  could  not  enforce  the 
gimg  a  copy  of  the  former  order.     The  justices  might  have  required  a 
copy ;  and  it  was  their  error  not  to  embody  it  in  the  examinations. 
[Coleridge,  J.     Suppose  four  or  Sve  distinct  settlements  are  proved 
before  the  removing  justices,  but  the  removing  parish  determines  to  rely 

(a)  6m  note  (a)  at  th«  end  of  ttia  mm,  pMt»  p.  fS; 
{h)  Note  (a)  at  the  end  of  this  csm^  pMt»  fk  tK 
\e)  Sm  B«^Lnn  v.  CrondiU,  10  Q.  B.  812. 
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on  one  only.  Is  it  enough  to  send  the  examinations  relating  to  that 
one  7  If  so,  the  enactment  of  sect.  79,  as  to  e«nding  a  copy  of  the 
examination,  comes  to  mean  only  a  copy  of  so  much  as  the  removing 
parties  intend  to  rely  upon  when  an  appeal  is  tried ;  and  no  more  need 
be  sent.]  But,  further,  it  does  not  appear  that,  as  yet,  the  pauper;^ 
have  actually  been  removed :  till  they  are,  the  present  objection  does  not 
*Kcr\  ^^^^^ '  ^^^^  ^  locus  poenitentise,  and  '*'the  copy  may  still  be  sent. 

^  [Coleridge,  J.  Sect.  79  says,  that  no  pauper  shall  be  <<  removed 
or  removable*'  till  twenty-one  days  after  the  sending  of  notice  with  a 
copy  of  the  order  and  examination.]  A  parish  need  not  appeal  quia 
timet.  [GoLERiiiGE,  J.  The  use  of  sending  the  documents  is,  that  the 
parish  to  which  the  removal  is  made  may  decide  whether  it  will  appeal 
or  not.  The  removal  may  not  take  place  till  after  the  appeal  is  deter- 
mined. A  tricky  parish  might  keep  back  the  documents  to  the  last  mo- 
ment for  the  purpose  of  preventing  or  frustrating  an  appeal.]  The 
parish  served  with  the  order  is  not  bound  to  appeal  till  actual  removal : 
either  the  order,  or  the  removal  itself,  may  be  treated  as  the  grievance ; 
Begina  v.  The  Becorder  of  Leeds,  8  Q.  B.  623.  And,  if  i  trick  were 
attempted,  the  sessions  might  always  respite  the  appeal  [M.  Smith. 
The  point  now  made  was  taken  in  Begina  v.  Brixham,  8  A.  &  E.  375,  and 
argued  upon  as  now,  but  without  success.]  The  order  of  sessions  is  suf- 
ficiently justified  on  the  former  ground.  The  examinations  disclose  all 
that  is  necessary  for  a  settlement,  and  are  not  vitiated  by  something 
erroneously  added  for  the  purpose  of  giving  further  information ;  Pruen 
V.  Cox,  2  Com.  B.  1.  Besides,  the  objection  in  the  ground  of  appeal  is 
that  (<  no  copy  or  extract"  of  the  order  of  removal  was  sent.  But  the 
examinations  do  furnish  an  extract. 

M.  Smithy  contrd.,  was  not  further  heard. 

Lord  Denman,  C.  J.  The  only  doubt  that  still  pressed  upon  the 
Court  was  as  to  the  wording  of  the  objection  ;  for  an  extract  is  given  : 
ncAni  ^^^  ^^  ^^'  ^  ^ff^<^^9  '^'objected  that,  if  a  copy  ought  to  have  been 
^  sent,  no  copy  has  been  sent ;  and  that  is  the  case.  I  regret  that 
the  objection  must  prevail,  because  there  appears^  a  good  settlement,  and 
well  proved.  But  the  construction  which  has  been  given  to  the  words 
of  the  act  in  many  cases,  and  the  universal  persuasion  as  to  its  meaning, 
obliges  us  to  hold  the  objection,  as  taken,  valid.  It  is  argued  that  the 
objection  does  not  properly  arise,  if  the  paupers  have  not  yet  been  re- 
moved :  but,  in  the  majority  of  cases,  the  appeal  is  carried  to  sessions 
upon  the  examinations  as  they  appear  before  the  opposite  party  is  pro> 
ceeding  to  actual  removal :  to  interfere  with  that  practice  would  create 
doubts  where  none  at  present  exist,  introduce  much  confusion,  and  bring 
former  decisions  of  this  Court  into  question.  It  has  been  deemed  the 
certain  and  undoubted  meaning  of  the  statute,  that,  whether  an  actual 
removal  takes  place  on  notice,  or  notice  is  given  without  actual  removal, 
the  examinations  must  be  sent,  in  order  that  the  parish  about  to  be 
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charged  may  decide  whether  it  will  appeal  or  not.  And,  if  they  are  to 
be  sent,  they  must  be  folly  sent.  If  the  overseers  were  allowed  to  decide 
whether  or  not  they  should  suppress  a  part  of  the  evidence  and  send  an 
equivalent,  we  shonld  let  in  a  current  of  confusion.  As  to  the  document 
here:  it  is  true  that  parishes  understand  what  an  order  of  removal 
means ;  but,  if  the  actual  order  might  be  kept  back  and  merely  described 
in  the  examinations,  there  might  be  many  frauds ;  Thomas  might  be 
substituted  for  William ;  or  one  Thomas  for  another.  The  provision  of 
Ihe  act  was  intended  to  prevent  the  operations  of  low  cunning  in 
matters  of  this  kind:  and  by  interfering  with  the  direct  application  of 
Ihe  clause  we  should  only  produce  mischief. 

*CoLERii>aE,  J.  I  am  of  the  same  opinion.  The  fact  here  was  ^^^^ 
that  the  respondents  relied  on  two  cases  in  support  of  the  settle-  ^ 
ment  The  document  in  question  was  given  in  evidence,  looked  at  by 
the  JQstices,  and  material  to  the  proof  of  one  ground  of  removal.  We 
most,  then,  construe  the  statute  as  requiri9g  that  a  copy  shoidd  be  sent. 
It  is  argued  that  there  was  another  case  of  settlement,  which  was  suffi- 
cient of  itself.  But  that  would  introduce  a  distinction  which  I  think  the 
law  has  not  contemplated.  If  it  were  available,  then,  if  any  number 
of  settlements  were  proved  before  the  two  justices,  the  removing  parish 
might  afterwards  elect  to  proceed  on  one,  and  keep  back  every  part  of 
the  examinations  which  in  their  judgment  was  not  material.  We  should 
have  to  inquire  again  and  again  whether  the  evidence  withheld  was  or 
was  not  material ;  and  the  extent  to  which  the  direction  of  the  statute 
should  be  complied  with  would  depend  on  the  proof  which  the  respondents 
chose  to  give  at  sessions.  And  the  statute  expressly  requires  a  copy  of 
<<the  examination  upon  which  such  order  was  made.''  Then  it  was  con- 
tended that  this  omission  was  no  ground  of  appeal  until  actual  removal, 
for  that  the  document  might  still  be  sent  when  the  pauper  was  removed ; 
and,  referring  to  the  79th  section,  I  was  at  first  struck  with  the  argument. 
But,  as  my  Lord  has  observed,  to  give  the  clause  such  an  effect,  would 
be  contrary  to  the  construction  generally  received :  and  the  words  of  the 
clause  itself  are  that  the  notice  of  chargeability  shall  be  «  accompanied 
by"  a  copy  of  the  examination :  the  object  being  that  the  parish  receiv- 
ing notice  may  be  enabled  to  decide  whether  they  will  appeal  or  not. 
If  they  « agree  to  submit,"  the  removal  may  take  place  before  the 
twenty-one  days  elapse :  but  on  what  are  they  to  submit  7  It  must  -.^^^ 
*be  on  receiving  the  examinations.  And  the  words  in  the  outset  ^ 
of  the  clause  are,  that  no  poor  person  shall  be  removed  <<  or  removable*' 
till  the  notice  and  examination  are  sent :  that  is,  they  shall  not  have  the 
quality  of  removability  till  that  has  betn  done. 

WiQHTHAN,  J.  I  am  of  the  same  opinion.  The  only  doubt  I  had 
was  that  which  has  just  been  referred  to  by  my  brother  CoLBRinaB ; 
and  I  think  his  answer  is  satisfactory. 

E&LB,  J.    I  concur,  because  it  has  been  expressly  decided  that  a 
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d<»cument,  made  use  of  as  this  was,  must  be  sent  with  the  examinatioiui* 
I  regret  deciding  so,  because  here  truth  is  sacrificed  to  a  point  of  form. 
It  b  one  of  the  cases  in  which  a  statute  intended  to  bring  out  truth  hae 
been  applied  for  the  purpose  of  getting  judgments  contrary  to  truth. 

Order  of  sessions  quashed.(a) 

(«)  The  QUBBK  «.  The  Iiih«hitAnto  of  EAST  RAINTOK.    May  31, 1845. 

A  ptnper  wu  remoTed  from  G.  to  R.  on  ezAodiiatioiis  showing  a  Mttlemenfe  hy  hiring  and 
Nirioe  in  R.  onder  a  ooUiery  bond.  It  appeared,  by  the  depositions^  that  the  bond  was  pro- 
dnoed  before  the  remoring  jostioes;  but  the  contents  of  it^  though  partially  described  in  ihm 
ezaninationsy  were  not  embodied  in  them ;  nor  was  any  copy  sent  with  them  to  the  orerseers  of  R. 

Held,  that  the  sending  of  snoh  examinations  only  was  not  a  snffieient  compliance  with  staL  4  A 
5  W.  4,  c  76,  s.  79. 

And  that  the  omission  was  not  onred  by  a  copy  having  been  sent  alter  serrioe  of  groonda  of 
appeal  but  before  triaL 

Ov  appeal  against  an  order  of  two  Justices  for  the  remorel  of  SUnbeth  Spence,  widow  of 
Robert  Spence,  and  her  five  children,  from  the  parish  of  Gateshead  to  the  township  of  Baek 
Rainton,  both  in  the  county  of  Durham,  the  sessions  confirmed  the  order,  subject  to  the  opInioB 
off  this  Court  on  a  case.  The  case  set  forth  the  material  pert  of  the  ezaminalions,  eimtaiiilag 
statements  as*  follows. 

Elisabeth  Spence,  the  pauper,  said :  "  I  am  the  widow  of  Robert  Spence."  **  My  husbaad'a 
settlement  was  in  the  township  of  East  Rainton  in  the  parish  of  Houghton  le  Spring,  in  the  nid 
county  of  Durham ;  he  gained  a  settlement  in  that  township  by  hiring  and  senice ;  he  waa  » 
,|gAQ1  pitman ;  and  at  the  time  of  our  marriage  he  was  a  bound  man  to  the  Marquis  of  *Lon- 
J  donderry,  to  serve  him  as  a  hewer  for  one  year  from  the  5th  day  of  April,  1929,  and  wae 
ierring  the  said  Marquis  under  that  hiring;  and  he  continued  to  serre  him  until  the  5th  day  of 
April,  1880."  The  examination  stated  a  residence  during  the  service :  and  it  appeared,  by  ano- 
ther examination,  that  Spence  was  unmarried,  Ac,  when  hired. 

John  Robson  deposed :  "  I  am  colliery  viewer  for  the  Marquis  of  Londonderry,  at  RalntMk 
colliery;  I  produce  the  pit  bond  by  which  the  Marquis  of  L.  hired  his  pitmen  for  Rainton  ool* 
Uery  for  the  year  commencing  the  5th  of  April,  1829.  It  is  dated  the  21st  day  of  March,  1S29, 
and  is  made  between  the  Marquis,  of  the  one  part,  and  the  several  persons  who  were  hired,  of 
the  other  part;  and  the  several  persons  who  were  hired  are  thereby  hirod  to  the  said  Marqida 
for  one  year  from  the  5th  day  of  April,  1829.  Robert  Spence,  the  late  hnsband  of  the  aboTo> 
named  Elisabeth  Spence,  was  thereby  hired  to  the  said  Marquis  for  one  year,  as  a  hewer.  I 
have  brought  the  said  bond  from  Rainton  colliery  office,  where  it  is  kept  with  other  documeati 
relating  to  tha*  colliery." 

George  Spence,  brother  of  Robert,  deposed :  "  I  wm  preeent  when  my  said  brother  was  hired 
to  the  Marquis  of  Londonderry,  the  owner  of  Rainton  colliery,  for  one  year  from  the  5th  day  of 
April,  1829,  as  a  hewer.  I  was  bound  as  a  hewer  at  the  same  time.  I  saw  my  brother  set  hie 
mark  to  the  pit  bond  by  whUsh  he  was  bound.  The  mark  now  shown  to  me  on  the  bond  now 
produced  is  my  brother's  mark.  My  said  brother,  under  that  hiring,  duly  served  the  said  Mar« 
quis  as  a  hewer  at  Rainton  colliery  for  one  whole  year." 

The  following  grounds  of  appeal,  among  others,  were  stated.  Fifthly :  That  there  were  no 
such  binding,  Ac,  and  no  such  residence,  Ac,  m  alleged  in  the  examinations.  ScTcnthly :  That 
the  alleged  hiring  was  exceptive  Eighthly :  That  it  was  conditional,  and  there  was  no  suffieienl 
service  under  it  Ninthly :  That  the  justices  admitted  improper  and  insufficient  evidence  of  the 
agreement  or  pit  bond,  and  of  its  execution  by  Robert  Spence.  Tenthly :  That  the  examinationa 
are  imperfect  and  defective  in  not  setting  forth  a  copy  of  the  agreement  or  pit  bond.  Eleventhly: 
That  either  the  examinations  should  have  set  forth  such  copy,  or  the  churchwardens  and  over* 
seers  of  East  Rainton  should  have  been  served  with  a  copy  at  the  time  when  they  were  served 
with  a  copy  of  the  examinations.  TwelMly :  That  the  appellants  have  not  been  served  with  » 
copy  of  all  the  examinations,  Ac,  and  of  the  whole  of  the  CTidence  giTen  before  the  removing 
justices. 

''  At  the  trial  of  the  appeal,  the  rerfondents  gave  In  evidence  a  memorandum  of  agreement 
usually  called  a  pit  bond,  dated  the  21st  of  March,  1829,  made  between  the  Marquis  of  London* 
derry,  owner  of  Rainton  colliery,  of  the  one  part^  and  the  several  other  persona  whose  names  or 
marlcs  were  thereunto  subscribed,  amongst  whom  was  the  said  R.  Spence,  deceased,  of  the  other 
part  i  whereby,"  Ac    The  case  then  eet  out  some  parte  of  the  deed,  iaduding  several  oendltiaas 
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to  be  •baenred  bj  the  pitmen^  and  nisiog  the  points  taken  by  the  7th  a£d  8th  gronoda  of  appeaL 

*Sp6iM6  was  proved  to  hare  worked  at  the  eollieiy  under  thie  bond  for  a  whole  year  (with 

•xoeptioDi  not  now  material),  and  to  hare  resided  more  than  forty  days,  Ac    After  the  [[^64 
i«TiM  of  the  gronnds  of  appeal,  but  previons  to  the  trial  of  the  appeal,  a  copy  of  the 
bond  was  fnmiahed  to  the  overseen  of  the  appellant  township. 

If  this  Court  should  be  of  opinion  against  the  appellants  on  the  different  points  raised  by  tfa« 
grwmds  of  appeal,  the  order  waa  to  be  oonflrmed;  bnt»  in  case  the  Court  shoold  be  of  opinion  ia. 
brov  of  the  appellants  on  any  one  or  more  of  the  said  points,  then  to  be  quashed. 

(kter,  in  support  of  the  order  of  Sessions.  It  is  not  necessary  that  all  documents  produced 
before  the  removing  justices  should  have  been  sent  by  respondents  to  appellants.  Stat.  4  A  5  W. 
4,  e.  76,  B.  79,  requires  that  "  a  copy  of  the  examination"  shall  be  sent.  Colbridob,  J.,  said,  la 
Sefina  e.  Ontwell,  9  A.  A  B.  830,  839,  that  " '  examination'  means  the  entire  body  of  evidence 
tdcen  on  the  occasion  of  making  the  order :"  that  is,  the  oral  evidence.  If  the  words  of  the  ae( 
extend  to  documentary  evidence,  they  must  at  least  be  confined  to  such  evidence  of  that  kind  a« 
the  respondents  have  in  their  power.  [Wiohtmah,  J.  No  difliculty  is  stated  here ;  and  you  did 
tt  Isst  Bsnd  a  copy.]  A  pauper  may  have  become  settled  by  an  estate  which  he  has  since  sold: 
the  title  deeds  may  be  produced  before  ibe  removing  justices ;  but  yet  no  one  interested  in  taking 
a  eopy  may  have  control  over  them  for  that  purpose.  [Colkridok,  J.  Ton  say  "  examination," 
in  leet  79,  means  the  oral  evidenee,  and  such  documents  as  the  removing  parish  has  a 
control  over.]  In  this  particular  ease,  the  document  has  been  sent;  and  there  is  no  authority 
for  eajing  that  it  is  not  sent  in  time :  but  it  is  unnecessary  to  rely  on  this.  The  sessions  have 
eonlinned  the  order,  and  thereby  decided  that  proper  information  was  sent  [Colkridqb,  J. 
But  they  decide,  subject  to  a  ease.]  Suppose  the  appellants  had  admitted  that  a  document^ 
purporting  to  be  a  copy,  was  sen^  but  stated  as  a  ground  of  appeal  that  the  copy  was  not  a  trua 
one :  that  would  have  been  a  question  of  faet»  and  one  of  which  the  sessions  only  could  be  the 
jndges.  The  ease  here  is,  in  effeety  the  same.  The  examinations  describe  the  contents  of  tha 
bond:  and  there  is  no  evidence,  nor  do  the  sessions  find,  that  the  description  Is  not  true.  It  wa« 
a  question  of  particularity,  and  therefore  rested  with  them.  [Pattbson,  J.  The  case  finds  that 
tbe  deed  contained  a  number  of  eonditions.  Lord  Dbiqiaw,  C.  J.  If  the  sessions  bad  found  that 
sajthing  transmitted  was  a  copy,  perhaps  we  should  not  interfere.  But  nothing  like  that  la 
done.  pATrBBow,  J.  Where  do  you  say  the  copy  begins,  in  the  examinatJons  ?]  Otter  read  th« 
tiamination  of  John  Robson.     [Pattxsoh,  J.    That  is  not  a  copy.] 

Grander,  oontrAy  was  not  heard. 

*Lord  Dbbmav,  C.  J.    The  case  is  free  from  all  doubt  [^65 

Pattxsov,  J.,  concurred. 

Colbbidob,  J.  Your  case  goes  no  fbrther  than  an  excuse  for  not  sending  a  copy  with  tha 
exsBunalions ;  and  that  is  not  made  out 

WiLUAMS,  J.,  concurred.  Order  of  sessions  quashed. 

The  QUBEN  e.  The  InhaUlaats  of  WELLINQTON.    Nov,  19, 1846. 

^ere  the  parish  applying  to  remove  a  pauper  proves  before  the  justices  a  former  removal, 
acquiesced  in,  to  the  parish  now  about  to  be  charged,  and  produces  the  order  of  removal,  snoh 
order,  or  a  eopy,  must  be  sent  to  the  latter  parish,  under  stat  4  A  5  W.  4,  c.  78,  s.  79. 

Ov  appeal  against  an  order  of  Justices,  removing  James  Hindley  and  his  wife  and  two  childrea 
from  tbe  parish  of  Wellington,  in  Shropshire,  to  the  parish,  township  or  place  of  the  Foreign  of 
Walsall,  in  the  Borough  of  Walsall,  Staffordshire,  the  sessions  quashed  Uie  order,  subject  to  the 
opinion  of  this  Court  on  a  special  case. 

The  ease  set  forth  the  examinations  taken  before  the  removing  justices.  The  examination  of 
8sz«h  Davies,  aunt  of  the  pauper  James,  showed  that  James  was  bom  in  Wellington,  and  thai 
in  1818,  he  was  removed  with  the  fiunily  of  his  father,  Thomas,  by  an  order  of  Justices,  front 
Wellington  to  the  township  of  the  Foreign  of  Walsall,  where  they  remained  a  week,  and  then 
letnned,  by  direction  of  the  overseers  of  the  Foreign,  to  Wellington,  where  they  resided  nina 
months,  and  were  relieved  by  the  Foreign  while  so  residing.  Then  followed  the  examination  of 
Samuel  Boden,  assistant  overseer  of  Wellington,  who  produced  from  the  parish  chest  an  order 
which  he  stated  to  be  that  referred  to  by  Sarah  Davies,  and  described  it  as  an  order  "under  tha 
binds  and  seals  of  Ac.  (naming  the  justices),  "two  of  his  Majesty's  justices,"  Ac,  "for  the 
temovil  of  Thomas  Hindley,"  Ac,  "and  which  bean  date  the  9th  day  of  December,  1818."  Tha 
teaih  ground  of  appeal  was,  snbstantiaUy,  that  no  such  order  as  mentioned  in  either  ezamisft* 
tion,  nor  any  true  copy  thereof,  was  sent  to  the  appellants.  And,  when  the  appeal  was  called 
•&I  the  appellants  insisted  that  on  this  ground,  the  respondents  should  not  be  allowed  to  go  into 
Misasf.   The  lespondeats  answered  lhal<Ultha  taininatimii  had  been  aen^  powBaat  to  stat 
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4  A  5  W.  4,  0.  70,  8.  79 ;  that  th^y  distinctly  showed  that  the  fonner  order  had  been  prodneed 
before  the  now  remoTing  joBtiees,  disclosed  its  nature  and  that  it  was  prodneed  from  the  prop«r 
place  of  eastodj,  and  pointed  oat  where  access  to  it  might  be  had;  and  the  respondents  eon- 
tended  that  it  was  not  incumbent  on  them  to  send  the  order,  or  a  copy,  to  the  appellants.  The 
sessions  quashed  the  order,  subject  as  above  mentioned.  The  question  for  the  opinion  of  this 
Court  was,  whether  it  was  necessary  or  not  that  the  order  or  a  copy  should  haye  been  sent.  If 
*fif>1  ^*  C/Ourt  should  thinlc  that  this  was  necessary,  to  entitle  the  *reBpondent8  to  go  into 
-■    their  case,  the  order  of  sessions  was  to  be  confirmed ;  otherwise  to  be  quashed. 

W.  J.  NeaU,  in  support  of  the  order  of  sessions,  referred  to  Regina  «.  Outwell,  9  A.  A  B.  836^ 
•nd  Regina  v.  Mildenhall,  2  Q.  B.  517;  and  cited  Regina  e.  East  Rainton,  antd,  p.  62,  note  (a), 
as  in  point 

Corbet,  contri,  admitted  that  he  could  not  distinguish  this  case  from  Regina  «.  East  Rainton^ 
which  had  not  been  decided  when  the  present  case  was  set  down  for  argument. 

Lord  Dbxmah,  C.  J.    I  think  Regina  v.  East  Runton  was  decided  on  a  right  principle.  - 

Per  Ouriavu    (Lord  DsiiMAir,  C.  J.,  Williams  and  Wiohtxait,  Js.) 

Order  of  sessions  confirmed. 


The  QUEEN  v.  The  Inhabitante  of  STAINFORTH. 

A  binding  of  a  parish  apprentice  by  a  churchwarden  and  one  of  two  overseers  of  a  township,  la 
good. 

The  recital  in  a  pariah  indenture  of  an  order  for  binding  is  sufficient  primarji  evldenoe  befora 
removing  justices  that  such  order  was  made. 

An  indenture  produoed  before  removing  justices,  had  at  the  foot  an  allowance  by  C.  and  L., 
^'justices  of  the  peace  for  the  West  Riding."  The  order  for  binding,  as  recited  in  the  inden- 
ture, appeared  to  be  "made  by"  C.  and  L.  (the  same  names),  "justices  of  the  peace  in  and  for 
the  said  Riding." 

Held,  that  the  allowance  was  sufficient :  Inasmuch  as  such  allowance  is  merely  an  act  personal 
to  the  magistrates,  and  the  place  where  it  is  signed  need  not  appear  on  the  instrument 

On  appeal  against  an  order  of  justices  for  the  removal  of  William 
Moore,  his  wife  and  their  three  children  from  the  township  of  Stainforth 
to  the  township  of  Eirkby  Malham,  both  in  the  West  Riding  of  York- 
shire, the  sessions  discharged  the  order,  subject  to  the  opinion  of  this 
Court  on  the  following  case. 

The  examinations  on  which  the  order  was  made,  so  far  as  they  are 
now  material,  were  as  follows. 

Examination  of  William  Moore,  the  pauper.  «  When  I  was  about  ten 
years  of  age,  being  a  poor  child  belonging  to  the  township  of  Langcliffe 
^^^-  in  the  said  West  *Riding,  I  was  bound  apprentice  by  the  church- 
-'  wardens  and  overseers  of  Langcliffe  to  John  Maugham,  then  of 
Elirkby  Malham,  tailor,  with  the  consent  of  two  justices  of  the  peace, 
one  of  them  being  of  the  quorum,  of  the  West  Riding  of  the  county  of 
York,  where  the  said  township  of  Langcliffe  and  the  said  township  of 
Kirkby  Malham  are  situate  (the  said  township  of  E.  M.  being  within  a 
reasonable  distance  of  the  said  township  of  L.),  by  indenture  bearing 
date  the  17th  day  of  July,  1822,  from  the  day  of  the  date  of  the  said 
indenture  until  I  shoidd  attain  the  age  of  twenty-one  years.  I  went  into 
the  service  of  the  said  J.  Maugham  under  the  said  indenture  immediately 
after  the  execution  thereof,  and  served  him  under  it  for  about  three 
years ;  and  I  resided,"  &c.  (stating  residence  as  apprentice  with  Maugh* 
ham  in  Eirkby  Malham  under  the  indenture.)   <<  About  the  end  of  three 
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jaars  from  the  time  of  mj  binding,  my  master,  the  said  John  Maugham, 
not  having  any  work,  and  not  being  able  to  provide  me  with  food  and 
dothing,  sent  me  home  to  my  uncle,  the  said  William  Kitchen,  with 
whom  I  remained  for  many  years  afterwards,  working  for  him  on  his 
&rm,  and  never  went  back  to  Maugham,  nor  served  any  further  under 
my  indenture.     Shortly  after  Maugham  sent  me  back  to  my  uncle,  I 
went  with  my  uncle  down  to  the  magistrates'  meeting  at  Gargrave,  in 
the  said  West  Riding,  where  Maugham  also  went.    Maugham  there  pro- 
duced a  copy  or  duplicate  of  my  indentures,  I  cannot  say  which,  which 
he  delivered  to  the  justices  present :  and,  the  circumstances  being  in- 
q^oired  into,  it  was  agreed  my  apprenticeship  should  be  dissolved,  and 
die  copy  or  duplicate  indenture  which  Maugham  produced  was  given  up , 
to  my  uncle."     The  examination  of  Samuel  ^Hall  stated  that  in  ^^^^ 
1822  he  was  clerk  to  John  Nicholas  Goulthurst,  Esq.,  and  the.^ 
Reverend  Anthony  Lister,  justices  of  the  peace  of  his  then  majesty,  &;c., 
then  residing  in  or  near  Gargrave,  in  the  West  Riding,  and  attended  the 
petty  sessions  held  by  them  from  time  to  time,  as  their  clerk ;  he  was 
attesting  witness  to  the  indenture,  and  proved  its  execution,  and  that  the 
said  justices  subscribed  their  allowance  in  his  presence.     The  examina- 
tion of  Richard  Foster  was  as  follows.    <<  I  was  churchwarden  of  Lang* 
cliffe,  and  William  King  of  Langcliffe  was  one  of  the  overseers,  from  the 
spring  of  1822  to  the  spring  of  1823,  and  during  the  month  of  Jidy,  1822. . 
The  indenture  of  apprenticeship  now  produced  was  signed,  sealed,  andl 
delivered  by  us  on  the  day  of  the  date  thereof,  as  such  churchwardeui 
and  overseer."    John  Robinson,  one  of  the  constables  of  Langcliffe,. 
proved  that  he  had  searched  the  township  chest  containing  the  docu- 
ments belonging  to  the  township  officers  of  Langcliffe,  and  there  found* 
the  indenture  of  apprenticeship.     ThQ  indenture  was  as  follows. 

«  This  indenture,  made  on  the  17th  day  of  July,  1822,  witnesseth  that 
Richard  Foster,  churchwarden  of  the  township  of  Langcliffe  in  the  West 
Riding  of  the  county  of  York,  and  William  King,  overseer  of  the  poor 
of  the  said  township,  by  and  with  the  consent  of  his  Majesty's  justices 
of  the  peace  for  the  said  Riding  whose  names  are  hereunto  subscribed, 
and  by  virtue  and  in  pursuance  of  an  order  in  writing  made  by  and  under - 
the  hands  and  seals  of  Anthony  Lister,  clerk,  and  John  Nicholas  Goult- 
hurst, Esquire,  justices  of  the  peace  in  and  for  the  said  Riding,  in  pursu- 
ance of  the  statute,"  &c.,  «and  bearing  date  the  16th  day  of  July 
instant,  have  put  and  placed,  and  by  these  presents  do  put,"  &c.,  ^Wilr 
liam  Moore^  &ged>'*  &c.,  "  a  poor  child  of  the  said  *town8hip  of  p^q 
Langcliffe,  apprentice  to  John  Maugham  of  Kirby  Malham,  until  ^ 
the  age  of  twenty-one"  (with  the  usual  covenants).  « In  witness,"  ko, 
«R.  FoBTBE  (L.  S.),  W.  King  (L.  S.),  J.  Mausham  (L.  S.)." 

«  Sealed  in  the  presence  of  S.  Hall." 
<<  We  whose  names  are  hereunto  written,  justices  of  the  peace  for  tibe 
Riding  aforesaid  (whereof  one  is  of  the  quorum),  do  consent  to  the  put- 
TOL.  XI. — 7  E 
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ting  forth  William  Moore  an  apprentice  according  to  the  intent  and 
meaning  of  this  indenture,  and  do  sign  this  our  allowance  of  such  inden- 
ture of  apprenticeship  before  the  same  hath  been  executed  by  any  of 
the  other  parties  thereto,  in  pursuance  of  the  statute  in  such  case  made 
and  provided.     Dated  this  16th  day  of  July,  A.  D.  1822. 

"  J.  N.  COULTHURST,  AnTH.  LiSTER." 

On  the  trial  of  the  appeal,  the  appellants  objected :  1.  That  the  ex- 
aminations were  bad,  inasmuch  as  it  did  not  therein  appear  that  the 
binding  of  the  said  pauper  apprentice  was  by  proper  officers  of  the  said 
township  of  Langcliffe,  or  that  such  binding  was  by  a  proper  and  suffi- 
cient number  of  such  proper  officers.  The  sessions  oyerruled  the  objec- 
tion, subject  to  the  opinion  of  this  Court :  2.  That  the  examinations 
were  bad,  inasmuch  as  they  did  not  show  that,  previously  to  the  making 
of  the  said  indenture,  any  order  of  justices  had  been  made  that  the  over- 
seer or  overseers  of  the  place  to  which  the  said  Wilb'am  Moore  belonged 
should  be  at  liberty  to  bind  him  apprentice,  or,  if  any  evidence  of  such 
order  was  set  forth  in  the  said  examinations,  it  was  secondary  evidence, 
improperly  admitted  by  the  justices  who  made  the  order  appealed  against, 
no  evidence  having  been  given  before  them  to  account  for  the  nonpro- 
^^^^  duction  before  them  of  the  said  ^original  or  of  binding.  The  ses- 
•^  sions  overruled  this  last  mentioned  objection,  subject  to  the  opinion 
of  this  Court.  3.  That  the  allowance  of  the  said  indenture  was  bad  on 
the  face  of  it,  inasmuch  as  it  did  not  show  that  it  was  made  within  the 
jurisdiction  of  the  justices  who  made  the  same.  The  sessions  held  this 
last  mentioned  objection  to  be  fatal,  subject  to  the  opinion  of  this  Court. 
If  this  Court  should  be  of  opinion  that  any  one  of  these  three  objections 
was  valid,  the  order  of  sessions  was  to  be  confirmed ;  otherwise  to  be 
quashed,  and  the  order  of  removal  confirmed. 

The  case  was  argued  in  Trinity  term  and  vacation,  1847,  (a)  by 
JIall  and  «7.  T.  Ingham  for  the  appellants.  First.  The  binding  of 
the  paupers  was  by  one  churchwarden  and  one  overseer  of  the  township 
of  Langcliffe.  But  a  churchwarden  is  not  by  virtue  of  his  office  over- 
seer of  the  poor  in  a  township ;  Regina  v.  The  Justices  of  the  North 
Biding,  6  A.  &  E.  863,  where  the  Court  came  to  the  conclusion  which 
had  been  nearly  arrived  at  in  Rex  v.  Nantwich,  16  East,  228.  The  fact 
of  the  binding  by  Foster  may,  therefore,  be  considered  as  struck  out  of 
the  indenture ;  and  the  binding  will  then  appear  to  have  been  by  one 
overseer  only,  contrary  to  the  provisions  of  stat.  13  &  14  C.  2,-c.  12,  8« 
21,  which  commits  to  two  or  more  overseers  the  execution  of  all  powers 
for  the  necessary  relief  of  the  poor  mentioned  in  stat.  43  Eliz.  c.  2  ;  of 
which  powers  that  of  binding  apprentices  is  one.  The  general  object  of 
the  enactment  is  specified  by  sect.  2  of  the  act  of  Elizabeth,  which  pro- 
^^^^  vides  that  the  churchwardens  and  ^overseers  shall  meet  «to  con* 
-*  sider  of  some  good  course  to  be  taken"  in  the  premises.    And  by 

(•)  June  5th  and  ISth,  184T.    Btfore  Lord  Dunuv,  C.  J.,  Parbsoit,  CoumpaE,  and  Ebsm,  Ja. 
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seet.  5,  tibe  power  of  binding  is  vested  in  tha  churchwardens  and  over^ 
seers,  <<  or  the  greater  part  of  them."  The  only  manner  therefore  in 
which  this  binding  conld  be  supported  would  be  by  intendment,  Rex  v. 
Hinckley,  12  East,  361,  as,  that  all  the  overseers  were  dead  but  one ; 
Bex  r.  Catesby,  2  B.  &;  G.  814 :  but,  in  the  present  case,  Foster,  in  his 
examination,  states  that  William  King  was  «  one  of  the  overseers"  at 
the  date  of  the  binding.  Secondly.  No  order  of  justices  for  the  bind- 
ing appears  by  the  examinations  to  have  been  produced  before  the  remov- 
ing justices,  or  to  have  been  in  fact  made ;  the  case,  therefore,  is  like 
fiegina  v.  Chiswick,  10  Q.  B.  241,  note  (a).  [GoLERiBas,  J.  The  in- 
denture recites  such  an  order.]  The  appellants  are  no  parties  to  the 
indenture.  They  have  been  served  only  with  notice  of  the  binding  into 
their  parish.  The  recital  is  no  proof,  to  the  justices  called  upon  to  re- 
move, of  an  order  for  binding.  On  this  principle  it  was  decided,  in 
Regina  v.  East  Stonehouse,  10  Q.  B.  280,  that  the  fact  of  the  allowance 
being  made  <<  is  quite  without  weight  in  helping  to  the  inference"  that 
the  order  was  made ;  and  that  to  infer  so  <<  would  be  carrying  the  pre- 
sumption that  all  things  have  been  done  as  required  much  farther  than 
either  reason  or  authority  warrant."  The  proof  of  the  order  for  bind- 
ing is  the  foundation  of  the  proof  of  the  indenture :  and  to  assiune  it 
from  the  validity  of  subsequent  acts  would  be  directly  contrary  to  the 
maxim,  that  no  presumption  can  be  made  in  favour  of  an  act  until  juris- 
diction is  shown.  Thirdly.  It  does  not  appear  that  the  allowance  was 
made  by  justices  within  their  jurisdiction :  which  objection  was  ^^^^ 
held  fatal  in  the  case  of  a  complaint ;  Regina  i;.  Stockton,  7  Q.  B.  '- 
520:  and  the  reason  applies  quite  as  strongly  to  the  case  of  an  allow- 
ance, which  is  a  judicial  act ;  Bex  v.  Hamstall  Bidware,  3  T.  R.  880 ; 
and,  therefore,  necessarily  to  be  performed  within  the  jurisdiction.  In 
the  exercise  of  a  statutory  power,  binding  other  persons,  the  authority 
of  the  magistrates  must  appear  on  the  face  of  the  instrument ;  Rex  v. 
Austrey,  6  M.  &  S.  319,  825. 

Pashley  and  Pickering^  contrft.  The  first  point  was  in  fact  decided 
in  Rex  v,  Hinckley,  12  East,  861 :  for  it  was  there  held  that  a  binding 
by  one  churchwarden  and  one  overseer  of  a  township  was  good,  intend- 
ment being  made  that  there  was  only  one  other  overseer  and  no  other 
ehorchwarden.  In  Regina  i;.  The  Justices  of  the  North  Riding,  6  A.  & 
£.  863,  the  question  only  was  whether,  in  places  where  by  statute  the 
direction  of  the  poor  is  given  to  <<  overseers,"  a  notice  in  bastardy,  undar 
Stat  4  &  5  W.  4,  c.  76,  s.  78,  must  necessarily  be  signed  by  the  church- 
wardens also ;  and  on  the  words  of  the  statute  this  was  held  unnecessary, 
nie  principle  relied  upon  in  support  of  this  binding  is  recognised  in  Rex 
V.  Earl  Shilton,  1  B.  &;  Aid.  275,  Rex  v.  Catesby,  2  B.  &;  C.  814,  and 
Bex  9.  jSt  Margaret's  Ii^c0Ster,  2B.k  Aid.  200 :  ayid  stat.  54  G.  8,  c. 
107  (ss.  1,  2),  clearly  shows  that  a  churchwarden  is  for  this  pmrpose  u 
officer  of  the  poor  in  a  township.     Secondly,  as  to  the  absence  of  proof 
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of  the  order  for  binding :  in  Begina.t^.  East  Stonehouse,  10  Q.  B.  230, 
the  indenture  itself  was  not  produced,  but  the  register  only ;  and  there 
^,.Q-i  was  no  ground  for  the  presumption  that  the  same  justices  who 

-^  made  the  order  had  allowed  the  indenture.  Here  the  order  may 
be  inferred  from  the  reference  to  it  in  the  indenture,  even  if  it  be  neces* 
sary  to  seek  for  argument  beyond  the  ordinary  rule  of  presumption  in 
favour  of  the  right  discharge  of  a  public  duty,  laid  down  in  Rex  v.  Whis- 
ton,  4  A.  &  E.  667,  and  Rex  v.  Whitney,  6  A.  &  E.  191.  Thirdly.  The 
order  for  binding  appears  to  have  been  made  by  justices  in,  as  well  as 
for,  the  West  Riding :  and  the  same  names  appear  as  those  of  the  jus- 
tices who  allowed ;  therefore  it  may  be  fairly  inferred  that  they  were 
the  same,  and  acting  in  the  same  place ;  Regina  v.  Ashburton,  8  Q.  B. 
871.  The  ground  of  the  decision  in  Regina  v.  Stockton,  7  Q.  B.  520, 
was,  that  the  complaint  is  the  foundation  of  the  proceedings  ;  and,  for 
the  same  reason,  it  may  be  requisite  that  the  order  for  binding  should 
appear  to  be  made  within  the  jurisdiction :  but  it  does  not  follow  that 
the  same  strictness  is  necessary  with  regard  to  the  subsequent  steps : 
and  the  allowance  may  be  looked  at,  not  as  an  instrument  by  itself,  but 
in  connexion  with  the  rest  of  the  instrument :  Rex  v.  Oountesthorpe,  2 
B.  &  Ad.  487,  Rex  v.  St.  Mary's  Leicester,  1  B.  &  Aid.  327,  Rex  v. 
Farringdon,  2  T.  R.  466,  support  this  view  of  the  case,  as  well  as  Regina 
V.  Silkstone,  2  Q.  B.  520,  Taylor  v.  Clemson,  2  Q.  B.  978,(a)  Rex  v.  Ve- 
relst,  3  Gampb.  432, 433.  But,  if  it  were  held  that  there  is  on  the  face 
of  these  examinations  no  sufficient  evidence  of  an  allowance  within  the 
county,  it  would  be  a  sufficient  answer,  that  it  need  not  take  place  within 
^,- .  ^  the  county.     An  allowance  is  purely  a  *minifiterial  act.    The  jus- 

-■  tices  who  make  it  exercise  no  compidsory  authority.  They  merely 
tiUow  a  proceeding  of  the  parish  officers.  In  Rex  v,  Hamstall  Ridware, 
8  T.  R.  380,  the  act  was  clearly  judicial,  that,  namely,  of  assenting  to 
a  parish  indenture  under  43  Eliz.  c.  2.  It  answered  to  the  <<  order  for 
binding"  under  stat.  56  G.  3,  c.  139,  which  is  also  beyond  doubt  a  judi- 
cial act.  Now  it  is  clear  that  a  ministerial  act  may  be  performed  by 
justices  out  of  the  county  for  which  they  are  in  the  commission :  Com. 
Dig.  Ju9tice%  of  Peace  (B  1),  as  to  examinations,  referring  to  Holier  v* 
Hundred  de  Benhurst,  Cro.  Car.  211,  213, 4  Bac.  Ab.  619  (7th  ed.),  tit, 
Justices  of  Peace  (E),  5.  [Colebibgb,  J.  In  the  case  cited,  the  deci- 
sion went  on  the  express  ground  that  no  <<act  of  jurisdiction"  was  per- 
formed at  all.]  It  must  be  added,  that,  in  the  present  case,  it  does 
appear,  by  the  parol  evidence  of  the  examination,  that  the  allowance  in 
fact  took  place  within  the  county.  Our,  adv.  uU, 

Lord  Dbnman,  C.  J.,  in  the  vacation  after  this  term  (December  11th), 
delivered  the  judgment  of  the  Court. 

In  this  oase  the  first  objection  of  the  appellants  was  that  the  binding 
\yj  an  officer  stated  to  be  churchwarden  of  a  township,  and  one  of  two 

(a)  Judgment  aflirmed  in  Dom.  Proo.;  Taylor  v.  OlemBon,  11  CL  A  Fin.  610. 
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OTerseers,  was  not  by  a  majority  of  the  overseers,  as  the  churchwarden 
of  a  township  is  not  for  all  purposes  an  overseer  of  it.  But  a  sufficient 
answer  to  this  objection  is  to  be  found  in  stat.  54  G.  8,  c.  107,  s.  2,  which 
makes  indentures  bj  the  major  part  of  the  overseers  and  persons  acting 
as  churchwardens  of  a  township  as  valid  as  '^'indentures  by  the  p^,.. 
major  part  of  the  overseers  and  churchwardens  of  a  parish.  Upon  ^ 
this  point,  we  think  the  sessions  were  right. 

The  second  objection  of  the  appellants  was,  that  the  examinations  were 
bad  in  not  Bhf>wing  the  original  order  for  binding,  or  search  for  it,  so  as 
to  make  secondary  evidence  of  it  admissible.  But  we  concur  with  the 
sessions  in  deciding  against  the  objection.  The  recital  of  the  order  in 
the  indenture  certified  by  the  allowance  of  the  justices  is  in  our  judgment 
admissible  as  primary  evidence  of  the  order.  It  is  made  in  discharge 
of  a  duty  imposed  by  stat.  56  G.  8,  c.  139,  s.  1,  and  imposed  probably 
for  the  purpose  of  making  evidence  of  the  order. 

The  third  objection  was,  that  the  allowance  by  the  justices  was  void, 
because  it  is  not  stated  to  be  by  justices  in  the  West  Riding,  but  only  by 
justices  for  it.     A  rule  has  been  often  recognised  in  respect  of  proceed- 
mgs  by  magistrates,  requiring  all  the  facts  to  be  stated  which  are  neces- 
sary to  show  that  a  tribunal  has  been  lawfully  constituted  and  has 
jurisdiction.    There  is  good  reason  for  the  rule  where  a  special  authority 
IS  exercised  which  is  out  of  the  ordinary  course  of  common  law,  and  is 
confined  to  a  limited  locality,  as  in  case  either  of  warrants  for  arrest, 
commitment  or  distress,  or  of  convictions,  or  orders  by  local  magistrates, 
where  the  duty  of  promptly  enforcing  the  instrument  is  cast  on  officers 
of  the  law,  and  the  duty  of  unhesitating  submission  on  those  who  are  to 
obey.     It  is  requisite  that  the  instrument  so  to  be  enforced  and  obeyed 
should  show  on  inspection  all  the  essentials  from  which  such  duties  arise. 
But  a  certificate  that  an  indenture  is  in  pursuance  of  an  order  for  bind- 
ing has  none  of  ^these  incidents.    Effect  is  given  to  it  without  resort  r^rr^ 
to  the  powers  and  duties  above  described :  and  the  reason  for  an«^ 
exact  statement  of  all  particulars  in  the  instrument  itself  ceases.     In 
respect  of  such  an  instrument  the  ordinary  maxim  for  construing  in 
favour  of  validity  may  well  be  applied ;  the  ordinary  power  of  proving 
by  extrinsic  evidence  essential  facts  not  expressed  in  the  writing  may  be 
exercised ;  and,  as  the  act  of  approval  is  personal  to  the  magistrates  who 
made  the  order  for  binding,  the  place  where  the  approval  is  signed 
appears  to  me  immaterial. 

In  Bex  V.  Austrey,  6  M.  &;  S.  319,  821,  the  language  of  the  Court, 
wemding  an  objection  to  the  al  owance  by  two  justices  of  a  pauper's 
certificate  because  the  parish  lay  in  two  counties  and  they  were  justices 
fcr  one  only,  supports  the  view  here  taken.  "  The  allowance  of  a  certi- 
Icate  by  the  justices  was  not,  like  the  removal  of  a  pauper,  strictly  an 
tot  of  jurisdiction,  although  the  justices  had  a  discretionary  power  to 
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refuse  or  allow  a  certificate ;  jet  the  allowance  was  merely  a  voacher 
that  credence  was  due  to  the  acknowledgment  of  the"  parish  officers. 
<<  For  this  purpose  the  justices  of  either  county  might  he  supposed  to 
have  a  competent  knowledge  of  the  parties."  Where  it  appeared  that 
the  examination  of  a  party  robbed  in  Berkshire  had  been  taken  by  a 
magistrate  of  Berks  in  the  Temple,  it  was  held  yalid  by  Judges  of  all 
the  Courts,  on  the  ground  that  the  statute  did  not  direct  an  act  of  juris- 
diction, but  gave  a  direction  as  to  the  person  who  should  take  an  exami* 
nation :  and  it  was  said  there  was  a  difference  where  a  justice  doth  an 
i^wfj-y  O'Ct  to  compel  another  to  perform,  as  to  ^imprison ;  such  acts  cannot 
-*  be  done  in  any  place  but  where  the  jurisdiction  extends ;  but 
informations,  and  some  recognisances,  may  be  taken  out  of  the  county ; 
Holier  v.  Hundred  de  Benhurst,  Cro.  Gar.  211.  The  examination,  under 
the  Mutiny  Act,  of  a  soldier  for  his  settlement,  is  another  instrument 
of  the  same  class.  It  is  essential  to  its  validity  that  the  soldier  should 
be  quartered  within  the  jurisdiction  of  the  magistrates  taking  it.  But 
the  Judges,  who  rejected  an  examination  for  a  defect  on  this  point,  both 
expressed  themselves  to  the  effect  that  that  essential  fact  might  be  added 
by  evidence  aliunde ;  and  it  follows  that,  in  their  opinion,  it  was  not 
necessary  to  expressly  state  it  in  the  instrument ;  Rex  v.  All  Saints 
'Southampton,  7  B.  &  C.  785.  Where  the  jurat  of  a  return  under  the 
Bankers'  Act,  7  G.  4,  c.  46,  s.  5,  which  should  be  verified  on  oath  before 
a  justice  of  the  peace,  purported  to  be  made  before  A.  B.,  without 
stating  him  to  be  a  justice  of  the  peace,  but  extrinsic  evidence  of  this 
fact  was  given,  the  Court  held  the  return  valid ;  Bosanquet  r.  Woodford, 
5  Q.  B.  810. 

Many  inquisitions  before  sheriffs  and  others,  under  railway  and  other  . 
acts,  have  been  attempted  to  be  impeached  upon  the  rule  above  referred 
to,  and  have  been  decided  to  be  valid,  although  essential  facts  were  not 
expressly  stated.  The  Courts  have  not  gone  upon  the  distinction  between 
inquisitions  which  are  in  effect  certificates  of  value,  and  judicial  orders ; 
but  these  cases  may  well  be  referred  to  as  showing  the  necessity  for  dis- 
tinguishing between  instruments  which  differ  so  i!QUch  in  their  nature ; 
^^j.-.  Doe  dem.  Payne  v.  The  Bristol  and  *Exeter  Railway  Company, 
-*  6  M.  A;  W.  820 ;  Regina  v.  The  Trustees  of  Swansea  Harbour,  8 
A.  &  E.  439 ;  Regina  v.  The  Committee  Men  for  the  South  Holland 
Drainage,  8  A.  4;  E.  429 ;  Taylor  v.  Clemson,  11  CI.  &  Fin.  610,  686. 

Upon  the  whole,  we  come  to  the  conclusion  that  the  allowance,  which 
was  valid  in  fact,  is  not  void  on  account  of  the  form  in  which  it  is 
expressed,  and  that  the  sessions  are  wrong  in  this  respect.  Their  order 
therefore  is  quashed,  and  the  original  order  confirmed. 

Order  of  Sessions  qua8hed.(a) 

(a)  The  aboTO  owe  is  rnortod  by  H.  Merirale,  Esq. 
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On  ftpp«al  a^nst »  remoyal  grounded  on  a  setUement  bj  binding  a«  apprentice  from  paruh  8. 
in  the  West  Riding  of  Yorkahire  to  pariah  T.  in  Lancaahire,  the  evidenoe  was  the  order  of  jna- 
tieea  for  potting  oat  the  apprentice  to  »  maater  resident  in  T. ;  an  indenture,  exeonted  by  the 
Baiter,  and  allowed  bj  two  jniticea  of  the  West  Riding;  and  a  service  by  the  pauper  under 
the  mnster  in  T.  The  sessions  haTing  quashed  the  order,  subject  to  a  case  which  raised  the 
question  whether  there  was  evidence  sufficient  to  raise  the  presnmpUon  that  the  indenture  had 
been  executed  by  the  officers  of  8.  and  allowed  by  justices  of  Lancashire :  This  Court  held  thai 
there  was  no  evidence  which  made  it  necessary  to  adopt  that  presumption  rather  than  the  op- 
podte :  and  therefore  they  eonllnned  the  order. 

Lr  Regina  v.  The  Inhabitants  of  Macclesfield,  decided  in  Hilary  Term,  1848,  where  the  appeal 
was  against  an  order  for  the  removal  of  Ann  Holding,  the  widow  of  William  Holding,  and  her 
ihildren,  from  the  township  of  Macclesfield,  in  Cheshire,  to  the  parish,  township  or  place  of  Tod^ 
merdea  and  Walsden,  in  Lancashire,  the  sessions  quashed  the  order,  sul^ect  to  the  opinion  of 
this  Court  on  a  case,  which  waa  stated  in  the  following  words. 

The  respondents  relied  upon  a  settlement  gained  by  the  said  William  Holding  in  the  appellant 
township  by  apprenticeship  as  a  parish  apprentice,  bound  by  the  parish  officers  of  Stansfield,  In 
the  West  Riding  of  the  county  of  York,  with  John  Crabtree,  who  resided  in  the  appellant  town- 
Mhvp  in  the  said  county  of  Lancaster.  On  behalf  of  the  respondents  it  was  proved  that  J.  Crab* 
kee,  before  and  on  the  12th  day  of  September,  1822,  being  the  date  of  the  indenture  hereinafter 
mentioned,  was  residing  in  the  appellant  township;  that  he  oontiniied  to  reside  in  the  appeUant 
township  for  about  three  years  after  the  said  twelfth  day  of  September,  1822 ;  and  that  he  and  hia 
Cynily  then  went  to  America,  and  had  not  since  been  heard  of.  The  said  Ann  Holding  also 
proved  that  her  husband,  W.  Holding,  die4  in  October,  1845,  and  that  she  had  never  seen  any 
indenture  of  apprenticeship  of  his.  No  indenture  executed  by  parish  officers,  and  allowed  by 
justices,  pursuant  to  the  statute  60  Geo.  3,  c  139,  was  proved ;  but,  to  raise  a  presumption  of  such 
indenture  having  been  executed  and  allowed,  an  order  of  justices  made  for  putting  out  the  said 
W.  Holding  with  the  said  J.  Crabtree,  and  an  indenture  of  apprenticeship  *dated  the  12th  r±ffrk 
day  of  September,  1822,  executed  by  the  master,  J.  Crabtree,  and  allowed  by  two  justices  L  '^ 
of  the  West  Riding  of  the  county  of  York,  were  put  in  evidence.  It  was  also  proved  that  the 
said  order  and  indenture  of  apprenticeship  were  found  in  the  town  chest  of  Stansfield  aforesaid, 
and  that  for  several  years  after  the  execution  of  the  said  indenture  the  said  W.  Holding  resided 
with  and  served  the  said  J.  Crabtree  as  an  apprentice  in  the  appellant  township.  The  Court  of 
Quarter  Sessions  were  of  opinion  that  there  was  not  sufficient  evidence  of  the  indenture  of 
apprenticeship  having  been  duly  allowed  by  two  magistrates  duly  authorized  to  make  such 
anowaaee,  and  quashed  the  order  of  removal.  If  the  Court  should  be  of  opinion  that  the  evi- 
dence above  stated  was  properly  admitted,  and  sufficient  to  raise  the  presumption  that  an  inden- 
tore  of  apprenticeship  had  been  executed  by  the  parish  officers  of  Stansfield,  and  duly  allowed, 
then  the  order  of  Quarter  Sessions  was  to  be  quashed,  and  the  order  of  removal  confirmed : 
jdierwise  the  order  of  sessions  to  be  confirmed. 

The  case  was  argued  on  January  16th,  1848,  before  Lord  Dehm Air,  C.  J.,  PArrssoir,  CoLERn>43E, 
and  WiGHTMAir,  Js.,  by  Hall  and  Towmend  in  support  of  the  order  of  sessions,  and  PatKley, 
eontrk  In  support  of  the  order  it  was  contended  that  nothing  appeared  on  the  case  which  made 
it  neceasary  for  the  sessions  to  presume  the  execution  of  an  indenture  by  the  officers  of  Stansfield, 
and  aDowance  of  it  by  two  justices  of  Lancashire.  Among  the  authorities  referred  to  were  Re- 
gina V.  East  Stonehouse,  10  Q.  B.  230,  Regina  v.  Chiswick,  10  Q.  B.  241,  note  (a),  Regina  o.  Stain- 
fcith  (snpHk),  Rex  e.  Hamstall  Ridware,  8  T.  R.  380,  Regina  e.  Ashburton,  8  Q.  B.  871,  Rex  e. 
Hinckley,  1  B.  A  Aid.  273,  Rex  «.  Shipton,  8  B.  A  C.  772.  In  opposition  to  the  order  were  men- 
tioned, among  other  cases.  Rex  «.  Whiston,  4  A.  A  E.  607,  Rex  v.  St  Marylebone,  4  Dowl.  A  R. 
475,  Bex  r.  Long  Buckby,  7  East,  45,  Rex  v.  Hinckley,  12  East,  861,  Mittelholzer  v,  Fullarton,  6 
Q.  B.  989,  Tinkler  v,  Rowland,  4  A.  ft  E.  868,  869,  dictum  of  PAmsov,  J.,  aa  to  Powell  «.  Son- 
nei^  S  Bing.  381 ;  and  the  penal  clause,  sect  6  of  stat  56  G.  3,  c  189. 

Th»  Court  said  they  must  understand  the  question  submitted  by  the  case  to  be  whetiier  or  not 
the  lesBions  were  bound  to  presume  an  execution  by  officers  of  Stansfield,  and  allowance  by 
justices  of  Lancashire :  and  that  the  Court  could  not  say  they  were  bound  to  adopt  that  rather 
than  the  opposite  conclusion.  Lord  DniiifAif,  C.  J.,  and  Coleridgb,  J.,  observed  that  the 
■trcngest  aigument  in  favour  of  the  presumption  arose  from  the  penal  clause,  but  that  no  regard 
had  been  paid  to  that  clause,  as  raising  wvh  a  presumption,  in  Regina  v.  East  Stonehouse,  10  Q. 
8^230. 
(U  is  not  thoQ^t  necessary  to  notice  the  case  more  fully.) 

Order  of  sessions  confirmed. 

See  the  next  case. 
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♦80]         The  following  case  may  conveniently  be  added  here. 
The  QUEEN  v.  The  Inhabitants  of  TOTNESS.    Jan.  20, 1849. 

All  Judieial  acts  by  penons  whose  anthority  is  limited  as  to  locality  miut»  on  the  face  of  thei&i 
purport  to  be  done  within  the  locality. 

The  act  of  justices  in  determining  on  the  propriety  of  making  an  order  to  bind  a  pariri'n  appren- 
tice,  under  stat.  56  G.  3,  o.  139,  is  judicial ;  but,  on  execution  of  the  indenture,  their  allowsnce 
under  sect.  1,  in  pursuance  of  the  order  previously  made^  is  not  a  judicii^  act,  and  consequently 
need  not  purport  to  be  executed  within  the  jurisdiction  of  the  justices  signing  it. 

Where  the  justices  act,  under  sect.  2,  for  the  place  in  which  the  child  is  to  serre,  they  determine 
on  the  propriety  at  tiie  time  of  allowance ;  and  consequently  an  allowance  under  sect  S  is  a 
Judicial  act,  and  must^  on  the  face  of  if^  purport  to  be  executed  within  the  jurisdiction  o5  the 
justices  signing. 

On  appeal  against  an  order  of  two  justices  for  the  removal  of  Mary 
Blight,  and  her  child,  from  the  parish  of  Holme,  in  the  county  of  Devon, 
to  the  parish  of  Totness  in  the  same  county,  the  sessions  confirmed  the 
order,  subject  to  the  opinion  of  this  court  upon  a  special  case. 

By  the  case  it  appeared  that  an  original  settlement  in  the  appellant 
parish  was  admitted :  and  the  appellants  relied  on  a  subsequent  settle- 
ment alleged  to  have  been  gained  in  the  parish  of  Hulton  Abbot,  in 
Devonshire,  by  service  under  an  apprenticeship.  The  indenture  was 
proved :  it  bore  date  28th  October,  1833 ;  and  by  it  the  ofScers  of  the 
poor  of  Totness  bound  the  pauper,  then  a  poor  child  of  Totness,  to  serve 
as  apprentice  in  the  parish  of  Hulton  Abbot. 

The  parish  of  Totness  is  situated  within  the  jurisdiction  of  the  magis- 
trates of  the  borough  of  Totness,  in  the  county  of  Devon.  The  parish 
of  Hulton  Abbot  is  situated  in  the  same  county,  but  out  of  the  jurisdic- 
tion of  the  borough  justices. 

The  indenture  of  apprenticeship  purported  to  be  made  in  pursuance 
of  the  order  of  two  justices  of  the  borough  of  Totness,  and  to  be  allowed 
by  them.  It  also  bore  the  following  endorsement,  signed  by  two  jus- 
tices for  the  county  of  Devon. 

^rt^-l  *"  Devon  to  wit.  We,  two  of  His  Majesty's  justices  of  the 
■*  peace  for  the  county  of  Devon,  do  hereby  give  our  consent  and 
allowance  to  the  execution  of  this  indenture,  and  binding  accordingly. 
As  witness  our  hands  this  2d  day  of  November,  1833.'*  (Names  of  the 
justices.) 

Amongst  other  objections  taken  by  the  respondents  was  the  following 

That  the  jurisdiction  of  the  county  justices  who  allowed  this  indenr 
ture  did  not  sufficiently  appear  on  the  face  of  t^e  allowance,  the  allow 
ance  not  purporting  to  have  been  made  within  the  county  of  Devon. 

It  was  on  this  objection  only  that  the  Court  expressed  an  opinion 
The  rest  of  the  case  is  therefore  omitted. 

J.  Ghreenwood  and  Rowe  in  support  of  the  order  of  sessions.  Stat. 
8  &  4  W.  4,  c.  63,  came  into  operation  on  the  28th  August,  1833.  This 
indenture  was  made  and  allowed  shortly  after  that  date ;  and,  though 
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the  parties  probably  did  not  know  of  it,  they  ought  to  have  complied 
with  the  provisions  of  that  statute ;  and  the  order  should  have  been  by 
one  justice  for  the  borough,  and  another  for  the  county.  (The  argument 
on  this  point  is  omitted,  as  the  Court  expressed  no  opinion  upon  it.) 
Btt  supposing,  that,  as  contended  by  the  other  side,  the  operation  of 
Stat  3  &;  4  W.  4,  c.  63,  s.  3,  is  con&ied  to  the  binding  of  apprentices 
to  masters  resident  within  the  borough,  and  that  the  case  of  an  appren- 
tice bound  by  the  overseers  of  the  poor  in  a  borough  to  a  master  resident 
in  the  same  county,  though  out  of  the  borough  jurisdiction,  is  to  be 
governed  by  stat.  56  Geo.  3,  c.  139,  only  (as  it  would  be  if  the  residence 
♦of  the  master  were  in  a  different  county),  still  no  settlement  was  p^jx^ 
acquired  under  this  apprenticeship.  Stat.  56  Geo.  3,  c.  139,  s.  '- 
5,  expressly  enacts  that  no  settlement  shall  be  gained  by  any  child  who 
shall  be  bound  by  the  officers  of  any  parish,  unless  <<  such  allowance 
shall  be  signed  as  thereinbefore  directed."  And  sect.  2  enacts  that,  in 
an  cases  where  the  residence  of  the  person  to  whom  any  child  shall  be 
bound  shall  be  in  a  different  jurisdiction  from  that  of  the  justices  who 
made  the  order,  the  indenture  <<  shall  be  allowed  as  well  by  two  justices 
of  the  peace  for  the  county  or  district  within  which  the  place  by  the 
officers  of  which  such  child  shall  be  bound  shall  be  situated,  as  by  two 
justices  of  the  peace  for  the  county  or  district  within  which  the  place 
shall  be  situated  wherein  such  child  shall  be  intended  to  serve :  provided 
always,  that  no  indenture  shall  be  allowed  by  any  justice  of  the  peace 
for  the  county  into  which  such  child  shall  be  bound,  who  shall  be  engaged 
in  the  same  business,  employment,  or  manufacture  in  which  the  person 
to  whom  such  child  shall  be  bound  is  engaged ;  and  notice  shall  be 
given  to  the  overseers  of  the  poor  of  the  parish  or  place  in  which  such 
child  shall  be  intended  to  serve  an  apprenticeship,  before  any  justice  of 
the  peace  for  the  county  or  district  within  which  such  parish  or  place  shall 
be,  shall  allow  such  indenture ;  and  such  notice  shall  be  proved  before  such 
justice  shall  sign  such  indenture,  unless  one  of  such  overseers  shall  attend 
such  justice,  and  admit  such  notice."  In  order,  therefore,  to  enable  the 
paaper  to  gain  a  settlement  under  this  apprenticeship,  it  was  necessary 
that  two  justices  of  the  county  of  Devon  shoidd  have  allowed  the  inden- 
ture, and  signed  their  allowance  of  it ;  and,  that  being  a  judicial  act  on 
♦their  parts,  the  allowance  should  have  taken  place  within  their  ^^^q 
jurisdiction  in  fact,  and  it  shoidd  also  purport  on  the  face  of  it  to  ^ 
have  been  within  the  jurisdiction  of  these  justices :  here  the  allowance 
of  the  two  justices  for  Devon  might,  for  all  that  appears  on  the  face  of 
it,  have  tak^n  place. out  of  the  county.  [Wiqhtman,  J.  Would  not 
that  argument  as  much  apply  to  an  allowance  by  two  justices  under 
sect.  1  ?]  Regina  v.  Stainforth,  ante,  p.  66,  is  a  decision  to  the  con* 
trary.  But  the  reasons  there  given,  and  the  principles  laid  down  in  the 
judgment,  show  that  the  allowance  under  sect.  2  is  a  judicial  act,  though 
that  under  sect.  1  is  only  nunisterial.    By  the  first  section  of  stat.  56  G. 

TOL.  XI.- 
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8,  c.  139,  it  is  provided,  in  terms  quite  general,  that,  before  any  child 
shall  be  boand  apprentice  by  the  officers  of  the  poor  of  any  parish,  the 
child  shall  be  carried  bei/ie  two  justices  of  the  district  within  which  that 
parish  is  situated,  which  justices  shall  then  inquire  into  the  propriety 
of  binding  such  child  apprentice,  and  particularly  make  inquiries  into 
many  circumstances  enumerated  in  the  section ;  and,  if  such  justices 
upon  such  examination  and  inquiry  think  it  proper,  they  shall  make  an 
order ;  which  order,  and  the  names  of  the  justices  making  it,  shall  b« 
referred  to  in  the  indenture  of  apprenticeship ;  and  then  the  section  pro- 
ceeds :  <<  and  after  such  order  shall  have  been  made,  such  justices  shall 
sign  their  allowance  of  such  indenture  of  apprenticeship,  before  the  same 
shall  be  executed  by  any  of  the  other  parties  thereto."  In  Regina  r. 
Ashburton,  8  Q.  B.  871,  it  was  decided  that  <<  such  justices'*  in  this 
enactment  meant  <<  the  same ;"  and  then,  taking  that  construction  of 
^pj^  *the  act  (which  no  doubt  is  the  right  one),  this  Court,  in  Regina 

^  V.  Stainforth,  decided  that  the  allowance  of  the  indenture  by  the 
same  two  justices,  who  had  before  judicially  decided  that  the  binding 
was  proper,  and  made  their  order  accordingly,  was  no  more  than  a 
certificate  that  the  order  was  really  made  by  them  as  recited  in  the 
indenture.  When  once  that  construction  was  put  upon  the  act,  the 
rest  followed  of  course :  the  allowance  by  the  justices  who  made  the 
order  is  not  a  judicial  act,  and  may  be  performed  either  in  or  out  of 
the  jurisdiction  of  the  justices :  and  of  course,  as  it  need  not  in  fact 
be  within  the  jurisdiction,  it  need  not  purport  to  be  within  the  jurisdic- 
tion. In  Regina  v.  Stainforth,  the  ground  stated  in  the  judgment  of 
the  court  is  that,  «  as  the  act  of  approval  is  personal  to  the  magistrates 
who  made  the  order  for  binding,  the  place  where  the  approval  is  signed 
appears  to  be  immaterial.'*  That  reason  does  not  apply  to  the  approval 
by  the  justices  of  the  other  jurisdiction,  who  allow  und(»r  sect.  2 :  they 
are  not  the  same  justices  who  made  the  order:  they  act  for  the  first  time 
when  they  allow  the  indenture ;  and  they  are  required  to  allow,  not  for 
the  purpose  of  certifying  that  the  order  was  made  by  the  justices  of  their 
jurisdiction,  but  for  the  purpose  of  inquiring  and  deciding  judicially, 
whether  the  allowance  is  proper.  Why  else  should  the  overseers  of  the 
place  within  their  jurisdiction  have  notice  to  appear  before  them  ?  The 
object  must  be  that  they  may  show  cause  to  the  justices  why  they  should 
60t  allow  the  indenture,  and  that  the  justices  may  exercise  a  judicial 
♦ft'il  ^^scretion  on  their  objections.     In  Rex  v.  *Hamstall  Ridware,  8 

J  T.  R,  380,  the  King's  Bench  held  that  justices  in  allowing  a  parish 
apprenticeship  act  judicially,  and  must  therefore  act  together.  Lord 
Kenton  there  says :  « when  the  nature  of  this  case  is  considered,  it 
appears  to  be  one  of  the  most  serious  subjects  that  fall  within  the  deci- 
sions of  the  justices."  He  then  asks:  "who  ought  to  judge  of  the  fit- 
ness of  the  persons,  to  waom  the  poor  children  are  thus  to  be  apprenticed? 
Not  the  overseers — they  are  frequently  obscure  people,  and  perhaps  in 
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mftnaging  the  business  of  the  parish  are  not  always  attentive  to  the  feel- 
ings of  parents.  But  the  legislature  intended  that  the  magistrates  should 
hare  a  check  and  control  over  the  parish  officers  in  this  instance ;  and 
in  my  mind  they  are  called  upon  to  examine  with  the  most  minute  and 
anxious  attention  the  situation  of  the  masters,  to  whom  the  apprentices 
are  to  be  bound,  and  to  exercise  their  judgment  solemnly  and  soberly 
before  they  allow  or  disallow  the  act  of  the  parish  officers ;  for  which 
purpose  it  is  necessary  they  should  confer  together."  Regina  v.  Stain- 
forth,  ante,  p.  66,  decides  that,  where  the  two  justices  act  under  sect.  1 
of  Stat.  56  G.  3,  c.  139,  their  judicial  act  is  performed  at  the  time  they 
make  the  order,  a  decision  which  is  in  no  way  inconsistent  with  the  judg- 
ment in  Rex  v.  Hamstall  Ridware ;  but  under  the  second  section  the  two 
justices  who  are  not  parties  to  the  order  must  exercise  their  judgment 
when  they  make  the  allowance,  or  not  at  all.  It  seems  impossible  to 
answer  the  reasons  of  Lord  Kenyon  for  considering  their  judgment  an 
important  judicial  act.  [Patteson,  J.  Rex  v.  Mills,  2  B.  &  Ad.  578, 
Beems  an  authority  for  your  proposition.  Thwe  a  *mandamus  to  ^^^^ 
two  justices  to  allow  an  indenture  under  the  second  section  of  this  ^ 
act  was  refused,  on  the  ground  that  the  two  justices  had  a  general  dis- 
cretion to  consider  the  propriety  of  the  binding.] 

Mowbray  and  Karalake,  contr^.  [Fatteson,  J.  As  at  present  advised, 
I  think  it  is  not  necessary  for  the  Court  to  decide  upon  the  construction 
of  Stat.  3  &;  4  W.  4,  c.  63 ;  for  it  seems  a  well  founded  argument  on  the 
other  side,  that  (supposing  you  to  be  right  in  contending  that  that  act 
does  not  apply)  the  allowanee  by  the  two  justices  of  Devon  is  a  judicial 
act,  and  ought  to  purport  to  be  done  within  their  jurisdiction.     Assume, 
for  the  purposes  of  your  argument  at  present,  that  the  statute  of  3  &  4 
W.  4  does  not  apply :  can  you  support  this  allowance  under  stat.  56  G. 
8,  c.  139  ?]     Unless  Regina  v.  Stainforth  is  to  be  overruled,  this  allow- 
ance is  good,  though  the  justices  have  omitted  the  words  «in  and''  beforo 
the  words  «  for  the  county"  which  is  the  sum  of  the  objection.     Regina 
V.  Hamstall  Ridware  was  a  decision  on  a  different  statute,  that  of  Eliza^ 
beth,  and  therefore  is  not  in  point.     And  Rex  v.  Mills,  2  B.  &  Ad.  578, 
is  not  more  an  authority  against  the  appellants  here  than  against  the 
decision  in  Regina  v.  Stainforth.     The  reason  given  in  Rex  v.  Mills  is, 
that  the  justices  had  a  discration  to  make  an  allowance  or  not,  and,  there- 
fore, a  mandamus  was  refused.     But  the  justices  who  have  made  an  order 
ander  the  first  section  of  the  act  are  not  on  that  account  bound  to  allow 
it  afterwards.     It  may  well  be  that  facts  of  which  they  were  ignorant  at 
the  time  of  the  order  may  *become  known  to  them  before  the  time 
of  allowance,  and  convince  them  that  it  is  not  proper  to  allow  the  *- 
indenture.     It  has  never  been  decided  that,  because  they  have  made  the 
order,  they  are  deprived  of  all  discretion  as  to  allowance ;  and  certainly 
the  Judges  in  Regina  v,  Stainforth  did  not  mean  so  to  decide.     The 
decision  there  proceeded  on  a  distinction  previously  taken  in  Regina  v. 


87  REGINA  v.  TOTNESS.   [H.  T.  1849.] 

Ashburton,  8  Q.  B.  871,  and  pointed  out  in  Rex  v.  Austrey,  6  M.  &  S. 
819,  between  julicial  acts,  which  others  are  at  their  peril  to  obey  at 
once,  as  convictions,  warrants,  and  orders,  on  which  everything  most 
appear  that  can  show  the  jurisdiction,  and  those  acts  which,  though  there 
is  a  discretion  in  the  justices,  and  they  are  quasi  judicial,  are  not  of  that 
nature :  in  the  latter  class  the  jurisdiction,  if  it  exists  in  fact,  may 
appear  by  intendment.  In  Begina  v,  Ashburton,  it  is  expressly  said 
that  the  allowance  under  sect.  1  is  a  judicial  act ;  and  in  the  judgment 
in  Regina  v.  Stainforth,  Lord  Denman,  C.  J.,  concludes  that  «<  the  allow- 
ance, which  was  valid  in  fact,  is  not  void  on  account  of  the  form."  That 
will  apply  here.  [Wightman,  J.  The  Court  in  Regina  v.  Stainforth  do 
not  rely  on  any  such-  distinction;  for  they  expressly  say  that  <<the  place 
where  the  approval  is  signed  appears  to  be  immaterial ;"  and  your  argu- 
ment must  go  to  the  extent,  that  the  place  of  the  allowance  here  is 
immaterial,  and  that  the  two  justices  might,  in  fact,  execute  it,  under  the 
second  section,  out  of  the  county;  for,  if  not,  it  ought  to  purport  to  be 
executed  within  the  jurisdiction.]  The  words  of  the  two  sections  as  to 
♦fifii  *^I^^^ance  are  very  similar ;  and  the  decision  in  Regina  v.  Stain- 
^  forth  appears  applicable  to  both  sections. 

Patteson,  J.(a)  The  present  case  is  distinguishable  from  Regina  v. 
Stainforth :  there  the  whole  transaction  was  within  one  single  jurisdic- 
tion ;  and  the  justices  who  allowed  the  indenture  were  necessarily  the 
same  who  had  made  the  order,  and  at  that  time  had  exercised  their  judg- 
ment on  the  substantive  part  of  the  transaction  which  fell  within  their 
cognisance:  they  had,  under  stat.  56  G.  8,  c.  139,  s.  1,  then  made 
inquiries  into  the  circumstances,  and  had  satisfied  themselves  that  it  was 
proper  that  the  child  should  be  bound.  I  do  not  say  whether,  at  the 
time  of  allowance,  it  was  competent  for  them  to  reconsider  their  decision. 
That  may  or  may  not  be :  but,  in  ninety-nine  cases  out  of  a  hundred 
the  justices  who  have  made  the  order  would,  at  the  time  of  allowance, 
inquire  only  whether  the  indenture  was  regular  in  point  of  form  and  in 
pursuance  of  their  order,  and  so  would,  by  allowance,  complete  in  form 
then  what  they  had  already  decided  upon  in  substance. 

But  in  the  present  case,  the  transaction  takes  place  in  two  jurisdic- 
tions ;  and  the  child  is  bound  to  a  person  resident  out  of  the  jurisdiction 
of  the  borough  magistrates  who  made  the  order,  and  in  that  of  the 
county  magistrates.  That  being  so,  it  is  required  by  sect.  2  that  the 
indenture  should  be  allowed  by  two  justices  of  the  county,  as  well  as  by 
the  two  justices  of  the  borough  who  made  the  order ;  and  it  is  further 
provided,  that  "  notice  shall  be  given  to  the  overseers  of  the  poor  of 
JJJJ.Q-  *the  parish  or  place  in  which  such  child  shall  be  intended  to  serve 
J  an  apprenticeship,  before  any  justice  of  the  peace  for  the  county 
or  district  within  which  such  parish  or  place  shall  be,  shall  allow  such 
indenture ;  and  sKch  notice  shall  be  proved  before  such  justice  shall  sign 

(a)  Lord  BBinfAy,  C.  J.,  and  Colbrxdgb,  J.,  were  absent. 
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such  indenture,  unless  one  of  such  overseers  shall  attend  such  justice, 
and  admit  sach  notice."  What  is  the  purpose  for  which  this  notice  is 
required  ?  No  notice  is  to  be  given  before  the  indenture  is  allowed  by 
two  justices  who  made  the  order ;  but  before  it  is  allowed  by  the  other 
two  justices,  who  then  interfere  for  the  first  time,  the  overseers  must 
have  notice  that  they  may  appear ;  this  must  be  in  order  to  enable  them 
to  make  such  objections  as  they  think  fit ;  and  the  two  justices  must 
hear  and  decide  upon  such  objections.  They  have  a  discretionary  veto ; 
and  their  act  is  judicial.  Bex  v.  Mills,  2  B.  &  Ad.  578,  shows  that  they 
are  then,  after  inquiring  into  all  the  circumstances  of  the  case,  to  deter- 
mine on  the  fitness  of  the  binding.  They,  in  substance,  do  the  same 
tiling  which  the  other  justices  do  when  they  make  the  order ;  and  their 
act,  in  allowing  the  indenture  imder  sect.  2,  is  as  judicial  as  that  of  the 
other  justices  in  making  the  order  imder  sect.  1.  Then,  if  the  act  be 
judicial,  I  see  no  distinction  between  this  case  and  those  in  which  we 
have,  not  once  or  twice,  but  often,  decided  that  the  justices  acting  judi- 
cially must  appear  to  be  acting  in  their  jurisdiction  as  well  as  for  it ; 
and,  without  overruling  those  cases,  the  settlement  upon  which  the  appel- 
lants rely  cannot  be  upheld.  Some  of  those  cases,  cited  in  Begina  v. 
Stainforth,  seem,  at  first  sight,  to  afford  some  ground  for  the  argument 
of  the  appellants ;  '''but  on  examination,  it  will  be  found  that  they  ^^^^ 
are  all  cases  in  which  the  act  done  might  be  valid,  though  done  out  ^ 
of  the  jurisdiction  in  fact.  Begina  v.  Stainforth  decides  only  that, 
where  the  whole  is  under  one  jurisdiction,  and  the  justices  who  allow  the 
indenture  are  the  same  who  made  the  order,  and  to  whom  the  circum- 
stances then  appeared,  and  who  then  adjudicated,  their  act  in  allowing 
it  is  ministerial.  But,  xmder  sect.  2,  the  circumstances  appear  to  the 
justices  for  the  first  time  at  the  time  of  allowance :  they  then  decide 
upon  them ;  and  therefore  their  act  is  judicial,  and  their  jurisdiction  must 
appear  on  the  face  of  the  proceedings.  There  is  no  occasion  to  decide 
anything  upon  the  construction  of  stat.  8  &  4  W.  4,  c.  63 ;  and  I  abstain 
from  expressing  any  opinion  upon  it. 

WiGHTMAN,  J.  It  is  a  general  rule  that  all  judicial  acts  exercised 
by  persons  whose  judicial  authority  is  limited  as  to  locality,  must  appear 
to  be  done  within  the  locality  to  which  the  authority  is  limited.  Here 
the  authority  of  the  justices  is  limited  to  the  county  of  Devon,  and  the 
allowance  does  not  appear  to  have  been  made  within  the  county ;  the 
question,  therefore,  comes  to  be,  is  this  a  judicial  act  ?  It  is  said  by  the 
appellants  that  the  act  of  the  coxmty  justices  in  allowing  the  indenture 
is  no  more  judicial  than  that  of  the  borough  justices  in  allowing  the  same 
indenture ;  and  Begina  v.  Stainforth  is  cited ;  and  that  case  is  also  relied 
upon  as  an  authority  by  the  other  side  on  the  same  point.  The  present 
case  has,  upon  this  point,  been  properly  argued,  as  if  the  allowance  by 
the  two  justices  *of  Devon  were  made  under  the  second  section  of  ^^^^ 
Stat.  56  Ot.  8,  c.  189,  without  considering  the  effect  of  stat.  8  &  4  ^ 


W  HARVEY  V.  SCOTT.  M.  T.  1847. 


W.  4,  c.  63.  Rex  v.  Mills,  2  B.  &  Ad.  578,  and  also  Regina  v.  HaiOr 
0tall  Ridware,  8  T.  R.  880,  which  were  cited  in  the  argument,  are  autho- 
rities to  show  that  the  act  of  two  justices,  in  deciding  whether  it  is 
proper  to  allow  the  binding  of  a  poor  child,  is  a  judicial  act :  Regina  v. 
Stainforth,  anti,  p.  66,  shows  that,  where  the  justices  act  under  the 
first  section,  and  are  the  persons  who  made  the  order  and  consequentlj 
at  that  time  made  all  the  preliminary  inquiries,  they  came  to  their  judi- 
cial decision  upon  them  when  making  the  order,  and  the  rest,  as  to  them, 
is  merely  ministerial  in  giving  effect  to  their  previous  decision.  But  the 
two  justices  who  act  under  the  second  section,  and  are  no  parties  to  the 
order,  cannot  allow  the  indenture  till  after  notice  is  given  to  the  over- 
seers of  the  place  in  which  the  apprentice  is  to  serve :  they  have  some- 
thing more  than  a  mere  ministerial  duty  to  perform ;  for  the  overseers 
may  appear  before  them,  and  must  be  heard  ;  and  that  appearance  and 
hearing  must  take  place  within  the  jurisdiction  of  the  justices.  The 
present  case,  therefore,  is  distinguishable  from  that  of  Regina  v.  Stain- 
forth,  and  comes  within  the  general  rule.  Orders  confirmed.(a) 

(a)  Beported  bj  C.  BUokbun,  ^sq. 


*HARVEY,  One  of  the  Public  Officers  of  the  LONDON  and 
^^^  WESTMINSTER  BANK,  v.  SCOTT,  One  of  the  Public  Offi- 
cers  of  the  NEWCASTLE-UPON-TYNE  Joint-Stock  Banking  Com- 
pany.     Nov.  11,  28. 

To  obtain  a  icire  facias  against  former  members  of  a  banking  oo-partnersbip,  vnder  stat  7  G.  iy 
0. 46,  88. 12, 13,  it  is  enough  to  show  that  executions,  after  scire  facias,  hare  been  issued  against 
sereral  of  the  present  partners,  and  nnUa  bona  returned ;  that  reasonable  inquiiy  has  been 
made  as  to  the  solvencj  of  all;  and  that  there  is  on  such  inquiiy  ground  for  believing  that 
execution  would  not  be  effectual  against  any.  On  this  last  point,  a  primi  fi^ie  ease  is  sufi- 
cient 

To  prove  that  a  party  agunst  whom  saoh  appUcation  is  made  was  a  shareholder  at  a  given  time, 
it  is  enough  to  produce  oertified  stamp  office  returns  made>  under  sects.  4  and  6,  by  a  person 
styling  himself  "  cashier^  of  the  company. 

A  party  was  named  as  a  shareholder  in  one  of  snoh  returns,  bnt»  in  the  next  return  exhibited 
to  the  Court,  being  of  the  same  year,  his  name  did  not  i^pear.  On  the  plaintiff's  part»  affi- 
davit was  made  of  belief  that  the  last-mentioned  return  was  incorrect  in  omitting  the  namei, 
and  that  the  party  continued  a  member  beyond  the  time  when  It  was  made.  Held  suffieient 
ground  for  presuming  that  he  did  so  continue,  the  party  hinself  making  affidavit  in  answer, 
and  not  stating  any  time  when,  or  manner  in  which,  he  ceased  to  be  a  member,  though  he 
denied  generally  having  been  a  member  when  the  contracts  now  sued  upon  were  made,  and 
some  of  these  were  made  before  and  some  after  the  second  letam. 

Ji  ifi  no  answer  to  the  application  for  a  scL  fa.,  that  a  party,  siq>po8ed  solvent,  who  has  ceased  to 
be  a  member,  and  is  not  named  in  the  application,  was  oollusively  and  fraudulently,  for  the 
purpose  of  protecting  him  from  liability,  permitted  to  transfer  his  shares.  Or  that  anotfier 
party  not  named  in  the  application,  but  still  a  member,  wonld,  if  execution  went  against  hipiy 
be  entiUed  to  indemnity  from  solvent  persons,  though  nnble  to  pay  the  amount  himseUl 

It  is  no  answer,  on  behalf  of  an  individual  included  in  the  applicatioi),  that  Judgment  is  entered 
up  in  respect  of  several  distinct  eansee  of  action,  and  that^  tpie  one  of  theee,  soeh  party  la  not 
liable. 

But  in  the  case  of  such  party  it  wee  agreed,  on  cause  shown,  and  the  Court  ordered,  that  the 
writ  should  issue  on  an  express  undertaking  by  the  plaintiff  not  to  levy  against  him  for  more 
than  was  aotoally  due. 
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Mauin,  in  last  Trinity  term,  obtained  roles  to  show,  cause  why  writs 
of  scire  facias  should  not  issue  for  the  purpose  of  execution  in  this  cause 
against  William  Pawson,  John  Ridley,  John  Brooke,  John  Cargill,  Fran- 
cis Sanderson  and  a  Jiers,  respectiYely,(a)  as  ^having  been  share-  p^g^ 
holders  in  the  New^stle-upon-Tyne  Joint-Stock  Banking  Com-  '- 
pany. 

By  the  affidavit  in  support  of  the  rule,  it  appeared  that  the  action  waB 
brought  to  recover  a  debt  of  83,550{.  16«.  7d.  and  interest,  due  from  the 
Newcastle  Banking  Company  to  the  London  and  Westminster  Joint- 
Stock  Bank ;  that  the  action  was  commenced  on  8d  February,  184T, 
and  final  judgment  signed  on  March  8d,  1847,  for  136,7012.  0«.  8(2.,  the 
nominal  debt,  and  282. 11«.  costs.  That  the  Company's  Newcastle  Bank 
stopped  payment  on  January  23d,  1846,  and  was  insolvent,  having  no 
assets  or  property.  That,  on  May  5th,  1847,  writs  of  scire  facias  were 
issued  against  ten  persons  named  in  the  affidavit  (see  post,  p.  94),  «<  all 
of  whom  were  respectively  shareholders  for  the  time  being  in  the  said 
Bank  at  the  time  of  the  issuing  of  the  said  writs  of  scire  facias."  «  That 
judgments  have  been  signed  against  all  the  above-named  ten  persons  for 
default  of  appearance  to  the  said  writs  of  scire  facias ;  and"  <<  that  writs 
of  fieri  facias  have  been  issued  upon  the  said  judgments  into  the  counties 
where  the  said  defendants  respectively  reside,  but  that  the  said  execu- 
tions have  proved  entirely  ineffectual,"  and  the  respective  sheriffs  of  the 
counties  have  made  returns  of  nulla  bona.  One  of  the  deponents  (clerk 
to  the  plaintiff's  attorney)  further  stated :  <«  That  he  has  made  all  pos- 
rible  inquiries  as  to  the  property  and  situation  in  life  of  the  above-named 
ten  shareholders,  and  that  the  said  London  and  Westminster  Bank  have 
also  caused  inquiries  to  be  made  at  Newcastle  for  the  like  purpose,  and 
that,  from  the  result  of  such  inquiries,"  deponent  verily  believed  that 
the  returns  of  nulla  bona  were  correct,  and  that  nothing  could  be  ob- 
tained from  the  executions  against  those  shareholders.  He  added  that 
by  the  said  inquiries  *he  had  learned  the  following  particulars,  -^^ . 
which  he  believed  to  be  true,  respecting  the  said  ten  persons.  ^ 
That  John  Bedlington  is  a  small  gardener  living  near  Hexham  in  North- 
umberland, who  formerly  got  a  subsistence  by  his  labour,  but  is  now 
insolvent.  That  John  Bell  is  a  young  man  living  with  his  brother  and 
out  of  employment  and  worth  nothing.  That  George  Clark  is  a  domes- 
tic servant,  and  worth  nothing.  That  Ralph  Coulthard  is  an  engine- 
smith  or  engine-builder,  but  is  believed  to  be  worth  nothing.  That 
Jacob  Dent  is  a  labouring  man.  That  Robert  Coxon  Ellis  is  a  porter, 
and  worth  nothing.  That  John  Hopper  is  insolvent.  That  Joseph 
Hedley  was  formerly  a  small  provision  dealer,  but  has  assigned  all  his 
property  for  the  benefit  of  his  creditors,  and  is  worth  nothing.     That 

(a)  Each  mle  wm  drawn  up  on  reading  Mrtain  affidaritay  and  the  Judgment  roU  being  pro- 
Aaeed  and  read ;  and  it  called  npon  the  party  named  to  show  oanae  "why  a  writ  of  eoire  facial 
on  the  judgment  obtained  by  the  plaintiff  in  ibie  oanie  ahonld  not  be  ieened  againit  him,  t9 
•laUe  the  said  plaintiff  to  hare  »zeention  npon  the  laid  Judgment" 
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Thomas  Johnson  is  a  builder.    That  Daniel  Mackenzie  cannot  be  found, 
neither  his  place  of  residence,  which  is  supposed  to  be  somewhere  near 
London;   he  is  believed  to  be  worth  nothing.     The  deponent  further 
stated  that,  when  the  writs  of  sci.  fa.  issued,  the  only  other  shareholders 
(with  the  exception  of  two,  who  had  since  retired)  were  certain  persons^ 
forty-two  in  number,  whose  names  were  contained  in  a  list  annexed  to 
the  affidavit.    Opposite  to  the  names,  respectively,  were  the  statements, 
"  dead,"  "  dependent  upon  her  friends,"  <<made  assignment  to  creditors 
and  property  divided,"  Ac;  one  Jonathan  Sills  Pidgeon  was  mentioned 
as  <<  formerly  clerk  in  an  insurance  office,  now  a  sharebroker,  worth 
nothing ;"  and  there  were  other  such  allegations,  showing  the  improba- 
bility of  recovering  from  the  parties  named :  and  the  deponent  averred 
his.  belief  (after  inquiry)  that  the  statements  so  made  were  true.     He 
added  that  he  had  been  informed,  and  believed  that,  before  the  judgment 
was  signed,  all  the  shareholders  possessing  any  *property  had 
-I  ceased  to  hold  their  shares,  and  returns  had  been  filed  accordingly : 
that  the  persons  who  were  shareholders  when  the  writs  of  sci.  fa.  issued, 
and  all  of  whom  still  continued  so,  had  little  if  any  property,  and  none 
available :  and  that  the  only  means  which  remained  to  the  London  and 
Westminster  Bank  of  recovering  their  said  debt  were  by  enforcing  pay- 
ment from  those  persons  who  were  shareholders  of  the  said  Newcastle 
Company  when  the  contracts  upon  which  judgment  was  signed  as  afore- 
said were  entered  into,  but  who  have  since  retired  from  being  share- 
holders.    That  there  were  actions  depending  and  judgments  unsatisfied 
against  the  Company  to  a  large  amoxmt.     That  he  was  informed  and 
believed  that  nothing  would  be  obtained  if  execution  were  issued  against 
all  or  any  of  the  persons  named  in  the  above-mentioned  list :  and  that, 
if  further  time  were  consumed  in  attempting  to  enforce  payment  from 
them  or  the  other  ten,  such  attempts  would  be  useless,  and  the  London 
and  Westminster  Bank  would,  by  reason  of  the  delay,  run  considerable 
risk  of  losing  their  whole  debt.    That  the  declaration  in  this  action  con- 
tained 87  counts ;  that  the  action  was  brought  to  recover  the  amount  of 
85  bills  of  exchange  mentioned  in  the  first  35  counts  of  the  declaration, 
and  that  the  86th  and  last  counts  were  for  money  lent  and  on  an  account 
stated,  and  referred  to  the  bills  mentioned  in  the  preceding  counts.    And 
that  the  bills  were  endorsed  by  the  Newcastle,  &;c..  Company  to  the 
London  and  Westminster  Bank  on  certain  specified  days,  the  earliest 
endorsement  being  on  August  16th,  1845,  and  the  latest  (of  a  bill  for 
5002.)  on  May  4th,  1846.     The  last  endorsements  preceding  this  were 
of  January,  1846. 

The  affidavit  contained  also  the  following  statement  *(by  the 
J  clerk  before  mentioned)  as  to  the  parties  against  whom  the  present 
rules  were  obtained. 

As  to  Pawson.     «  That,  at  the  time  when  the  contracts  mentioned  in 
the  declaration  in  this  action,  and  on  which  judgment  has  been  obtained 
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therein  as  aforesaid,  were  entered  into,  with  the  exception  of  the  contract 
mentioned  in  the  35th  count  of  the  declaration,  Eliza  Ann  Pawson  of 
Leeds  in  the  county  of  York  was  a  shareholder  in  the  said  Newcastle,'* 
fcc«,  <<  Bank  in  and  by  the  name  of  Eliza  Ann  Beverley,  the  said  name 
of  Eliza  Ann  Beverley  having  been  inserted  in  the  return  of  the  said 
Newcastle,'*  &;c.,  <«  Bank,  made  on  the  2d  day  of  March,  1844,  an  o£Scial 
copy  whereof  is  hereunto  annexed,"  « (being  before  the  marriage  of  the 
said  E.  A.  Pawson  hereinafter  mentioned)  and  also  appearing  in  all  the 
subsequent  returns  until  the  return  made  on  the  26th  day  of  March, 
1846,  under  schedule  (B)  of"  stat,  7  G.  4,  c.  46  (a  copy  whereof  is 
hereunto  annexed),"  «<  wherein  it  was  stated  that  the  said  E.  A.  Beverley 
had  ceased  to  be  a  shareholder  in  the  said  Newcastle"  &c.  «Bank/* 
The  affidavit  then  stated  that  William  Pawson  was  the  husband  of  E. 
A.  Beverley,  having  intermarried  with  her  in  the  latter  part  of  1844. 
Copies  of  returns  during  Ihe  period  referred  to  were  annexed,  drawn  up 
according  to  sects.  4,  5,  and  8,  and  schedules  (A)  and  (B),  of  stat.  7  O. 
4,  c.  46,  and  certified  according  to  sect.  6.  All  these  returns,  except  the 
last  purported  to  be  verified  on  oath  by  <<  Thomas  Hirst  of  Newcastle 
on  Tyne,  cashier  of  the  above  corporation  or  copartnership."  In  the 
last  of  March  26th,  1846,  he  was  styled  "  secretary." 

As  to  Ridley.  That,  when  the  contracts  mentioned  in  the  declaration, 
ke.j  were  entered  into,  except  the  contract  mentioned  in  the  85th  count 
John  Ridley,  of,  ^&c.,  was  also  a  shareholder  in  the  said  Newcastle,  p^^,. 
kc..  Banking  Company,  his  name  having  been  inserted  in  the  return  ^ 
of  that  Company  made  on  2d  March,  1844,  and  appearing  in  all  the  sub* 
sequent  returns  until  that  which  was  made  on  8th  April,  1846,  a  copy 
whereof  was  annexed,  and  wherein  it  was  stated  that  Ridley  had  ceased 
to  be  a  shareholder. 

As  to  Brooke.  That,  when  the  contracts,  &;c.,  were  entered  into, 
except  as  above,  «<  John  Brooke,  of,"  &c.,  «was,  as  deponent  is  advised 
and  believes,  also  a  shareholder  in  the  said  Newcastle,"  &c.,  <«  Company, 
the  name  of  the  said  J.  Brooke  having  been  inserted  in  the  return  of  the 
said  Newcastle,"  &c.,  «  Bank,  made  on  the  24th  of  March,  1845,  a  copy 
whereof  is  hereunto  annexed,"  <<  and  also  appearing  in  all  the  subsequent 
returns  of  the  said  Newcastle,"  &c.,  « Bank  until  the  general  return 
made  on  the  4th  September,  1845,(a)  a  copy  whereof  is  hereunto 
annexed."  Deponent  is  <<  advised  and  believes  that  the  said  last-named 
return  of  the  4th  September,  1845"  (in  which  Brooke  was  not  named) 
«  is  an  informal  and  improper  return,  and  that  the  said  J.  Brooke  con« 
tinned  to  be  a  shareholder  in  tha  said  last-named  bank  until  the  next 
general  return  which  was  made  in  the  month  of  March,  1846.  And 
deponent  is  informed  by  the  officer  at  Somerset  House  who  has  the 
custody  of  the  returns  of  Joint  Stock  Banks  that  no  return  has  been 
filed,  under  schedule  (B)  of  the  said  last-mentioned  act,  of  the  said  J. 

(a)  No  intermediate  retains  w«re  annexed  to  the  affidaTit 
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Brooke  having  ceased  to  be  a  shareholder  in  the  said  Newcastle,"  k^ 
"Bank." 

As  to  Gargill,  the  affidavit  was  in  all  material  parts  the  same  as  that 
respecting  Ridley. 

^^g.      *JiB  to  Sanderson,  the  affidavit  was  in  all  material  respects  the 
-'  same,  only  giving  19th  December,  1846,  as  the  time  when  he  wa^ 
returned  as  having  ceased  to  be  a  member. 

After  statements  of  a  similar  kind  as  to  other  parties  individuallyj 
the  affidavit  went  on  to  allege  that  the  whole  smn  of  33,5502.  16«.  Id. 
and  interest  still  remained  dne  from  the  Newcastle  Company  to  the 
London  and  Westminster  Bank,  except  900{.,  which  had  been  received 
by  the  Bank  since  the  recovery  of  the  judgment ;  that  the  application 
was  not  made  collnsively ;  and  that  three  years  had  not  elapsed  since 
any  of  the  shareholders,  who  had  retired  as  aforesaid,  ceased  to  be  a 
member  or  members. 

Pawson  made  no  affidavit  in  opposition  to  the  rule. 

Brooke  put  in  an  affidavit,  the  material  parts  of  which  were :  «  That 
he  was  not  a  partner  or  member  of  or  in  the  above*named  Newcastle 
upon  Tyne  Joint  Stock  Banking  Company  at  the  time  when  the  cansea 
of  action  in  the  declaration  mentioned,  or  either  of  them,  accrued  in. 
respect  of  which  this  action  was  brought,  or  at  the  time  when  the  con- 
tracts or  either  of  them  were  or  was  entered  into  upon  which  the  present 
action  is  brought,  or  at  the  time  when  the  contract  or  contracts,  engage- 
ment or  engagements,  or  either  of  them,  were  or  was  entered  into  on 
which  the  judgment  in  this  action  was  obtained."  That,  from  the  time 
of  the  said  Newcastle  Company  stopping  payment,  they  have  ceased  to 
carry  on  their  business  of  bankers.  That,  since  the  said  stoppage  and 
cessation,  Henry  Bleckley,  as  the  manager,  and  George  Tallentire  Gibson, 
as  the  solicitor  and  one  of  the  managing  directors,  of  the  said  Company, 
*QQ1  '^  ^^^^  ^^  various  times  transferred  to  or  for  the  said  *last-men- 
^  tioned  Banking  Company  all  and  every  the  shares  of  many  of  the 
persons  who  were  partners  or  members  of  and  in  the  said  last-mentioned 
Banking  Company  at  the  time  of  its  so  stopping  payment  as  aforesaid, 
including  amongst  others  E.  A.  Pawson,  John  Ridley,"  <<  John  Cargill,'* 
&c.,  mentioned  in  the  first-stated  affidavit,  <<  and  also  including  Tbomaa 
Cummings  Gibson,  late  of  Newcastle  upon  Tyne,  but  now  of  the  city  of 
London,  coal-owner  and  merchant,  the  brother  of  the  said  G.  T.  Gibson : 
and  deponent  is  advised  and  believes  that  the  said  H.  Bleckley  and  G. 
T.  Gibson  had  no  right  or  power  or  authority  to  make  and  accept  the 
said  transfers  or  any  of  them,  and  thereby  defeat  or  delay  the  rights  and 
remedies  of  the  creditors"  against  Pawson,  Bidley,  Cargill,  &c.,  and 
Thomas  C.  Gibson,  or  any  or  either  of  them,  «  and  that  the  said  alleged 
transfers  were  without  valid  consideration  and  fraudulent,  and  are  null 
and  void,  and,  therefore,"  that  Pawson,  Bidley,  Cargill,  &c.,  and  Tho- 
mas C.  Gibson,  «« notwithstanding  such  alleged  transfers,  still  are,  and 
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mA  and  every  of  them  is,  preaent  partners  or  members,  partner  ob 
anember,"  of  and  in  the  Newcastle,  &c.,  Banking  Company:  and  depo* 
sent  aabmits  that  <<  the  said  pl&jintiff  is  bound  and  ought  to  exhaust  them 
before  having  recourse  to  depOn^t  as  a  retired  partner  or  member  of 
the  said  last-mentioned  Bankinj^^CQmpany :  and  in  particular  this  depo- 
Dent  saith  he  is  informed  and  bel^j^^  that  the  alleged  transfer  of  the 
shares  of  the  said  Thomas  G.  QibsoohV^as  made  without  valid  considera- 
tion,  in  concert  and  coUuaion  with  th6  said-.G.  T.  Gibson  and  H.  Bleck- 
ley, for  the  purpose  of  releasing  or  protectiiig^ihe  said  Thomas  G.  Gibson" 
firom  the  debts  and  liabilities  pf  the  Company^^ud  defeating  or  delaying 
the  claims  of  the  creditors  ^against  Thomas  G/ijribs^n  as  a  present  -^^  ^^ 
partner.  The  deponent  added  that  he  was  inform^  /Hid  believed  ^ 
that  Thomas  C.  Gibson  was  now  carrying  on  a  mo^'^st^nsive  busine^8 
in  the  county  of  Durham  and  city  of  London,  and  inlt^  possession  of 
oollieries  and  much  other  visible  property.  «*;/  . 

Brooke's  affidavit  further  stated  that  Jonathan  Sills  Pldgeon,  men- 
tioned in  an  exhibit  annexed  to  the  affidavit  in  support  of 'th^  rule  fia 
one  of  the  present  partners  in  or  members  of  the  Newcastle  Gompany, 
«<wa8,  as  this  deponent  is  informed  and  believes,  the  actuary  of  the 
English  and  Scottish  Law  Life  Assurance  and  Loan  Association,  and 
that  the  said  J.  S.  Pidgeon,  as  such  actuary  as  aforesaid,  had,  on  or 
about  the  6th  day  of  September,  1848,  certain  shares  of  and  in  the  said 
Taut-mentioned  Banking  Gompany  assigned  and  transferred  to  him  the 
said  J.  S.  Pidgeon  as  trustee  for  and  on  behalf  of  the  said  Assurance  and 
Loan  Association,  by  virtue  of  which"  he  became  and  was,  and  still  is, 
«<  as  deponent  is  advised  and  believes,  a  partner  and  member  of  and  in 
the  said  last-mentioned  Banking  Gompany,  and,  as  such  trustee,  was -and 
IB  entitled  to  be  indenmified  by  the  said"  association  against  every  debt 
and  liability  which  he  may  have  incurred  by  reason  of  becoming  such 
assignee  and  trustee :  and  that  he  has  lately  filed  a  bill  in  chancery 
against  the  said  Association  for  an  indemnity  against  such  debts  and 
liabilities,  which  suit  is  now  pending.  Deponent  then  added  statements 
as  to  the  solvency  of  the  Association,  alleging  his  belief  that  the  pro- 
priet<N«  were  capable  of  paying  every  liability  which  Pidgeon  had 
ineorred  by  reason  of  such  assignment  and  transfer  as  aforesaid.  And 
he  submitted  that,  nndar  the  circumstances,  <«  the  '^said  plaintiff  is  -^^  ^^ 
bound  to  exhaust  the  said  J.  S.  Pidgeon,  who  has  his  remedy  ^ 
over  against  the  said  Assurance  and  Loan  Association,  as  hereinbefore 
mentioned,  before  having  recourse  to  this  deponent  or  any  other  person 
or  persons  who  were  or  was  not  partners,"  &;c.,  in  the  Newcastle  Gom- 
pany when  it  stopped  payment. 

Bidley  and  Gargill  made  affidavits,  each  stating  that,  if  he  ever  was  a 
member  of  the  Newcastle  Gompany  (which  he  djd  not  admit),  he  had 
long  ceased  to  be  so,  and  that  he  was  ignorant  of  the  cause  of  action  in 
respect  of  which  judgment  had  been  recovered,  and  had  no  knowledge^ 
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except  as  he  was  informed  by  the  affidavit  on  the  other  side,  of  the  coii- 
tract  or  contracts  therein  referred  to.  They  also  gave  details  for  the 
purpose  of  showing  that  execution  might  1>e  taken  out  with  effect  against 
persons  who  were  still  shareholders.    .-'    "■  *' 

Sanderson  made  no  affidavit.         v-.    ' 

Watson  and  Sir  J.  Bayley  showBd'i;ause  (November  11th)  on  behalf 
of  William  Pawson,  and  contendediHat  the  affidavit  for  the  plaintiff  did 
not  show,  as  conclusively  ad'fttat.  7  G.  4,  c.  46,  s.  18,  requires,  that 
<<  execution"  was  ^ineffectOUJ'*  against  the  ten  present  members  as  to 
whom  returns  of  nulla  b^na^had  been  made.  They  commented  upon  the 
affidavits  as  to  the  ^lyency  of  these  parties,  and  relied  upon  Eardley  v. 
Law,  12  A.  k  E.  30^ ;;, And  observed  that,  in  Field  v.  Mackenzie,  4  Com. 
B.  705,  722,  WliEJ^iB^'  G.  J.,  doubted  (though  against  the  opinion  of  the 
rest  of  the  Gotki)*whether  it  was  not  necessary  to  issue  execution  against 
all  the  pres(^t*  shareholders,  before  resorting  to  those  who  had  ceased 
to  hold  ijhiQ'ed.  Again :  there  is  no  sufficient  affidavit  of  Pawson's  wife 
^^^^^'  haying  *been  a  shareholder  at  the  time  when  the  contracts  were 
^  entered  into.  The  only  evidence  of  it  is  the  stamp  office  return : 
and  that  is  verified,  not  by  a  secretary  or  public  officer  according  to 
sect.  5,  but  by  a  person  styling  himself  <<  cashier."  The  proof  ought 
to  be  either  sufficient  at  common  law  or  such  as  will  satisfy  the  express 
words  of  the  statute.  [Erle,  J.  The  statute  does  not  make  it  indis- 
pensable that  the  person  should  appear  by  the  return  itself  to  be  a  public 
officer.(a)]  Further,  it  appears  that  Mrs.  Pawson  was  a  member  when 
thirty-four  only  of  the  bills  were  endorsed ;  therefore  the  rule  cannot  be 
made  absolute  as  prayed,  to  enable  the  plaintiff  to  have  execution  "  upon 
the  said  judgment."  [Wightman,  J.  The  execution  will  be  for  part 
of  the  amount  of  the  unsatisfied  judgment,  excluding  this.]  That  is 
not  according  to  the  statute.  To  render  a  former  shareholder  liable 
under  sect.  13,  it  is  necessary  that  he  should  have  been  such  <<  at  the 
time  when  the  contract  or  contracts"  <<  in  which  such  judgment  may  have 
been  obtained  was  or  were  entered  into."  Judgments  should  have  been 
obtained  on  the  thirty-four  bills  and  on  the  one  separately. 

Sir  J.  JerviSy  Attorney-General,  contra,  was  desired  by  the  Court  to 
read  his  affidavit  as  to  the  solvency  of  the  ten  former  shareholders  against 
whom  execution  had  issued.  Having  done  so,  he  was  stopped  by  the 
Court. 

Lord  Denman,  C.  J.  I  think  that  shows  sufficient  inquiry  for  the 
present  purpose. 

Per  curtam.{b)  Rule  absolute. 

*10^1      ^Ghr^^^ff^y  for  Sanderson,  said  that,  if  the  Court  was  satisfied 
-^  with  the  affidavits,  he  should  decline  showing  cause.    [Lor  1  DsN* 

(a)  Steward  «.  Dunn,  13  M.  A  W.  666,  was  referred  to  on  thia  point 
(h)  Lord  DmsuAM,  C.  J.,  Coubumb,  Wiohtmah,  and  Erli,  Ji. 
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JCAK,  C.  J.    They  state  such  a  primfi  facie  case  as  a  creditor  may  be 
expected  to  furnish.    It  is  for  you  to  giro  an  answer.] 

Per  Ouriam.  Rule  absolute,  in  ch3  terms  of  the  motion. 

Li  the  case  of  Brooke, 

WaiMon  and  OUasbtf  showed  cause.  First,  there  is  no  sufficient  evi- 
dence on  documents  before  the  Court  that  Brooke  was  a  partner  at  any 
time  but  on  March  24th,  1845.  In  the  return  of  September,  1845,  his 
name  does  not  appear.  It  is  suggested  that  this  is  inaccurate :  but  the 
party  making  affidavit  to  this  effect  says  only  that  he  <<  is  advised  and 
believes"  so.  The  return  of  March  may  as  well  be  inaccurate  as  that 
of  September.  [Coleribob,  J.  The  deponent  says  he  is  advised  and 
believes  that  Brooke  continued  a  shareholder  till  March,  1846.]  That 
is  too  loose.  [WiGHTMAK,  J.  Prim&  facie  he  is  a  partner,  till  his  mem- 
bership is  got  rid  of.]  He  himself  denies  having  been  a  member  when 
the  contracts  were  entered  into.  [Coleridgb,  J.  It  would  have  been 
very  easy  for  him  to  state  when  he  ceased  to  be  a  partner.]  There 
would  be  a  hardship  in  requiring  him  to  declare  the  time  during  which 
he  was  partner,  as  this  might  fix  him  with  liability  in  other  transactions. 
[WiOHTMAN,  J.  The  plaintiff's  rule,  if  now  made  absolute,  will  not 
conclude  you.  You  may  dispute  the  membership  on  a  trial.]  p^<rvj 
^Application  for  an  extraordinary  remedy  ought  not  to  be  made  '- 
on  such  vague  statements.  [Lord  Dsnman,  G.  J.  I  think  that  they  are 
not  vague,  and  that  they  are  unanswered.  Wightman,  J.  The  inquiry 
is  only  preliminary.]  Secondly,  Brooke's  affidavit  shows  that  execution 
might  be  taken  out  with  effect  against  persons  now  shareholders,  and 
that  fraud  has  been  used  to  prevent  it.  [Wightman,  J.  If  the  proceed- 
ings have  been  collusive,  as  against  Brooke  individually,  may  not  he 
plead  it  to  the  scire  facias  ?  Lord  Dbnman,  G.  J.  We  have  directed 
an  issue  to  try  a  question  of  fact  arising  here  in  consequence  of  a  mo- 
tion for  a  scire  facias.(a)  Why  then  may  not  the  parties  come  to  issue 
on  the  facts  now  in  question  ?]  It  would  be  difficult  to  plead,  and  to  show, 
that  an  execution  might  at  some  previous  time  have  been  effectual. 
[Erle,  J.  The  material  time  would  be  that  at  which  the  motion  was 
made.  The  affidavit  in  support  of  the  rule  points  to  that.]  That  is 
shown,  as  to  Pidgeon,  on  the  present  motion.  [Goleridge,  J.  You  say 
that  an  execution  would  be  effectual  against  him,  because  he  would  have 
an  equitable  remedy  against  others.]  The  proper  mode  of  trying  these 
questions,  within  the  meaning  of  the  statute,  seems  to  be  on  the  affida- 
vits for  and  against  the  rule.  [Erle,  J.  The  facts  which  appear  for 
the  first  time  by  your  affidavits  cannot  be  tried  so.  Goleridge,  J.  We 
should  be  loth  to  decide  the  question  of  collusion  upon  your  answer, 
which  cannot  be  replied  to,  if  tb  are  is  any  other  way  of  trying  it.] 
Lastly,  this  rule  must  be  discharged  on  the  ground  that  Brooke  was, 

(a)  Bonnqnet  v.  Woodford,  6  Q.  B.  810,  appetn  to  bo  the  oaM  refeired  to. 
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_^.-  confessedly^  not  a  member  when  one  of  the  contracts  was  ekitered 
-I  *into.  The  judgment  is  one ;  and  this  Court  cannot,  judicially, 
sever  the  damages  and  costs.  The  case,  as  to  this  point,  is  like  Firth  v. 
Harris,  8  Dowl.  P.  G.  689,  where  the  affidavit  of  debt  was  for  money 
paid ;  the  declaration  for  goods  sold,  money  paid  and  on  an  account 
stated ;  the  plaintiff  obtained  a  verdict,  generally,  on  all  the  counts ; 
and,  a  scire  facias  issuing  against  the  bail,  the  proceedings  were  stayed 
on  motion.  In  Taylor  v.  Wilkinson,  6  A.  &  E.  533,  a  similar  objectioii 
was  prevented,  the  plaintiffs  themselves  having  made  a  severance. 

Sir  J.  Jerviif  Attorney-Qeneral  (witii  whom  was  Bomlt)^  contr^  The 
last  point  has  already  been  decided  in  the  case  of  Pawson.  But,  if  it 
be  necessary,  the  scire  facias  may  issue  with  a  special  restriction  in  these 
cases ;  or,  if  it  issue  generally,  the  defendants  may  plead,  so  that  the 
execution  may  be  limited.  That  this  is  practicable  may  be  inferred  from 
the  judgment  in  Firth  v.  Harris,  8  Dowl.  P.  C.  689.  Then,  as  to  the 
question  of  membership,  Brooke  having  been  a  partner  iii  March,  the 
presumption  will  be  that  he  continued  so  in  September :  the  informal 
return  in  that  month  does  not  prove  the  contrary ;  nor  does  Brooke  show 
that  he  ever  withdrew.  As  to  the  alleged  collusion,  Philipson  v.  Earl 
of  Egremont,  6  Q.  B.  587,  shows  that  it  may  be  pleaded.  The  release 
of  Thomas  Gummings  Gibson,  if  it  took  place  as  stated,  was  not  the  act 
of  those  represented  by  the  plaintiff,  and  cannot  alter  their  right  to 
proceed  against  other  late  members  of  the  company.  As  to  Pidgeon, 
whatever  might  have  been  the  case  if  he  had  possessed  actual  flmds,  the 
*1  n^i  equitable  remedy  to  which,  according  *Xo  the  affidavits,  he  is  enti« 
-■  tied  cannot  oblige  the  parties  now  moving  to  proceed  against  him 
before  resorting  to  the  late  shareholders.  Nothing  more  is  requisite 
under  the  statute  than  a  bonfi  fide  attempt  to  obtain  p«i;yment  from  the 
first  class  of  shareholders ;  and  that  attempt  has  clearly  been  made. 
The  plaintiff  is  willing  to  abide  by  the  doctrine  laid  down  in  Eardley  v. 
Law,  12  A.  &  E.  802.     {Bovill  was  stopped  by  the  Court.) 

Lord  Denman,  G.  J.  This  proceeding  by  scire  facias  was,  I  believe, 
first  suggested  by  Lord  Tenterdbn,  and  has  since  that  time  been  acted 
upon  as  essential  to  justice  in  enabling  parties  charged  under  the  statut<$ 
to  dispute  their  liability.  In  the  present  instance  it  is  shown  that  the 
execution  sued  out  against  persons  now  shareholders  is  ineffectual ;  and, 
if  that  be  so,  the  extent  to  which  it  is  ineffectual  cannot  be  material :  it 
does  not  signify  that  one  person  may  raise  50002.  and  another  10002.,  if 
the  whole  debt  cannot  be  raised.  The  plaintiff  then,  after  exhausting 
the  shareholders  for  the  time  being,  proceeds  against  those  who  were  so 
when  the  contracts  were  made.  Then  the  question  is,  whether  Mr. 
Brooke  is  one  of  this  latter  class.  Now  it  is  clear  that  he  was  so  until 
the  24th  of  March,  1845,  and  there  is  no  proof  that  his  name  was  ever 
taken  out  of  the  partnership.  Mr.  CUasbf/  observes  that  the  affidavit, 
stating  only  that  a  painty  <<  is  advised  and  believes"  that  Brooke  was  « 
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Aareholder  beeanse  his  niune  was  in  \he  return  of  March  24th,  is  too 
loose :  but  I  think  it  is  good  reasoning,  and  consistent  with  law,  to  conclude 
Aftt  ft  party  who  has  been  a  member  continues  to  be  one  till  *the  ^^^  ^,. 
eonnezion  ceases-  by  some  act ;  and,  if  such  act  has  taken  place,  ^ 
die  party  himself  knows,  and  might  state,  what  it  was.     But,  when  he 
aftys  merely  «I  was  not  a  partner  when  such  and  such  contracts  were 
Bade,"  we  cannot  tell  what  he  means  to  assert :  he  does  not  give  the 
requisite  information  as  to  fact ;  and  we  cannot  take  his  conclusion  as 
to  the  law.     The  alleged  fraud  in  releasing  Thomas  G.  Gibson  has  na> 
tiling  to  do  with  the  liability  of  other  parties,  and  cannot  relieve  them, 
Aa  to  the  difficulty  in  proceeding,  suggested  on  behalf  of  these  parties, 
I  see  none.    A  scire  facias  ha'^ing  been  introduced  for  the  purpose  I 
alluded  to,  and  being  now  a  necessary  part  of  the  process,  the  defendant 
Biay  plead  anything  which  can  show  that  the  provision  of  the  act  does 
ttot  apply  to  him :  or  he  may  perhaps  bring  the  question  here  on  motion 
to  set  the  proceedings  aside ;  in  which  case  the  other  party  would  have 
an  opportunity  of  being  heard :  whereas,  if  we  decided  against  a  scire 
Caeias  now,  we  should  be  acting  on  a  suggestion  of  fraud  in  the  affidavit 
to  show  cause,  which  the  other  party  has  no  opportunity  of  answering. 
Iiastly,  it  is  said  that  the  judgment  is  taken  in  an  amount  for  some  part 
ef  which  Brooke  is  admitted  not  to  be  liable.     But,  if  so,  the  answer  is 
that  we  may  in  some  manner  restrain  the  execution  against  him  to  that 
aoEtent :  perhaps  a  writ  of  inquiry  might  issue.     At  all  events  the  Court 
eould  take  care  that,  to  this  amount,  the  party  should  not  be  a  sufferer : 
Emt  I  think  that,  if  we  refused  to  hold  him  liable  in  any  degree  under 
the  circumstances  stated,  we  should  defeat  a  proceeding  now  established 
ioT  the  purpose  of  giving  effect  to  the  Act  of  Parliament,  and  which  the 
^Courts  have  endeavoured  to  mould  so  as  to  effect  the  purposes  ^^^  ^^ 
«f  justice.  '- 

GoLBRlDGS,  J..  It  is  contended  that  to  exhaust  the  first  class  of 
ahareholders  is  a  condition  precedent  to  the  claim  of  execution  against 
Ae  others,  and  that  Thomas  G.  Gibson  must  be  deemed  one  of  the  first 
dass.  But,  so  far  as  is  shown  by  the  affidavits,  he  is  not  in  fact  a  present 
shareholder ;  and  however  fraudulent  the  transfer  of  his  interest  might 
have  been,  that  circumstance  would  not  affect  the  parties  now  seeking 
execution.  Then,  the  first  class  of  shareholders  being  exhausted,  the 
act  gives  recourse  against  the  second  by  a  provision  on  which  the  Courts 
have  engrafted  the  proceeding  by  scire  facias  :  but  the  clause  provides 
diat  that  recourse  to  former  shareholders  shall  not  be  had  without  leave 
ef  the  Court.  Therefore,  the  condition  precedent  being  fulfilled,  the 
application  is  still  to  our  discretion.  The  fit  exercise  of  that  discretion 
My  that  we  should  not  finally  prejudice  one  party  or  the  other  by  pro 
eeeding  on  materials  not  sufficient  for  a  decision  :  and,  when,  as  in  the 
present  case,  the  application  is  met  by  new  facts,  which  are  said  not  to 
be  coijclusively  made  out,  but  to  which,  on  the  motion,  no  reply  can  be 
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given,  it  is  our  duty  to  put  the  case  in  a  course  of  further  investH 
gation. 

WiGHTMAN,  J.  If  the  objection  here  made  to  a  prim&  facie  case  were 
held  good,  the  decision  would  be  an  alarming  one  to  depositors  in  joint 
stock  banks.  The  affidavit  of  Brooke,  denying  that  he  was  a  share- 
holder when  the  contracts  were  made,  is  unsatisfactory  in  not  stating 
*10Q1  ^^^^  ^®  ceased  to  hold,  on  which  everything  ^depends.  If  he 
■'  can  allege  anything  decisive  on  that  point,  he  may  plead  it.  As 
to  the  collusive  transfer  of  shares :  the  plaintiff  is  not  charged  with 
being  party  to  the  collusion  ;  it  does  not  appear  that  he  could  know  of 
it ;  and,  in  whatever  manner  Gibson  may  have  been  removed  from  the 
partnership,  the  plaintiff  does  enough  if  he  tries  to  make  the  judgment 
available  against  those  who  appear,  primfi  facie,  to  have  been  share- 
holders at  the  time  of  the  contract,  and  endeavours  to  test,  by  the  scire 
facias,  whether  they  are  liable  to  execution  or  not.  It  is  said  that  Pid- 
geon  is  a  shareholder  who  might  have  been  proceeded  against,  because, 
if  process  issued  against  him,  he  has  a  claim  over  against  other  parties, 
whom  he  might  compel  to  pay.  I  think,  however,  that  the  statute  did 
not  contemplate  such  a  possibility  as  this,  but  looked  to  the  ordinary 
mode  of  making  an  execution  effectual.  And,  even  if  this  were  not 
clear,  I  should  think  that,  in  the  exercise  of  our  discretion,  we  should 
not,  for  such  a  reason  as  this,  say  that  reasonable  groimd  was  not  laid 
for  the  granting  of  a  scire  facias.  As  to  the  point  last  taken,  that,  when 
the  contract  mentioned  in  the  85th  count  was  made,  Brooke  was  not  a 
shareholder,  it  must  be  remembered  that  this  is  not  an  ordinary  scire 
facias  on  a  judgment,  but  a  proceeding  under  an  Act  of  Parliament 
framed  expressly  to  provide  a  remedy  against  persons  who  were  share- 
holders at  the  times  when  contracts  were  made ;  and  I  think  there  would 
be  no  difficulty  in  giving  such  a  limit  to  the  proceeding  as  would  fulfil 
the  purpose  of  the  act  and  at  the  same  time  prevent  hardship. 

Erle,  J.,  concurred. 
*11  m       *  ^^^^^  asked  if  the  rule  was  made  absolute  generally,  or  with 
^  any  special  limitation. 

The  Court  declined  to  make  any  special  order.  Rule  absolute. 

Manisty^  on  a  subsequent  day  of  the  term  (November  23d),  showed 
cause  on  behalf  of  Ridley  and  Gargill,  but  forbore,  after  the  decision 
already  pronounced,  to  argue  more  than  one  point.  Judgment  stands 
against  all  the  defendants  for  the  total  amount  claimed ;  but  it  is  admit- 
ted on  the  affidavits  that  for  the  amount  claimed  under  the  last  count 
Ridley  and  Gargill  are  not  liable.  The  judgment  being  against  the 
public  officer,  Ihe  defendants  Lave  had  no  opportunity  of  pleading  this ; 
they  cannot  plead  it  to  the  scire  facias,  if  issued ;  and  their  property  and 
effects  will  be  liable,  under  stat.  7  G.  4,  c.  46,  ss.  12,  13,  to  the  whole 
extent  of  the  sum  for  which  judgment  is  taken.  Either  the  plaintiff 
must  reduce  this  amount  by  entering  a  nolle  prosequi  or  otherwise,  or 
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the  scire  facias  ought  to  be  refused ;  in  which  case,  if  the  parties  apply- 
ing suffer,  it  will  be  their  own  fault  in  taking  an  excessive  jadgment. 
[Lord  Denman,  G.  J.  Perhaps  a  writ  of  inquiry  might  issue,  to  ascer- 
tim  what  was  really  due  when  the  parties  showing  cause  ceased  to  be 
partners.]  It  is  hard  that  persons  who  were  no  parties  to  the  judgment 
should  be  driven  to  this  proceeding.  [Wiohtman,  J.  An  action  of  debt 
is  always  brought  for  more  than  is  actually  due  ;  but  execution  issues 
only  for  the  real  sum :  if  it  be  taken  out  for  more,  the  defendant  moves 
the  Court  for  a  reduction.]  In  ordinary  cases  the  defendant  knows 
what  was  due:  the  shareholders  here  do  not.  [Colbriboe,  J.  No 
*one  obliged  you  to  become  shareholders.  Lord  Dbnman,  G.  J.  r^-t-t-t 
The  situation  is  that  in  which  you  have  placed  yourselves.]  At  ^ 
any  rate  the  plaintiff  should  undertake  not  to  issue  execution  against 
Bidley  and  Gargill  for  more  than  the  amount  due. 
Sir  J.  JerviSj  Attomey-Qeneral,  agreed  to  this. 
Per  Gurtam.{a) 

Ordered :  That  a  writ  of  scire  facias,  on  the  judgment  obtained 
by  the  plaintiff  in  this  cause,  issue  against  the  said  John  Rid- 
ley,  to  enable  the  said  plaintiff  to  have  execution  upon  the  said 
judgment :  the  plaintiff  undertaking  not  to  endorse  the  execu- 
tion for  more  than  is  really  due. 
The  same  rule  as  to  Gargill. 

(a)  Lofd  Dinuor,  0.  J.,  Colbbzdgi,  Wiohtmav,  and  Eblb,  Ji. 


•CATHERINE  GUMMING  t».  INCE  and  Wife  and  HOOPER  f.^„- 

»nd  Wife.    Nov.  11.  L  ^" 

Plaintiff  being  confined  in  a  Innatic  aeylnm,  and  an  inqnirition  under  a  eommisBion  of  Innaey 
being  held  upon  her,  and  attended  bj  her  oonnBel,  before  any  rerdiot  wai  given  an  agreement 
waa  rigned  by  her  eoonsel  and  coanael  attending  for  the  promoters  of  the  eommission,  that  tiio 
plaintiff  should  be  released  from  oonfinementy  that  certain  arrangements  should  be  made  as  to 
property  whieh  she  claimed,  that  the  title  deeds  relating  thereto,  which  had  been  taken  from 
her  when  she  was  confined,  and  now  were  in  the  hands  of  the  promoters,  should  be  given  up 
and  placed  in  the  hands  of  H.,  and  that  the  commission  should  be  superseded.  Accordingly, 
plaintiff  waa  released ;  and  the  deeds  handed  over  to  H.  Plaintiff  then  brought  detinue  agiunst 
H.  for  the  deeds.  An  interpleader  rule  was  obtained,  on  the  claim  of  the  promoters,  by  which 
the  proceedings  were  stayed,  and  a  feigned  issue  brought,  by  plaintiff  against  the  promoters,  to 
tiy  whether  plaintiff  was  entitled  to  the  deeds  notwithstanding  tiie  arrangement.    Held : 

L  That,  on  the  trial  of  such  issue,  it  was  not  necessary  that  plaintiff  shoo'^d  prove  her  title  to  tha 
deeds,  the  question  being  only  whether  the  agreement  prevented  her  from  insisting  on  her  title. 

1  That  it  waa  rightly  left  to  the  jury,  on  evidence  of  the  atate  of  plaintiff'a  mind  and  health 
at  the  time  of  the  agreement  being  made,  to  aay  whether  the  consent  of  her  counsel  waa 
obtained  by  constraint  and  without  b«r  free  will ;  and,  the  Jury  having  so- found,  that  plaintiff 
waa  entitled  to  the  verdict :  and  that  the  legality  of  the  reatraint  (aasuming  it  to  have  been 
legal),  and  the  oonaent  of  oounael,  fumiahed  no  eonduaive  proof  that  the  agreement  waa  not 
void  by  dureaa. 

This  was  a  feigned  issue,  to  try  whether  the  plaintiff  was,  on  17th 
December,  1846,  entitled  to  certain  deeds  and  writings  specified  in  the 
VOL.  XL— 10  G 


112  CUMMING  V.  mCE.  M.  T.  1847. 

]00Qe,  <<notwithBtandiiig  a  oertam  arrangement  alleged  to  hare  beeift 
entered  into  on  the  '22d  day  of  September/'  1846. 

On  the  trial,  before  Erlb,  J.,  at  the  Middlefiez  cdttings  after  Eaatef 
term,  1847,  the  following  facts  appeared.  The  plaintiff  claimed  to  be 
entitled  to  certain  landed  property,  as  tenant  in  fee,  and  to  tiie  titie 
deeds  relating  thereto.  In  May,  1846,  at  which  time  she  was  a  married 
woman,  she  was  forcibly  taken  to  a  private  lunatic  asylum,  and  there 
detained  till  released  as  hereafter  mentioned ;  and  the  title  deeds,,  which 
then  were  in  her  dwelling-house,  were  taken  from  thence.  The  two  male 
defendants  had  married  her  daughters,  the  two  female  defendants.  Li 
July,  1846,  the  husband  of  the  plaintiff  died.  Afterwards,  a  comnussioa 
of  lunacy  was  sued  out  against  the  plaintiff,  promoted  by  the  defendants ; 
^-ttyy  ai^d  an  inquisition  was  holden,  which  '^pras  attended  by  counsel 
^  for  the  plaintiff  on  the  one  side  and  for  the  defendants  on  the 
other.  Before  any  verdict  was  taken,  an  arrangement  was  entered  into, 
which  was  reduced  to  writing,  and  signed  by  the  counsel  on  both  sides. 
The  material  parts  were  in  the  words  following. 

^^Re  Oamming. 

«  Promoters  to  withdraw  from  further  prosecuting  inquiry,  stating  that 
tiiey  had  done  so  under  an  impression  that  it  was  desiraUe  for  all  parties 
that  an  arrangement  should  be  made,  that  an  arrangement  had  been 
come  to  that  Mrs.  Gumming  should  be  immediately  discharged  from  all 
restraint ;  arrangement  to  be  that  three  trustees  should  be  appointed,  in 
whom  property  vested ;  one  to  be  named  by  Mrs.  Ince  and  Mrs.  Hooper, 
the  other  by  Mrs.  Gumming,  the  third  by  the  commissioner  or  the  two 
trustees :  a  deed  of  settlement  to  be  prepared,  under  which  Mrs.  Gum- 
ming should  be  entitled  to  rents  and  profits  of  estates  for  life :  after  her 
death,  one-third  of  annual  income  to  be  held  by  trustees  for  separate 
use  of  Mrs.  Ince  for  life ;  after  her  death  for  her  husband,  if  he  survived 
her ;  and  then  to  her  children :  similar  arrangement  as  to  Mrs.  Hooper.** 
Other  regulations  as  to  the  property  were  then  specified. 

it  Deed  to  carry  out  arrangement  to  be  prepared  by  Messrs.  ^axon  h 
Hooper,  Pump  Gourt,  Temple ;"  <<  the  promoters  undertaking  forthwith 
to  quash  or  supersede  the  commission,  or  adopt  such  other  steps  as  may 
be  necessary  to  put  a  final  end  to  the  proceedings.  All  the  private 
papers  to  be  given  up  immediately  to  Mrs.  Gumming.  The  deeds  to  be 
4^1141  ^^P^^^^^  ^^  Messrs.  ""Saxon  k  Hooper."  «Any  dispute  or 
^  difference  in  fully  effectuating  this  arrangement  to  be  left  to  the 
joint  arbitration  of*  the  counsel  (naming  them). 

Signatures  of  the  two  counsel. 

The  plaintiff  was  then  set  at  liberty,  no  verdict  having  been  given; 
and  the  title  deeds,  which  then  were  in  the  custody  of  the  defenduitay 
were  placed  in  the  hands  of  Messrs.  Saxon  k  Hooper.  The  plaintiff 
afterwards  applied  to  them  for  the  deeds;  which  Mr.  Hooper  then 
refused  to  deliver  up.    The  plaintiff  thereupon  commenced  an  action  of 
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detinue  against  him  for  the  deeds.  He  applied  for  relief  under  the 
Interpleader  act :  and  Wighthak,  J.,  on  9th  January,  I84T9  signed  an 
order,  stated  to  be  made  <<  upon  hearing  the  attomeys  or  agents  of  the 
pbintiff  and  of  the  claimants  John  Ince  and  Catherine  Elizabeth  his 
irife,  and  Benjamin  Bayley  Hooper  and  Thomasine  Catherine  his  wife'* 
(the  four  present  defendants),  staying  proceedings  in  the  actipil  of  de* 
tiniie,  requiring  the  plaintiff  to  deposit  the  deeds  in  the  custody  of  one 
of  the  Masters,  and  ordering  an  issue  to  be  tried  between  the  present 
pkmtiff  and  the  present  defendants,  <<  whether  the  plaintiff  waa,  at  the 
commencement  of  the  action,  entitled  to  such  deeds  or  writings,  or  any 
of  them,  notwithstanding  the  arrangement  alleged  to  be  entered  into  on 
or  about  the  22d  day  of  September  last."  The  case  for  the  plaintiff  now 
was  that  the  agreement  was  not  binding  upon  her,  as  being  executed 
imder  duress :  and  evidence  was  given  of  the  effect  produced  upon  her 
health  by  the  confinement,  and  of  her  distressed  state  of  mind  in  con* 
sequence.  The  counsel  for  the  defendants  offered  no  evidence,  but  dis^ 
puted  the  duress :  and,  further,  contended  that  the  plaintiff  was  bomsd 
lo  give  evidence  of  ""her  title  to  the  deeds.  The  learned  Judge  r^t^^j- 
left  to  the  jury  the  question  only  whether  the  consent  of  the  ^ 
l^intiff 's  counsel  to  the  agreement  was  obtained  by  constraint  and  with* 
oat  the  exercise  of  her  free  will.  The  jury  having  found  that  it  was  so 
obtained,  his  Lordship  directed  a  verdict  for  the  plaintiff. 

WaUon,  in  Trinity  term,  1847,  obtained  a  rule  for  a  new  trial  on  the 
ground  of  misdirection. 

Ooekbum  and  Hanee  now  showed  cause.(a)    First,  the  only  question 
raised  on  this  issue  is  as  to  the  effect  of  the  arrangement :  proof  of  title  on 
the  part  of  the  plaintiff  was  therefore  not  wanted :  the  title  was  assumed 
for  the  purpose  of  the  cause.    \_The  Court  assented  to  this.]    Then  the 
question  is,  whether  the  deed  was  executed  under  duress  such  as  to  avoid 
it.    No  proof  was  offered  that  the  steps  required  by  stat.  8  &  9  Vict.  o. 
100,  88.  45,  46,  47,  to  legalise  the  restraint  of  a  supposed  lunatic,  had 
been  taken.     The  arrangement  is  therefore  invalid,  as  a  contract  is  of 
which  the  only  consideration  is  die  forbearance  to  proceed  in  an  action 
brought  without  cause ;  Wade  v.  Simeon,  2  C.  B.  548,  564.    But,  fuiv 
ther,  even  if  the  imprisonment  had  been  lawflil,  the  deed  would  be  void. 
The  authorities  which  may  be  relied  on,  as  showing  the  contrary,  prove 
only  that,  in  the  case  of  lawful  imprisonment,  a  deed  executed  for  the 
purpose  of  effecting  that  which  is  the  object*  of  the  imprisonment  is  not 
Toid ;  2  Bac.  Abr.  771  (7th  ed.),  tit.  Duress  (A) ;  but,  if  a  legal  impri- 
sonment be  made  the  means  of  exacting  a  deed  which  is  foreign  to  that 
object,  this  is  duress ;  9  Vin.  Abr.  317,  tit.  Buregs  (B),  pi.  1.  *Now  -^-. ,. « 
here  the  object  of  the  imprisonment  was  only  the  safety  of  the  ^ 
inpposed  lunatic.     The  custody  had  no  reference  to  any  claim  on  the 
title  deeds ;  therefore  cases  like  Longridge  v,  Dorville,  5  B.  &  Aid.  117, 

(a)  Before  Lord  DsincAir,  C.  J.,  CoLSRiDei,  WieBTMAH,  and  Erli,  Js. 
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ftnd  Smith  v.  Monteith,  13  M.  k  W.  427,  where  forbearance  from  en> 
forcing  a  claim  which  may  be  valid  has  been  held  to  be  a  good  consider- 
ation, do  not  apply.  The  fact  that  the  counsel  for  the  plaintiff  assented 
famishes  only  evidence  from  which  a  jury,  if  they  think  iSt,  may  infer 
that  there  was  no  duress :  and  this  was  so  put,  on  the  part  of  the  defend- 
ants, at  the  trial.  If  the  counsel  made  the  agreement  for  the  purpose 
of  delivering  the  plaintiff  from  custody,  that  was  duress.  It  would  be 
against  public  policy  if  the  releasing  an  alleged  lunatic  were  allowed  to 
be  the  ground  of  a  contract  like  this. 

Wationf  contrd*.  First,  the  argument  now  used  shows  that  the  title 
was  put  into  question  by  the  issue  ;  for  it  is  now  urged  as  an  important 
circumstance  that  the  defendants  had  no  claim.  In  Lett  v.  Melville,  3 
M.  k  G.  40,  there  was  a  feigned  issue  whether  the  plaintiffs  were  entitled 
to  certain  goods,  free  from  an  execution :  and  it  was  held  that  they, 
claiming  as  assignees,  must  show  themselves  entitled  as  such,  by  proof 
of  the  trading,  the  petitioning  creditor's  debt,  and  the  bankruptcy, 
though  no  notice  of  disputing  them  had  been  given.  Next,  where  an 
imprisonment,  or  other  proceeding  insisted  upon  as  duress,  takes  place 
in  the  regular  course  of  legal  proceedings,  there  is  no  such  duress  as 
avoids  a  contract.  « If  a  man  be  imprisoned  by  order  of  law,  the 
plaintiffs  may  take  a  feoffment  of  him  or  a  bond  for  his  satisfaction,  and 
^-t-tPf-t  for  the  deliverance  of  the  ""defendant,  notwithstanding  that  impri- 
^  sonment,  for  this  is  not  by  duress  of  imprisonment,  because  he 
was  in  prison  by  course  of  law ;  for  it  is  not  accounted  in  law  duress  of 
imprisonment,  but  where  either  the  imprisonment  or  the  duress  that  is 
offered  in  the  prison,  or  at  large,  is  tortious  and  unlawful,  for  exeetiti0 
Juris  nan  habet  injuriam ;"  2  Inst.  482.  This  doctrine  is  repeated  in 
the  passage  mentioned  on  the  other  side  from  2  Bac.  Abr.  771  (7th  ed.), 
tit.  Duress  (A),  where  Tearb.  Hil.  43  Ed.  3,  fol.  10  B,  pi.  32,  is  cited  in 
the  margin.(a)  Knight  and  Norton's  Case,  3  Leon.  239,  and  Stepney 
1^.  Lloyd,  Gro.  Eliz.  646,  show  that  the  distinction  is  between  legal  and 
illegal  imprisonments.  In  an  Anonymous  case  in  Levinz,  1  Lev.  68,  a 
party  caused  one  against  whom  he  had  not  good  cause  of  action  to  be 
arrested  and  detained  in  prison  till  he  made  a  release,  with  menaces  that 
he  should  lie  there  and  rot  if  he  would  not  seal  a  release:  and,  on  auditft 
querela,  it  was  held  that  the  release  so  made  was  not  made  under  duress 
80  as  to  avoid  the  deed,  he  being  in  custody  under  the  King's  writ. 
[GoLBRlDas,  J.  That  was  a  colourable  use  of  the.  King's  writ :  can  the 
case  be  law  ?]  The  action,  if  colourable,  should  be  impeached  in  a  direct 
manner.  Next,  on  the  facts,  the  iaprisonment  was  legal.  [Lord  Dex- 
MAN,  G.  J.  You  must  not  argue  tl  at  the  plaintiff  was  lunatic :  for,  if 
80,  how  could  the  agreement  be  gooi  ?]    It  might  be  executed  during  a 

(a)  The  objeetion  there  seems  to  hftre  finally  been,  that  the  plea  of  duress  did  not  arer  thai 
<h«  bond  was  made  apunst  the  will  of  the  defendant :  the  plea  was  amended  bj  inserting  oomtn 
•Ml  $rU  €i  voimn$;  wfaieh  was  thereupon  trarersed  by  the  plainti£ 
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lofiid  interval.  Bat,  farther,  the  plaintiflf 'a  coansel  having  concorred^ 
diere  ooold  be  nodaress.  The  case  ^resembles  that  of  a  warrant  r^^^e^ 
of  attorney  given  by  a  prisoner,  before  the  statatory  regulation  ^ 
of  1  &  2  Viet.  c.  110,  8.  9,  in  the  presence  of,  and  attested  by,  his 
attorney.  The  principle  acted  upon  in  giving  effect  to  the  agreement  of 
counsel  appears  in  Fumival  v.  Bogle,  4  Ross.  142.  Wade  v.  Simeon, 
8  C.  B.  548,  was  a  very  different  case  from  this :  there  it  appeared  on 
the  record  that  the  party  bringing  the  action  knew  it  to  be  groundless. 
The  agreement  is  not  against  public  policy :  no  mischief  can  arise :  the 
Lord  Chancellor,  if  the  release  ought  not  to  have  taken  place,  may  order 
the  proceedings  in  lunacy  to  go  on ;  or  a  fresh  commission  may  issue. 

Our,  adv,  v%bU. 
Lord  Denm AN,  G.  J.,  in  the  vacation  after  this  term  (December  11th), 
delivered  the  judgment  of  the  Court. 

This  was  a  trial  of  an  issue,  whether  the  plaintiff,  notwithstanding  an 
arrangement  made  by  her,  was  entitled  to  the  possession  of  certain  title 
deeds. 

We  are,  in  the  first  place,  clearly  of  opinion  with  the  plaintiff,  tiiat 
her  title  to  the  deeds,  independently  of  that  arrangement,  was  not  open 
to  inquiry  on  the  trial ;  and  that  the  meaning  of  the  issue  was,  whether 
the  arrangement  alluded  to  prevented  her  from  claiming  to  hold  the 
deeds  though  otherwise  entitled ;  as  it  was  by  means  of  that  arrangement 
that  they  had  been  handed  over  by  the  plaintiff  to  the  defendants. 

The  arrangement  was  this.  The  defendants,  plaiptiff's  daughters, 
were  prosecuting  a  commission  of  lunacy  against  her.  On  the  inquiry 
into  the  state  of  the  plaintiff's  mind,  before  the  commissioners,  after 
certain  witnesses  had  been  examined,  it  was  arranged  *that  the  ^^^^ 
commission  should  be  dropped  on  the  plaintiff  giving  up  the  deeds.  ^ 
This  arrangement  was  signed  by  the  counsel  attending  on  both  sides. 
On  the  trial  of  this  issue  the  plaintiff  contended  that  the  arrangement 
was  not  binding,  because  obtained  by  duress.  She  had  been  confined 
at  an  asylum,  where  her  health,  and  even  her  state  of  mind,  were  said  to  be 
affected  and  endangered  by  the  treatment  she  underwent.  The  attor- 
neys' clerk  swore  that  he  believed  such  to  be  the  probable  effect  of  her 
remaining  so  confined ;  and,  farther,  that  she  acceded  to  the  arrange- 
ment only  from  fear  of  these  consequences. 

The  argument  for  the  plaintiff  was  that  this  confinement  was  illegal, 
as  she  was  permitted  by  the  arrangement  to  go  at  large ;  but  that,  even 
if  lawful,  it  was  a  restraint  on  her  will,  which  prevented  any  contract 
made  under  that  duress  from  binding  her.  On  the  defendants'  side,  it 
was  argued  that  the  legal  process  set  in  motion  for  ascertaining  the  state 
of  the  plaintiff's  mind  was  lawful  and  bonft  fide ;  and  that,  even  if  ill 
foimded  in  fact,  an  arrangement  made  between  the  parties  pending  the 
inquiry  was  valid  and  obligatory :  and  much  stress  was  laid  on  the  neces- 
Atj  of  abiding  by  engagements  made  by  those  who  represent  the  inte* 

a2 
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E#Bt8  of  partieB  litigating  in  Courts  of  Justice,  more  especially  when 
sanctioned  by  counsel  acting  for  the  benefit  of  both  parties.  Great 
weight  is  due  to  these  considerations,  which  no  doubt  ought  to  be  held 
decisive  in  any  ordinary  legal  proceeding,  when  both  parties  are  com- 
petent and  free  to  exercise  their  judgment.  But,  whwe  one  party 
is  alleged  to  be  a  lunatic,  and  threatened  with  the  consequences  of 
that  allegation,  the  parties  cannot  be  considered  as  meeting  on  equal 
*1 901  *^^^'^'  ^^  object  of  proceeding  with  a  commission  of  lunacy 
-^  is  to  establish  incompetency  to  do  reasonable  acts,  and  to  take 
the  management  of  the  supposed  lunatic's  affairs,  and  his  person,  out  of 
his  own  hands,  and  lodge  them  in  others  appointed  without  his  consent. 
How  then  (it  may  be  asked)  can  those  who  apply  for  the  commission 
aflbrm  that  the  lunatic  is  able  to  negotiate  an  agreement  of  which  his 
pecuniary  interest  and  the  proper  care  of  his  person  are  the  only  sub- 
jects? We  are  of  opinion  that  the  defenduits  cannot  maintain  the 
plaintiff's  competency  in  the  face  of  their  own  proceeding.  But,  if  we 
can  assume  that  the  plaintiff  was  in  possession  of  her  right  reason,  she 
was  the  proper  person  to  retain  the  deeds  then  in  her  power,  and  ought 
not  to  have  been  deprived  of  them.  And,  if  she  was  induced  to  resign 
them  by  fear  of  personal  suffering  brought  upon  her  by  confinement  in.  a 
lunatic  asylum  by  the  act  .of  the  def^dants,  the  resignation  would  appear 
to  be  brought  about  by  a  direct  interference  with  her  personal  freedom. 
Is  not  this  truly  described  as  duress?  and  was  the  contract  which  resulted 
made  with  her  free  will  ?  That  her  counsel  exercised  a  sound  discretion, 
and  did  the  best  for  their  client's  interest,  we  do  not  for  a  moment  doubt. 
But  they  are  not  invested  by  any  superior  power  with  the  power  and 
duty  of  guardianship  over  the  lunatic.  Their  right  to  act  for  her  is 
derived  from  herself  alone.  As  long  as  she  was  at  liberty,  she  might 
authorisse  them  to  appear  in  her  behalf  and  disprove  the  imputed  insanity : 
but,  as  she  was  incompetent  (by  the  hypothesis)  from  making  any  con- 
tract, she  was  incompetent  to  appoint  any  one  to  deal  for  her  in  relaticA 
*1911  ^^  ^^^  liberty  or  her  property.  If,  on  the  other  hand,  *her  ooua- 
^  sel  acted  for  her,  believing  her  of  sound  mind,  from  the  same 
fear  of  inconvenience  and  disease,  as  likely  to  arise  from  her  confine- 
ment, which  affected  the  mind  of  their  principal,  their  proceeding  ought 
to  be  considered  as  enforced  by  the  same  duress.  Possibly  it  might 
have  been  more  for  the  plaintiff's  interest  vi  this  case  to  acquiesce  in  the 
arrangement  than  to  question  it :  but,  if  it  is  now  questioned  on  grounds 
which  prove  it  to  have  no  binding  force  at  law,  we  have  no  power  to 
change  its  nature  and  say  that  it  shall  be  carried  into  effect. 

The  case,  then,  was  properly  laid  before  the  jury  when  they  were 
asked  whether  the  plaintiff  made  the  arrangement  with  her  own  free 
will :  and  the  jury  found  a  true  verdict  when  they  negatived  that  pro- 
position. 

We  may  observe  that,  though  the  peculiar  facts  of  this  case  are  not 
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diated  to  any  former  decuion,  our  present  opinion  does  not  clasli 
irith  any,  but  appears  to  flow  from  well  regulated  principles.  And  we 
may  add  that  probably  some  other  arrangement  may  yet  be  amicably 
made,  more  faTourable  to  the  interests  of  the  whole  family  than  any 
triumph  in  a  court  of  law.  Bule  discharged. 


The  QUEEN  v  The  Inhabitants  of  the  Township  of  LEEDS.    Nov.  18. 

(PRESTON  V.  LEEDS.) 
Beported  9  Q.  B.  910. 


♦DOE,  on  the  demise  of  BASTOW  and  Others,  v.  OOX.  -^-^o 

Nov.  15.  L  -^^^ 

rmifo  in  »  deed :  A.  agrees  ^to  beeome  teaaiit^  to  C.  and  D.  of  the  premises,  Ae.,  **nt  their 
wiU  and  pleMwe,  «t  and  after  the  rate  of  252.  if.  per  annmny  payable  quarterly."  A.  remained 
in  ponesrion  under  this  agreement  for  two  years,  and  paid  a  year's  rent;  after  which  the  lei- 
SOTS  distrained  for  four  qnarters*  rent 

Eflld  that  A.  was  tenant  at  wiU,  and  not  from  year  to  year. 


EjBGTHEirr  for  premises  in  Surrey.  On  the  trial,  before  Goltman, 
J.,  at  the  last  Surrey  assizes,  it  appeared  that  the  defendant,  on  June 
18th,  1844,  mortgaged  his  interest  in  the  premises  to  the  trustees  of  a 
building  society,  now  lessors  of  the  plaintiff,  by  a  deed  containing  this 
proviso: 

"  The  said  W.  Cox  doth  hereby  agree  to  become  tenant  to  the  said  B. 
Bastow,"  &c.,  <<  their  executors,"  jcc,  <<  of  the  premises  hereby  demised, 
henceforth,  at  their  will  and  pleasure,  at  and  after  the  rate  of  252.  4^* 
per  annum,  payable  quarterly." 

The  defendant  retained  possession  and  paid  a  year's  rent,  but  after- 
wards made  default :  in  January,  1847,  the  lessors  of  the  plaintiff  dis« 
trained  for  four  quarters'  rent  then  due :  and  on  May  6th,  1847,  they 
gave  him  notice  to  quit  in  a  week ;  which  not  being  obeyed,  the  present 
action  was  brought.  The  defendant's  counsel  insisted  that,  by  the  pro- 
Tiflo,  he  was  tenant  from  year  to  year,  and  entifled  to  six  months'  notice. 
CoLTMAN,  J.,  was  of  a  different  opinion,  but  reserved  leave  to  move  for 
a  nonsuit.    Verdict  for  plaintiff. 

Luih  now  moved(a)  that  a  nonsuit  might  be  entered.  The  legal  ope- 
ration of  the  proviso  was  to  create  a  tenancy  from  year  to  year.  The 
Courts  have  always  *favoured  such  a  construction  where  a  yearly  pj„^oo 
rent  has  been  reserved :  and  the  lessors  of  the  plaintiff  recog-  ^ 
nised  a  yearly  tenancy  by  the  distress  for  four  quarters.  [Erle,  J.  Is 
there  any  instance  in  which  the  words  <<  at  will"  have  been  overlooked  ? 

(«)  The  ease  had  stood  orer  from  the  oommencement  of  the  Unn,  in  order  that  the  deed  might 
hepfodneed. 
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CoLERCDOB,  J.     <<  So  long  u  both  parties  sliall  please*'  is  very  different.] 
This,  under  the  circumstances,  was  a  tenancy  at  the  pleasure  of  both. 

Lord  Denman,  C.  J.  The  Courts  are  desirous  to  presume  a  tenancy 
from  year  to  year,  where  parties  do  not  express  a  different  intention : 
but  here  they  have  expressed  it.  To  hold  otherwise  would  be  going 
beyond  any  decided  case. 

Coleridge,  J.  Mr.  Lush  says  the  rule  has  been  to  presume  in  favour 
of  a  yearly  tenancy.  But  it  is  also  a  rule  that  documents  shall  be  con- 
strued according  to  the  apparent  intention ;  which,  in  the  present  instance, 
clearly  is  to  create  a  tenancy  at  will.  Rent,  at  the  rate  of  251.  4«.  per 
annum,  is  to  be  paid  quarterly ;  but  that  is,  if  the  will  continues  unde- 
termined :  otherwise  the  reservation  by  quarters  will  not  take  effect. 

WiGHTMAN,  J.  I  am  of  the  same  opinion.  The  meaning  of  the 
reservation  is,  that  the  tenant  shall  pay  at  such  and  such  a  rate  during 
the  time  for  which  he  may  occupy. 

Erle,  J.  I  am  of  the  same  opinion.  The  intention  is,  that  the  ten- 
ant shall  hold  at  the  will  of  the  lessors,  and  at  will  only. 

Rule  refused. 


♦124]  *PADWICK  V.  TURNER. 

Dedaratioii,  by  endorsee  of  %  biU  of  exchange  agminat  acceptor,  itated  that  (he  drawer  required 
defendant  to  pay  "  three  montht  after  the  date  thereof;  wAtcA  period  had  elapeed  before  the 
eommencement  of  this  suit :"  that  defendant  accepted,  and  promised  to  pay  the  bill  "aooording 
to  the  tenor  and  effect  thereof/'  bnt  **  disregarded  his  promise/'  and  did  not  pay. 

Demurrer,  assigning  for  cause,  that  the  declaration  did  not  show  that  the  three  days  of  grace  bad 
elapsed.  A  Judge  at  Chambers  ordered  the  demurrer  to  be  set  aside  as  friTolous :  and  thiw 
Court  refused  a  rule  nisi  to  rescind  the  order. 

Assumpsit  by  endorsee  of  a  bill  of  exchange  against  acceptor.  Tht 
declaration  stated  that  the  drawer,  on  12th  June,  1847,  <<  made  his  bill 
of  exchange  in  writing,  and  directed  the  same  to  the  defendant,  and 
thereby  required  the  defendant  to  pay"  to  the  drawer's  order  1602., 
<<  three  months  after  the  date  thereof;  which  period  had  elapsed  before 
the  commencement  of  this  suit ;  and  the  defendant  then  accepted  the  said 
bill :"  averment  of  endorsement  to  plaintiff  and  notice  to  defendant : 
«  and  the  defendant  then  promised  the  plaintiff  to  pay  him  the  said  bill, 
according  to  the  tenor  and  effect  thereof,  and  of  the  said  acceptance  and 
endorsement."  Breach,  that  defendant  <<  hath  disregarded  his  promise, 
and  hath  not  paid  the  amount  of  the  said  bill,  or  any  part  thereof." 

Special  demurrer,  assigning  for  cause  that  it  was  not  stated  that  the 
days  of  grace  allowable  upon  such  bills  of  exchange  had  elapsed  before 
the  suit ;  that  no  breach  was  shown,  inasmuch  as  it  was  consistent  with 
the  declaration  that  the  bill  was  not  due  before  the  suit ;  and  that  the 
breach  did  not  correspond  with  the  promise. 
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Pattsson,  J.,  on  summons,  ordered  the  demurrer  to  be  set  aside,  as 
fiiToIous.     In  this  term,(a) 

PhipMon  moved  to  rescind  the  order.     The  <<  period"  <<  elapsed*'  is  the 
three  months  "after  the  date"  of  the  *bilL     It  is  true  that  the  p^^oc 
custom  of  merchants  annexes  what  Story  (Commentaries  on  the  law  ^ 
of  Bills  of  Exchange,  s.  333),  calls  <<  indulgence,  or  respite,"(6)  to  the  per- 
formance of  the  contract ;  so  that  the  liability  does  not  arise  till  three 
days  after  the  time  named  in  the  contract ;  Brown  v.  Harraden,  4  T.  R. 
148,  151,  152 :  but  the  contract  itself,  as  it  appears  in  the  declaration, 
is  to  pay  in  three  months.     If,  as  a  matter  of  law,  a  bill  so  drawn  is 
drawn  for  three  months  and  three  days,  the  declaration  ought  so  to 
describe  it,  because  a  contract  must  be  set  out  according  to  its  legal 
effect :  and  it  would  then  follow  that,  wherever,  on  a  declaration  describ- 
ing the  bill  in  its  actual  terms,  issue  is  joined  upon  a  denial  of  the  ac- 
ceptance, there  must  be  a  nonsuit  when  it  appears  that  the  custom  is  to 
aUow  the  three  days.     It  is  true  that,  where  the  law  itself  incorporates 
a  condition  into  a  contract,  that  condition  need  not  be  stated ;  as  where  . 
reasonable  time  for  the  performance  is  introduced  by  legal  construction. 
But  there  the  averment  must  add  that  the  reasonable  time  has  elapsed.. 
In  the  old  precedents  the  ambiguity  was  avoided  by  stating  the  bill  to  be- 
drawn  according  to  the  custom  of  merchant8,(<?)  and  alleging,  as  breach,, 
that  the  defendant  did  not  pay  according  to  the  tenor  and  effect  of  the* 
biU.    [CoLERiBQE,  J.    The  promise  is  described  here  as  a  promise  to  pay- 
according  to  the  tenor  and  effect :  then  the  breach  is  that  the  plaintiff 
"hath  disregarded  his  promise."]     It  would  be  very  lax,  especially  on- 
special  demurrer,  to  intend  from  such  averments  that  three  days  had' 
elapsed  beyond  the  three  months.    Would  such  words,  in  an  action  ^^^  ^^. 
*agamst  the  drawer,  supply  the  want  of  an  averment  of  regular  *- 
presentment,  dishonour,  and  notice  ?    It  is  understood  that  Aldebsok, 
B.,  in  a  case  at  chambers,  acted  upon  the  view  for  which  the  defendant 
now  contends.     [Lord  Denmak,  C.  J.     We  will  inquire  whether  my 
brother  Patteson  retains  his  opinion  after  he  has  heard  what  Mr.  Baron^ 
Alderson  did.]  Cur.  adv..  vuU. 

Lord  Denman,  C.  J.,  on  a  later  day  in  this  term  (November  8th),, 
deliyered  the  judgment  of  the  Court. 

In  this  case  we  have  consulted  my  brother  Fattesok.  His  opinion  is 
not  altered  in  consequence  of  what  is  stated  to  have  been  done  by  my 
brother  Alderson  in  another  case.  My  brother  Patteson  thinks  there 
must  be  some  material  distinction  between  the  two  cases,  and  is  decidedly 
of  opinion  that  the  demurrer  in  this  case  is  frivolous.  We  are  always 
very  unwilling  to  interfere  with  the  discretion  of  a  Judge  at  chamberi; 
in  a  matter  of  this  kind ;  and  there  will  be  no  rule.        Rule  refused.. 

(a)  November  5th.    Before  Lord  Devxaf,  0.  J.,  CoLSBiDei,  Wigbtviv,  and  Eblb,  Js. 

(6)  See  ChiUy  on  Bills,  374  (ed.  0),  and  note  (ti),  ibid. 

(e)  Thia  statement  was  not  made  in  the  declaration  in  the  present  case. 

VOL.  XI. — 11 
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^  „„  *DOE  on  the  demise  of  THE  COMPANY  OF  PROPRIETORS 
l^^J  OF  THE  BIRMINGHAM  CANAL  NAVIGATIONS,(a)  v. 

BOLD. 

On  ejectment  npon  the  demUe  of  a  oorporation,  it  appeared,  from  defendants  admimioni,  that 
he  had  taken  the  land  by  permiBsion  of  H.,  a  servant  of  the  corporation,  and  that  F.,  aaoUier 
servant  of  the  corporation,  had  given  him  notice  to  deliver  np  possession.  No  lease,  nor 
notice,  nor  appointment  of  F.  or  H.  as  agent  under  aeal,  was  produced. 

Held,  that  the  jury  were  rightly  directed  to  find  for  the  plaintiiT,  if  Hiey  thought  H.  and  F.  wen 
authorised  by  the  company  to  actb 

A  tenancy  at  will,  commencing  in  1824  and  determined  in  1831,  before  the  coming  into  effeoi  of 
Stat  3  ft  4  W.  4,  c  27  (31st  December,  1833),  is  no  bar,  under  sects.  2,  7,  to  an  ctjectment  com- 
menced in  1847. 

Ejectment  for  land  in  Worcestershire ;  demise,  Ist  January,  1847. 

On  the  trial,  before  Erle,  J.,  at  the  last  Worcestershire  assizes,  it 
appeared  that,  in  1831,  Joseph  Smith,  an  inspector  of  the  canal  of  the 
lessors  of  the  plaintiff,  by  order  of  John  Freeth,  a  clerk  and  superinten- 
dent of  the  Company,  served  notice  on  the  defendant,  who  was  tiien  in 
possession,  that  he  must  give  up  the  land  to  the  Company.  The  defend- 
ant answered  that  he  would  not  give  it  up,  as  Houghton,  a  former  cleik 
and  superintendent  of  the  Company,  had  told  him  to  take  it  and  use  it 
as  a  garden.  On  another  occasion,  defendant  asked  whether  the  Com- 
pany would  allow  him  a  trifle  to  give  it  up.  It  appeared  that  he  had 
been  in  possession  ever  since  1824.  No  actual  lease  was  produced.  For 
the  plaintiff  it  was  contended  that  this  was  evidence  of  a  tenancy  at  will 
to  the  Company,  commencing,  in  1824  and  terminating  in  1831.  For 
the  defendant  it  was  argued  that  the  corporation  could  create  a  tenancy 
♦1 99r\  ^^  ^^^  ^^  determine  it,  only  by  some  deed  under  their  ""corporate 
^  seal,  or  by  means  of  an  assent  authorized  under  seal.  The 
learned  Judge  told  the  jury  to  find  a  verdict  for  the  plaintiff,  if  they 
thought  that  Houghton  and  Freeth  were  authorized  by  the  Company  to 
uct  as  above  stated.  Verdict  for  the  plaintiff.  Leave  was  then  given 
to  move  for  a  nonsuit  on  the  point  made  for  the  defendant. 

In  this  term,(i) 

<7.  Chray  moved  for  a  nonsuit,  or  for  a  new  trial,  First,  as  to  the  au- 
thority. The  learned  Judge  appears  to  have  been  of  opinion  that  a 
license  would  be  enough  to  account  for  the  holding  by  the  defendant.  A 
license,  however,  must,  upon  principle,  confer  a  tenancy  at  will.  And, 
besides,  a  corporation  cannot  give  a  license,  except  by  seal ;  Com.  Dig, 
Franchi»e%,  (F  13),  referring  to  Bro.  Abr.  Oarporations  and  CapucitieSj 
pL  50,  51,  and  Horn  v.  Ivy,  1  Vent.  47,  48.  [Coleridge,  J.  A  cor- 
poration may  maintain  use  and  occupation,  where  they  have  suffered  the 


(a)  The  corporation  under  that  title  was  first  created  hj  stat.  34  G.  3,  o.  87.  Bee  earlier 
later  acts,  incorporating  and  uniting  companies  for  carrying  on  the  navigations,  from  1  staL  8  G. 
8,  c.  38,  to  fltat  58  G.  3,  c.  ziz.  (local  and  personal,  public),  recited  in  stat  6  A  6  W.  4,  c  zzxir. 
(local  and  personal,  public),  which,  by  sect  1,  repeals 'the  aboye  mentioned  and  other  aots»  and, 
by  sect  2,  reincorporates  the  Company  by  the  title  stated  in  the  text 

(h)  November  5th.    Before  Lord  Dbioiak,  C.  J.,  Colbridok,  Wightmak,  and  Erlb,  Js. 
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defendant  to  occupy  the  land,  on  an  implied  promise  in  consideration  of 
their  pennission.(a)]  In  Mayor  of  Ludlow  v,  Charlton,  6  M.  &  W.  815, 
821,(i)  the  Court  of  Exchequer  class  the  exceptions  from  the  ordinary 
mle  as  to  the  inability  of  corporations  to  do  acts  without  seal :  and 
the  granting  a  tenancy  from  year  to  year  will  not  fall  under  any  class 
there  designated. 

Next,  if  the  ruling  was  right  on  this  point,  it  follows  *that  there  ^^^  ^^ 
¥88  a  misdirection ;  for  then  there  will  have  been  a  tenancy  at  ^ 
irill  created  in  1824,  and  no  action  brought  within  twenty  years  from 
1825 ;  so  that,  under  sect.  2,  7,  of  stat.  8  ft  4  W.  4,  c.  27,  the  action 
is  barred ;  Doe  dem.  Bennett  v.  Turner,  7  M.  &  W.  226.(e)  It  is  true 
that  this  tenancy  was,  on  the  same  supposition,  determined  in  1831, 
hefiMre  the  passing  of  stat.  3  &  4  W.  4,  c.  27 ;  and  according  to  Doe  dem. 
Evans  v.  Page,  5  Q.  B.  767,  sect.  7  does  not  apply  in  such  a  case.  But 
in  Doe  deip.  Ooody  t^.  Carter,  9  Q.  B.  863,  868,  this  Court  held  that 
the  section  applied  to  a  tenancy  at  will  ending  in  1824  or  1829. 

Our,  €idv.  vtUL 

Lord  Dbkicmst,  C.  J.,  in  this  term  (Noyember  25th),  delivered  the 
judgment  of  the  Court. 

In  this  case  there  was  evidence,  in  the  nature  of  admission  from  the 
eonduct  of  the  defendant,  that  the  secretary  of  the  Canal  Company,  who 
created  the  tenancy  at  will,  and  the  successor  who  determined  it  in  1881, 
had  authority  from  the  Company :  but  there  was  no  direct  evidence  of 
anthority  under  seal.  The  Judge  left  it  to  the  jury  to  say  whether  they 
inferred  an  authority,  and  did  not  tell  them  that  an  authority  under  seal 
was  necessary.  A  motion  has  been  made  for  a  new  trial  for  misdirection 
in  this  respect :  but  we  are  all  of  opinion  that  the  rule  should  be  refused. 
The  jury  were  at  liberty  to  infer  any  possible  valid  authority ;  and  we 
cannot  assume  that  a  canal  company  may  not  be  incorporated  by  private 
act  of  parliament,  and  may  not  be  empowered  thereby  to  appoint  ^^^  ^^ 
*an  agent  without  an  instrument  under  seal.  See  Bex  v.  Bigg,  *- 
3  P.  Wms.  419, 424. 

It  was  further  contended  that  t^e  ejectnient  was  barred  by  the  Statute 
of  Limitations :  but  it  is  clear  that  the  determination  of  an  estate  at 
inll  before  that  statute  passed  gives  a  right  of  entry  commencing  at  that 
time ;  Doe  dem«  Evans  v.  Page,  6  Q.  B.  767.  Therefore,  there  will  be 
no  rale.  Rule  refused. 

(a)  Sea  BeTerley  o.  The  Lincoln  6m  Light  and  Coke  Comptaxj,  <(  A.  A  B.  820,  830,  840. 
(i)  See  Begina  «.  Great  North  of  Bngland  Bailwaj  Oomptaif,  0  Q.  B.  816,  ttO,  821;  Pain«  ^ 
<3tottd  Union,  8  Q.  B-  328. 
(c)  See  Tomer  «.  Doe  dem.  Beimetli  0  M.  A  W.  812. 
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BOWEN  V.  OWEN  and  Another.    Nov.  19. 

A  tender  is  valid  if  it  implies  merely  that  the  party  offers  a  giren  sum  as  being  all  that  he  admits 
to  be  due :  but)  if  it  imply  also  that  if  the  other  party  takes  the  money  he  is  required  to  admit 
that  no  more  is  due,  the  tender  is  conditional  and  insufficient. 

A  tenant  sent  to  his  landlord  262.  with  a  letter  in  these  words :  ''I  hare  sent  with  the  bearer  2(UL 
to  settle  one  year's  rent  of  Nant-y-pair."    Held  a  good  tender. 

Replevin.  Avowry  and  cognisance  for  82L  2«.  6d.y  rent  in  arrear. 
Flea,  as  to  55Z.  IO9.  4^(2.,  parcel,  &c.,  that  no  part  of  that  sum  was  in 
arrear.  As  to  26Z.  12s.  l^d.y  residue,  &c.,  tender,  and  refusal  to  accept. 
The  defendants  replied,  denying  the  tender :  and  issue  was  thereupon 
joined.(a) 

On  the  trial,  before  Rolps,  B.,  at  the  Carmarthen  summer  assizes, 
1846,  the  plaintiff  proved,  in  support  of  his  plea  of  tender,  that  he  had 
sent  a  person  to  the  defendant  Owen,  the  landlord,  with  26L  5«.  7^<2., 
the  whole  sum  due  as  the  plaintiff  contended,  and  the  following  letter, 
signed  by  the  plaintiff. 

«  Dear  Sir, — I  have  sent  with  the  bearer,  Thomas  Thomas,  the  sum 
of  twenty-six  pounds  five  shillings  and  seven  pence  halfpenny,  to  settle 
one  year's  rent  of  Nant-y-pair.     I  am,"  &c. 

The  messenger  told  defendant  Owen  that  he  had  the  money  with  him 
4^1  ^11  ^^  P^^  '  ^^^  defendant  refused  to  take  *it,  saying  there  was  more 
-*  due  to  him.  The  messenger  went  away,  but  returned,  and  told 
defendant  that  he  had  some  pounds  more  in  his  pocket,  to  pay,  in  addi- 
tion to  the  26L  5s.  7id.j  certain  arrears  of  duties  payable  under  plain- 
tiff's lease.  Defendant  again  refused  to  accept  the  money  brought  by 
the  messenger,  saying  there  was  more  due.  It  was  objected  that  these 
offers,  coupled  with  the  plaintiff's  letter,  amounted  to  no  more  than  a 
conditional  tender.  Rolfe,  S.,  ruled  that  the  tender  was  conditional, 
and  insufficient :  but  (the  jury  being  of  opinion  that  no  more  that  262. 
5s.  I^d.y  was  due  for  rent)  he  reserved  leave  to  the  plaintiff  to  move  to 
enter  a  verdict  for  him  if  this  Court  should  hold  the  tender  sufficient : 
and  a  verdict  was  taken  for  the  defendants.  Watson^  in  the  ensuing 
term,  obtained  a  rule  to  show  cause  why  a  verdict  should  not  be  entered 
for  the  plaintiff. 

ChUton  now  showed  cause.  The  rule  is  that  a  tender  must  be  without 
condition  or  qualification.  It  is  true  that,  in  the  most  general  form  of 
tender,  there  is  an  implied  assertion  that  no  greater  sum  is  due ;  but  it 
must  not  be  made  an  express  condition  of  the  payment  that  the  party 
receiving  shall  accept  the  siun  paid  as  the  whole  balance  due.  The  letter, 
here,  rendered  it  impossible  for  the  landlord  to  take  the  money  without 
impliedly  making  that  admission.  Read  v.  Goldring,  2  M.  &  S.  86,  is 
an  instance  of  an  unconditional  tender,  and  would  have  resembled  the 
tender  on  the  second  occasioti  here,  if  the  offer  had  not  been  qualified 

(a)  There  was  also  an  issue  on  Non  tenuity  not  material  to  this  report 
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—       

bj  the  tenns  of  the  letter.  In  Eckstein  v.  Reynolds,  7  A.  &  E.  80,  where 
a  witness  stated  that  he  had  tendered  8Z.  to  the  plaintiff,  saying  ^^^  ^^ 
*at  the  time  that  he  came  to  tender  it  <<  in  settlement  of  Rey-  ^ 
nolds's  account/'  Lord  Denman,  G.  J.,  left  it  to  the  jury  to  say 
▼hether  the  tender  was  conditional  or  unconditional,  saying  that  he  him- 
self was  of  the  former  opinion.  The  jury  having  found  it  unconditional, 
h  new  trial  was  moved  for,  but  refused.  The  Lord  Chief  Justice  said ; 
"here,  there  was  enough  of  ambiguity  to  make  the  matter  fit  for  a  jury, 
and  they  have  decided  it :"  and  Littledale,  J.,  added :  «  The  question, 
whether  a  tender  be  conditional  or  unconditional,  is  not  necessarily  for 
the  Judge.  Some  cases  are  clear,  others  not :  the  Judge  is  not  bound 
to  take  the  decision  on  himself  as  a  matter  of  law."  Here  the  Judge  did, 
with  the  assent  of  both  parties,  take  the  decision  upon  himself;  and  he 
ought  to  have  done  so,  the  tender  being  a  written  document,  and  con- 
taining a  clear  qualification.  It  is  said,  in  the  marginal  note  to  Marsden 
V.  Goode,  2  Car.  k  Kir.  133,  that  « the  question,  as  to  whether  a  tender 
was  made  conditionally  or  not,  is  for  the  jury ;"  but  the  case  does  not 
support  that  as  a  general  proposition ;  though,  in  the  particular  instance, 
the  question  was  one  of  fact.  Evans  v.  Judkins,  4  Camp.  156,  is  one 
of  the  cases  by  which  the  present  must  be  governed.  There  the  defend- 
ant had  offered  to  pay  the  plaintiff  17{.  if  he  would  accept  it  as  the 
whole  balance  really  due ;  but  Gibbs,  C.  J.,  said :  «  Had  the  defendant 
offered  to  pay  the  171.,  leaving  open  the  plaintiff's  right  to  an  ulterior 
demand,  that  would  have  been  sufficient ;  but  an  offer  of  payment  clogged 
with  a  condition  that  it  should  be  accepted  as  the  balance  due  does 
not  amount  to  a  legal  tender."  In  Marquis  of  Hastings  v.  Thorley,  8 
Car.  k  P.  673,  the  action  being  for  use  and  *occupation,  the  pleas  r4^^  oq 
were,  tender  of  21Z.,  and,  as  to  the  rest  of  the  claim,  Nunquam  ^ 
indebitatus.  There  was  evidence  of  232.  being  due  for  rent :  the  offer 
proved  was :  "  I  tender  you  21J.,  in  payment  of  the  half-year's  rent  due 
at  Lady-day  last ;"  and  Lord  Abingbr  ruled  that  "  this  was  not  a  law- 
ful tender,  because,  if  the"  plaintiff's  "  agent  had  received  this  money, 
he  would  by  receiving  it  have  admitted  that  that  sum  was  the  amount  of 
a  half-year's  rent."  Cheminant  v.  Thornton,  2  Car.  k  P.  60,  and  Peacock 
V,  Dickerson,  2  Car.  &  P.  61,  note,  are  similar  cases,  in  each  of  which 
Abbott,  C.  J.,  ruled  against  the  tender. 

Watson  (with  whom  was  Lush),  contrft.  The  tender  here  did  not  pur- 
port to  be  in  full  satisfaction.  At  most  it  was  equivocal.  Bull  v.  Parker, 
2  Dowl.  N.  S.  346,  is  undistinguishable  from  this  case.  There  the  tender 
was  proved  by  a  witness,  who  said :  "  I  offered  him"  (plaintiff)  "  4Z.,  and 
I  said,  I  went  by  the  direction  of  Mr,  C.  Parker"  (defendant),  "  to  pay 
him  41.  in  full  discharge  of  his  account ;"  "  I  did  not  say,  I  will  pay  the 
money,  if  you  will  accept  it  in  full  discharge."  Wightman,  J.,  in  the 
Bail  Court,  held  that  tender  suff.cient.  In  the  argument  before  him, 
Henwood  v.  Oliver,  1  Q.  B.  409,  was  cited,  where  the  tender  proved  was 
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that  the  defendant's  agent  prodaced  money  to  the  plaintiff,  saying,  ^'I 
am  come  with  the  amount  of  your  bill  ;*'  and  the  Court  held  it  sufiScient, 
observing  that  "  everybody  who  makes  a  tender  does  in  effect  try  to  get 
rid  of  the  plaintiff's  demand,  by  paying  only  a  part  of  it  for  the  whole." 
♦iQiii  '^^^  party  tendering  << means,'*  *Patteson,  J.,  said,  "that  the 
^  amount  tendered,  though  less  than  the  plaintiff's  bill,  is  all  that 
he  is  entitled  to  demand  in  respect  of  it.  How  then  would  the  plaintiff 
preclude  himself  from  recovering  more  by  accepting  an  offer  of  part, 
accompanied  by  expressions  which  are  implied  in  every  tender  ?  Expra- 
910  eorum  quce  taciti  insunt  nihU  operatur.''  Wightman,  J.,  referring 
to  that  case  in  Sull  v.  Parker,  said :  «  Here,  though  it  is  true  the  words 
were  not  the  same,  and  might  be  capable  of  a  different  construction,  yet, 
as  the  case  was  not  left  to  the  jury,  nor  any  objection  made  on  the  part 
of  the  plaintiff  to  the  tender  when  it  was  proposed,  I  should  take  it,  that 
there  was  no  such  condition  annexed  to  it  when  it  was  made,  as  would 
make  it  amount  to  this,  <  unless  you  accept  this  money  in  full  discharge, 
I  will  not  pay  it  at  all.'  "  [Coleridge,  J.  The  construction  here  was 
necessary  for  the  Judge,  the  question  arising  on  a  written  instrament : 
for,  although  the  agent  made  the  tender  personally,  his  authority  was 
limited  by  the  letter.]  To  make  a  tender  conditional  there  must  be  a 
distinct  form  of  condition :  it  is  not  enough  that  the  person  tendering 
says :  "  I  assert  this  to  be  all  that  is  due :"  he  must  say  :  "  take  this  in 
full  discharge,  or  take  nothing."  All  the  authorities  are  reconcileable 
with  Bull  V,  Parker.  [Lord  Denman,  C.  J.  The  question  here  may  be 
put  thus  :  whether,  in  an  action  for  the  residue,  proof  of  payment,  and 
of  receipt  by  the  defendant,  under  the  circumstances  proved,  would  have 
been  proof  that  the  whole  was  paid.]  In  Read  v.  Goldring,  2  M.  &  S. 
86,  the  expression,  that  the  party  was  «  come  to  settle,"  by  offering  a 
*i«l^l  8^^®^  ^VLXHy  does  not  seem  to  have  *been  thought  inconsistent  with 
^  a  good  tender :  and  Lord  Denman,  C.  J.,  referring  to  that  case 
in  Eckstein  v.  Reynolds,  7  A.  &  E.  80,  assumed  it  to  be  clear  that  such 
an  expression,  accompanying  an  offer  of  the  money,  would  not  vitiate  it. 
(He  was  then  stopped  by  the  Court.) 

Lord  Denman,  C.  J.  All  persons  who  make  a  tender  in  form  do  so 
for  the  purpose  of  extinguishing  the  debt.  If,  in  tendering  for  that  pur- 
pose, they  merely  propose  that  th^  creditor  should  take  the  sum  offered 
and  leave  it  open  to  him  to  persist  in  his  claim  for  more,  such  a  tender 
is  free  from  objection ;  but,  if  a  party  says  "  I  will  not  pay  this  money 
unless  you  give  a  receipt  for  it  as  the  whole  amount  due,"  that  is  no  legal 
tender.  It  seems  here  to  have  been  agreed  that  the  Judge  should 
decide  whether  the  offer  was  conditional  or  not ;  nothing  therefore  turns 
on  his  having  done  so ;  but  I  think  his  decision  on  the  point  was  a  wrong 
one. 

Coleridge,  J.  Th^  object  may  have  been  to  impose  a  condition ;  but 
Jie  letter  does  not,  in  my  opinion,  go  beyond  the  terms  of  a  legal  tender. 
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WiaHTMAN,  J.  Upon  the  expresHons  used  here,  I  am  of  opinion  that 
diere  was  a  tender,  not  conditional ;  and  I  think  so  for  the  same  reasons 
which  weighed  with  me  in  Bull  v,  Parker,  2  Dowl.  N.  S.  845.  I  acted 
tiiere  principally  on  the  decision  of  this  Court  in  Henwood  v.  Oliver,  1 
Q.  B.  409.  When  that  case  was  before  me  at  nisi  prius,  my  first  impres- 
sion from  the  authorities  on  this  point  was  that  the  proof  oflfered  would 
not  support  a  plea  of  tender :  ^'but  I  afterwards  thought  other-  .^^  ^^ 
wise ;  and  I  am  now  satisfied  that  such  a  tender  is  sufficient.  I  *- 
agree  in  the  observations  of  my  brother  Patteson  in  Henwood  v.  Oliver. 
His  Lordship  here  read  the  passage  cited,  anti,  p.  183,  184. 

E&LE,  J.  The  person  making  a  tender  has  a  right  to  exclude  pre- 
sumptions against  himself,  by  saying :  <<  I  pay  this  as  the  whole  that  is 
due :"  but,  if  he  requires  the  other  party  to  accept  it  as  all  that  is  due, 
that  is  imposing  a  condition ;  and,  when  the  offer  is  so  made,  the  creditor 
may  refuse  to  consider  it  as  a  tender.  Bule  absolute. 


In  the  Matter  of  Arbitration  between  SPOONER  and  PAYNE. 

Wh«re  an  order  of  Court  wm  nuult  for  pftyment  of  ootti  of  a  motion  to  Mt  aaide  ad  award,  and 
a  ea.  OL  was  aaed  ont  more  than  a  year  and  a  day  after  the  allocator,  the  arrest  was  held  to  be 
regular  under  stat  1  A  %  YicL  e.  110,  a.  18,  without  seire  faolaa  or  motion  in  Court. 

Mankino,  Serjt,  in  this  term,  obtained  a  rule  nisi  for  setting  aside 
the  ca.  sa.  issued  in  this  cause,  and  discharging  Payne  out  of  the  custody 
of  the  keeper  of  the  Queen's  prison,  as  to  the  execution  in  the  said 
cause.  It  appeared  on  affidavit  in  support  of  the  rule  that  Payne  was 
taken  under  a  ca.  sa.  directed  to  the  sheriff  of  Middlesex  for  costs 
lately  ordered,  by  rule  of  this  Court  in  the  above  matter  of  arbitration, 
to  be  paid  by  Payne  to  Spooner,  and  which  had  been  taxed  at  28Z.  1«. 
The  rule  (discharging  with  costs  a  rule  nisi  obtained  by  Payne  for  setting 
aside  an  award  in  the  said  matter)  *bore  date  January  80th,  1845 ;  ^^^  ^. 
the  allocatur  February  7th,  1845.  The  ca.  sa.  was  tested  ^ 
November  17th,  1846,  and  was  executed  on  the  26th.  The  costs  had 
not  been  demanded ;  and  no  scire  facias  had  been  served  before  issuing 
the  ca.  sa.,  nor,  as  far  as  was  known,  had  any  been  sued  out :  and  on 
these  grounds  the  present  motion  was  made.  It  was  stated,  on  affidavit 
against  the  rule,  that  no  judgment  had  been  signed  on  the  rule  of  Janu- 
ary, 1845,  and  as  the  deponent  (clerk  to  Spooner's  attorneys)  believed, 
it  was  not  the  practice  to  sign  judgment  on  such  rules,  or  to  demand 
the  costs,  before  issuing  execution.     In  this  term,(a) 

Wkitehur9t  and  Miller  showed  cause.     The  question  is  whether,  by 
the  provision  of  stat.  1  &;  2  Vict.  c.  110,  s.  18,(i)  a  sci.  fa.  is  necessary 

(a)  NoTemher  ISth.    Before  Lord  Dkvxax,  G.  J.,  Colbridok,  Wiobtmait,  and  Erli,  Ji. 

(6)  StaL  1  ft  2  Viet  e.  110,  g.  18,  enaets:  <<That  all  decrees  and  orders  of  Courts  of  Eqnity, 
•ad  all  mles  of  Coorts  of  common  law,  and  all  orders  of  the  Lord  Chancellor  or  of  the  Court  of 
Beriew  in  matters  of  bankruptcy,  and  all  orders  of  the  Lord  Chancellor  In  matters  of  lunacy, 
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for  issuing  execution  under  a  rule  of  Court  awarding  costs,  when  a  year 
♦1  ^Rl  *^^^  ^  ^^7  ^^^^  elapsed  since  the  rule  was  made.     The  statute 

-^  does  not,  for  this  purpose,  place  rules  of  Court  on  the  footing  of 
a  judgment.  It  gives  them,  to  certain  beneficial  intents,  the  effect  of 
judgments ;  but  it  does  not  make  them  judgments :  on  the  contrary, 
sects.  18, 19,  22,  the  last  especially,  treat  rules  or  orders,  and  records  or 
judgments,  as  distinct  from  each  other.  If  rules  of  Court  are  to  have  effect 
generally  as  judgments,  to  what  extent  must  the  consequence  go  ?  Must 
there  be  a  rule  for  judgment  ?  Will  a  writ  of  error  lie  ?  And,  if  so,  what 
will  be  removed  ?  The  limited  position,  that  rules  shall  «<  have  the  effect 
of  judgments"  for  the  mere  purpose  of  execution,  may  be  understood ;  but 
to  require  a  scire  facias  is  treating  them  as  actual  judgments,  and  intro- 
ducing the  difficulties  just  pointed  out.  [Coleridge,  J.  The  <<  effect" 
contemplated  may  be  that  after  a  year  and  a  day  there  cannot  be 
execution,  whether  a  sci.  fa.  be  neqessary  or  not.]  At  common  law 
there  was  no  scire  facias  to  revive  even  a  judgment  in  a  personal 
action ;  and  after  a  year  and  a  day  execution  could  not  issue  on  the 
judgment,  because  it  was  presumed  to  be  satisfied :  and  the  plaintiff 
was  put  to  his  action  of  debt.  Then  by  1  stat.  13  Ed.  1  (Westm.  2), 
c.  45,  a  scire  facias  was  given,  provided  the  matter  were  enrolled 
in  some  court.  But  there  is  no  statutory  provision  for  enrolUng  rules 
of  Court;  nor  has  it  ever  been  done.  Consequently,  there  is  no 
relief  under  the  statute  Westm.  2,  in  the  case  of  a  rule  of  Court,  though 
the  party  against  whom  it  is  made  should  purposely  absent  himself  for 
a  year  and  a  day.  It  was  decided  in  Cetti  v.  Bartlett,  9  M.  &  W.  840, 
4ci  qon  *^*^  *^  order  awarding  costs  *need  not  be  entered  of  record, 

J  though  it  originated  in  proceedings  under  the  Interpleader  Act, 
1  &  2  W.  4,  c.  58.  The  Court  held  that,  although  the  successful  party 
might  have  entered  the  order  of  record  under  that  act,  he  was  not 
obliged  to  do  so  if  he  chose  rather  to  proceed  under  stat.  1  &  2  Vict.  c. 
110,  s.  18.  The  practice  as  to  scire  facias  for  the  purpose  of  execution 
is  explained  in  2  Inst.  469 ;  and  it  is  observed  afterwards,  p.  472,  that 
the  statute  Westm.  2,  c.  45,  is  in  the  affirmative,  and  does  not  exclude 
the  party  from  remedies  not  depending  on  the  statute.  [Coleridqe,  J. 
You  argue  that,  on  a  rule  of  Court,  execution  might  issue  at  the  end  of 
twenty  years.]  An  atachment  might  issue  after  that  lapse  of  time, 
independently  of  the  statute.     [Coleridge,  J.     Not  after  four  terms, 

whereby  any  ram  of  money,  or  any  costs,  charges,  or  expenses,  shall  be  payable  to  any  penoBy 
shall  have  the  effect  of  judgments  in  the  superior  Gonrts  of  common  law,  and  the  persona  to 
whom  any  such  moneys,  or  costs,  charges,  or  expenses,  shall  be  payable,  shall  be  deemed  judg- 
ment creditors  within  the  meaning  of  this  act;  and  all  powers  hereby  giren  to  the  Judges  of  the 
superior  Courts  of  common  law  with  respect  to  matters  depending  in  the  same  Courts  shaU  and 
may  be  exercised  by  Courts  of  Equi^  with  respect  to  matters  therein  depending,  and  by  the 
Lord  Chancellor  and  the  Court  of  Reriew  in  matters  of  bankruptey,  and  by  the  Lord  Chancdlor 
in  matters  of  lunacy ;  and  all  remedies  hereby  given  to  judgment  creditors  are  in  like  manner 
given  to  persons  to  whom  any  moneys,  or  costs,  charges,  or  expenses,  are  by  such  orders  or  nlm 
respectively  directed  to  be  paid." 
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irithont  leave  of  the  Court  or  a  Judge.]    If  a  party  obtains  a  rule  fo; 
an  attachment  and  keeps  it  in  his  pocket  for  four  terms,  he  must  make 
fresh  application  to  the  Court.     That  is  because,  in  the  case  of  an 
attachment,  the  Court  is  called  upon  ex  parte  to  punish  a  disobedience ; 
and,  when  a  time  has  elapsed,  during  which  the  order  of  Court  may 
haye  been  obeyed,  the  Court  ought  to  have  an  opportunity  of  informing 
itself  whether  that  has  or  has  not  been  done.     But,  if  there  has  been  an 
allocatur,  the  party  obtaining  it  may  at  any  time  come  to  the  Court  for 
an  attachment :  the  opposite  party,  if  he  has  in  the  mean  time  paid  the 
sum  awarded,  must  move  to  set  aside  the  attachment  with  costs.     The 
necessity  for  obtaining  leave  in  the  case  of  an  attachment  a  year  and  a 
day  old  is  not  analogous  to  any  incident  of  a  judgment.     On  a  judg- 
ment, if  the  writ  is  issued  in  proper  season,  execution  may  be  had  at  any 
time.     The  hardship,  if  any,  in  that  case  is  as  great  as  in  the  present. 
*Where  a  scire  facias  can  issue,  it  is,  in  the  greater  number  of  p^^^^v 
cases,  a  useless  expense.    Practically,  if  the  attempt  were,  in  a  1- 
case  like  the  present,  to  make  improper  use  of  the  rule  of  Court,  a 
remedy  would  be  given  on  motion.     That  a  rule  of  Court,  since  stat.  1 
k  2  Vict.  c.  110,  is  not  equivalent  to  a  judgment,  seems  to  have  been 
the  opinion  of  the  Court  of  Common  Pleas  in  Farmer  v.  Mottram,  6 
Man.  k  G.  684.     There  it  was  pleaded,  to  scire  facias  on  a  judgment 
for  94Z.  12«.  on  a  verdict,  that,  before  the  giving  of  the  judgment,  a  rule 
for  a  new  trial  in  the  cause  had  been  discharged  by  a  rule  of  court 
reducing  the  damages  to  1^.  and  ordering  payment  of  costs  by  defend- 
ant ;  and  that  plaintiff  sued  out  the  scire  facias  after  the  making  of  such 
rale,  fraudulently  and  against  good  faith.     On  demurrer  to  the  replica- 
tion, the  defendant's  counsel  assumed  the  objection  to  the  plea  to  be 
that  the  effect  of  a  judgment  could  not  be  avoided  by  matter  not  equally 
high,  but  insisted  that,  since  the  statute,  rules  ordering  payment  of 
money  were  of  equal  effect  with  judgments.    The  Court,  however,  would 
not  allow  that  the  rule  could  contravene  the  judgment.    [Wiqhtman,  J. 
TiNBAL,  C.  J.,  only  said  that  the  rule  was  not  made  a  judgment  «for 
aU  purposes."]    The  other  Judges  clearly  consider  it  a  mere  rule  of 
Court  still.    [CoLERXDGB,  J.     How  was  the  rule  in  that  case  a  rule 
making  a  sum  of  money  payable,  within  the  statute  ?    Tour  argument 
seems  to  imply  that,  in  a  case  like  that,  there  might  be  two  executions, 
one  for  the  amount  of  the  verdict  finally  entered  up  and  recovered  by 
the  judgment,  and  the  other  for  the  costs.]     That  might  be  so,  unless 
the  rule  provided  otherwise.     *Stat.  1  &  2  Vict.  c.  110,  s.  18,  r^^^^ 
cannot  contemplate  a  scire  facias  in  every  case  where  a  year  and  ^ 
a  day  elapse ;  for  it  relates  expressly  to  orders  in  lunacy,  or  in  bank- 
ruptcy, issuing  from  the  Court  of  Chancery  and  Court  of  Review,  on 
which  there  is  no  scire  facias.    By  sects.  18,  19,  an  order  in  equity 
binds  the  lands,  if  registered  in  the  Common  Pleas :  but  the  benefit  of 
Buch  charge,  by  sect.  18,  cannot  be  obtained  for  a  y6ar. 
TOI.  XI. — 12  H  2 
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They  then  contended  that  the  proceeding  without  scire  facias,  if  im- 
proper, did  not  render  the  ca.  sa.  absolutely  void,  but  only  irregular,  and 
that  Payne  was  debarred  from  making  the  present  application  by  lapee 
of  time  and  by  acquiescence :  but,  its  the  Court  gave  no  decision  on 
this  point,  the  argument  is  not  reported.     Blanchenay  v.  Burt,  4  Q. 

B.  707,  Sandon  v.  Proctor,  7  B.  &  C.  800,  804  (judgment  of  Baylkt, 
J.),  and  Mortimer  v,  Piggot,  4  A.  &  E.  363,  note  (d),  were  cited.  They 
also  suggested  that,  if  the  principal  question  were  doubtful,  the  Court 
would  not  decide  it  on  motion,  but  leave  it  to  be  raised  by  writ  of  error ; 
Benn  v,  Greatwood,  6  Scott,  891. 

Manning^  Serjt.,  contrd..  A  writ  of  error  would  be  an  absurdity, 
because,  as  pointed  out  on  the  other  side,  there  is  no  record.  But  the 
ordinary  rule,  that  payment  of  money  due  by  process  of  law  may  be 
presumed  after  a  year  and  a  day,  applies  here.  If  the  analogy  of  an 
attachment  be  relied  upon,  the  answer  is  that  there  is  no  affidavit  here 
tiiat  the  money  is  not  paid.  There  can  be  no  difference  in  princii^e 
between  a  rule  to  show  cause  and  a  scire  facias :  indeed  a  scire  facias  is 
*1491  ^^^^  ^  ^^^  ordering  cause  to  be  shown.  The  Courts  have,  ^by 
-*  the  statute,  power  to  issue  a  ca.  sa. ;  why  should  not  the  ordinary 
practice  as  to  executions  apply  ?  No  difficulty  arises,  as  has  been  sug- 
gested, from  the  circumstance  that  the  Courts  of  equity  are  placed  in 
the  same  position  as  Courts  of  law ;  for  a  Court  of  equity  may  issue  a 
scire  facias.  Where  judgment  is  obtained  on  the  common  law  side  of 
tiie  Court  of  Chancery,  execution  cannot  be  taken  out  after  a  year  and 
day  without  a  scire  facias ;  Hodson  v.  Earl  of  Warrington,  3  P. W.  34, 86. 

Then,  further,  if  a  scire  facias  be  necessary,  the  plaintiff  must  be  dis- 
charged, the  proceeding  being  void,  and  not  merely  irregular.  (The 
argument  on  this  point  is  omitted.  Besides  the  authorities  before  men 
tioned,  reference  was  made  to  Barrack  v.  Newton,  1  Q.  B.  525,  2  Chit* 
Archb.  1013  (8th  ed.),  Goodtitle  d.  Murrell  v.  Badtitle,  9  Dowl.  P.  0. 
1009,  Putland  v.  Newman,  6  M.  &  S.  179,  Patrick  v,  Johnson,  3  Lev. 
403,  Anonymous  case  in  Lord  Kenyon's  Notes,  1  Ken.  120,  Parsons  v» 
Loyd,  3  Wills.  341,  aod  Bussel's  case,  4  Leon.  197.(a))    pLord  Denmak, 

C.  J.  We  had  better  inquire  what  the  practice  is  in  all  the  Courts ; 
possibly  we  may  find  it  necessary  to  frame  some  rule.  Clearly  the  party 
was  not  bound  here  to  issue  a  scire  facias ;  but  it  may  be  that  some  sort 
of  motion  ought  to  have  been  made  befora  taking  out  execution.] 

Cfur,  €uiv.  vuU. 
Lord  Denman,  C.  J.,  on  a  subsequent  day  of  this  term  (November 
25th),  delivered  the  judgment  of  the  Court. 

♦1481       *^^  defendant  obtained  a  rule  for  discharging  him  from  im- 

-^  prisonment  under  a  ca.  sa.,  because  it  had  issued  on  a  rule  of 

Court  requiring  him  to  pay  money  under  stat.  1  &  2  Vict.  c.  110,  s.  18, 

without  scire  facias,  or  special  leave  of  the  Court.    We  are  of  opinion 

(a)  Bee  RiUMrB  ctM,  4  Leon,  24 
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tliat  DO  Bcire  facias,  or  special  leave,  is  made  necessary  by  that  act,  or 
by  any  legal  principle ;  and  we  learn  that,  according  to  the  practice  now 
existing,  the  proceedings  are  regular.  And  we  discharge  the  present 
role  with  costs.  Rule  discharged. 


CARRUTHERS  v.  WEST.    Nov.  18. 

To  a  declantioii  agunet  aeoeptor  on  a  bill  of  czcbange  dnwn  payable  to  drawer's  order,  endorsed 
bj  bim  to  B.,  and  hj  B.  to  plaintiff,  defendant  pleaded  that  be  accepted  for  tbe  accommodation 
of  tbe  drawer  and  B.,  witbont  consideration,  and  on  tbe  terms  and  condition  tbat  tbe  bUl  sbonld 
be  negotiated  for  tbeir  accommodation  only  before  tbe  bill  became  dae :  and  tbat  tbe  bill  was 
endorsed  to  plaintiff,  and  plaintiff  became  bolder  after  it  became  due. 

Held  a  bad  plea,  on  motion  for  judgment  non  obstante  veredicto. 

AssuMPsrr  on  a  bill  of  exchange  drawn  by  John  Sewell,  directed  to 
defendant,  for  302.,  value  received,  payable  to  Sewell's  order,  two  months 
after  date  (which  period  had  elapsed),  and  th^i  accepted  by  defendant, 
and  then  endorsed  by  Sewell  to  Qeorge  Barclay,  who  then  endorsed  to 
plaintiff:  averment  of  notice  to  defendant  and  j^roxaise  by  him  to  plain- 
tiff to  pay  according  to  the  tenor  and  effect  of  the  bill,  acceptance  and 
endorsements.     Breach:  non-payment. 

Plea  2.  That  defendant  accepted  the  bill,  <<  at  the  request  and  for 
the  accommodation  of "  J.  Sewell  and  G.  Barclay,  «and  without  any 
Talue  or  consideration  whatever ;  and  there  never  was  any  value  or  con- 
sideration for  the  said  acceptance"  by  defendant:  and  << defendant  so 
accepted  the  same  upon  the  terms  and  condition  *that  the  same  r^t-i^j. 
might  be  endorsed  and  negotiated  for  the  acc<Mmnodation  and  use  ^ 
of"  J.  Sewell  and  G.  Barclay  «  only  before  the  same  became  due  and 
payable,  and  not  afterwards."  That  the  bill  was  endorsed  to  plaintiff 
<<  without  the  consent,  privity  or  default  of  defendant,  «  after  the  same 
became  due  and  payable,  and  not  before  that  time ;"  and  that  plaintiff 
«  did  not  become  the  holder"  of  the  bill,  <<  or  entitled  to  the  same  or 
to  any  interest  or  property  therein,  until  after  it  so  became  due  and 
payable." 

Replication :  De  injurifi. 

There  was  also  another  issue  of  fact. 

On  the  trial,  before  CoLTMAr,  J.,  at  tbe  Summer  assizes  for  Surrey, 
1846,  a  verdict  was  found  for  the  defendant  on  the  issue  first  mentioned, 
and  for  the  plaintiff  on  the  other. 

In  Michaelmas  term,  1846,  Ohamoekj  for  the  plaintiff,  obtained  a  rule 
nisi  for  judgment  non  obstante  veredicto,  or  for  a  new  trial. 

WUle»  now  showed  cause.  There  is  no  ground  for  judgment  non  ob- 
stante veredicto.(a)  The  allegations  which  are  immaterial  to  the  real 
defence  may  be  rejected ;  Shearm  v.  Bumard,  10  A.  k  E.  593.     The 

(a)  Tbe  argument  in  rapport  of  tbe  application  for  a  new  trial  \b  omjtted 
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plaintiff  did  not  become  holder  till  after  maturity ;  and  he  then  took  the 
bill  liable  to  all  equities  upon  it :  and  no  person  who  had  the  bill  before 
maturity  could  haye  recoyered  upon  it,  the  defendant  haying  accepted 
upon  an  arrangement  to  which  Sewell  and  Barclay  were  priyy,  and  ac- 
♦14/^1  cording  tQ  which  there  was  no  consideration  for  ♦acceptance,  and 
-^  there  was  to  be  no  endorsing  except  for  their  accommodation. 
In  Sturteyant  v.  Ford,  4  Man.  k  Q.  101,(a)  which  will  be  cited  on  the 
other  side,  there  did  not  appear  any  agreement  restricting  the  negotiation. 
It  appears  from  the  language  of  the  Court  in  Stein  v.  Yglesias,  1  C.  M. 
&  R.  565,  567,  S.  C.  5  Tyrwh.  172,  174,  that  this  fact  raises  a  defence 
in  the  case  of  a  bil\  accepted,  as  here,  before  maturity. 

Mingy  contri.  The  plaintiff,  on  this  plea,  must  be  taken  to  be  holder 
for  yalue :  and  no  equity  against  such  a  holder  arises  from  the  mere  fact 
that  the  bill  was  an  accommodation  bill,  and  was  to  be  negotiated  only 
for  the  accommodation  of  earlier  parties,  the  holder  haying  no  notice  of 
this.  Bills  of  exchange  may  be  negotiated  after  maturity  without  limit, 
till  they  are  paid ;  Callow  v,  Lawrence,  3  M.  &  S.  95 ;  Hubbard  v. 
Jackson,  4  Bing.  890.  It  has  been  intimated,  in  some  cases,  as  Chalmers 
V.  Lanion,  1  Campb.  888,  that  a  party  taking  a  bill  after  maturity  gains 
no  better  title  than  his  endorser  had :  but  in  Sturteyant  t;.  Ford,  the 
Court  of  Common  Pleas  decided  that  such  a  party  may  recoyer,  though 
the  acceptance  was  for  accommodation :  and  they  upheld  the  decision  in 
Charles  v.  Marsden,  1  Taun.  224,(5)  where  the  holders  had  notice,  which 
is  not  so  here.  In  Sturteyant  t;.  Ford,  Cresswell,  J.,  suggests  that  it 
would  be  proper  to  say  that  a  bill  after  maturity  was  taken  subject  to 
its  equities  rather  than  the  equities,  thereby  excluding  collateral  circum- 
*1^f\\  ^^^^^^  ^^^  confining  the  restriction  ^to  what  attaches  to  the  bill 
-*  itself,  a  yiew  which  agrees  with  Burrow  v.  Moss,  10  B.  &  C. 
568 ;  and  this  last-mentioned  case  was  upheld  in  Whitehead  v.  Walker, 
10  M.  k  W.  696.  [WiOHTBfAN,  J.  When  Barclay  got  the  bill  he  had 
power  to  transfer  it  and  giye  a  title :  it  is  consistent  with  the  plea,  that 
Barclay  endorsed  to  some  one  before  maturity,  who,  after  maturity, 
transferred  to  the  plaintiff.  Willes.  That  should  be  shown.  Wightmak, 
J.  Should  not  your  pleading  exclude  it  ?]  It  does  not  appear  what  the 
Court  of  Exchequer  would  haye  decided,  in  Stein  v.  Yglesias,  1  C.  M.  & 
B.  565,  S.  C.  5  Tyrwh.  172,  after  the  allegations  suggest^  had  been 
inserted.     (He  was  then  stopped  by  the  Court.) 

Lord  Dbnman,  C.  J.     We  think  the  plea  bad. 

COLEBIDGB,  WiGHTMAN,  and  ErLB,  Js.,  COnCUTfod. 

Rule  absolute  for  judgment  non  obstante  yeredicto. 

(a)  See  pp.  106, 106. 

(6)  See  alfo  Launu  v.  Qrwie,  S  Q.  B.  469,  464. 
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♦HARROLD  V.  WHITAKER. .  May  29, 1846.         [*147 

Dedanl^on  in  coTonant  for  non-payment  of  renty  alleged :  That»  Y.  being  tenant  of  premisea  for 
a  term  of  6000  years  (from  Jnne,  1815),  by  indenture  made  between  Y.,  and  S.,  and  one  L., 
vnder  whom  defendant  claimed,  after  reciting  a  prerioiu  mortgage  of  the  residue  of  the  said 
tenn  to  S.  mibject  to  redemption  on  payment  by  Y.  to  S.  (not  stating  covenant  to  pay,  or  any 
day  named  for  payment)  of  1300^  with  interest,  which  was  stiU  dno,  and  reciting  that  Y.  had 
requested  8.  (the  mortgagee)  to  Join  in  the  present  indenture  of  demise ;  it  was  witnessed  that 
8.  thereby  demised,  and  Y.  (the  mortgagor)  oonflrmed^  to  L.,  his  ezeontors,  Ac,  and  assigns, 
the  said  .premises  for  4000  years,  a  portion  yet  nnezpired  of  the  term  of  6000  years,  yielding, 
Ae.,  to  8.  (the  mortgagee),  his  executors,  Ac,  and  assigns,  during  the  eonKntfone*  of  ihe  recited 
mortgage,  and,  after  payment  amd  9aiie/aeti<m  ikereof,  to  Y.  (the  mortgagor),  his  executors,  Ac* 
or  asaigna,  the  yearly  rent  of,  Ac,  payable  on  26th  March  and  30th  September  in  each  year. 
The  declaration  then  stated  a  ooyenant  by  L.  to  8.,  his  executors,  Ac,  and  also  to  Y.,  his  execu- 
tors, Ac,  to  pay  the  rent  as  reserred :  assignments  by  deeds  under  the  seal  of  8.,  to  one  G.  of 
all  S.'s  interest:  and  assignments  afterwards  from  G.  to  the  plaintUT  by  two  deeds  under  the 
seal  of  Q,,  conyeying  sueoessire  moieties  of  the  whole :  the  first  deed  executed,  to  wit,  18th 
IPebmary,  1836 ;  the  second,  to  wit,  15th  December,  1843 :  whereby  plaintiff  "  became  and  was 
9»d  ie  poeeeaeed^*  of  the  demised  premises  for  all  the  residue  of  the  term  of  6000  years,  subject 
to  the  demise.  The  declaration  then  alleged  an  assignment  of  all  the  interest  Ac,  of  L.,  the 
lessee^  to  defendant  Breach,  that  after  the  making  of  the  demise,  and  during  the  term  of 
4000  years,  and  while  defendant  was  assignee,  to  toii,  on  25th  March,  1844,  a  sum,  to  wit,  Ac, 
of  the  said  rent  for  two  geare  of  Ae  eaid  term  of  4000  geare  then  huit  etapeed  became  due  and 
in  arrear  to  plaintiff,  and  the  same  was  not  paid  to  plaintiff  or  any  other  person. 

Flea:  That,  be/ore  angpartof  ike  arreare  of  the  rent  became  due,  and  during  the  continuance  of 
the  mortgage,  to  wit,  on,  Ac,  8.  (the  mortgagee)  woe  paid  and  eatiefled  all  the  principal  and 
interest  due  to  him  under  the  mortgage  amounting,  Ac,  out  of  money  arising  from  the  abso- 
lute sale  of  part  of  the  premises,  and,  when  paid  to  the  mortgagee,  equal  to  the  amount  of 
such  principal,  Ac. :  and  that  afterwards,  to  wit»  Ac,  by  indenture  to  which  the  mortgagor  and 
mortgagee  were  parties,  8.  (the  mortgagee)  acknowledged  that  he  had  been  paid  the  whole 
principal  and  interest  due  to  him  on  the  mortgage,  out  of  moneys  arising  from  such  sale,  and 
released  Y.  (the  mortgagor)  fh>m  all  claims  under  the  mortgage; 

On  special  demurrer  to  the  plea: 

Held,  by  the  Court  of  (Queen's  Bench,  that  the  plea»  by  its  first  averment  set  up  such  a  payment 
as  would  put  an  end  to  the  eoniinuanee  of  the  recited  mortgage  within  the  meaning  of  the  inden- 
ture of  demiae;  so  that  8.  the  mortgagee  (fW>m  whom  alone  the  Court  considered  the  plaintiff's 
title  to  be  deduced)  could  no  longer  demand  the  rent.  But  that,  a  distinct  answer  being  offered 
hj  the  vrerment,  in  the  plea»  of  a  release  by  deed,  it  was  bad  for  duplicity. 

That  the  action  was  properly  brought  by  the  party  claiming  through  the  mortgagee,  without  Join- 
ing the  mortgagor. 

That»  the  alleged  mortgage  being  for  an  ascertained  term  of  years,  it  was  not  necessary  to  arer 
in  the  declaration  that  the  mortgage  term  continued :  but  SembU  that,  if  the  averment  were 
necessary,  it  was  sufficiently  made,  the  objection  being  taken  as  on  general  demurrer. 

That  it  was  not  neoessaiy  to  aver  in  the  declaration  continuance  of  the  mortgage  debt,  for  that 
payment  of  the  debt  was  a  condition  BuVwquenty  and  in  defeasance  of  the  mortgagee's  right 
to  recover  the  rent. 

That  the  declaration  sufficiently  showed  (there  being  no  special  demurrer)  that  the  rent  sued  for 
aeeraed  after  plaintiff  became  assignee  of  the  term  of  6000  years. 

The  Court  of  Exchequer  Chamber,  on  writ  of  error,  affirmed  the  Judgment  (Whitaker  e.  Harrold, 
post,  163),  and  held, 

That  the  plea  was  bad  for  duplicity,  the  payment  and  release  being  distinct  answers;  for,  the 
record  not  showing  any  covenant  to  pay  the  mortgage  debty  it  did  not  appear  that  a  release 
was  necessary  to  complete  the  discharge  by  payment 

That  the  plea  was  also  bad  for  not  showing  with  certainty  that  the  original  mortgage  debt  had 
been  paid ;  or  that  the  release  had  not  been  executed  by  8.,  the  mortgagee,  after  he  had 
assigned  the  premises, 
that  the  action  was  brought  by  the  right  party,  the  covenant  to  pay  rent  not  becoming  a  cove- 
nant in  gross  till  after  payment  of  the  mortgage  debt 
That  the  payment  was  a  oonditlon  labiequenty  and  the  plaintiff  not  bound  to  aver  non-perfonn- 
ioeeof  it 
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That  the  rent  sufficiently  fl4>peared  to  \  ive  become  dae  after  the  sMignment  to  plaintiff,  becanM 
the  dates,  being  material,  must  be  dosmed  correoty  though  laid  under  a  yideUeet ;  and  by  thea 
the  plaintiff  appeared  entitled  to  soms  rent  for  two  years  sinee  the  assignment ;  and  the  Court 
of  error  could  not  inquire  whether  the  Court  below  had  awarded  as  damages  more  thant  hs 
precise  amount  of  rent  due. 

Covenant  on  an  indentore  of  demise.     The  declaration  stated  that, 

before  and  at  the  time  of  the  making  of  the  demise  and  confirmation 

after  ^mentioned,  viz.  17th  August,  1820,  James  Ejre  Salmon 

-■  was  lawfully  possessed  of  the  tenements  and  premises,  with  the 
appurtenances,  hereinafter  mentioned  to  have  been  demised,  that  is  to 
say,  for  the  residue  of  a  term  of  years  more  dian  sufficient  to  enable 
him,  Salmon,  to  make  the  demise  hereinafter  mentioned  to  have  been 
made  by  him,  and  which  said  term  hath  not  yet  expired ;  that  is  to  say, 
for  the  residue  of  a  certain  term  of  5000  years,  commencing,  to  wit,  on 
24th  June,  A.  D.  1815,  then  to  come  and  unexpired  therein.  And,  being 
80  possessed  thereof,  by  indenture  then  made  between  one  Benjamin 
Yeoman  of  the  first  part,  the  said  J.  E.  Salmon  of  the  second  part,  and 
one  Robert  Lee  of  the  third  part,  the  counterpart  of  which,  &c.  (profert 
of  counterpart  sealed  by  the  several  parties),  the  date  whereof  is  a  cer- 
tain day,  &c.,  there  mentioned,  viz.  17th  August,  1820,  reciting  a  certain 
indenture  of  assignment  of  5th  August,  1818,  made  between  the  said  B« 
Yeoman  of  the  first  part,  George  Porch  and  John  Whithey  Watts  of  the 
second  part,  John  Hodder  of  the  third  part,  and  the  said  J.  E.  Salmon 
of  the  fourth  part,  <<  whereby  the  tenements  and  premises  hereinafter 
mentioned  to  have  been  demised  were,  amongst  *other  heredita- 

•J  ments,  assigned  to"  Salmon,  his  executors,  administrators,  and 
assigns,  for  all  the  then  residue  of  the  said  term  of  5000  years  (therein 
mentioned  to  have  been  created  by  one  Robert  Blunt  by  indenture  of  tth 
August,  1815),  <(  subject  to  redemption  on  payment  by  the  said  B.  Yeo- 
man, his  executors,  administrators,  or  assigns,  to  the  said  J.  E.  Salmon, 
his  executors,  administrators,  or  assigns,  of  1200Z.  with  interest  for  the 
same,  which  said  sum  remained  due  and  owing''  to  Salmon ;  and  also 
reciting  that  Yeoman  had  agreed  to  grant  to  the  said  Robert  Lee  a  lease 
of  the  said  tenements  and  premises  upon  the  terms  and  in  manner  there- 
inafter mentioned,  for  which  purpose  he  had  applied  to  and  requested 
Salmon  to  become  a  party  to,  and  join  in,  the  execution  of  the  said 
indenture  of  demise :  It  was  witnessed  that,  for  and  in  consideration  of 
the  rent,  covenants,  and  agreements  thereinafter  reserved  and  contained, 
by  and  on  the  part  and  behalf  :)f  Lee,  his  executors,  &c.,  to  be  paid, 
done,  and  performed,  the  said  J.  E.  Salmon,  at  the  request  of  the  said 
B.  Yeoman,  had  demised,  leased,  and  by  those  presents,  as  far  as  he 
could  and  had  right  and  interest,  did  demise  and  lease,  and  the  said  B. 
Yeoman,  had  granted,  demised,  leased  and  confirmed,  and  by  those  pre- 
sents did  grant,  demise,  lease,  and  confirm,  unto  the  said  E.  Lee,  his 
executors,  administrators,  and  assigns,  a  certain  pieoe  or  paroriof  ground. 
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&e.,  and  messuages,  &ic.  (in  this  indenture  described) :  Habendum  to  Lee, 
his  executors,  &c.,  from  25th  March,  then  (to  wit,  at  the  time  of  the 
date  of  the  said  indenture)  last  past,  that  is  to  say,  25th  March,  1820, 
for  the  term  of  4000  years  thence  next,  &c. :  "  Yielding  and  pajring 
therefore,  yearly  and  every  year  during  the  *8aid  term,  unto  the  j-^-  -^ 
said  J.  E.  Salmon,  his  executors,  administrators,  and  assigns,  ^ 
during  the  continuance  of  the  said  hereinbefore  recited  mortgage,  and, 
after  payment  and  satisfaction  thereof,  unto  the  said  B.  Yeoman,  his 
executors,  administrators,  or  assigns,  the  yearly  rent  of  18Z.  18«.  of  law- 
ful," &c.,  by  equal  portions,  on,  &c.  (29th  September  and  25th  March ; 
first  payment  on  29th  September  then  next),  free  and  clear  of  all  taxes, 
&c,  except  the  ground  rent  due  to  the  said  B.  Blunt  (which  Yeoman 
thereby  covenanted  to  pay,  or  to  allow  out  of  the  rent) :  «  And  the  said 
Bobert  Lee  did  thereby,  for  himself,  his  heirs,  executors,  administrators, 
and  assigns,  covenant,  promise,  and  agree  to  and  with  the  said  J.  E.  Sal- 
mon, his  executors,  administrators,  and  assigns,  and  also  to  and  with  the 
said  Benjamin  Yeoman,  his  executors,  administrators,  and  assigns,  in 
manner  following,  that  is  to  say :  That  he,  the  said  R.  Lee,  his  execu- 
tors, &c.,  should  and  would  well  and  truly  pay  or  cause  to  be  paid  the 
said  yearly  rent  or  sum  of  182.  18«.,  free  and  clear  of  all  deductions  as 
aforesaid,  on  the  several  days  and  times  and  in  manner  as  the  same  was 
thereinbefore  reserved  and  made  payable:  As  by  the  said  indenture,'' 
&c.  By  virtue  of  which  said  demise,  &c. :  Averment  that  Lee,  to  wit, 
on  the  day  and  year  last  aforesaid,  entered  and  was  possessed  for  the 
term  to  him  granted. 

The  declaration  then  alleged  that,  Salmon  being  so  possessed  of  the 
demised  tenements,  &;c.,  for  the  residue  of  the  term  of  5000  years  sub- 
ject to  the  demise,  by  a  certain  indenture  afterwards,  viz.,  on  the  6th 
February,  1821,  made  between  Yeoman  of  the  first  part,  Salmon  of  the 
flecond,  George  Porch  of  the  third,  and  George  Hicks  Seymour  of  the 
fourth  part ;  profert  of  the  indenture  *«  sealed  with  the  seal  of  ^^^  -^ 
the  said  James  Eyre  Salmon,"  the  date  whereof  is  a  certain  day  ^ 
and  year  therein  in  that  behalf  mentioned,  to  wit,  the  day  and  year  last 
aforesaid,  the  said  J.  E.  Salmon,  for  the  considerations,  &c.,  did  bargain, 
sell,  assign,  transfer,  and  set  over  to  the  said  Seymour,  his  executors, 
administrators,  and  assigns,  one  undivided  moioty  or  equal  half  part  of 
and  in  the  demised  premises,  and  all  Salmon's  estate,  &c.,  in  that  moiety, 
for  all  the  residue  of  his  term  of  5000  years  subject  to  the  said  demise 
for  4000  years ;  as  by  the  last-mentioned  indenture,  &c. :  by  virtue  of 
which  last-mentioned  indenture  Seymour,  to  wit,  on  the  last-mentioned 
day,  became,  and  from  thence  until  and  upa.i  the  making  the  indenture 
of  assignment  after  mentioned  to  have  been  made  by  Seymour,  was 
possessed  of  the  said  undivided  moiety,  &c.,  for  the  residue  of  the  said 
term  of,  to  wit,  5000  years,  subject  as  aforesaid,  so  to  him  assigned  by 
the  said  J.  E.  Salmon  as  aforesaid.    The  count  further  alleged  that, 
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Salmon  being  so  possessed  of  the  demised  tenements,  jcc,  for  the  residue, 
&c.,  subject,  &c.  (as  before),  by  a  certain  other  indenture  then  thereupon 
afterwards,  to  wit,  on  6th  February,  1821,  made  between  Yeoman  of 
the  first  part,  Salmon  of  the  second,  John  Hodder  of  the  third.  Porch 
of  the  fourth,  and  Seymour  of  the  fifth  part ;  profert  of  the  indenture 
<<  sealed  with  the  seal  of  the  said  J.  E.  Salmon,''  the  date  whereof  is  a 
certain  day  and  year  therein,  &c.,  to  wit,  the  day  and  year  last  aforesaid, 
the  said  J.  E.  Salmon,  for  the  considerations,  &c.,  did  bargain,  &c.;  the 
count  then  stated,  in  the  same  words  as  those  relating  to  the  before- 
mentioned  moiety,  a  bargain,  sale,  and  assignment  to  Seymour,  his  exe- 
cutors, &c.,  of  an  undivided  moiety,  &c.,  of  and  in  the  said  demised 
4^1^91  *^^6™6^^9  ^^'9  being  the  moiety,  &c.,  other  than  and  distinct 
^  from  the  moiety,  &c.,  assigned  by  the  last  preceding  indenture, 
and  all  the  estate,  &c.,  for  all  the  residue,  &c.,  subject,  &c. ;  as  by  the 
said  indenture,  &c. :  and  possession  by  Seymour  of  the  last-mentioned 
moiety  for  the  residue,  &c.,  by  virtue  of  the  indenture,  until  the  next- 
mentioned  assignment. 

That,  Seymour  being  possessed  of  the  moiety  alleged  to  have  been 
assigned  to  him  by  the  last-mentioned  indenture,  for  the  residue,  &c., 
subject,  &c.,  <«by  a  certain  other  indenture  then  thereupon  afterwards, 
to  wit,  on  the  16th  day  of  December,  A.  D.  1843,"  made  between  Luke 
Perman  of  the  first  part,  Seymour  of  the  second,  and  plaintifi*  of  the 
third  part ;  profert  of  the  indenture  <<  sealed  with  the  seal  of  the  said 
G.  H.  Seymour,"  the  date  whereof  is  "a  certain  day  and  year  therein 
in  that  behalf  mentioned,  to  wit,  the  day  and  year  last  aforesaid,"  the 
said  G.  H.  Seymour,  for  the  considerations,  &c.,  did  bargain,  sell,  &c. ; 
stating  an  assignment  by  Seymour  to  plaintiff,  his  executors,  &c.,  of  the 
last-mentioned  moiety  which  had  been  assigned  by  Salmon  to  Seymour 
by  the  indenture  hereinbefore  alleged  to  have  been  made  between  Yeo- 
man, Salmon,  Hodder,  Porch,  and  Seymour,  and  all  the  estate,  &c.,  of 
Seymour  therein  for  all  the  residue,  &c.,  subject,  &c. ;  as  by  the  said 
indenture,  &c.  By  virtue  of  which,  &c. ;  possession  by  plaintiff  until 
and  after  the  commencement  of  this  suit.  The  count  then  alleged,  in 
like  form,  an  assignment  by  Seymour  to  plaintiff,  his  executors,  &c.,  of 
the  other  moiety,  by  indenture,  made  "to  wit,  on"  18th  February, 
1885,  between  Joseph  Oxley  and  James  Edward  Gillmore  of  the  first 
part.  Porch  of  the  second,  Seymour  of  the  third,  Perman  of  the  fourth, 
*1^m  **^^  plaintiff  of  the  fifth  part;  profert  of  the  indenture  "sealed 
^  with  the  seal  of  the  said  G.  H.  Seymour,"  the  date  whereof  is  a 
certain  day  and  year  therein,  &c.,  « to  wit  the  day  and  year  last  afore- 
said :"  by  virtue  of  which,  &c. ;  averring  possession  by  plaintiff,  as 
before.  "  And  the  plaintiff  then  thereupon  also,  by  and  by  means  of 
the  two  lastly  stated  indentures,  became  and  was  and  is  possessed  of 
the  entirety  of  the  said  demised  tenements  and  premises,"  &c.,  "for  all 
the  residue  and  remainder  of  the  said  term  of  to  wit  5000  years,  subject 
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to  the  sftid  demise  for  4000  years  so  made  to  the  said  Robert  Lee  as 
aforesaid. 

The  declaration  then  alleged  that,  after  the  making  of  the  demise  and 
confirmation  of,  to  wit,  the  17th  August,  1820,  and  daring  the  term  of 
4000  years,  and  before  the  commencement  of  this  suit,  to  wit,  on  SOtli 
KoYember,  1841,  all  the  estate,  interest,  and  term,  &;c.,  of  Robert  Lee 
of  and  in  the  demised  tenements,  &c.,  by  assignment  thereof,  &;c.,  legally 
came  to  and  vested  in  defendant. 

Breach:  that,  although  the  said  J.  E.  Salmon  and  the  said  B.  Yeoman 
and  the  said  plaintiff,  &c.,  have  respectively,  &c. ;  averment  of  perform- 
ance  by  them  of  all  things  in  the  said  indenture  of,  to  wit,  17th  August, 
1820,  contained,  on  their  parts,  &c.;  «Tet  the  plaintiff  saith  that,  after 
the  making  the  said  last-mentioned  indenture,  and  during  the  said  term 
of  4000  years  thereby  granted,  and  after  the  defendant  became  such 
sssignee  as  aforesaid,  and  while  he  continued  such  assignee,  and  before 
die  commencement  of  this  suit,  to  wit,  on  the  25th  day  of  March,  A.  n. 
1844,"  the  same  day,  &c.,  being,  &c.  (averment  that  this  was  one  of  the 
days  for  payment  of  equal  portions  of  the  rent  according  to  the  '''last  ri^^t^ 
mentioned  indenture),  <<a  large  sum  of  money,  to  wit,  the  sum  of  ^ 
87{.  16«.,  of  the  rent  aforesaid,  for  two  yea^s  of  the  said  term  of  4000 
years,  then  last  elapsed,  became  and  was,  and  still  is,  in  arrear  and 
mipaid  to  the  plaintiff,  contrary  to  the  tenor,"  &c.,  of  the  said  indenture 
of  demise  and  confirmation,  and  of  the  said  covenant  so  made  as  afore« 
said.  And  that  neither  Lee,  his  heirs,  executors,  &;c.,  nor  any  other 
person,  «  hath  paid  the  said  sum  of  money  or  any  part  of  the  same  to 
the  plaintiff  or  to  the  said  Benjamin  Yeoman,  his  executors,  administra- 
tors, or  assigns,  or  to  any  other  person  or  persons  whomsoever ;  and  the 
same  sum"  <<doth  now  remain  wholly  unpaid  and  unsatisfied  to  any 
person  whatsoever.  And  so  the  plaintiff  in  fact  saith,"  &;c.  (the  common 
oonclnsion). 

Plea.  <<That  before  any  part  of  the  arrears  of  the  said  rent  in  the 
declaration  mentioned  and  alleged  to  be  due  and  in  arrear  became  or  was 
due,  and  after  the  making  of  the  indenture  of  demise  and  confirmatioii. 
in  the  declaration  first  mentioned,  and  of  the  said  mortgage  therein  men- 
tioned, and  during  the  continuance  of  the  said  mortgage,  and  after  the 
said  principal  sum  of  1200Z.  and  interest  for  the  same  became  due,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  1st  day  of  January, 
A.D.  1821,  and  on  divers  other  days  and  times  between  that  day  and  the 
6th  day  of  June,  a.d.  1822,  the  said  J.  E.  Salmon  was  paid  and  satisfied 
all  the  principal  moneys  and  interest  due  to  him  the  said  J.  E.  S.  under 
or  by  virtue  of  the  said  mortgage  mentioned  in  the  said  indenture  of 
lease  in  the  said  declaration  mentioned  (the  said  moneys  amounting 
together  to  a  large  sum  of  money,  to  wit,  15002.),  by  and  out  of  certain 
moneys  arising  from  the  absolute  sale  of  part  of  the  ^heredita-  ^^^  .. 
ments  and  premises  comprised  in  the  said  indenture  of  mortgage  ^ 
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and  assignment,  and,  when  paid  to  and  received  by  the  said  J.  E.  S., 
equal  to  the  amount  of  the  said  principal  and  interest,  and  amounting 
to  a  large  sum  of  money,  to  wit,  15002.  And  the  defendant  further  saith 
that  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  by  an  inden* 
tnre  then  made  between  the  said  B.  Yeoman  of  the  first  part,  the  said 
J.  E.  Salmon  of  the  second  part,  the  said  R.  Blunt,  in  the  declaration 
mentioned,  of  the  third  part,  and  Shadrach  Clement  of  the  fourth  part^ 
which  same  indenture  was  then  sealed  with  the  respectiye  seals  of  the 
said  J.  E.  Salmon  and  the  said  B.  Yeoman,  and  by  them  then  was 
severally  and  respectively  delivered  as  and  being  their  act  and  deed 
(which  said  indenture  being  the  property  of  the  said  R.  Blunt,  and  not 
in.  the  possession  of  the  defendant,  the  defendant  cannot  bring  the  same 
into  Court),  the  said  J.  E.  Salmon  did  acknowledge  that  the  said  J.  S. 
S.  had  been  paid  the  whole  of  the  principal  and  interest  moneys  due  to 
him  on  the  said  mortgage  or  security  so  made  to  him  as  therein  afcure- 
said,  by  and  out  of  moneys  arising  from  the  sale  of  part  of  the  heredity 
ments  and  premises  therein  comprised,  and  that  all  principal  and  interest 
moneys  due  and  owing  to  the  said  J.  £.  S.  upon  or  by  virtue  of  the  suae 
indenture  of  assignment  and  mortgage  had  been  paid  off  and  discharged; 
and  did  thereby  acquit,  release  and  discharge  the  said  B,  Yeoman  from 
all  claims  and  demands  of  the  said  J.  E.  Salmon  under  or  by  virtue  of 
the  said  mortgage."    Verification. 

Demurrer,  assigning  for  causes,  among  others:  That  the  plea  doea 
not  sufficiently  traverse,  or  confess  and  avoid.  That  it  does  not  specify 
^^  t^rry  a  time  in  respect  of  *which  the  rent  to  which  the  defence  applies 
^  became  due,  or  when,  with  reference  to  such  time,  the  defence 
arose.  That  it  does  not  show  in  direct  terms  that  the  premises  had  been 
redeemed,  and  that  a  due  and  legal  termination  had  been  put  to  the 
recited  mortgage.  That  it  is  consistent  with  every  allegation  in  the  plea 
that  such  mortgage  is  still  continuing,  and  that  J.  E.  Salmon  had  a  aub- 
listing  claim  or  lien  arising  out  of  and  by  virtue  of  the  said  mortgage, 
if  only  in  respect  of  costs,  charges,  and  expenses  incidental  to  the  said 
mortgage  and  sale  alleged  in  the  plea.  That  the  plea  shows  nothing 
more  than  a  bare  payment  of  principal  money  and  interest.  That  the 
said  plea  is  double  by  first  stating  a  payment  of  principal  money  and 
interest  to  J.  £.  Salmon,  and  then  an  alleged  acknowledgment  by  the  said 
J.  E.  S.,  under  the  indenture  in  the  said  plea  in  that  behalf  mentioned* 
of  all  principal  money  and  interest  due  under  the  said  moitgage  deed. 
That  the  said  plea  does  not  show  by  whom  the  said  principal  money  and 
interest  so  alleged  to  have  been  paid  were  in  fact  paid.  That  it  is  more* 
over  consistent  with  every  allegation  in  the  plea,  that  the  said  mortgage 
bftd  been  and  was,  before  such  payment  in  satisfaction  of  the  principal 
money  and  interest  in  the  said  plea  mentioned,  transferred  to  a  third 
party  who  has  now  a  subsisting  estate  and  interest  thereunder.  Thai 
the  alleged  deed  of  release  is  pleaded  ambiguously,  and  the  operative 
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parti  ought  to  hmrt  been  set  out.  That,  if  defendant  means  to  rely 
sanplj  on  the  alleged  acknowledgment  by  the  said  J.  E.  S.,  limited  as  it 
is  to  the  principal  money  and  interest,  there  is  nothing  on  the  face  of  the 
pka  to  show  that  such  simple  acknowledgment  operated  to  *dis-  p^^  .^ 
charge  the  said  B.  Yeoman  from  all  claims  and  demands  nnder  '- 
the  said  mortgage.  That,  if,  by  the  term  <<  thereby,"  the  defendant 
means  to  refer  to  the  last-mentioned  deed  itself,  independently  of  the 
ssid  alleged  acknowledgment,  the  same  plea  is  further  double  in  relying 
as  wdl  upon  the  said  alleged  acknowledgment  as  upon  the  intrinsic  force 
and  operation  of  that  deed.  And  that  the  plea  does  not  show  any  re* 
coDTeyaace  of  the  mortgaged  premises,  which  it  ought  to  have  done,  the 
rent  being  incident  to  the  reyersion.     Joinder  in  demurrer. 

The  defendant,  in  his  points  for  argument,  stated  the  following  objec* 
tions  to  the  declaration. 

(« That  tiie  acticm  should  haye  been  brought  in  the  names  of  both 
eoyenantees^'  (mortgagor  and  mortgagee). 

**  That,  80  the  plaintiff  is  entitled  to  the  rent  in  question  during  th^ 
eontinuance  of  the  mortgage  only,  the  continuance  of  such  mortgage 
dioold  haye  been  alleged  in  the  declaration." 

«  That  the  declaration  does  not  allege  that  the  rent  fell  due  after  the 
phuntiff  became  assignee  of  the  residue  of  the  6000  years'  term." 

The  demurrer  was  argued  in  Hilary  term  and  vacation,  1846,(a)  by 

F.  RobinMonj  for  the  plaintiff,  and  Peacock  for  the  defendant.  The 
judgment  of  this  Court,  and  the  subsequent  discussion  of  all  the  points 
IB  the  Exchequer  Chamber  (Whitaker  v.  Harold,  p.  168,  post),  make  it 
unnecessary  to  report  the  present  argument.  The  ^authorities  ^^^  -^ 
referred  to,  and  not  cited  in  the  judgment  of  this  Court,  or  in  the  '- 
Siehequer  Chamber,  were : 

As  to  the  plea :  Com.  Dig.  Pleader  (E  2),  (as  showing  that  a  double 
plea  is  bftd  though  one  of  the  defences  be  ill  pleaded) ;  Sacheyerell  v. 
Frogatt,  2  8annd.  867,  371. 

As  to  the  declaration :  First  point ;  Foley  v.  Addenbrooke,  4  Q.  B.  197| 
Hopkinsoii  tr.  Lee,  6  Q.  B.  964,  Slingsby's  Case,  5  Rep.  18  i.  Lord 
Southampton  v.  Brown,  6  B.  &  C.  718,  Co.  Litt.  213  a,  b,  Mills  tr. 
Ladbroke,  7  Man.  t  6.  218,  Webb  v.  Russell,  8  T.  R.  893,  Stokes  v. 
Sossell,  8  T.  R.  678.(5)  (Tattison,  J.,  mentioned,  on  this  point.  Wake* 
field  V.  Brown,  9  Q.  B.  209,  then  depending.]  Second  point ;  Stark« 
By.  9ST  (8d  ed.),  6  Bac.  Abr.  197  et  eeq.  (7th  ed.)  tit  Pleae  and  Pleads 
%•  (B)  5,  §  2,  Com.  Dig.  Pleader  (C  61),  (C  57),  (C  66).  Third  point ; 
Skinner  «.  L«nbert,  4  Man.  k  G.  477,  601 :  precedents  in  Lil.  Entr. 
185, 137  (Ashnrst  v.  Mingar),  2  Mod.  Ent  18, 19  (Brook  v.  Jowett;,  3 
Wentw.  l^ec.  478.  Our.  adv.  vuU. 

Lord  DjBiMAir,  C.  J.,  now  deliyered  the  judgment  of  the  Court. 

(a)  Jmiisry  27tii,  before  Lord  DiVHAir,  C.  J.,  PATnioVy  CouBiiMn,  and  WiaatMAir,  Ji.;  hiA 
MnHQ7  leth^  befere  lm4  Danuv,  C.  J.,  ?▲«■••«»  Willumb,  and  Oolswiws,  J§. 
(a)  JvdcBoitafinMdia  SMk  Ch.,  EuieU  «.  Stokaf,  1  H.  BL  661 
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This  was  an  action  of  corenant  for  rent  under  a  demise  by  indenture, 
by  which  James  Eyre  Salmon,  being  mortgagee  of,  amongst  others,  the 
premises  for  which  rent  is  now  claimed,  at  the  request  of  Benjamin  Yeo- 
man the  mortgagor,  demised,  and  Yeoman  also  demised  and  confirmed, 
*"{  ^Q1  ^  Ko^^^^  ^^^  (whose  assignee  the  defendant  *is),  for  4000  years, 
-"  at  a  yearly  rent  of  18{.  18«.     The  words  of  the  reddendum  are 
«  Yielding,"  &c.     (His  Lordship  read  the  clause,  as  set  forth,  anti,  p. 
149.)     The  covenant  on  which  the  declaration  is  framed  is  in  these 
words :  <<  And  the  said  Robert  Lee,"  &c.    His  Lordship  read  the  cove* 
nant  as  set  forth,  anti,  p.  150.)    The  interest  of  Yeoman  the  mortgagor 
appeared  to  be  a  term  of  5000  years,  the  whole  of  which  he  had  assigned 
to  Salmon  by  way  of  mortgage,  prior  to  the  making  of  the  lease  to  Lee. 
The  plaintiff  traced  title  from  Salmon  by  deeds,  to  which  Yeoman's  name 
appears  as  a  party ;  but  the  declaration  does  not  ayer  that  any  one  of 
them  was  executed  by  Yeoman.     This  is  material,  because,  if  tfie  plain- 
tiff had  traced  title  both  from  Yeoman  and  Salmon,  the  question  in  the 
cause  might  haye  assumed  a  different  shape :  but,  by  tracing  only  from 
Salmon,  he  undoubtedly,  puts  himself  in  the  situation  of  assignee  of  the 
mortgagee  only.     There  is  no  averment  in  the  declaration  that  the  mort- 
gage was  continuing  at  the  time  when  the  rent  sued  for  accrued.     The 
declaration  then  alleges  that,  after  the  making  of  the  indenture  of  lease, 
and  during  the  term  of  4000  years,  and  after  the  defendant  became 
assignee,  and  while  he  continued  assignee,  and  before  the  commencement 
of  this  suit,  two  years'  rent  became  and  was,  and  still  is,  in  arrear  and 
unpaid  to  the  plaintiff;  but  it  does  not  aver  in  terms  that  it  became  in 
arrear  after  the  plaintiff  became  assignee  of  the  reversion. 

The  defendant  pleaded  that,  before  any  part  of  the  said  arrears  of 
rent  became  due,  and  after  the  making  of  the  indenture  of  demise,  and 
during  the  continuance  of  the  mortgage,  Salmon  was  paid  and  satisfied 
*i  aoi  ^^^  ^^^  principal  moneys  and  interest  due  to  him  by  virtue  of  *the 
-^  mortgage,  out  of  moneys  arising  from  the  absolute  sale  of  part 
of  the  demised  premises,  and,  afterwards,  by  indenture  executed  by  him, 
acknowledged  himself  to  be  so  paid  and  satisfied,  and  acquitted,  released^ 
and  discharged  Yeoman  from  all  claims  in  respect  thereof. 

Several  objections  are  taken  to  this  plea.  First :  That  it  does  not 
show  that  the  mortgage  is  not  continuing,  but  only  that  the  mortgage 
money  has  been  paid.  Now  this  objection  depends  on  the  meaning  to 
be  given  to  the  words  «<  during  the  continuance  of  the  said  hereinbefore 
recited  mortgage,  and,  after  payment  and  satisfaction  thereof,"  in  the 
reddendum.  Those  words  plainly  show  that  the  rent  was  to  be  paid  to 
Yeoman,  not  upon  reassignment  of  the  term  and  the  putting  an  end  to 
the  mortgage  security,  but  upon  the  payment  and  satisfaction  of  the 
money  secured  by  the  mortgage ;  and  by  the  words  <<  during  the  con- 
tinuance of  the  mortgage"  is  plainly  meant  <<  the  continuance  of  the 
mortgage  debt."     Now  the  plea  distinctly  states  the  payment  and  satia^ 
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£Mtioii  of  the  mortgage  money  before  the  rent  sued  for  accmed ;  which 
sufficiently  shows  that  the  rent  was  no  longer  payable  to  the  mortgagee ; 
in  which  case  he  certainly  could  not  have  sued  alone,  if  at  all. 

The  second  objection  to  the  plea  is  that  it  is  double:  and  this  seems  to 
OS  to  be  fatal.  The  payment  of  the  mortgage  money,  and  the  execution  of 
a  deed  by  the  mortgagee  releasing  the  mortgagor,  are  plainly  two  differ- 
ent things,  and  either  would  be  sufficient  to  show  that  the  mortgage  no 
longer  continued.  If  the  plaintiff  by  his  replication  were  to  deny  the 
payment,  he  would  leave  the  release  unanswered,  which  would  have  put 
an  end  to  the  mortgage  debt  even  if  not  paid ;  and,  on  the  "^other  - 
hand,  if  he  denies  the  deed  of  release,  he  leaves  the  payment  of  ^ 
the  money  unanswered. 

The  plea  therefore  cannot  be  sustained,  duplicity  being  one  of  the 
causes  of  demurrer  set  forth.  But  it  is  said  that  the  declaration  is  bad, 
and  that  on  several  grounds. ' 

First,  it  is  objected  that  the  action  should  have  been  brought  jointly 
by  the  mortgagee  and  mortgagor.  Now,  the  mortgagor  having  parted 
with  all  his  legal  interest,  and  having  only  the  equity  of  redemption, 
nothing  would  pass  from  him  to  the  lessee ;  and  it  can  hardly  be  said 
that  he  confirms  the  lease.  Still  the  reddendum  makes  the  rent  payable 
severally  at  one  time  to  the  mortgagee,  at  another  to  the  mortgagor; 
and  the  covenant  is  capable  of  being  read  as  several.  The  Court,  there- 
fore, must  construe  the  covenant  according  to  the  interest,  and  according 
to  the  apparent  meaning  of  the  covenant  itself;  and  this  is  in  accordance 
with  all  the  cases  which  will  be  found  collected  in  the  note  to  Eccleston 
V.  Glipsham,  1  Wms.  Saund.  155,  a,  note  (e)  (6th  ed.);(a)  adding  to  them 
Bradburne  v.  Botfield,  14  M.  &  W.  559. 

Secondly,  it  is  objected  that  the  declaration  ought  to  have  averred 
the  continuance  of  the  mortgage.  This  objection  arises  on  general  de- 
murrer ;  and  there  is  an  averment  in  the  declaration  that  the  plaintiff 
became  and  was  and  is  possessed  of  the  entirety  of  the  said  demised  pre- 
mises for  all  the  residue  and  remainder  of  the  said  term  of  5000  years. 
This  is  probably  a  sufficient  averment,  by  implication,  of  the  continuance 
of  the  mortgage  term,  if  any  such  averment  were  ♦necessary ;  ^ 
Fryer  v.  Ooombs,  11  A.  k  E.  408,  and  the  cases  in  the  notes  to  ^ 
Thursby  v.  Plant,  1  Wms.  Saund.  285  :{b)  but  in  truth  no  such  aver- 
ment is  necessary,  as  regards  a  term  of  years  which  is  certain  and  defi- 
nite. The  objection,  however,  here  is  that  the  continuance  of  the  mort- 
gage is  not  averred ;  by  which  we  understand  the  continuance  of  the 
mortgage  ddt.  There  is  nothing  in  the  declaration  which  supplies  the 
want  of  this  averment  by  implication ;  for  the  mortgage  term  may  well 
continue  after  the  mortgage  money  has  been  paid.  The  question,  there- 
fore, is  whether  tiie  payment  of  the  mortgage  money,  by  which  the  con- 

(a)  And  lee  p.  164,  note  (a). 
(6)  Kote  (8),  and  note  (k),  6th  ed. 
l2 
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tinoance  of  the  mortgage  would  be  determined,  is  to  be  oonsidered  as  a 
condition  sabseqnent,  and  in  defeasance  of  the  right  in  the  mortgagee  to 
receive  the  rent,  within  the  late  case  in  the  Oonrt  of  Exchequer  of  Brooke 
V.  Spong,  15  M.  k  W.  153 ;  and  we  think  that  it  is  to  be  so  considered, 
tnd  it  was  not  necessary  that  the  continuance  of  the  mortgage  should  be 
averred  in  the  declaration. 

The  third  objection  was  that  it  does  not  appear  by  the  declaratioa 
that  the  rent  sued  for  accrued  after  the  plaintiff  became  assignee  of  the 
reversion.  Whatever  force  there  might  be  in  this  objection  if  pointed 
out  as  a  ground  of  special  demurrer,  we  are  of  opinion  that  on  general 
demurrer  the  averment  that  the  rent  became  due  to  the  plaintiff  if 
sufficient. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  judgment  must  be 
given  for  the  plaintiff.  Judgmrat  for  plaintiC 


*163]     *IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.)     « 
WHITAKSR  V.  HARROLD.    Dec.  8, 184T. 

For  ayllftbiii,  lee  Hanrold  v.  WhiUker,  antd,  p.  147. 

Erbob  was  brought  in  the  Exchequer  Chamber,  upon  the  judgment 
in  the  preceding  case.  The  only  error  specially  assigned  was  that  the 
declaration  was  not  sufficient  in  law.    Joinder  in  error. 

The  case  was  argued  in  Trinity  vacation  last  (June  15th  and  23d), 
before  Wilde,  C.  J.,  Coltmak,  Mavle,  and  Cbksswsll,  Js.,  and  Pabki, 
Aldbrson,  Rolfe,  and  Platt,  Bs. 

Peacock,  for  the  plaintiff  in  error  (defendant  below).  First :  the  plea 
is  good.  The  principal  grounds  of  demurrer  to  the  plea  are  that  it  does 
not  confess  and  avoid ;  that  it  is  double ;  and  that  it  does  not  show  that 
the  mortgage  has  been  redeemed.  But  the  plea  does  confess  that  the 
rent  claimed  is  in  arrear,  and  avoids  this  by  showing  that  it  is  no  longer 
payable  to  the  plaintiff. 

The  plea  is  said  to  be  double,  because  it  alleges  the  payment  of  the 
mortgage  debt,  and  also  a  release  to  the  mortgagor  of  all  claims  in 
respect  of  it.  But,  where  an  obligation  to  pay  money  arises  by  cove* 
nant  in  a  deed,  payment  after  the  day  without  acquittance  by  deed  is  no 
answer ;  Blake's  Case,  6  Rep.  48  b ;  the  whole  plea,  therefore,  offers 
but  one  defence.  The  objection,  that  the  plea  does  not  show  that  the 
*i  ail  ^^^i^^  has  been  redeemed,  ^probably  means  no  more  than  that 
-J  the  plea  does  not  state  a  reconveyance  of  the  mortgaged  premises. 
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It  is  neoeasary,  therefore^  to  ooiuuder  the  meaning  of  the  reddendum. 
The  rent  is  reeeired  to  the  mortgagee,  <<  his  executors,  administrators, 
and  assigns,  during  the  continuance  of  the  said  hereinbefore  recited 
mortgage,  and,  after  payment  and  satisfaction  thereof,''  to  the  mortga- 
gor; and  the  covenant  is  with  both  mortgagee  and  mortgagor  to  pay  the 
rent  accordingly.     The  plea  allegee  that  before  the  rent  in  question 
aoemed  the  mortgagee  was  <<  paid  and  satisfied  all  the  principal  moneys 
and  interest  due  to  him"  <<  under  or  by  virtue  of  the  said  mortgage." 
It  will  be  said  that  the  mortgage  would  continue  until  reconveyance  to 
the  mortgagor,  and,  consequently,  that  the  rent  is  still  payable  to  the 
mortgagee  and  his  assigns*     But,  if  this  be  the  meaning  of  the  redden- 
dmn,  the  express  reservation  to  the  mortgagor  was  unnecessary,  for  on 
reconveyance  he  would  at  once  be  entitled  to  the  rent  under  the  prior 
reservation  to  the  mortgagee's  <<  assigns."     The  meaning,  therefore,  must 
De  that  the  rent  was  to  be  paid  to  the  mortgagee  so  long  only  as  the 
mortgage  debt  should  be  unpaid.    [Parks,  B.     The  plea  does  not  state 
by  whom  the  payment  was  made ;  and,  if  the  release  is  relied  upon,  the 
plea  does  not  precisely  state  when  it  was  executed :  it  might  have  been 
just  before  plea.]    <<  Where  a  sum,  a  time,  or  any  matter  is  material, 
the  sum,  the  time,  or  matter,  though  mentioned  under  a  videlicet,  shall 
be  taken  to  be  the  true  sum,  the  true  time,  or  the  true  matter ;"  Night- 
ingale V*  Wilcoxson,  10  B.  &  0.  202,  215.     The  doctrine  on  this  subject 
is  explained  also  by  Ring  v.  Roxbrough,  2  C.  ft  J.  418,  S.  C.  2  Tyrwh. 
468,  note  (1),  to  ♦Dakin's  Case,  2  Wms.  Saund.  290,  e.  (6th  ed.),  r-^.r.. 
Hague  V.  French,  8  B.  &  P.  173,  and  Giles  v.  Bourne,  6  M.  &  S.  I- 
73.    In  Down  v.  Hatcher,  10  A.  k  E.  121,  a  plea  that  6L  lOt.  was  paid 
and  accepted  in  satisfaction  of  a  residue,  stated  in  the  declaration  to  be, 
to  wit,  « the  sum  of  600{.,"  was  held  bad  after  verdict  for  the  defendants. 
The  dates  alleged  in  the  present  plea,  therefore,  must  be  taken  to  be 
true ;  and  it  is  also  alleged  that  the  mortgage  debt  was  satisfied  before 
the  rent  became  due,  and  after  the  lease  and  mortgage. 

Secondly.  If  the  rent  was  payable  to  the  mortgagee  and  his  assigns 
imtil  reconveyance,  then  certainly  the  plea  is  bad.  But  the  declaration 
is  also  bad.  The  covenant  is  with  both  mortgagor  and  mortgagee,  and 
is  a  joint  covenant  in  gross,  because  the  mortgagor  had  no  interest. 
The  mortgagor,  therefore,  should  have  been  a  party  to  this  action.  A 
covenant  is  not  several  unless  the  covenantees  have  several  interests '; 
Sorsbie  v.  Park,  12  M.  k  W.  146,  Bradburne  v.  Botfield,  14  M.  k  W.  669. 
Again,  the  declaration  does  not  show  that  the  rent  became  due  after  the 
plaintiff  became  assignee  of  the  reversion,  unless  the  dates  are  material, 
and  to  be  taken  as  true.  The  allegation  that  the  rent  became  in  arrear 
and  unpaid  to  the  plaintiff  is  not  enough ;  Fryer  v.  Coombs,  11  A.  &  SL 
403.  Lastly,  the  declaration  is  bad  for  not  averring  the  continuance  of 
the  mortgage.  The  mere  presumption  of  continuance  cannot  be  relied 
upon.    The  presumption  of  law  is  that  every  person  once  living  con- 
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■  '  '  ■  ■  ^ 

.tinnes  to  live,  yet  wherever  title  depends  upon  continuance  of  life,  sack 
*1  f^Al  <^<>^^^^^^co  most  be  averred ;  Fryer  v.  Coombs  is  an  authority 
-'  on  this  point  also :  and,  ^indeed,  the  continuance  of  every  par- 
ticular estate  must  be  shown. 

Butt  J  for  the  defendant  in  error  (plaintiff  below).  The  declaration  ia 
good,  and  the  action  rightly  brought  by  the  plaintiff  alone.  The  con- 
struction that  the  rent  is  payable  to  the  mortgagee  so  long  only  as  the 
mortgage  debt  remains  unpaid,  does  violence  to  the  language  of  the 
reddendum,  and  makes  the  rent  separable  from  the  reversion.  A  mort- 
gage signifies  not  merely  a  loan  but  a  conveyance ;  and  a  covenant  to 
pay  rent  during  the  continuance  of  a  mortgage  is  in  force  until  reconr 
veyance.  Rent  paid  to  the  mortgagee  under  such  a  covenant,  after  satia- 
faction  of  the  mortgage  debt,  would  be  received  by  him  as  trustee  for 
the  mortgagor.  At  no  period  does  the  covenant  in  question  give  a  joint 
action  to  the  mortgagor  and  mortgagee ;  for  the  rent  is  payable  to  the 
mortgagee  alone  until  reconveyance,  and  to  the  mortgagor  alone  after- 
wards, so  that  each  has  a  distinct  interest  from  the  other.  In  Brad- 
bume  V.  Botfield,  14  M.  k  W.  559,  there  was  not  only  a  joint  covenant, 
.but  the  covenantees  had  a  joint  interest.  So  in  Martindale  t;.  Anderson, 
1  East,  497,  there  was  a  joint  covenant  to  two  to  pay  a  single  annuity 
to  one;  and  the  covenant  applied  to  one  subject-matter  and  one  person 
during  the  whole  time  of  its  operation.  The  present  case  is  like  Withers 
V.  Bircham,  3  B.  &  C.  254,  where  the  covenant  was  with  two  to  pay 
distinct  annuities  to  each.  The  next  objection  is  that  the  declaration 
does  not  allege  the  rent  to  have  become  payable  after  the  assignment  to 
*1  f{71  ^^  plaintiff.  The  statement  that  the  rent  became  in  arrear  to 
^  the  ^plaintiff  is  sufficient  on  general  demurrer.  [Maitle,  J. 
There  is  a  statement  that  the  rent  became  in  arrear  to  the  plaintiff  on  the 
25th  March,  1844,  for  two  years  <<  then  last  elapsed ;"  so  that,  if  the 
dates  are  material,  there  is  an  express  statement  that  it  became  in  arrear 
after  the  plaintiff  had  acquired  title  to  it.]  Lastly,  it  was  not  necessary 
for  the  plaintiff  to  show  the  continuance  of  the  mortgage.  Fryer  v. 
Coombs,  11  A.  &;  E.  403,  Dayrell  t;.  Hoare,  12  A.  &  E.  356, 
and  similar  cases,  applying  to  estates  of  uncertain  duration  in 
their  own  nature,  are  not  in  point ;  and,  even  as  to  these  estates,  it 
seems  that,  where  title  is  derived  from  a  tenant  for  life,  it  is  sufficient, 
on  general  demurrer,  if  it  appears  by  implication  that  the  life  continues ; 
note  (8)  to  Thursby  v.  Plant,  1  Wms.  Saund.  235  6,  (6th  ed.)(a)  The 
distinction  is  between  a  certain  particular  estate,  such  as  a  term  of  years 
.in  the  ]»resent  case,  and  an  uncertain  particular  estate.  The  satisfaction 
of  the  mortgage  here  was  matter  of  defeasance  or  condition  subsequent : 
and  it  is  clear  that  such  matter  need  not  be  negatived,  but  must  be 
.  averred  by  the  other  side ;  Brooke  v.  Spong,  15  M.  h  W.  153,  The 
Attorney-General  v.  Buckeridge,  Hardr.  75,  79,  82. 

(a)  And  see  (he  Jndgment  of  Fiyer  «.  Coombiy  11  A.  4  S.  409,  410. 
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Secondly.  The  plea  is  bad.  The  principal  objeotions  to  it  are :  That 
it  does  not  show  that  the  payment  and  release  were  before  the  rent 
became  due :  That  it  does  not  give  the  particulars  of  the  payment,(a)  or 
show  a  reconveyance  of  the  estate ;  so  that  it  is  consistent  with  the 
alleged  payment  that  the  mortgagee  may  have  assigned  the  mortgage  in 
consideration  of  the  '^alleged  payment,  and  that  the  mortgage  is  p^^i/^ 
still  in  force,  and  also  that  the  plea  is  doable.  [Wildb,  G.  J.  ^ 
The  plea  attempts  to  defeat  the  plaintiff  by  a  statement  of  transactions 
between  the  mortgagor  and  mortgagee  which  may  be  subsequently  to 
the  time  when  the  plaintiff  acquired  his  interest.] 

Peaeoekj  in  reply.  The  <<  satisfaction"  of  a  mortgtkge  is  treated  as  a 
distinct  matter  from  reconveyance  of  the  mortgaged  premises  in  stat.  7 
6.  2,  c.  20,  s.  1.  The  continuance  of  the  mortgage  should  have  been 
averred  by  the  plaintiff;  for  it  is  within  his  knowledge,  and  not  the 
defendant's.  [Parke,  B.  If  an  annuity  is  granted  to  a  clerk  until  he 
be  promoted  to  a  benefice,  it  is  not  necessary  for  him  in  suing  for  his 
annuity  to  negative  promotion  to  a  benefice ;  yet  that  would  be  pecu- 
liarly within  his  knowledge.  Wildb,  C.  J.  The  difficulty  of  the  plain* 
tiff  below  is,  that  he  does.not  show  title  to  the  rent,  unless  the  dates  are 
material.]  K  the  dates  in  the  declaration  are  material,  they  are  equally 
80  in  the  plea.  The  judgment,  however,  is  erroneous  if  the  dates  in  the 
declaration  are  material,  for  at  the  alleged  date  of  25th  March,  1844, 
there  could  not  have  been  more  than  half  a  year's  rent  due  in  respect 
of  that  moiety  which  came  to  the  plaintiff  on  15th  December,  1848 ; 
yet  the  plaintiff  has  had  judgment  for  two  years'  rent  in  respect  of  it. 
[Maulb,  J.  The  Court  which  has  awarded  the  damages  may  reform 
that.]  Cur,  adv.  vtUt. 

Wildb,  C.  J.,  now  delivered  the  judgment  of  the  Court.  His  Lordship 
first  read  the  material  parts  of  the  declaration,  observing  that,  «  Although 
several  of  Hhe  indentures  set  forth  state  Teoman  the  original  r^c-if^A 
mortgagor  to  be  a  party  to  them,  it  does  not  appear  that  he  exe-  ^ 
cnted  any  of  them."  He  also  stated  the  substance  of  the  plea,  and  then 
proceeded  as  follows. 

To  this  plea  the  plaintiff  specially  demurred,  assigning,  among  many 
other  causes,  that  the  plea  is  double,  by  first  stating  a  payment  to  Sal-* 
mon,  and  then  an  alleged  acknowledgment  and  release  by  him  of  the 
mortgage  debt  and  interest ;  and  the  demurrer  also  assigns  for  cause 
that  the  mode  in  which  the  deed  was  pleaded  is  uncertain  and  ambiguous. 

It  seems  that,  upon  the  irgument  in  the  Court  of  Queen's  Bench,  the 
then  defendant  and  now  plaintiff  in  error  contended  that  the  plea  was 
good,  and  also  insisted  that  the  declaration  was  bad  on  various  grounds. 
The  Court  of  Queen's  Bench  held  the  plea  to  be  double  and  bad,  and 
the  declaration  to  be  good,  and  gave  judgment  for  the  plaintiff.    Where* 

(a)  It  wM  obierred  in  the  Court  below  that  no  payment  of  ooiti  wu  aUeged. 
VOL.  XI. — ^14 
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upon  a  writ  of  error  was  brought  in  tluus  Court :  and  the  same  was  argued 
before  us,  on  the  23d  of  June  last. 

On  the  argument  of  the  writ  of  error  before  us  it  was  contended,  oft 
the  part  of  the  plaintiff  in  error,  that  the  judgment  of  the  Court  of 
Queen's  Bench  was  erroneous  in  holding  •  the  plea  to  be  bad  on  the 

S round  of  its  being  double ;  and  that  it  was  not  bad  in  any  other  respect, 
econdly,  That,  if  the  plea  were  bad,  the  declaration  was  bad   in 
substance. 

We  are  of  opinion  that  the  plea  is  bad,  and  the  declaration  good : 
and  consequently  the  judgment  of  the  Court  of  Queen's  Bench  must  be 
affirmed. 

As  to  the  plea,  the  Court  of  Queen's  Bench  held  that  it  was  double, 
and  that  such  duplicity  was  well  pointed  out  as  cause  of  special  demurrer. 
^^,._  The  duplicity  '^consists  in  relying  first  on  the  payment  of  the 
-■  mortgage  as  matter  in  pais,  and  then  on  the  release  of  the  mort- 
gage debt ;  and  this  duplicity  is  pointed  out  among  the  causes  of  special 
demurrer.  But  for  the  plaintiff  in  error  it  was  argued  that  the  payment 
without  a  release  was  insufficient,  and  that  therefore,  the  debt  being  due 
by  specialty,  the  payment  and  release  together  constituted  complete  pajf' 
went.  The  foundation  of  this  argument  was  that  the  mortgage  debt  was 
eovenanted  in  the  indenture  of  mortgage  to  be  paid  on  a  day  certain ;  or 
at  least  coyenanted  to  be  paid.  But  it  is  a  sufficient  answer  to  this  argu- 
ment that  on  the  pleadings  it  does  not  appear,  and  it  cannot  be  assumed, 
that  there  was  a  covenant  to  pay  the  mortgage  debt  on  any  certain  day 
or  at  any  time ;  and  therefore  there  is  an  entire  absence  of  the  supposed 
foundation  of  the  argument ;  and  we  are  of  opinion  that  the  Court  of 
Queen's  Bench  rightly  held  the  plea  double,  and  therefore  bad.  Further, 
we  think  that,  if  the  plea  were  not  bad  for  duplicity,  it  is  bad  for  not 
phowing  distinctly  that  the  original  mortgage  debt  was  discharged  and 
the  estate  exonerated  therefrom.  It  is  consistent  with  the  plea  that  Sal- 
mon may  have  assigned  the  mortgage  to  another,  and  been  paid  by  the 
assignee  the  amount  of  it  in  consideration  of  the  assignment,  and  that 
the  payment  may  hare  been  made  by  the  assignee,  by  selling  a  portion 
of  die  estate  which  might  have  been  purchased  by  him :  and,  besides, 
the  release  may  have  been  made  by  Salmon  (xfter  the  aengnment  to  Sey- 
mour, when  it  could  have  no  effect  on  Seymour's  Tested  interest,  which 
could  only  be  defeated  by  the  actual  payment  of  the  mortgage,  not  by 
^^,.^-  its  release ;  for  he  was  entitled  to  the  rent  till  payment  and  *$a^ 
-*  %»f  actum  of  the  mortgage  in  point  of  fact,  not  until  Salmon  should 
release  it. 

For  these  reasons  we  think  the  plea  bad. 

On  the  part  of  the  plaintiff  in  error  it  was  then  contended  that  the 
declaration  was  bad  for  three  reasons.  First,  that  the  covenant  to  pay 
the  rent  was  a  covenant  in  gross.  Secondly,  that  the  continuance  of 
the  mortgage  was  uot  averred*    Thirdly,  that  it  did  not  appear  that  the 
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rent  sued  for  became  dae  after  the  assignment  of  the  reversion  to  the 
plamtiff.  We  agree  with  the  Court  of  Queen's  Bench  in  the  construe-' 
tion  of  the  covenant,  and  think  it  is  a  covenant  to  pay  to  the  lessor  and 
his  assigns  until  payment  and  satisfaction  of  the  mortgage  debt ;  for  the 
covenant  runs  with  the  land,  and  does  not  become  a  covenant  in  gross, 
until  that  event  happens*  Secondly^  we  think  that,  as  the  estate  in  the 
reversion^  and  the  right  to  sue  on  the  covenant,  commenced  on  the  exe- 
cution of  the  lease,  the  payment  of  the  mortgage  money  was  a  condi- 
tion subsequent,  operating  in  defeasance  of  the  covenant,  and  should 
therefore  have  been  pleaded  by  the  defendant ;  Brooke  v*  Spong,  15  M. 
k  W.  158.  The  declaration,  therefore,  is  in  this  respect  sufficient.  The 
last  objection  was,  that  it  did  not  appear  that  the*  rent  became  due  (\fter 
the  assignment  to  the  plaintiff.  The  Court  of  Queen's  Bench  held  that 
the  averment  of  its  being  due  and  in  arrear  to  the  plaintiff  was  suffi- 
cient on  general  demurrer.  The  judgment  of  Pattsson,  J.,  in  the  case 
of  Fryer  v.  Coombs,  11  A.  b  E.  408, 408,  raises  a  doubt  whether  it  was 
•o;  but,  if  it  was  not,  the  declaration  may  be  supported  on  the  ground 
upon  which  the  counsel  *for  the  plaintiff  in  error  relied  in  answer  r-^^^wa 
to  one  of  the  objections  to  the  plea,  vii.,  that  dates,  when  ma-  '- 
terial,  though  laid  under  a  videlicet,  are  on  demurrer  to  be  assumed  to  be 
correct ;  and  the  dates  of  the  assignments  of  the  two  moieties  of  the 
premises  to  the  plaintiff  may  therefore  be  taken  to  be  the  true  dates, 
though  under  a  videlicet,  if  they  are  essential  to  the  plaintiff's  case,  ac- 
cording to  the  doctrine  of  Batlxt,  J.,  in  the  case  of  Nightingale  t^. 
Wilcoxson,  10  B.  k  C.  202, 215.  Assuming  the  dates  to  be  correct,  the 
assignment  of  one  moiety  was  made  by  Seymour  to  the  plaintiff  on  the 
18th  Februaiy,  1885,  and  the  other  on  the  15th  December,  1848.  The 
rent  was  payable  on  the  29th  September  and  the  25th  March ;  and  two 
years  were  due,  ending  on  the  25th  March,  1844,  which  is  a  material 
date,  and  must  be  assumed  to  be  true  on  demurrer ;  so  that  the  plaintiff 
was,  on  the  supposition  of  the  truth  of  the  dates,  entitled  to  half  a 
year's  entire  rent  on  the  25th  March,  1844,  and  a  moiety  of  the  remain- 
ing y^r  and  a  half.  It  may  be  that,  on  this  supposition,  the  Court  of 
Queen's  Bench,  which  may  assess  danuiges  on  a  demurrer  or  judgment 
by  default  without  the  intervention  of  a  jury,  have  awarded  too  much 
damage ;  but  this,  being  a  matter  in  the  discretion  of  the  Court,  cannot 
be  inquired  into  on  a  writ  of  err^r.  This  objection  therefore  cannot  pre. 
vail :  and  the  judgment  of  the  Court  of  Queen's  Bench  must  be  affirmed. 

Judgment  affirmed.(a) 

(•)  The  MM  ia  the  Exeheqner  Chamber  if  reported  by  H.  DaTiflon,  Esq. 
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•178]  *The  QUEEN  v.  JAMES  CHADWICK. 

(In  Error.) 

The  QUEEN  v.  The  Inhabitants  of  ST.  GILES  IN  THE  FIELDS. 

(ST.  GILES  IN  THE  FIELDS  v.  ST.  MARY,  LAMBETH.) 

Stat  6  A  6  W.  4,  0.  54,  8.  2  (paned  3l8t  August,  1825),  enaeU  that  all  marriages  which  shall 

thereafter  be  oelebrated  between  persons  within  the  prohibited  degrees  of  eonsangoinitj  or 

affinity  shall  be  noil  and  yoid. 
The  prohibited  degrees  are  those  declared  by  stat  28  H.  8,  o.  7,  s.  11,  to  be  prohiMted  by  God*! 

law. 
Consequently,  the  marriage  of  a  man  with  the  sister  of  his  deceased  wife  is  prohibited,  and  void 

by  Stat  6  A  6  W.  4,  0.  54. 
This  law  extends  to  an  illegitimate  as  well  as  to  a  legitimate  child  of  the  late  wife's  parents. 

The  case  of  Begina  v.  St.  Giles  in  the  Fields  was  stated  and  argaed 
as  follow8.(a) 

On  appeal  against  an  order  of  a  police  magistrate  of  the  metropolis 
for  the  removal  of  paupers  described  in  the  order  as  <»  Mary  Burrin,  the 
widow  of  William  Burrin,  deceased,  and  her  lawful  child  by  her  said  late 
husband,  namely,  Emily,  bom  on  or  about,"  &;c.,  from  the  parish  of 
Lambeth,  in  Surrey,  to  the  parish  of  St.  Qiles  in  the  Fields,  in  Middle- 
sex, the  sessions  confirmed  the  order,  subject  to  the  opinion  of  thb  Court 
upon  the  following  case. 

The  pauper  Mary  was  born  in  1804,  and  is  the  illegitimate  child  of 
Mary  Harris,  then  a  spinster.  The  said  Mary  Harris  cohabited  before 
marriage  with  John  Gilloe :  and  the  said  pauper  Mary  is  the  illegitimate 
i^-iWA-j  daughter  of  the  said  Mary  Harris,  born  during  *such  cohabita- 
^  tion.  The  said  pauper  Mary  was  married  in  all  respects  legally 
(except  as  to  the  question  now  submitted  to  the  consideration  of  this 
Court)  to  the  said  William  Burrin,  on  the  19th  November,  1837.  Of 
this  marriage  the  pauper  Emily  (bom  on  21st  November,  1843)  is  the 
issue.  The  said  John  Gilloe  and  Mary  Harris,  after  the  birth  of  the 
said  pauper  Mary,  viz.  in  the  month  of  April,  1811,  intermarried,  and 
had  issue  a  legitimate  daughter  Hannah  Gilloe,  born  after  the  marriage, 
viz.  in  October,  1811,  which  Hannah,  on  16th  January,  1831,  intermar- 
ried with  the  said  William  Burrin,  and  departed  this  life  before  his  said 
marriage  with  the  said  pauper  Mary,  viz.  on  29th  May,  1837.  The  said 
William  Burrin  died  on  5th  November,  1844 :  and  his  last  legal  settle- 
ment was  in  the  appellant  parish. 

The  question  for  the  opinion  of  this  Court  is :  Whether  the  said 
alleged  marriage  of  the  said  William  Burrin  with  the  said  pauper  Mary 
was  celebrated  between  persons  within  the  prohibited  degrees  of  affinity, 
and  is  not  therefore  null  and  void  7    If  this  Court  shall  be  of  opinion 

(a)  These  oases  are  placed  in  the  order  in  which  they  were  decided ;  bat  the  argnments  art 
Hported  in  the  order  in  which  they  took  place. 
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tbat  sach  alleged  marriage  is  null  and  void,  the  order  of  the  said  Court 
of  Quarter  SessionB,  and  the  order  of  removal^  are  to  be  quashed  and. 
ike  appeal  allowed.  If  this  Court  shall  be  of  opinion  that  such  alleged 
inarriage  is  valid,  the  order  of  the  said  Court  of  Quarter  Sessions  is  to 
be  affirmed. 

This  case  was  argued  in  Trinity  vacation,  1847.(a) 

Puieoch,  Knappy  and  T.  CampbeU  Foatery  in  support  of  the  order  of 
sessions.  The  marriage  of  the  pauper,  '^'Marj,  with  William  r^cir^^ 
Bnrrin,  took  place  after  the  passing  of  stat.  5  &  6  W.  4,  c.  54,  ^ 
M  to  render  certain  marriages  valid,  and  to  alter  the  law  with  respect  to 
certam  voidable  marriages."  That  statute  enacts  (sect.  1)  that  <<  all 
marriages  which  shall  have  been  celebrated  before  the  passing  of  this 
act  between  persons  being  within  the  prohibited  degrees  of  aflhiity  shall 
not  hereafter  be  anulled  for  that  cause  by  any  sentence  of  the  Eccle- 
siastical Court,  unless  pronounced  in  a  suit  which  shall  be  depending  at 
the  time  of  the  passing  of  this  act :"  and,  by  sect.  2,  <«  that  all  mar- 
pages  which  shall  hereafter  be  celebrated  between  persons  within  the 
prohibited  degrees  of  consanguinity  or  affinity  shall  be  absolutely  null 
ind  void  to  all  intents  and  purposes  whatsoever."  The  questions  which 
arise  on  the  present  occasion  therefore  are,  Whether  the  marriage  with 
a  deceased  wife's  sister,  generally,  is  within  <«  the  prohibited  degrees  of 
affinity :"  and,  if  so,  Whether  this  is  the  case  when  the  second  wife  is- 
the  illegitimate  sister  of  the  first. 

It  is  therefore  to  be  determined,  what  are  the  <<  prohibited  degrees  of 
affinity  ?"  and,  first,  whether  marriage  with  a  wife's  sister  is  prohibited 
by  the  statute  law.  This  turns  in  the  first  place  on  stat.  82  H.  8,  c.  88 ; 
which  recites  that  the  usurped  power  of  the  Bishop  of*  Rome  had  much 
imqiueted  the  subjects  of  the  realm  of  England,  <<  as  by  making  tl^at 
unlawful  which  by  Ood's  word  is  lawful,  both  in  marriages  and  other 
things :"  That  on  this  account  it  was  thought  convenient  by  Parliament 
to  proride  specially  for  two  things :  1.  The  case  of  marriages  dissolved 
by  the  bishop  of  Rome  on  pretence  of  former  contract :  2.  Also  of  mar- 
riages dissolved  «  by  reason  of  other  prohibitions  *than  God's  law  p^^  ,.^ 
admitteth,  for  their  lucre  by  that  Court  invented,  the  dispensa-  ^ 
tions  whereof  they  always  reserved  to  themselves,  as  in  kindred  or 
affinity  between  cousin-germans,  and  so  to  fourth  and  fourth  degree, 
carnal  knowledge  of  any  of  the  same  kin,  or  affinity  before  in  such  out- 
ward degrees,  which  else  were  lawful,  and  be  not  prohibited  by  God's 
Uw."  It  then  (sect.  2)  proceeds  to  enact  that,  from  and  after  the  1st 
July  next  coming  (a.  n.  1540),  «  all  and  every  such  marriages  as  within 
this  Church  of  England  shall  be  contracted  between  lawful  persons  (as 
by  this  act  we  declare  all  persons  to  be  lawful,  that  be  not  prohibited  by 
God's  law  to  marry),  such  marriages  being  contract  and  solemnized  in 
the  face  of  the  Church,  and  consummate,"  &c.,  <<  shall  be  by  authority 

(a)  Jiu«  14th,  16Ui,  and  SOth.  Before  Lord  Dinvah,  C.  J^  PATnsoir,  Colbbidok,  and  Eblk,  Jt. 

K 
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<rf  tliis  present  parliament  af<»esaid  deemed,  judged,  and  taken  to  be  law* 
fbl,  good,  just,  and  indiasolnble,"  notwithBtanding  any  precontract  of 
matrimony  not  consummate,  dispensation,  fcc,  <<  and  that  no  reservatioB 
or  prohibition,  Gbd's  law  except,  shall  trouble  or  impeach  any  marriage 
without  the  Levitical  degrees."  Finally,  that  no  person  shall  be  admi^ 
ted  in  the  Spiritual  Courts  to  process,  plea,  or  allegation,  contrary  to 
this  act. 

So  much  of  this  statute  as  related  to  precontracts  was  repealed  by  the 
statute  2  A;  S  Edw.  6,  c.  23,  s.  2.  And  by  stat.  1  &  2  Ph.  &;  M.  e.  8, 
entitled  «  An  act  repealing  all  articles  and  provisions  made  against  the 
see  apostolic  of  Rome,  since  the  20th  year  of  King  Henry  the  \llltli," 
the  whole  of  stat.  82  H.  8,  c.  38,  is  repealed  (sect.  19).  But  by  stat 
1  Eliz.  c  1,  ss.  11, 12,  it  is  enacted  «« That  so  much  of"  stat.  82  H.  8, 

*1 771  <^'  ^>  ^  ^  ^  ^^  ^^  of  ^^0  1^^  ^^g  Edward  the  Ylth"  *^  was 
^  not  repealed,"  may  from  henceforth  « stand  and  be  reviyed.** 
The  result  therefore  is,  that  so  much  of  stat.  32  H.  8,  c.  88,  as  applies 
to  the  present  case  is  still  in  force ;  and  the  marriages  forbidden  by  it 
are  such  as  are  <<  prohibited  by  God's  law,"  and  those  only. 

But,  to  determine  what  marriages  are  <<  prohibited  by  God's  law^ 
according  to  legal  interpretation,  it  is  necessary  to  consider  the  effect  of 
certain  nearly  contemporary  statutes  which  have  been  thought  to  bear 
on  the  question.  Stat.  25  H.  8,  c.  22  (sect.  2),  annuls  King  Henrj 
Yin.'s  marriage  with  Queen  Katharine,  and  affirms  that  with  Anne 
Boleyn.  This  statute,  entitled  «  An  Act  concerning  the  King's  sncces 
Bion,"  recites  (sect.  8)  die  marriages  <<  prohibited  and  detested  by  the 
laws  of  Grod,"  and  among  them  the  marriage  of  a  man  with  his  wife's 
sister ;  and  enacts  (sect.  4)  that  no  person  may  marry  within  the  said 
degrees,  and  that  any  separation  by  the  archbishops,  &c.,  of  parties  se 
married  riiall  be  valid.  This  statute  was  expressly  repealed  (according 
to  the  judgment  of  Vauqhan,  C.  J.,  in  Hill  v.  Good,  Vaughan,  8()2, 
828,(a) )  by  stat.  28  H.  8,  c.  7,  which,  on  the  marriage  of  Henry  VIIL 
with  Jane  Seymour,  re-enacted  (sect.  9)  the  nullity  of  the  King's  mar- 
riage with  the  Lady  Katharine,  and  annulled  (sect.  10)  also  his  marriage 
with  Anne  Boleyn.  This  last  statute  proceeds  (sect.  11)  to  recite  pro- 
hibited marriages  in  nearly  the  same  words  as  stat.  25  H.  8,  c.  22,  s.  8, 
extending  the  application  of  this  recital  (by  sect.  12)  to  the  case  of  con- 
sanguinity or  affinity  to  persons  carnally  known  without  marriage ;  and, 
*17Q1  ^7  ^^^^'  ^^'  ^^  f^-^i^&cts  the  prohibitions  of  stat.  25  H.  8,  c.  22,  H, 
-^  4,  almost  verbatim.  But  in  the  same  session  another  act  passed 
(28  H.  8,  c.  16),  which,  by  sect.  2,  made  bulls  and  dispensations  by  the 
pope  to  persons  in  the  King's  dominions  void ;  and  enacted  that  all  ma^ 
riages  made  before  3d  Noyember,  26  H.  8  (1584),  whereof  there  was 
BO  divorce  or  separation  had,  <<  and  which  marriages  be  not  prohibited 
by  Gbd's  laws,  lioiited  and  declared  in  the  act  made  in  this  present  par* 

(a)8eeMet.3.    And  lee  CIdUj't  Btiitetoi,  YoL  L,  Put  3,  p  m,  Poto  (»). 
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Iiament  for  the  establishmeLt  of  die  King's  saeceesion,  or  otherwise  b j 
Holj  Scripture/'  shall  be  g3od  and  lawful.  This  statate,  it  will  be  ob* 
aerred,  does  not  re-enact  the  prohibitions  of  stat.  28  H.  8,  o.  7 :  these 
were  then  in  force :  it  merely  declares  that  marriages  not  contrary  to 
ihst  act  shall  be  lawful. 

Bnt,  (m  the  accession  of  Mary,  the  act  2  stat.  1  Mary,  c.  1,  was  passed 
to  Talidate  her  mother  Katharine's  marriage  with  Hen.  VIII.  This  act 
(lect  8)  expressly  repeals  the  whole  of  stat.  25  H.  8,  c.  22,  and  so  much 
of  stat  28  H.  8,  c.  7,  or  <<  any  other  act"  whereby  the  marriage  in  ques* 
tion  is  declared  to  be  against  the  word  of  Ood  or  unlawful :  rendering 
them  <<  Toid,  and  of  no  force,  nor  effect,  to  all  intents,  constructions,  and 
purposes,  as  if  the  same"  <<  had  never  been  had  ne  made."  And  it 
enscts  that  the  manriage  in  question  (which  was  with  a  deceased  bro* 
ther*s  widow)  be  «  adjudged  to  be,  and  stand  with  God's  law." 

By  stat.  1  &;  2  Ph.  &  M.  c.  8,  already  referred  to,  sect.  17,  all  that 
part  of  stat.  28  H.  8,  c.  7,  <<  that  concemeth  a  prohibition  to  marry 
within  the  degrees  expressed  in  the  said  act,"  was  again  expressly 
repealed. 

Lastly,  stat.  1  Eliz.  c.  1,  already  dted  (which  reyires  a  portion  of 
Btat.  82  H.  8,  c.  38),  does  not  revive  either  stat.  25  H.  8,  c.  82,  or  stat. 
28  H.  8,  c.  7 ;  but  *it  does  revive  stat.  28  H.  8,  c.  16.  There-  p^- ..g 
fore  the  only  subsisting  statute  affecting  the  question,  prior  to  '- 
Btat.  32  H.  8,  is  28  H.  8,  c.  16.  That  statute,  as  has  been  already  said, 
enacts  no  prohibitions,  but  simply  declares  that  marriages  not  prohibited 
by  Grod's  law,  declared  in  stat.  28  H.  8,  c.  7,  which  was  then  in  force, 
are  valid.  Those  prohibitions  having  ceased  by  repeal  of  the  last-men- 
tioned act,  stat.  28  H.  8  c.  16  seems  to  be  now  quite  beside  the  ques* 
tion ;  and  it  is  unfairly  urged  by  Yaughak,  G.  J.,  in  Hill  v.  Giood, 
Yaugfaan,  325,  that  the  statute  of  28  H.  8,  c.  7,  was  revived  by  the 
reviver  of  stat.  26  H.  8,  c.  16. 

But  agun :  the  same  learned  Judge  argues  (a)  that  <<  the  act  of  1  ft 
2  Ph.  ft  M.  c.  8,  doth  not  repeal  this  act  entirely  of  28  H.  8,  c.  7,  but 
repeals  only  one  clause  of  it ;"  namely,  the  thirteenth.  But  the  prior 
« clause,"  namely,  sect.  11,  which  Vaughan,  G.  J.,  here  asserts  to  be 
unrepealed,  is  a  mere  recital.  It  declares  that  "  many  inconveniences 
have  &llen"  «  by  reason  of  marrying  within  the  degrees  of  marriage^ 
prohibited  by  God's  laws,  that  is  to  say,"  the  marriage  with  a  wife's 
sister,  among  others.  The  enacting  part,  sects.  12, 13,  which  follows, 
is  unquestionably  repealed.  But  the  recitals  of  a  statute  are  not  bind* 
ing  upon  Gonrts  of  law,  except  for  the  purpose  of  construing  the  parti- 
cidar  act  in  which  they  are  oontuned.  A  recital  standing  alone  can 
have  no  force. 

It  follows  that,  by  the  statutes  which  were  in  existence  when  stat.  5 
&  6  W*  4,  c*  54,  paesed,  all  marriages  were  lawful  which  were  not  pro* 
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hibited,  according  to  stat.  82  H.  8,  c.  88,  s.  2,  (^by  God's  law."  Bnt 
*1801  ^^^^^  ^^^  same  statate  of  H.  8,  as  interpreted  by  the  Goarte  of 
^  Common  Law,  these  Courts  had  no  power  to  prohibit  the  Eccle* 
siastical  Courts  from  determining  upon  questions  of  marriage,  unless  it 
was  in  the  case  where  the  marriage  was  <<  without  the  Leyitical  degrees." 
Supposing,  therefore,  a  marriage  could  be  shown  to  be  <<  within  the 
Levitical  degrees,"  though  not  prohibited  <<  by  God's  law,"  then,  although 
such  marriage  would  be  yalid  within  the  first  part  of  the  statute,  yet,  if 
the  Ecclesiastical  Courts  were  to  proceed  to  set  it  aside  as  <<  within  the 
Levitical  degrees,"  the  Common  law  Courts  would  not  interfere.  This 
was  the  substantial  question  decided  in  Hill  t;.  Good,  Yaughan,  302. 
And  upon  this  foundation  the  law  rested  till  the  passing  of  stat.  5  &  6 
W.  4,  c.  54.  But  that  act  entirely  altered  the  case.  The  Court  must 
now  determine,  not  only  whether  a  marriage  is  within  or  without  the 
Levitical  degrees,  but  whether  it  is  within  or  without  the  prohibition  of 
«  God's  law"  also. 

YAuaHAN,  C.  J.,  in  Hill  v.  Good,  Yaughan,  805  (wrongly,  as  the 
respondents  say),  affirmed  « this  marriage"  (with  a  wife's  sister)  « to  be 
expressly  prohibited  within  the  18th  of  Leviticus;"  in  which  case  « it 
must  be  within  the  Levitical  degrees."  But,  he  added,  «<  If  it  were  not 
so  prohibited,  yet  it  is  not  a  marriage  without  the  Levitical  degrees,  but 
within  them,  and  therefore  no  prohibition  will  lie  for  impeaching  it ;  for 
marriages  not  to  be  impeached  must  be  without  the  degrees,  and  for  that 
some  marriages  within  the  degrees  may  be  lawful."  Now  the  decision 
of  the  second  point  only  was  sufficient  for  the  purpose  of  the  judgment 
in  Hill  V,  Good.  WheUier  the  Ecclesiastical  Court  was  right  or  wrong 
^-ic^-i-t  in  pronouncing  such  a  marriage  invalid,  it  was  plain,  on  the  *con* 
-^  struction  given  to  stat.  82  H.  8,  c.  88,  s.  2,  that  no  prohibition 
would  lie,  if  the  marriage  were  within  the  Levitical  degrees.  The  rest 
of  the  judgment  in  that  case,  in  which  Yaughan,  C.  J.,  argues  with  much 
learning  that  such  a  marriage,  if  not  within  the  prohibitions  of  the  18th 
chapter  of  Leviticus,  is  yet  ^<  prohibited  by  God's  law,"  may  be  regarded 
as  having  no  authority  but  that  of  an  argument,  and  not  of  a  decision 
on  the  point  now  in  issue. 

Nor  does  any  other  decided  case  contain  the  judgment  of  a  Court  of 
common  law  to  the  effect  that  such  a  marriage  is  invalid.  In  Harrison 
V.  Dr.  Burwell,  Yaughan,  206  (decided  before  Hill  t;.  Good,  Yaughan, 
802),  a  prohibition  went  in  a  case  of  marriage  with  a  great-uncle's  widow : 
which,  therefore,  was  held  not  to  be  prohibited  by  the  law  of  God.  In 
Manue's  Case,  Moore,  907,  S.  C.  Cro.  Eliz.  228,  it  should  seem  that  a 
consultation  was  granted ;  but,  notwithstanding  the  criticism  of  Yau- 
ghan, C.  J.,(a)  on  the  report  of  that  case  in  Croke,  it  does  not  appear 
that  the  Court  expressed  any  opinion  that  marriage  with  a  wife's  niece 
was  prohibited  <<by  God's  law."    Yaughan,  C.  J.,  proceeds  to  say:(a) 


(a)  Hm  V.  Good,  Y*agh«n,  331,  822. 

I 
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«Sir  Edward  Coke,  in  the  first  edition  of  his  Littleton,  saith,  that  one 
Pierson  was  sued  in  the  Ecclesiastical  Court  for  marrying  his  first  wife's 
sister's  daughter  against  the  canons  of  the  church ;  and  that  the  Court 
of  Common  Pleas,  upon  consideration  taken  of  the  statute  of  82  H.  8, 
granted  a  prohibition,  because  the  marriage  was  not  prohibited  by  the 
Leyitical  degrees.     And  these  two  cases  have  been  principally  insisted 
on  to  prove  no  marriage  is  within  the  Levitical  *degrees,  if  the  p^-  -.^ 
degree  be  not  particularly  mentioned  in  the  eighteenth  of  Leyiti-  ^ 
COS.    But  upon  occasion  of  Harrison's  case,(a)  lately  adjudged  in  this 
Court,  I  made  search  for  the  records  of  these  two  cases."     «By  the 
record  of  Pierson's  case,  which  was  in  Trinity,  2  Jac,  it  appears  that  in 
Hilary  Term  following  a  consultation  was  granted,  which  Sir  Edward 
Coke  mentions  not  in  his  Littleton.     And  in  the  second  edition  of  his 
Littleton,  and  all  the  subsequent  editions,  that  case  is  omitted."     The 
fact  appears  to  be,  that  this  passage  was  omitted  in  all  the  editions  be- 
tween the  second  and  the  ninth,  in  which  it  is  restored.     In  Hargrave 
and  Butler's  edition  (Co.  Lit.  235  a)  it  stands  thus :  «  A  man  married 
the  daughter  of  the  sister  of  his  first  wife,  and  was  drawn  in  question  in 
the  Ecclesiastical  Court  for  this  marriage,  alleging  the  same  to  be  against 
the  canons ;  and  it  was  resolved  by  the  Court  of  Common  Pleas,  upon 
consideration  had  of  the  said  statute,  that  the  marriage  could  not  be 
impeached,  for  that  the  same  was  declared  by  the  said  act  of  parliament: 
to  be  good,  inasmuch  as  it  was  not  prohibited  by  the  Levitical  degrees." 
In  note  149,  on  this  passage,  Mr.  Butler  says,  <<  This  passage  exposed 
Sir  Edward  Coke  to  much  censure,"  &;c. ;  and  adds,  citing  Burn's  Eccl. 
Law,  vol.  iii.  p.  402, 3d  ed.(5)  ^<  There  are  several  degrees,  which,  although' 
not  expressly  named  in  the  Levitical  law,  are  yet  prohibited  by  that,  and 
by  the  statute  of  32  H.  8,  c.  38,  by  parity  of  reason.     Hence  in  the  case* 
of  Wortley  and  Watkinson,  2  (T.)  Jones,  118,  S.  C.  2  Lev.  254,  8  Keb. 
660,  a  consultation  was  granted,  where  one  had  married  the  daughter  of 
the  sister  of  his  former  wife ;  which  (as  Sir  John  King  laid  the  argument) 
is  *the  same  degree  of  proximity,  as  the  nephew's  marrying  his  ri^-v<^€% 
father's  brother's  wife  ;  and  this  being  expressly  prohibited,  the  '- 
other  by  parity  of  reason  is  so  likewise;  as  it  had  been  declared  K  16 ^ 
J.  in  Pennington's  casq,  before  the  High  Commissioners.     Which  point 
was  again  argued  T.  1  An.  in  the  case  of  Snowling  and  Nursey,  2  Lutw. 
1075,  and  consultation  granted  as  before,  notwithstanding  the  case  of 
Richard  Parsons,  mentioned  by  Lord  Coke,  1  Inst.  235,  in  which  it  was 
first  determined  not  to  be  within  the  Levitical  degrees,  and  prohibition 
granted ;  but  a  consultation  being  awarded  on  debate,  two  years  afler,. 
that  case  is  said  to  have  been  expunged  out  of  the  First  Institute,  by 
order  of  the  King  and  council."     <<  But  where  in  the  case  of  Harrnonf 
and  Burwell,  T.  20  C.  2,  Yaughan,  206,  in  the  Spiritual  court,  one  had 

(a)  Harrison  v.  Dr.  BnrweU,  Vaoghaa,  20ft. 
(6)  YoL  2,  p.  447,  0th  ed.  tit  Marriage,  L 
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married  the  wife  of  his  great-uncle,  this  was  declared  not  to  be  withm 
the  Levitical  degrees :  and  accordingly,  after  the  opinion  of  all  die 
Judges  taken  by  the  king's  special  command,  a  prohibition  was  granted.*' 
Mr.  Butler  then  adds,  from  Lord  Nottingham's  MS.  notes :  « Note, 
the  case  of  Richard  Parsons,  T.  2  Ja.  Ro.  1082,  where  a  man  loaj 
marry  the  daughter  of  his  wife's  sister,  which  is  in  the  editions  of  1628 
and  that  of  29,  and  is  here  left  out.  See  Moore,  1266,  Manne's  case, 
S3  EIiz.(a)  in  (5)  the  case  of  the  widow  of  one  Rennington,  who  claimeJ 
a  widow's  estate,  but  was  denied  because  she  was  niece  to  the  former 
wife  of  Rennington,  who  had  done  penance  for  the  incestuous  marriage; 
but  it  was  resolved  she  should  have  her  widow's  estate,  because  there  was 
never  any  divorce  had  in  the  life  of  her  husband,  though  there  was 
*1R4.l  ^*^®*"  Lord  Nottingham  refers  also  to  *some  other  authorities 
-*  noticed  in  this  argument,  and  to  <<  B.  Stillingfleet's  Life,  p.  121." 
The  opinion  in  Rennington's  case.  Hob.  181,  was  clearly  extrajudicial, 
inasmuch  as,  no  divorce  having  been  granted,  the  point  did  not  arise : 
the  case,  however,  b  relied  on  by  Vauohan,  C.  J.  :{c)  but  the  conclu- 
sion which  he  draws  is  only  that  which  has  been  already  admitted,  viz., 
that  the  marriage  with  a  wife's  sister's  daughter  is  <<  within  the  Levitical 
degrees :"  which,  as  has  been  already  contended,  it  may  be,  and  yet  valid 
within  the  first  branch  of  stat.  32  H.  8,  c.  88. 

The  general  result  therefore  appears  to  be,  that  Lord  Coke,  and  oAers 
who  followed  the  maxims  of  the  common  law,  were  reluctant  to  admit 
the  invalidity  of  marriages  of  this  description  ;  but  that  the  Ecclesiasti- 
cal Courts  persisted  in  regarding  them  as  invalid  because  within  the 
Levitical  degrees  :  and  that  the  Courts  of  common  law  ultimately  came 
to  the  conclusion  that,  if  they  were  within  those  degrees,  they  could  not 
prohibit.  And  this  again  is  consistent  with  the  view  of  the  case  taken 
oj  Vaughax,  C.  J.  "  It  is  not  strange,"  he  says,  « that  at  first  prohi- 
bitions were  granted  upon  the  statute  of  82,  in  cases  which  were  not 
specifically  mentioned  in  the  18th  of  Leviticus,  but  after  discussions  of 
«the  Levitical  degrees  upon  consultations  prayed,  it  was  manifestly  found 
i;hat  divers  marriages  must  be  prohibited  within  the  Levitical  degrees, 
jiot  nominally  expressed  in  the  18th  of  Leviticus."(<;) 

In  the  case  of  Wortley  v.  Watkin8on,(d)  cited  in  Mr.  Butler's  note, 
♦ift'^i  ^*  s®^™8  doubtful  whether  the  marriage  *was  with  a  step-daughter 
^  or.  a  wife's  sister's  daughter ;  but  a  prohibition  was  granted,  and 
consultation  refused.  Snowling  v.  Nursey,  2  Lutw.  1076,  was  decided 
expressly  on  the  ground  (which  would  now  be  held  erroneous)  that  the 
marriage  there  in  question  (with  a  wife's  sister's  daughter)  was  prohibited 

(a)  Sio. 

(6)  Rennington's  ewe.    Cited  in  Howard  v,  Bartlet^  Hob.  181,  (5Ui  ed.)    See  Rennington  ft 
Oole,  NoT^s  Rep.  29. 
(e)  Hill  «.  Good,  YangbMi,  802,  322. 
(d)  2  (T.)  Jones,  118;  S.  C.  2  Lev.  264  (see  the  note,  p.  266);  8  Keb.  660. 
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by  the  99th  canon  of  1608.    Butler  t;.  Oastrill,  Gilb.  Ca.  Eq.  156,  S. 
C.  Banb.  145,  merely  followed  Hill  t;.  Good,  Yaughan,  802. 

The  Courts  of  common  law  having  therefore  nowhere  expressly  recog- 
nised the  inyalidity  of  these  marriages,  it  becomes  necessary  to  examine, 
whether,  on  any  other  ground,  they  can  be  said  to  be  <<  prohibited  by 
God's  law." 

The  first  argument  is  that  which  is  based  on  the  interpretation  of 
Scripture.  The  so  called  <<  Levitical  degrees"  are  sanctioned  by  the 
canons  of  1603.  Although  these  degrees  are  mentioned  in  stat.  82  H. 
8,  c.  88,  s.  2,  yet,  legally  speaking,  there  is  no  authoritative  exposition 
of  them  in  the  canons  in  question.  Now  the  18th  chapter  of  Leviticus 
does  not  in  express  terms  forbid  marriage  with  a  wife's  sister,  or  any 
other  marriage  with  the  collateral  relations  of  a  yrife :  while  the  peculiar 
prohibition  in  verse  18  (<<  neither  shalt  thou  take  a  wife  to  her  sister,  to 
vex  her/'  <<  beside  the  other  in  her  lifetime"),  seems  to  admit,  by  impli- 
cation, the  lawfulness  of  such  a  marriage  after  the  wife's  death.  This 
18  the  interpretation  of  the  chapter  adopted  by  the  Jews  both  in  ancient 
and  modem  times ;  Michaelis,  Commentaries  on  the  Laws  of  Moses,  vol. 
ii.  p.  112  (Smith's  translation);  Fagius  ad  locum,  Critici  Sacri,  torn.  I. 
p.  822 ;  CaJmet's  Comment,  in  locum,  tom.  I.  part  1,  p.  64 ;  Bishop 
Kidder's  Conunentaries  on  the  Five  Books  of  Moses,  vol.  ii.  p.  106 : 
and  this  is  '^admitted  by  Yaughan,  C.  J.,  himself,  in  Harrison  w-^^q^ 
V.  Burwell,  Yaughan,  p.  241.  It  is  conceded,  for  the  purpose  of  ^ 
this  argument,  that  the  chapter  in  question  relatea  to  marriages,  beoaqse 
atat  32  H.  8,  c.  88,  s.  2,  adopts  it  in  that  sense ;  though  it  must  be 
added  that  some  Hebrew,  scholars  deny  that  it  has  any  reference  to 
marriage.  It  nmst  be  conceded,  ako,  that  the  Levitical  law  in  this 
respect  is  binding  in  England,  because  it  is  so  recognised  by  the  statute 
in  question. 

The  remaining  argument,  suggested  from  the  same  chapter,  against 
marriage  with  a  wife's  sister,  is  derived  from  v.  16,  which  prohibits  that 
with  a  brother's  widow.  This  argument  by  <<  parity  of  reason"(a)  is 
dangerous,  as  well  as  inconclusive,  where  it  is  imposaible  to  judge  of  the 
particular  ground  and  reason  of  a  prohibition. 

But  the  opposite  conclusion  is  additionally  and  .strongly  justified. by 
the  practice  of  the  Jews,  among  whom. such  marriages  were  regarded  as 
lawful,  notwithstanding  the  more  severe  exposition  of  these  chapters 
adopted  by  the  Karaites ;  Selden,  Uxor  Ebraica,  lib.  1,  ch.  8,  4,  5,  6 ; 
Hill  V.  Good,  Yaughan,  815 :  by  that  of  the  Roman  Catholic  Church, 
which  recognises  the  power  of  the  Pope  to  grant  dispensations  permitting 
them;  thereby  admitting  that  the  prohibition  is  one  of  ecclesiastical 
authority  and  discipline  only,  and  not  grounded  on  the  law  of  Gt>d : 
and  by  that  oi  the  legislatures  and  courts  of  justice  of  most  Protestant 
conntries ;  see  Story,  On  the  Conflict  of  Laws,  ch«  v.  s.  114 — 116. 


(a)  BAfomafiio  Legnm,  fo.  44,  A9.,  Ih  grad%bu§  in  matrimimio pnkihm^i*,  00.  8,  4>  (;  S  iDit 
681 
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The  argument  of  Vaughan,  C.  J.,(«)  to  the  contrary  is  far  too  com- 
prehensive ;  as,  if  followed  to  its  utmost  extent,  it  would  authorize  a 

Q7T  great  number  of  *prohibition8  beyond  those  contained  in  the  so 
J  called  Levitical  degrees  or  recognised  by  any  jurisprudence. 
Consequently  it  is  necessary,  on  his  argument,  to  call  in  some  other  rule 
besides  that  of  Scripture,  to  define  where  the  prohibitions  in  questioi 
end.  And  this  constitutes  the  difficulty  of  the  appellants'  case.  For  no 
distinct  authority  can  be  shown,  which  so  defines  and  lays  down  any 
interpretation,  limitation,  or  extension  of  the  plain  words  of  Scripture, 
as  to  be  legally  binding,  so  that  it  can  be  referred  to  as  expounding 
<*the  law  of  God"  in  reference  to  prohibited  marriages. 

If  the  prohibition,  therefore,  rests  on  ecclesiastical  foundations  only, 
the  question  arises,  what  authority  is  to  be  attributed  to  those  early  deci- 
sions of  councils,  and  other  expressions  of  the  supposed  sense  of  the 
Church,  which  are  adduced  in  its  favour.  Reliance  is  placed,  first,  on 
the  so  called  Canones  Apostolici  :(5)  of  which  the  18th  is  «  Qui  duas 
sorores  duxit,  vel  consobrinam,  non  potest  esse  clericus."  But,  what- 
ever the  historical  authority  of  those  canons  may  be,  an  ecclesiastical 
rule,  that  one  who  had  engaged  in  such  a  marriage  could  not  take  orders, 
is  no  declaration  of  the  Church's  sentiment  that  such  marriages  are 
wholly  unlawful.  Secondly,  on  the  canons  of  an  ancient  provincial 
council,  that  of  Eliberis  in  Spain  (16th  canon),  A.  n.  81S,(cr)  also  cited 
in  Hill  V,  Good,  Vaughan,  815,  by  Vauqhan,  C.  J.,  who  says,  « by  this 
so  ancient  council,  marrying  the  wives'  sister  was  accounted  unlawful 
but  for  the  same  reasons  as  before ;  they  could  punish  it  no  otherwise 
than  by  ways  in  the  power  of  the  Church,  which  was  to  hinder  the 
♦Iftftl  ^^®^^®^  ^^^  *communion  for  five  years."  But,  when  it  is  found 
-■  that  both  the  <<  Apostolical  canons'  and  those  of  Eliberis  forbid 
many  other  things  which  by  the  consent  of  Christian  churches  and  peo- 
ple have  been  since  regarded  as  lawful  (the  former,  for  instance,  exclud- 
ing from  orders  all  who  have  been  twice  married,  or  have  married  widows, 
or  a  woman  divorced,  &c. ;  canons  17,  18 ;  the  latter  containing  prohi- 
bitions which  appear  directed  against  marriage  itself  in  the  case  of  per- 
sons ordained  j  canon  83) ;  it  can  hardly  be  contended  that  they  possess 
any  binding  force,  or  represent  what  must  now  be  taken  to  be  the  view 
of  the  Christian  church.  And  the  same  observations  apply  to  the  canons 
'  of  such  later  councils  as  may  be  cited  to  a  similar  efiioct :  as  that  of  Neo- 
Caesarea  (a.  d.  314  (d) ),  the  Concilium  Agathense  (a.  d.  506  {e)  ),  and  the 
CJoncilium  Romanum  (a.  d.  721  [g)  ). 

The  only  argument  in  defence  of  the  prohibition,  remaining  to  be 
noticed,  is  that  arising  firom  ecclesiastical  law  as  recognised  in  England. 

(a)  HUI  V,  Good,  p.  306— 31S. 

(6)  Hill  V.  Good,  Vangban,  812.    See  Bereridge's  l^odieon,  torn.  L  p.  13. 

<c)  Cap.  61.    See  Harduin,  Aot  Cono.,  torn,  i  p.  366. 

{d)  Hardain,  Act  Cono.,  torn,  i  p.  281.  («)  lb.  U.  996  (Agde.) 

{g)  lb.  iii.  1366. 
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Bj  canon  99  of  the  Church  of  England,(a)  it  is  ordained  that  «  no  per- 
son shall  marry  within  the  degrees  prohibited  by  the  laws  of  God,  and 
expressed  in  a  table  set  forth  by  authority  in  the  year  of  our  Lord  1563, 
and  all  marriages  so  made  and  contracted,  shall  be  adjudged  incestuous 
and  unlawful,  and  consequently  shall  be  dissolved  as  void  from  the  be- 
ginning, and  the  parties  so  married  shall  by  course  of  law  be  separated." 
The  table  in  question,  commonly  called  Archbishop  Parker's  table,  con- 
tains the  prohibitions  against  marriages  of  affinity ;  2  Inst.  688 ;  2 
Bom's  Eccl.  Law,  9th  ed.  p.  442.  And  on  this  foundation  rests  the 
jurisdiction  so  repeatedly  exercised  by  the  Ecclesiastical  Courts,  before 
*the  recent  statute,  in  ayoiding  such  marriages.  But,  for  the  ^  ^^ 
reasons  already  stated,  that  jurisdiction  has  how  ceased ;  and  ^ 
the  naked  question  remains.  Have  these  ecclesiaAtical  prohibitions  the 
force  of  law  ? 

First,  as  to  the  canon  law  generally.  In  Regina  v.  Millis,  10  CI.  & 
Ym.  534,  680,  Tikdal,  C.  J.,  says :  <<  That  the  canon  law  of  Europe 
does  not,  and  never  did,  as  a  body  of  laws,  form  part  of  the  law  of  Eng- 
land, has  been  long  settled  and  established  law.  Lord  Hale  (6)  defines 
the  extent  to  which  it  is  limited  very  accurately.  <  The  rule,'  he  says 
(speaking  of  the  Ecclesiastical  Courts),  <  by  which  they  proceed  is  the 
canon  law,  but  not  in  its  full  latitude ;  and  only  so  far  as  it  stands  un- 
corrected, either  by  contrary  acts  of  parliament,  or  the  common  law  and 
custom  of  England.  For  there  are  divers  canons  made  in  ancient  times, 
and  decretals  of  the  Popes,  that  never  were  admitted  here  in  England.' " 
And  Lord  Cottenham  says  :{c)  «  No  canon  was  ever  by  its  own  force  a 
part  of  the  law  of  this  country."  The  discussion  there  related  to  canons 
anterior  to  the  reformation ;  as  to  the  force  of  which  2  Inst.  599,  600,  and 
Matthews  v.  Burdett,  2  Salk.  412,  672,  3  Salk.  818,  may  be  referred  to. 

By  Stat  25  H.  8,  c.  19,  s.  7  (revived  by  stat.  1  Eliz.  c.  1,  ss.  6,  10), 
it  was  provided,  <<that  such  canons,"  &c.,  <<  already  made,  which  be  not 
contrariant  or  repugnant  to  the  laws,  statutes,  and  customs  of  this  realm, 
nor  to  the  damage  or  hurt  of  the  King's  prerogative  royal,  shall  now 
still  be  used  and  executed  as  they  were  afore  the  making  of  this  act,  till 
such  time  as  they  be  viewed,  *searched,"  &c.,  by  thirty-two  per-  p^-Q^ 
sons,  whom  the  act  (sect.  2)  gave  the  Crown  power  to  appoint.  ^ 
This  enactment,  together  with  the  declaration  of  stat.  82  H.  8,  c.  38,  s. 
2,  that  no  marriages  are  prohibited  except. such  as  are  contrary  to  the 
law  of  God,  takes  away  any  force  which  the  canons  anterior  to  the  Re- 
formation might  have  been  supposed  to  possess  proprio  vigore^  in  relation 
to  incestuous  marriages. 

As  to  the  canons  of  the  Church  of  England  made  since  the  Reforma- 
tion, the  leading  authority  is  Middleton  v.  Crofts,  2  Atk.  650,  S.  C.  Ca. 
K.  B.  Temp.  Hard.  57,  326,  2  Str.  1056.     The  first  question  in  that 

(a)  4  Born't  Eee.  L.  659,  0th  ed.  (Appendix  IE.) 

(6)  Hale'i  Hut  Com.  L.  c.  2,  p.  28  (6th  ed.)  (c)  10  JL  A  Fin.  641. 
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case,  as  stated  by  the  Court,  was,  ^<  Whether  by  virtue  of  the  canons 
made  in  the  year  1603,  lay  persons  are  punishable  by  ecclesiastical 
censures  for  a  clandestine  marriage,  had  without  batins  or  license  ?"  This 
question  the  Court  subdivided  into  two,  the  latter  being:  <^If  lay  per- 
sons are  within  the  words  of  these  canOns,  whether  the  authority,  by 
which  these  canons  were  made,  can  bind  the  laity  as  to  this  matter  ?" 
Upon  which  the  judgment  of  the  Court  of  King's  Bench,  as  given  by 
Lord  Kardwickb,  is :  «  We  are  all  of  opinion,  that  the  canons  of  1603, 
not  having  been  confirmed  by  Parliament,  do  not  praprio  viffore  bind  the 
laity ;  I  say  proprio  vigare^  by  their  own  force  and  authority ;  for  there 
are  many  provisions  contained  in  these  canons,  which  are  declaratory  of 
the  ancient  usage  and  law  of  the  Church  of  England,  received  and 
allowed  here,  which,  in  that  respect,  and  by  virtue  of  such  ancient  allow- 
ance, will  bind  the  laity ;  but  that  is  an  obligation  antecedent  to,  and 
not  arising  from  this  body  of  canons."  Yet  it  was  upon  the  supposed 
binding  force  and  validity  of  the  99th  canon  that  the  case  *of 

-J  Kill  V,  Good,  Yaughan,  302,(a)  was  mainly  decided :  and  the 
subsequent  cases  already  cited,  resting  as  they  do  on  Hill  v.  Good,  most 
be  considered  as  wrongly  decided  if  the  authority  of  that  case  is  shaken. 
Lastly :  assuming  the  prohibition  to  be  valid,  and  marriage  with  a 
wife's  legitimate  sister  void,  the  question  arises,  whether  this  be  so  where 
the  sister  is  illegitimate,  and  «nullius  filia."  Although,  on  general 
principles,  this  would  clearly  exclude  such  a  sister  from  the  legal  quality 
and  consequences  of  relationship,  reliance  will  be  placed  on  the  authority 
of  Haines  v.  Jescott,  5  Mod.  168,  S.  C.  1  Ld.  Raym.  68.  But  all  that 
appears  in  that  case  is,  that  the  Court  ^^  inclined  not  to  grant  a  prohibi- 
tion" where  the  party  had  married  his  sister's  illegitimate  daughter :  a 
marriage  within  the  degrees  of  consanguinity,  not  affinity.  No  sufficient 
authority  appears  for  the  dictum  of  Buller,  J.,  in  Rex  v,  Hodnett,  1 
Term.  Rep.  96,  101,  that  <(  the  rule  that  a  bastard  is  nullius  filim  ap- 
plies only  to  the  case  of  inheritances."  [Lord  Denman,  C.  J.,  referred 
to  Priestly  v,  Hughes,  11  East,  1.] 

WalUnger  and  Badeletfy  contr&.(i)  As  to  the  argument  from  the  sta- 
tutes. It  may  be  admitted  that  stat.  25  H.  8,  c.  22,  is  repealed,  although 
it  is  to  be  observed  that  in  Sherwood  v.  Ray,  1  Moore,  P.  C.  C.  353, 
S96,  Parke,  B.,  appears  to  have  referred  to  it  as  still  in  force.  But 
this  it  is  unnecessary  to  determine,  as  stat.  28  H.  8,  c.  7,  s.  11,  is  clearlj 
in  full  operation.     Stat.  28  H.  8,  c.  16,  s.  2,  *refers  to  it  in  ex- 

^  press  terms ;  and  both  are  in  pari  materia,  with  respect  to  certain 
marriages.  Now  it  is  true  that  stat.  28  H.  8,  c.  7,  was  partially  repealed 
by  stat.  1  &  2  P.  &  M.  c.  8,  ss.  17,  20.  But  stat.  28  H.  8,  c.  16,  though 
Repealed  for  a  time  by  stat.  1  and  2  P.  &  M.  c.  8,  ss.  16,  20,  was  revived 

(a)  See  p.  328. 

(6)  A  fall  repcl:^  of  Mr.  Badeley'$  argament  in  tUB  eMe  is  pablishod  u  an  appendix  to  Dr 
Posey's  "  Marriage  with  a  deceased  Wife's  Sister,"  Ao. ;  OzfoitL 
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m  express  terms  by  stat.  1  Elir.  c.  1,  s.  10 :  an  I  stat.  28  H.  8,  c.  16,  s. 
2,  so  refers  to  stat.  28  H.  6,  o.  7,  as  in  effect  to  incorporate  it,  so  far  as 
regards  the  declaraticn  r!i  Ood's  law  in  the  prohibition  of  marriages. 
This  appears  to  have  been  C.  J.  Vaughak's  view.(a)     «  Words  and 
phrases,  the  meaning  of  which  in  a  statute  has  been  ascertained,  are, 
when  used  in  a  subsequent  statute,  to  be  understood  in  the  same  sense ;" 
7  Sac.  Ab.  451  (7th  ed.),  tit.  Statute  (I)  1.     And  « it  is  an  established 
rule  of  law,  that  all  acts  in  pari  materia  are  to  be  taken  together,  as  if 
they  were  one  law  ;**  lb.  465  (I)  8.    Rex  v.  Mason,  2  T.  R.  581,  is  an 
instance :  and  Lord  Mansfield  said,  in  Rex  v.  Loxdale,  7  Bac.  Ab.  455 
(7th  ed.),  tit.  Statute  (I)  8,  « It  is  a  rule  in  the  construction  of  statutes, 
that  all  which  relate  to  the  same  subject,  notwithstanding  some  of  them 
maybe  expired  or  are  not  referred  to,  must  be  taken  to  be  one  system, 
and  construed  consistently."    If  an  act  of  parliament  be  revived,  all  acts 
explanatory  of  it  are  revived  also ;  Williams  v.  Rougheedge,  2  Burr.  747 : 
and  the  same  rule  is  laid  down,  and  the  authorities  referred  to,  in  Dwar- 
rison  Statutes,  535  (2d  ed.),  where  the  doctrine  in  Com.  Dig.  Parliament 
(R  9),  that  the  repeal  of  a  statute  which  repealed  a  former  one  revives 
that  former  one,  is  applied  to  the  case  where  the  statute  so  ^e-  r^ci  og 
vired  mentions  a  still  earlier  statute  as  in  force ;  and  it  is  said 
that  the  statute  so  mentioned  will  be  revived. 
It  seems,  moreover,  doubtful  whether  this  portion  of  stat.  28  H.  8,  c. 

7,  ever  was  repealed.  For  it  is  clear  that  the  intention  of  2  stat.  1 
Mary,  c.  1,  was  only  to  repeal  so  much  as  was  necessary  with  respect  to 
the  papal  dispensation.     And,  had  it  been  considered  that  stat.  28  H. 

8,  c.  7,  was  repealed,  it  is  difficult  to  understand  why  it  was  not  expressly 
revived  by  stat.  1  Eliz.  c.  1,  with  the  other  statutes  there  named. 

Assuming,  however,  that  it  is  repealed,  and  that  stat  82  H.  8,  c.  88, 
b  now  the  only  statute  to  be  regarded,  the  words  used  in  that  act  (sect. 
2)  are  "  the  Levitical  degrees ;"  and  it  becomes  necessary  to  consider 
the  meaning  of  those  words.  The  word  "  degrees"  must  be  understood 
to  mean  <'  classes :''  it  cannot  be  confined  literally  to  the  cases  men* 
tioned  nominatim  in  the  book  of  Leviticus.  It  is  in  this  wider  sense 
that  the  word  is  understood  by  Blackstone  (6)  and  Cujaciu8,(c)  namely, 
that  those  in  the  same  <<  degree"  are  all  who  stand  in  the  same  proximity 
to  the  «  propositus."  And  this  rule,  as  applied  here,  is  founded  on  the 
proper  construction  of  the  18th  ohapter  of  Leviticus  itself.  The  par- 
ticular prohibitions  which  it  oontains  are  to  he  understood  as  instances 
only:  and  all  cases  of  the  same  <<  degree"  with  the  instances  mentioned 
are  within  the  same  prohibition.  The  Talmudists  and  Karaites  among 
the  Jews  always  contended  for  this  construction  ;(c2)  though  r^\aA 
neither  class  of  divines  *i8  of  high  antiquity :  and  their  inter- 
pretations, in  other  respects,  do  not  agree. 

(a)  HUl  «.  Good,  VaaghAn,  324^  6. 

(fr)  2  BL  Com.  206.  (c)  Ci^.  Oper.  Tol.  vUi.  319. 

\d)  Seld.  Uz.  Ebr.  lib.  1,  o.  3,  4,  b,  6. 
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But  it  is  of  more  importance  that  the  same  rule  of  construction  was 
adopted  hy  the  canon  law :  assuming  that  the  6th  verse  of  the  chapter — 
"None  of  you  shall  approach  to  any  that  is  near  of  kin  to  him"— con- 
tained the  general  rule.  Although  the  canon  law  may  have  extended 
these  prohH)itionB  farther  than  was  necessary,  the  principle  remains 
sound;  and  is  recognised  hy  Pothier,  Traits  du  Contrat  de  Manage 
(Trait^e,  &c.,  2d  ed.  vol.  iii.  199  et  seq.  part  iii.  ch.  3,  art.  2,  ss.  1,  2). 
The  same  principle  was  adopted  by  the  continental  Reformers  of  the 
16th  century ;  their  views  are  stated  by  Bellarmine,  Disp.  tom.  iii.  p. 
787,  &c.,  de  Sacramento  Matrimonii,  cap.  xxv. ;  whence  it  appears  that 
Luther,  Calvin,  and  Beza  looked  upon  the  passage  in  18th  Leviticus  as 
giving  the  general  rule  with  only  certain  examples.  The  same  opinion 
is  asserted  by  Boehmer,  Jus  Ecclesiasticum  Protestantium,  tom.  iv.  198, 
lib.  4,  tit.  14 ;  by  Brouwer,  De  Jure  Connubiorum,  507,  lib.  ii.  c.  15. 
That  the  Reformers  of  the  same  century  in  this  country  adopted  similar 
views  appears  from  Bishop  Jewell's  Letter  in  the  Appendix  to  Strype's 
Life  of  Archbishop  Parker,  vol.  iii.  p.  55  (Oxford  ed.),  and  from  the 
Reformatio  Legum  Ecclesiasticarum,  pp.  45,  46,  a  compilation  of  per- 
sons appointed  to  revise  the  canon  law  in  the  reign  of  Edward  the  Sixth, 
which,  although  it  never  obtained  the  force  of  law,  is  valuable  in  illus- 
trating the  usage  of  the  period;  see  Lord  Stowell's  judgment  in 
Hutchins  v,  Denziloe,  1  Hagg.  Con.  Rep.  170,  179. 
♦1951  ^^  *^®  same  effect  is  the  judgment  of  Gilbert,  B.,  *in  Butler  v. 
^  Gastrin,  Gilb.  Ca.  Eq.  156, 158,  S.  C.  Bunb.  145 :  «  When  we  con- 
sider who  are  prohibited  to  marry  by  the  Levitical  law,  we  must  not  only 
consider  the  mere  words  of  the  law  itself,  but  what,  from  a  just  and  fair 
interpretation,  may  be  deduced  from  it ;"  and  this  in  cases  of  affinity  as 
well  as  consanguinity.  In  2  Inst.  683,  it  is  said :  <<  herein  note,  that 
albeit  the  marriage  of  the  nephew  cum  amitS  et  materter&  is  forbidden 
by  the  said  18th  chapter  of  Leviticus,  and  by  express  words  the  marriage 
of  the  uncle  with  the  niece  is  not  thereby  prohibited,  yet  is  the  same 
prohibited,  quia  eandem  habent  rationem  propinquitatis  cum  eis  qui  nomi- 
natim  prohihentur,  et  sic  de  similibus."  To  the  same  effect  is  Ayliffe's 
Parergon,  363,  4 ;  and  this  is  the  foundation  of  what  is  said  in  Clement 
V.  Beard,  5  Mod.  448,(a)  where  marriage  with  a  wife's  sister's  daughter 
seems  to  have  been  thought  incestuous.  This  appears  also  to  have  been 
assumed  in  Bennington's  Case  :{b)  and  in  EUerton  v.  Gustrell,  1  Comyns's 
Rep.  318,  Watkinson  v.  Mergatron,  Sir  T.  Raym.  464,  and  Denny  r. 
Ashwell,  1  Stra.  53,  the  temporal  courts  declined  prohibiting  the  Eccle- 
siastical courts,  as  considering  such  marriages  not  to  be,  in  the  sense  of 
Stat.  32  H.  8,  c.  38,  s.  2,  "  without  the  Levitical  degrees."  And  in  a 
very  recent  case,  Regina  v.  Wye,  7  A.  &  E.  761,  this  Court  recognised 
and  gave  effect  to  a  sentence  of  the  Ecclesiastical  Court,  annulling  a 

(a)  See  Howard  «.  Tlie  dianceUor  of  Salisbnry,  1  Mod.  25,  and  the  note  there. 
[h)  Cited  in  Howard  v.  BarUety  Hobart»  181  (5th  ed.) 
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marriage  with  a  brother's  daughter,  which  is  not  a  marriage  expressly 
prohibited  in  terms  by  the  18th  '^'chapter  of  Leviticus^  though  it  rn^-tga 
is  by  the  table  of  degrees.  ^ 

That,  if  this  principle  be  adopted,  marriages  of  affinity  are  to  be 
regarded  exactly  in  the  same  light  as  those  of  consanguinity,  follows 
from  the  religious  principle  of  the  intimate  union  between  man  and  wife, 
80  that  whoever  is  <<  near  of  kin"  to  the  one  is  necessarily  so  to  the  other; 
from  the  whole  course  of  the  decided  cases,  which  make  no  distinction 
between  the  two ;  and  from  the  direct  prohibition  in  the  18th  chapter  of 
Leyiticus  against  marriage  with  the  brother's  wife,  which  by  the  parity 
of  reasoning,  already  contended  for  as  the  principle,  extends  to  the  wife's 
sister  also.  As  to  the  identity,  for  this  purpose,  of  the  ties  of  consan- 
goinity  and  of  affinity,  reference  may  be  made  to  Yinnius,  in  Inst.  lib.  i, 
tit.  X.  (c.  6,  pp.  68,  69,  ss.  1,  5). 

With  regard  to  the  argument,  that  the  direct  prohibition  in  the  18th 
Terse  of  the  same  chapter  against  marrying  a  wife's  sister  in  the  wife's 
lifetime  impliedly  allows  it  after  her  death ;  the  better  interpretation  of 
that  yerse  would  seem  to  be  that  it  is  a  prohibition  against  polygamy  in 
general :  the  more  proper  reading  would  be  <<  thou  shalt  not  take  one 
wife  to  another."  See  in  Schleusner's  Kovus  Thesaurus,  voce  aU\^ 
the  note  on  this  verse ;  Junius  &;  Tremellius's  translation  of  the  Bible ; 
Hammond's  Works,  fol.  ed.  vol.  i.  p.  588;  Poole's  Synopsis,  ad 
locum  (vol.  i.  p.  577).  Another  interpretation,  which  has  been  much 
received,  applies  the  precept  to  concubinage  with  a  wife's  sister; 
Patrick's  Commentary,  ad  locum  (vol.  i.  p.  408,  5th  ed.)  The  doubt 
arifflng  from  this  verse  was  alluded  to  by  Vaughan,  C.  J.,  in  Hill  v. 
Good,  Yaughan,  312 ;  and  he  seems  to  consider  '^'that  the  words  rn^-iqrr 
"m her  life"  should  be  connected  with  the  words  "to  vex,"  and  ^ 
le  understood  as  indicating  the  disturbance  of  mind  which  a  wife  would 
undergo  if  she  believed  her  husband  to  be  likely,  after  her  death,  to 
marry  her  sister. 

Neither  the  common  law  nor  the  equity  Courts  have  adopted  the  con- 
stmction  contended  for  on  the  other  side.  Marriage  within  the  degree 
now  in  question  has  been  held  incestuous  in  Harris  v.  Hicks,  2  Salk.  548, 
in  Collet's  Case,  2  (T.)  Jones,  218,  S.  C.  Skinner,  37,  and  in  Brown- 
sword  V.  Edwards,  2  Yes.  Sen.  248.  As  to  the  only  cases  which  are 
cited  to  show  that  the  courts  of  common  law  have  at  all  adopted  different 
views :  note  149,  in  Hargrave  and  Butler's  edition  of  Coke  on  Little- 
ton (Co.  Lit.  235  a),  seems  to  show  that  in  Parsons's  Case,  Co.  Lit. 
235  a,  a  consultation  was  granted  two  years  after  the  decision  men- 
tioned by  Lord  Coke ;  and  in  Manue's  Case,  Moore,  907,  S.  C.  Cro. 
Eliz.  228,(a)  the  prohibition  may  perhaps  have  been  granted  on  the  first 

(a)  It  seems  that  the  word  "within/'  in  Croke'B  report^  is  a  misprint  for  << without"  S— 
Vughu,  321. 

VOL.  XI. — 16  L 
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oocasion ;  but,  from  the  report  in  Croke,  it  appears  bejond  a  doubt  tliat 
s*  consultation  was  ultimately  awarded  there  also. 

Taking  it  therefore  that  the  words  <<  prohibited  degrees,"  in  stat.  5  k 
6  W.  4,  c.  54,  s.  2,  mean  the  same  as  «  Leyitical  degrees"  in  stat.  32  H. 
8y  c.  38,  s.  2,  marriage  with  a  wife's  sister  must  be  deemed  to  be  within, 
the  "  prohibited  degrees"  of  the  statute  of  W.  4. 

With  regard  to  the  argument  raised  on  2  stat.  1  Mary,  c.  1,  s.  8,  it  is 
certainly  questionable  whether  that  statute  is  not  repealed  by  stat.  1 
^rtOQ-i  ^liz-  c.  1.  For  the  latter,  by  sect.  10,  revives  stat  28  H.  8,  c. 
16 :  it  "^revives,  therefore,  all  that  is  therein  said  for  the  purpose 
of  annulling  dispensations  and  bulls  from  Rome :  and,  inasmuch  as  the 
marriage  of  Katharine  of  Arragon  was  grounded  on  papal  dispensation, 
which  marriage  it  was  the  purpose  of  2  stat.  1  Mary,  c.  1,  to  render  valid, 
it  would  seem  that  both  statute  and  marriage  were  annulled  by  the  act  of 
Elizabeth.  And  the  last-mentioned  act  seems  in  another  way  to  make 
void  the  statute  of  Mary ;  for,  if  stat.  28  H.  8,  c.  16,  does,  as  was  con- 
tended in  an  earlier  part  of  this  argument,  incorporate  the  provisions  of 
stat.  28  H.  8,  c.  7,  against  incestuous  marriages,  then  stat.  1  Eliz.  c.  1, 
8.  10,  reviving  stat.  28  H.  8,  c.  16,  declares  marriage  with  a  brother's 
wife  unlawful ;  and  such  was  the  marriage  of  Katharine  with  Henry. 
But,  in  reality,  2  stat.  1  Mary,  c.  1,  has  no  bearing  on  the  case.  It  has 
never  been  held  in  this  country  that  marriage  with  a  brother's  wife  waia 
valid  by  reason  of  it.  The  statute,  being  applicable  expressly  to  a  par- 
ticular marriage,  cannot  be  extended  to  marriages  in  general ;  19  Yin. 
Ab.  517,  518,  Statutes  (E.  6),  pi.  66,  69,(a)  College  of  Physicians  v. 
Butler,  Littleton's  Rep.  168,  212,  246,  247.  Lastly,  2  stat  Mary,  c.  1, 
is  in  effect  annulled  by  stat.  1  Eliz.  c.  8,  which  recognised  Elizabeth's 
title  to  the  throne  as  «  rightfully,  lineally,  and  lawfully  descended ;"  be- 
oaose,  if  Henry  Ylllth's  marriage  with  Anne  Boleyn  was  good,  which 
was  implied  in  that  recognition,  then  that  with  Katharine  of  Arragon 
was  a  bad  marriage. 

It  remains  to  be  considered  how  the  Ecclesiastical  law  of  this  country 
stands  upon  the  subject.  Nor  is  this  question  rendered  immaterial  by  the 
doctrine  which  Lord  Hardwicee  laid  down  in  Middleton  v.  Croft,  Ca. 
K.  B.  Temp.  Hard.  57,  826 ;  S.  C.  2  Str.  1056 ;  2  Atk.  650.  If 
^1991  *'^^  ^^^^  necessary,  grounds  might  be  shown  for  thinking  that  the 
doctrine  there  requires  to  be  reconsidered ;  for  it  was  extrajudi- 
cial as  regarded  the  case.  The  questions  were :  1.  Whether  a  canon  in 
affirmance  of  the  ancient  law  of  the  country  was  binding  on  the  laity ; 
2.  Whether  a  canon  so  made  was  interfered  with  by  a  subsequent  statate 
on  the  same  subject-matter.  And  the  point  really  decided  was,  that  a 
canon  in  affirmance  of  the  ancient  law  was  binding  on  the  laity.  As  to 
the  more  general  position  supposed  to  be  laid  down  by  Lord  Hardwicks, 
it  has  been  held,  by  earlier  authorities,  some  of  which  are  rather  sum- 
marily disposed  of  by  him,  that  canons  bind  all  the  subjects  of  the 

(a)  And  see  ib.  pL  Id 
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teslm ;  Bird  v.  Smith,  Moore,  781,  788,  Grove  v.  Elliot,  2  Ventris,  41^ 
and  the  legislature,  by  the  preamble  to  stat.  24  H.  8,  c.  12,  seems  to 
haye  considered  that  Convocation  was,  as  a  body,  sufScient  to  determine 
matters  distinctly  ecclesiastical.  [Golbridge,  J.  Would  not  it  follow,* 
from  the  doctrine  laid  down  in  Bird  v.  Smith,  that,  not  only  Convoca* 
tion,  but  archbishops  and  bishops,  within  their  respective  provinces  and' 
dioceses,  have  power  to  make  laws  binding  on  the  laity  in  matters  eccle- 
siastical, such  as  marriage  ?]  It  would :  but  that  case  is  cited  as  to  the 
general  rule,  and  not  the  particular  and  incorrect  deduction.  Further^ 
if,  as  Lord  BUrdwicke  admits,  the  canons  ipso  jure  bind  the  clergy, 
they  must  bind  the  laity  in  cases  where  the  intervention  of  the  clergy  is 
necessary,  as  in  the  ecclesiastical  celebration  of  marriage. 

Upon  the  principle,  however,  of  Middleton  v.  Croft,  Ca.  E.  B.  Temp* 
Hard.  57,  326,  S.  C.  2  Str.  1056,  2  Atk.  650,  it  is  necessary  to  showi 
that  the  99th  canon  is  in  affirmance  of  the  ancient  law  of  the  country,  an  J 
therefore  binding  on  the  laity.  If  it  can  be  shown  that  the  "^ancient  r^ro  aa 
ecclesiastical  law,  not  only  elsewhere,  but  here,  has  always  de-  ^ 
clared  these  marriages  to  be  incestuous,  then  the  canon  is  binding  on 
file  laity,  even  in  Lord  Harbwickb's  opinion:  for  he  says,(a)  << There 
are  many  of  those  canons"  (of  1603)  «  which  are  only  declaratory  o£ 
Ae  ancient  usage  in  the  church,  which  by  reason  of  such  ancient  allowk* 
ance  will  bind  the  laity." 

The  ancient  law  of  the  church  on  this  subject  is  found  in  the  Aposto- 
lical Canons,  to  which  Bishop  Beveridge  (b)  has  assigned  the  date  of 
about  A.  D.  200 :  and  the  prohibitions  of  these  canons  in  matters  of  faitlk 
and  morals  are  not  to  be  disregarded  because  they  may  contain  other 
rules  of  discipline  which  have  been  since  relaxed.  It  has,  indeed,  been 
suggested  that  the  rule  laid  down  in  these  canons  is,  only,  «  Qui  duas 
sorores  dnzit,  vel  eonsobrinam,  non  potest  esse  dericus;"  but  that  pro^ 
Ubition  is  founded  on  the  principle  that  such  persons  are  impure :  see 
the  commentaries  in  Beveridge's  Synodicon,  vol.  i.  p.  18.  That  canoit 
was  followed  by  a  number  of  others  in  the  early  church :  those  of  ESk 
bens,  A.  D.  318  ;{c)  Neo-C»sarea,  a.  d.  814  ;{ci)  Orleans,  a.  d.  511  ;{e) 
Epaone,  a.  d.  517  :{g)  and  the  opinion  of  the  early  church  is  farther 
evinced  by  St.  Basil's  Epistle  (160th)  to  Diodorud  on  the  marriage  with 
a  wife's  sister  (Opera ;  ed.  Bened.  vol.  iii.  p.  249  (A)  y  The  same  doe* 
trine  prevailed  in  the  Gh*eek  chctrch ;  54th  Canon  of  the  6th  Council  in 
Tndlo,  Beveridge's  Synodicon,  vol  i.  p.  222.  It  became  incorporated 
m  the  Canon  Law  in  the  West ;  Corpus  Juricr  Canonici,  vol.  i.  p.  1842^ 
1849 ;  Clementine  ^Constitutions,  lib.  iv.  tit.  1  (Corp.  Jur.  Can.  r-MQ-f 
iiL  254).  The  law  of  prohibition  of  marriage  with  near  of  kin,  ^ 
ifichiding  the  kin  of  a  deceased  wife,  was  adopted  in  England ;  Laws  of 

(a)  Ca.  K.  B.  Temp.  Hardw.  827.  (S)  Annot  in  Can.  Apost  p.  4,  8.  Vk 

(«)  Hftrdiiin.  Act  Cono.  torn.  L  p.  tM.  (d)  lb.  I.  282. 

(•)  lb.  IL  1011.  (9)  lb.  n.  1050.    (TfiiBe?) 

(i)  See  abo  hii  epUUe  (217Ui)  to  Amphiloohiiu,  iiL  829. 
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King  Edmund,  in  the  ancient  Laws  and  Institutes  of  England,  published 
by  the  Record  Commission,  p.  109,  art.  9,  and  note  there ;  of  Ethehred, 
ib.  135,  6 ;  of  Canute,  ib.  p.  156,  art.  7.    And  the  same  rule  will  be 
found  in  the  ancient  English  church ;  see  Spelman's  Concilia,  vol.  I. 
pp.  97,  272,  298,  417,  463,  501,  516,  544 ;  vol.  u.  pp.  8,  22,  34, 178, 
285,  473,  the  last  being  the  Council  of  York,  a.  d.  1317.     The  general 
canon  law  itself,  as  regards  this  subject,  was  ea)rlj  adopted  into  the  law 
of  England:  Bracton,  63,  a,  lib.  ii.  cap.  29,  s.  3;  Fleta,lib.  i.  cap.  14; 
Tearb.  Hil.  18  Ed.  4,  pi.  28,  fol.  29  A ;  Hil.  1^  H.  6,  pi.  3,  fol.  340  B ; 
Lyndwood's  Provinciale  (ed.  1679),  273,  4  (ad  lib.  4,  tit.  3  t),  where 
the  impedimentum  canonicum  is  referred  to  as  known;  and  ib.  275/, 
276  n ;  also  ib.  p.  180  (ad  lib.  3,  tit.  13  ff)j  where  it  is  said,  of  the  word 
cansanguineuSy  «  Haec  dictio  generalis  est,  tarn  quoad  clericos,  quam  ad 
laicos."     So  the  definitions  of  consanguinity  and  affinity,  given  by  John 
De  Athon,  Ad  Const.  Othob.  tit.  52  n  (p.  154  of  the  edition  appended 
to  Lyndwood's  Provinciale),  are  identical  with  those  of  the  canon  law. 
See  John  De  Burgh's  Pupilla  Oculi,  part  8,  cap.  9  B,  a  work  referred  to 
by  TiNDAL,  C.  J.,  in  Eegina  v.  Millis,  10  Clarke  &  Fin.  534,  683 ;  and 
the  doctrine  of  John  De  Burgh  is  referred  to  and  adopted  in  Summa 
sen  Destructorium  Vitiorum  (Part  iii.  c.  7,  fol.  23  a).     See  also  Alexan- 
der de  Ales,  Summa  Theologica,  Part.  ii.  Quest.  169,  memb.  2.    The 
principle  had  also  been  incorporated  in  the  civil  law,  and  in  the  laws  of 
*2021  ^^^  of  the  early  Christian  nations  of  Europe,  at  an  early  "^period: 
"*  Pothier,  Traits  du  Contrat  de  Mariage,  part  3,  ch.  3,  art.  2,  ss. 
ly  2 ;  Lindenbrogius,  Codex  Legum  Antiquarum,  pp.  69,  593,  595. 

Such  was  the  state  of  the  law  at  the  passing  of  stat.  32  H.  8,  c.  38 : 
and  that  statute,  while  it  cut  off  certain  prohibitions  which  had  been  im- 
posed merely  by  ecclesiastical  authority,  retained  all  that  regarded  cases 
within  the  Levitical  degrees,  as  being  of  divine  authority.  This  was  a 
distinction  which  had  long  prevailed  in  the  canon  law,  it  being  held  that 
the  papal  power  of  dispensation,  if  it  extended  at  all  to  this  latter  class 
of  prohibitions,  could  only  be  used  for  the  gravest  reasons  and  in  ex- 
treme cases ;  Corpus  Juris  Canonici,  tom.  ii.  p.  635 ;  Liber  Officialis 
Sancti  Andrese,  edited  by  Lord  Medwyn  (privately  printed) ;  see  pre- 
face, p.  xxii. ;  although  a  different  rule  has  prevailed  in  later  and  more 
corrupt  times  in  the  Roman  Catholic  Church.  That  the  wife's  sister 
was,  in  the  opinion  of  the  English  canonists  and  ecclesiastical  lawyers 
St  the  time  of  the  Reformation,  included  in  the  <<  Levitical  degrees,"  is 
clear  from  the  Reformatio  Legum  Ecclesiasticarum,  pp.  45, 46,  the  table 
of  Archbishop  Parker,  incorporated  in  the  99th  Canon  of  1603 ;  the 
'etter  of  Bishop  Jewell,  already  cited  (Appendix  to  Strype's  Life  of 
Parker,  vol.  iii.  p.  55) ;  2  List.  683 ;  the  passage  referring  to  the  canons 
in  Butler  v.  Ghistrill,  Gilb.  Ca.  Eq.  156, 159 ;  and,  it  may  be  added,  from 
the  uniform  practice  of  the  ecclesiastical  courts,  the  jurisdiction  of 
which  existed  before  stat.  82  H.  8,  c.  38,  and  was  unimpaired  by  it,  and 
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which  are  for  this  purpose  superior  Courts,  and  of  the  highest  authority ; 
Ltttledalb,  J.y  in  Bicketts  v.  Bodenham,  4  A.  &  £.  433,  446,  Lord 
Coke  in  Bunting  v.  Lepingwell,  4  Bep.  29  a,  Lord  *Lyndhurst,  r-^onq 
C,  in  Regina  v.  Millis,  10  Clarke  &  Fin.  584, 844,  Watkinson  v.  L  ^^^ 
Mergatron,  Sir  T.  Baym.  464,  Faremouth  v.  Watson,  1  Phillim.  355, 
Chick  V,  Bamsdale,  1  Curteis,  84,  Sherwood  v.  Bay,  1  Moore,  P.  C.  C. 
353,  confirmed  by  Hill  v.  Gh)od,  Yaughan,  802,  Harris  t;.  Hicks,  2  Salk. 
548,  and  Collet's  Case,  2  (T.)  Jones,  213. 

As  to  the  point  peculiar  to  the  present  case,  namely,  that  which  arises 
firom  one  of  the  parties  being  illegitimate :  it  is  remarkable  that  it  should 
never  have  been  expressly  decided  in  this  country.  But  that  the  laws 
of  consanguinity  and  afiBnity  apply  to  bastards  as  well  as  to  other  persons, 
is  to  be  collected  from  many  cases ;  Haines  v.  Jescott,  5  Mod.  168  ;  S. 
C.  1  Ld.  Baym.  68,  1  Comyns's  Bep.  2 ;  Begina  v»  Chafin,  3  Salk.  66 ; 
Bex  V.  Hodnett,  1  T.  B.  96  (the  dictum  in  which  is  adopted  in  the 
note  F.  to  1  Thomas's  Co.  Litt.  146) ;  Homer  v.  Horner,  1  Hagg.  Cons. 
B.  837,  352. 

Bracton,  fol.  21  a  (1.  ii.  c.  7,  s.  2),  in  discussing  the  reversionary 
right  of  the  donor  in  case  of  failure  of  heirs  of  the  donee,  says  that  a 
bastard  is  <<  extraneus''  to  his  brother  <<  quoad  successionem,  licet  non 
quoad  sanguinem."  So  Ayliffe,  Parerg.  826,  adopts  the  doctrine  that, 
without  a  marriage  contract,  <<  affinity  may  be  contracted  in  bar  to  matri- 
mony." In  the  Pupilla  Oculi  (part  8,  c.  10  A),  it  is  said:  « oritur  affinitas 
tarn  ex  coitu  fomicario  quam  matrimoniali  seu  legitime.  £t  generaliter 
ex  omni  camali  commixtione  per  quam  vir  et  mulier  dicuntur  effici  una 
caro."  In  the  Declaratio  Arboris  Consanguinitatis,  in  Corp.  Jur.  Can. 
tom.  i.  p.  1853,  are  the  words  following :  «  quoad  probationem  conjugii 
non  distingue,  an  tales  consanguinei  sint  ^producti  ex  uxorio  r^oA 
coitu,  vel  ex  fornicario ;"  and  similarly,  in  the  Arbor  Affinitatis,  ^ 
in  Corp.  Jur.  Can.  vol.  iii.  {adfinem)^  it  is  laid  down  that  affinity,  arising 
from  illicit  intercourse,  is  on  the  same  footing  with  affinity  arising  from 
jnarriage.  In  the  Aurea  Summa  of  Hostiensis,  p.  1198,  the  question  as 
to  civil  succession  is  distinguished  from  that  regarding  marriages :  as  to 
which  latter  it  is  said,  <<  non  est  inspicienda  nisi  sola  conjunctio  naturali- 
ter."  Brouwer,  De  Jure  Connubiorun  (I.  ii.  c.  13,  p.  482),  distinguishes 
actual  (as  opposed  to  fictitious)  affinity  into  the  <degitima"  and  the 
<<naturalis  ex  stupro,  scortatione,  vulgivagfi  venere,  concubinatu,  incestu;" 
and  he  treats  the  latter  as  an  impediment  to  marriage,  including  even 
cases  of  violation,  &c.  The  Jewish  law  (Selden,  De  Jure  naturali  et 
gentimn  juxta  disciplinam  Ebrseorum,  lib.  v.  c.  10,  p.  544)  equally  repu- 
diates the  supposed  distinction.  The  same  principle  prevailed  in  the 
civil  law.  Cujacius,  tom.  ii.  p.  1049,  after  enumerating  some  prohibited 
degrees,  adds,  <<etiam  si  qua  in  patris  tantiim  concubinatu  fuisset." 
So  Voet,  Comm.  ad  Pandect.  (1.  xxiii.  tit.  2,  tom.  iii.  p.  33),  says  that 
Buch  affinity  arises  <<  ex  vetito  cum  meretrice  congressu  seu  fomicatione. 
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And  Yinnios,  In  Inst.  lib.  i.  tit.  10,  p.  66,  says :  <<  Ambigitor,  an  etiuj) 
ex  illegitim&  conjnnctione  contrahatur  affinitas ;"  and  he  answers  this  in 
the  affirmative,  adding :  «  Neque  ob  aliam  caosam,  quam  ob  affinitatem, 
prohibetur  filius  patris  sui  concnbinam  uxorem  ducere,"  ^<  ant  in  concnbi* 
natu  habere,  "(a)  Our.  adv.  vult.{b) 

^nf\iri     *The  case  of  Rsan^A  v.  Chadwick  was  as  follows. 

^  James  Chadwick  was  indicted  at  the  sessious  of  oyer  and  ter- 
miner and  gaol  delivery  held  at  Liverpool,  in  and  for  the  county  palatine 
of  Lancaster  (Liverpool  Winter  assizes,  Deoemb^,  1846),  for  bigamy. 
'The  indictment  charged  in  the  usual  form  that  the  defendant  married 
one  Ann  Fisher,  and  afterwards,  and  whilst  he  was  so  married  to  the 
said  Ann,  feloniously  married  one  Eli^a  Bostock,  his  said  former  wife 
being  then  alive.  A  special  verdict  was  found,  in  the  following  words. 
(<That,  on  the  14th  day  of  September,  a.  d..  1845,  the  said  Jamfs 
'Chadwick  was  married  to  one  Ann  Fisher,  sinnster,  at,"  &c.,  <<  accord- 
ing to  the  rites  and  ceremonies  of  the  Established  Church ;  and  that 
afterwards,  viz.  on  the  28d  day  of  March,  A.D.  1846,  the  said  James 
Chadwick  was  married,  at,"  &c.,  <«to  one  Eliza  Bostook,  spinster,  ao- 
'  cording  to  the  rites  and  ceremonies  of  the  Established  Church,  she  the  said 
Ann  Fisher  then  being  still  alive.  And  th|i,t  the  said  Ann  Fisher,  to 
whom  the  said  James  Chadwick  was  so  married  as  aforesaid,  on  the  14th 
day  of  September,  a.  d.  1845,  was  the  lawful  sister  of  one  Hannah 
Fisher  to  whom  the  said  James  Chadwick  had  been  lawfully  married  on 
the  27th  day  of  June,  A.  D.  1825;  and  that  after  the  marriage  of  the 
said  James  Chadwick  with  the  said  Hannah  Fisher,  they  the  said  James 
Chadwick  and  Hannah  Fisher  lived  together  as  man  and  wife :  and  which 
said  Hannah  Fisher  departed  this  life  before  the  said  time  when  the  said 
James  Chadwick  was  married  to  the  said  Ann  Fisher  as  aforesaid.    But 

*9nfii  ^^®*^®^  ^^  ^^*  '^P^'^  *^®  whole  matter,"  &c.,  « found  the  *8aid 
J  James  Chadwick  is  guilty  of  the  felony,"  &c.,  "the  said  jury  are 
altogether  ignorant ;"  &c. 

Judgment  was  given,  at  the  Assizes,  by  WieHTMAN,  J  ,  that  the  said 
J.  C.  is  Not  guilty,  &;c.,  and  that  he  go  without  a  day,  &c. 

Error  was  brought  on  the  judgment ;  the  only  cause  assigned  being 
that  judgment  had  been  given  for  the  defendant  on  the  special  verdict, 
whereas  it  should,  by  law,  have  been  given  against  him.  Pray«r  of 
reversal,  &;c.    Joinder. 

The  writ  of  error  was  argued  in  the  present  Michaelmas  term,  Novem- 
ber 17th  and  20th. 

Sir  F.  Kelly y  for  the  Crown.  Stat.  6  &  6  W.  4,  c.  54,  s.  2,  annuls 
all  marriages  thereafter  to  be  celebrated  between  persons  within  <<  the 

(a)  Baty  bj  the  Seoteh  law,  "  Inoeet  is  not  committed  by  eonnezioii  with  bttstwd  relatioiii^  bow 
near  soever;"  Allison's  Principles,  ch.  xxiz.  s.  2  (p.  565). 
.(()  The  Mgimieiii  ia  this  oMe  ie  partly  reported  by  H.  Ilorifalei  ^. 
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prohibited  degrees  of  consangiiinity  or  affinity :"  and  the  question  will 
be  what  and  by  whom  imposed,  is  the  prohibition  to  which  this  force  is 
giren.  The  principal  statutory  authority,  before  the  act  of  William,  ia 
Stat.  32  H.  8,  c.  38,  s.  2 ;  and  that  confirms,  notwithstanding  any  pre- 
contract (not  consummate)  or  dispensation,  all  marriages  contracted 
within  the  Church  of  England  between  <<  lawful  persons,"  such  marriages 
being  contract  and  solemnized  in  the  face  of  the  church  and  consum- 
mate; and  declares  <<  all  persons  to  be  lawful,  that  be  not  prohibited  by 
(jod's  law  to  marry."  Then,  what  is  prohibited  by  God's  law  ?  The  pro- 
hibition must  be  looked  for  in  the  express  words  of  Scripture.  By  the  law 
of  nature  all  marriages  are  free,  though  some  may  be  highly  inexpe- 
dient. A  law^to  abridge  that  natural  freedom  must  be  construed  strictly, 
not  extended  by  analogy  or  on  the  ground  of  a  supposed  parity  of  degree. 
*The  Divine  ordinance  on  this  subject  is  found  in  the  18th  chap-  p^^A^ 
ter  of  Leviticus,  and  does  not  in  terms  include  marriage  with  a  ^ 
wife's  sister :  and  the  letter  of  that  law  was  acted  upon  by  the  Jews  and 
early  Christians  down  to  the  year  of  our  Lord  313,  when  the  council  of 
Eliberis  imposed  a  penance  on  the  man  who  should  contract  such  a  mar- 
riage. The  history  of  this  and  similar  usurpations  is  traced  in  Beeves's 
History  of  the  English  law,  vol.  iv.  52,  et  seq.  (8d  ed.),  c.  25,  and  Hal- 
lam,  Middle  Ages,  c.  7  (vol.  ii.  p.  298,  &c.,  4th  ed.) :  and  they  were  still 
in  force  when,  by  stat.  82  H.  8,  c.  38,  the  prohibition  was,  in  this  coun- 
try, brought  within  the  limits  prescribed  by  the  law  of  God.  (He  then 
proceeded  to  discuss  the  material  passages  of  the  18th  chapter  of  Levi- 
ticus. This  part  of  the  argument,  being  laid  out  of  consideration  by  the 
Court  in  its  judgments,  is  not  farther  stated  here :  but  a  notice  of  the 
discussion  on  the  same  points  will  be  found  in  the  report  of  the  preced- 
ing case.)  It  is  suggested,  in  favour  of  the  inferential  construction, 
tibat,  without  it,  some  marriages  clearly  not  allowable,  as  between  a  man 
and  his  grandmother,  are  unprohibited  by  the  Levitical  law ;  but  in  many 
other  instances  the  Divine  law  is  silent  as  to  offences  which  God  cannot 
have  intended  to  sanction,  but  which  it  has  been  unnecessary  to  point  out, 
either  because  there  was  no  likelihood  that  men  would  be  tempted  to 
them,  or  because  it  was  clear,  without  their  being  specified,  that  they 
were  contrary  to  the  Divine  will.  If  the  18th  chapter  of  Leviticus  does 
not  contain  a  complete  code,  the  same  may  be  said  of  the  20th  chapter 
of  Exodus.  The  judgment  of  YAUGHAir,  C.  J.,  in  Harrison  v.  Dr.  Bur- 
well,  Vaughan,  206,  shows  the  impression,  at  ^e  time  when  that  p^ono 
case  was  decided,  to  have  been  that  our  law,  in  forbidding  mar-  ^ 
riages  as  contrary  to  the  law  of  God,  iucluded  degrees  which,  « in  the 
meaning  of  the  18th  of  Leviticus,  were  not  absolutely,  but  circumstan- 
tially prohibited;  "(a)  among  which  was  the  marriage  with  a  brother's 
wife,  not  (as  is  there  said)  prohibited  by  the  Levitical  law,  <<  but  when 
the  dead  brother  left  issue  by  his  wife."(i)    Yaughan,  C.  J.,  adds :  <<  A 

(a)  ymghAB,  140.  (»)  IknIL  e.  zxr.  t.  »— 10.  . 
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man  is  prohibited  by  28  H.  8"  (stat.  28  H.  8,  c.  7,  s.  11,  which,  how- 
ever, had  been  repealed),  "  and  by  the  received  interpretation  of  the  Levi- 
tical  decrees,  absolutely  to  marry  his  wife's  sister :  but  within  the  mean- 
ing of  Leviticus,  and  the  constant  practice  of  the  commonwealth  of  the 
Jews,  a  man  was  prohibited  not  to  marry  his  wife's  sister  only  during  her 
life,  after  he  might :"  and  this  agrees  with  Michaelis,  vol.  ii.  p.  112, 
cited  in  T.  C.  Foster's  "Review  of  the  law  relating  to  marriages  within 
the  prohibited  degrees  of  affinity,"  p.  79.  It  was  argued  in  Regina  v. 
St.  Giles  in  the  Fields,  ant%,  p.  198,  that,  in  the  enactment  of  stat.  82 
H.  8,  c.  38,  8.  2,  « that  no  reservation,"  &c.,  "  God's  law  except,  shall 
trouble  or  impeach  any  marriage  without  the  Levitical  degrees,"  the 
word  "  degrees"  must  not  be  confined  to  the  particular  instances  of 
degree  mentioned  in  the  18th  of  Leviticus,  but  must  be  taken  as  extend- 
ing to  similar  degrees,  and  as  comprehending  classes.  There  is,  how- 
ever, no  expression  in  the  clause  warranting  this  assumption.  And  the 
word  «  degrees"  had  before  been  used  in  stat.  28  H.  8,  c.  7,  ss.  11  and 
18,  as  signifying  particular  relationships  enumerated  in  that  act,  and  not 
as  a  technical  term  signifying  a  mode  of  being  related.  In  G.  L.  Boeh- 
Q  mer's  Principia  *Juris  Ganonici,  p.  822,  B.  8,  s.  2,  tit.  6,  s.  398 
J  (7th  ed.,  1802),  it  is  laid  down  that,  where  the  divine  law  specifies 
persons  who  may  not  marry,  the  interpretation  by  parity  is  inadmissible ; 
and  it  is  also  said  that  marriages  not  expressly  prohibited  may  be  per- 
mitted by  dispensation ;  «  cujusmodi  sunt  niipti»  cum  defuncts  uzoris 
8orore."(a) 

Kelly  then  discussed  the  effect  of  the  repeal  and  revival  of  statutes 
from  25  H.  8  to  1  Eliz. ;  but  the  principal  arguments  on  this  head  are 
already  reported  in  the  preceding  case.  He  observed  that  stat  32  H. 
8,  c.  38,  did  not,  when  declaring  the  lawfulness  of  certain  marriages, 
refer  to  the  definitions  of  illegality  contained  in  former  statutes,  although 
there  were- two  on  that  subject  in  force  at  the  time ;  he  urged  that,  when 
a  former  act  of  the  same  reign  (28  H.  8,  c.  16,  s.  2)  intended  to  limit 
the  law  by  reference  to  previous  enactments,  it  made  express  allusion  to 
the  statute  (28  H.  8,  c.  7) :  and  he  inferred  that,  in  construing  stat.  82 
H.  8,  c.  32,  the  Court  were  bound  to  consider  only  "  God's  law,"  the 
sole  authority  there  pointed  to,  and  must  inquire  this  out  for  themselves. 
He  further  contended  that,  even  if  this  could  have  been  otherwise,  there 
remained  no  statutory  declaration  of  God's  law  to  be  embodied  in  the 
last  two  acts  of  H.  8,  since  all  the  clauses  of  stat.  28  H.  8,  c.  7,  which 
contained  such  declaration  had  been  repealed  by  stat.  1  &  2  Ph.  k  M.  c. 
8,  ss.  17, 20,  and  were  not  revived  by  stat.  1  Eliz.  c.  1,  the  language  of 
which  act,  from  sect.  10  to  sect.  13,  showed  no  intention  to  carry  back 
the  rule  of  law  on  this  head,  but  only  to  abolish  some  *acts  of  the 
J  late  reign  on  other  subjects,  and  to  continue  the  repeal  of  those 

(a)  In  this  part  of  the  argument  Ketty  also  referred  to  Jeremy  Taylor's  Dnctor  DnbitaniiaQi ; 
Mf  Book  2,  0.  2,  Role  3.    Works  (ed.  by  Heber,  1822),  toL  xiL  pp.  307—350. 
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enactments,  made  in  the  time  of  Henry  8th,  which  affected  the  Queen's 
legitimacy.(a)  When  an  act,  explained  and  amended  by  other  acts,  has 
expired,  and  is  revived,  the  other  acts,  if  they  also  have  expired,  are 
revived  for  the  purpose,  strictly,  of  explanation  and  reference,  and  no 
further:  this  is  the  whole  effect  of  Williams  v.  Rougheedge,  2  Burr.  747. 
It  might  be  expected  from  the  variety  of  legislation  on  this  subject 
that  there  would  be  confusion  and  inconsistency  in  the  decisions.  The 
first  case  extant,  after  stat.  82  H.  8,  c.  82,  is  Manue's  Case,  Moore,  907^ 
8.  C.  Cro.  Eliz.  228,  4  Leon.  16,(i)  (88  Eliz.),  where,  according  to 
Moore's  report,  the  party  was  sued  in  the  Court  Christian  for  marrying 
one  of  his  wife's  sister's  daughters,  and  a  prohibition  was  awarded,  be- 
eatue  such  marriage  is  not  prohibited  by  the  Levitical  law.  In  Leonard's 
report  it  is  said  that,  although  the  marriage  was  "not  expressly  within 
the  Levitical  degrees,  yet  because  more  farther  degrees  are  prohibited 
the  Archbishop  of  Canterbury  and  other  the  Commissioners  gave  sentence 
against  him,  upon  which  he  sued  a  prohibition  upon  the  stat.  of  82  H. 
8,  e.  88."  A  consultation  was  afterwards  granted;  but  only  (as  appears 
by  the  report  in  Leonard,  with  which  that  in  Croke  agrees)  because  «the 
prohibition  was  general  where  it  ought  to  be  special."  The  next  is  Par- 
Bons's  Case,  Co.  Litt.  235  a,{c)  (2  Ja.  1),  where,  as  Lord  Coke  states: 
« A  man  married  the  daughter  of  the  sister  of  his  first  wife,  and  was  drawn 
in  question  in  the  Ecclesiastical  Court  for  this  marriage,  alleging  the 
same  to  be  against  the  canons;  and  "^it  was  resolved  by  the  r:(cQii 
Court  of  Common  Pleas,  upon  consideration  had  of  the  said  sta- 
tute, that  the  marriage  could  not  be  impeached,  for  that  the  same  was 
declared  by  the  said  act  of  parliament"  (32  H.  8,  c.  88)  "to  be  good, 
inasmuch  as  it  was  not  prohibited  by  the  Levitical  degrees,  et  sic  de 
similibus."  Mr.  Butler's  note  (149)  on  this  passage  shows  how  a  con« 
trary  doctrine  gained  ground  by  the  influence  of  the  ecclesiastics.  Par- 
Bons's,  or  Pearson's,  Case  is  noticed  at  length  in  Harrison  v.  Dr.  Burwell, 
Vaugh.  248,  9;  and  it  appears  there  that  a  consultation  was  granted, 
bat  on  a  point  in  the  pleadings.  The  next  decision.  Hill  v,  Qooi,  Vaugh. 
802  (25  Car.  2),  is  contrary  to  those  preceding :  and  almost  every  sub- 
sequent decision  to  the  same  effect  has  been  founded  upon  this,  without 
any  deliberate  argument.  Yaughan,  C.  J.,  grounds  his  judgment  against 
the  writ  of  prohibition  on  three  reasons :  1.  That  the  marriage  with  i^  wife's 
tnster  is  expressly  prohibited  by  the  18th  Leviticus:  2.  That,  although 
it  were  not  expressly  prohibited,  it  is  still  not  without  the  Levitical 
degrees:  both  which  assumptions  are  incorrect  if  the  preceding  argu- 
ment in  this  ease  be  well  founded:  and  8.  That  the  marriage,  if  without 
the  Levitical  degrees,  is  yet  prohibited  by  God's  law,  and  therefore  may 
be  impeached,  consistently  with  stat.  82  H.  8,  c.  38.    But  for  this  last 

(a)  See  1  Gibs.  Cod.  410  (2d  ed.)»  notei  h,  e. 
(ft)  See  Vanghftn,  321,  247,  8,  9. 
(e)  And  tee  2  Iiut.  6SS. 
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proposition  he  relies  (a)  upon  the  non-repeal  of  stat.  28  H.  8,  c.  7  (secti. 
11,  12,  13),  and  upon  the  canons.  Of  the  canons  which  existed  at  the 
passing  of  stat.  32  H.  8,  c.  88,  those  only  were  in  force,  by  stat.  25  H« 
8,  a  19,  sects.  2,  7,  which  were  <<  not  contrariant  or  repugnant  to  the 
laws,  statutes,  and  customs  of  this  realm :"  and  the  only  canons  franied 

*2121  ^^^  ^^^  7^^^  ^^  ^*  ^  yrere  those  "^of  1608,  which  have  not  in 
''  themselves  any  binding  authority  oVer  the  laity ;  Middleton  v. 
Crofts,  2  Atk.  650,  653,  Matthew  v.  Burdett,  2  Salk.  412,(i)  Begina  v. 
Millis,  10  01.  &  Fin.  534,  680,  875,  opinions  of  Tindal,  0.  J.,  and  Lord 
OoTTBNHAM.  Hill  V,  Good,  Vaugh.  802,  was  followed  by  Wortly  ». 
Watkinson,  2  Lev.  254,  S.  0.  8  Keb.  660  (81  Oar.  2),  where,  in  the 
case  of  a  marriage  between  a  man  and  the  daughter  of  his  first  wife, 
a  consultation  was  granted,  and  Hill  v.  GkK>d  was  relied  upon  in  the 
argument.  Snowling  v,  Nursey,  2  Lutw.  1075  (13  W.  3),  where 
also  Hill  V.  Grood  was  referred  to,  seems  to  have  been  decided  partly 
on  reference  to  the  canons  of  1603.  In  Butler  v.  Gaetrill,  Gilb.  Oa.  !Eq« 
156,  S.  0.  Bunb.  145  (8  G.  1),  where  a  consultation  was  awarded 
in  a  case  of  marriage  with  the  wife's  aunt,  the  judgment  turned  upon 
the  authority  of  the  Ohurch  to  enact  canons  which  should  be  recog- 
nised by  laymen ;  and  reliance  wa«  placed  on  Hill  v.  Good,  and  the  later 
decisions  founded  on  that  case.  Two  other  cases,  of  the  times  of  Oar.  2, 
and  W.  &  M.,  may  be  cited :  but  the  first,  Watkinson  v.  Mergatron,  Sir 
T.  Ray.  464,  clearly  proceeded  on  an  error ;  for,  the  suit  being  for 
marrying  a  sister's  daughter,  and  the  defendant  having  (^  prayed  a  pro* 
hibition  because  out  of  the  Levitical  degrees,"  this  was  <<  denied  by  the 
whole  Oourt,  because  it  is  a  cause  of  ecclesiastical  cognisance,  and  divines 
better  know  how  to  expound  the  law  of  marriages  than  the  common  law- 
yers ;"  an  argument  which  would  deprive  the  common  law  Oourts  of 
their  authority  under  stat.  82  H.  8,  c.  38,  s.  2.  The  other  case,  Harris 
V.  Hicks,  2  Salk.  543,  cannot  be  considered  a  decision  on  the  point 
*2131  *^°^  before  the  Oourt.  In  Sherwood  v.  Bay,  1  Moore's  P.  G. 
353,(<7)  (1  Vict.),  this  point  was  not  directly  raised.  There  is 
indeed  a  dictum  of  Parke,  B.,  in  the  judgment  of  the  Oourt  delivered 
by  him,  that  the  marriage  with  a  wife's  sister,  <<  having  been  celebrated 
between  persons  within  the  Levitical  degrees,  and  prohibited  from  inter- 
marrying by  Holy  Scripture,  as  interpreted  by  the  canon  law  and  by  the 
statute  25  H.  8,  c.  22,  s.  3,  was  unquestionably  voidable  during  the  life- 
time of  both,  and  might  have  been  annulled  by  criminal  proceedings  or 
civil  suit ;"  pp.  395,  6.{d)  But  that  cannot  be  looked  upon  as  a  consi- 
dered decision  of  the  point  of  law.  It  may  be  that  the  practice  in  Eccle- 
siastical Oourts  for  many  years  has  been  to  dissolve  these  marriages ;  but, 
when  this  Court  is  called  upon  to  apply  a  statute  (5  &  6  W.  4,  c.  54) 

(a)  Yangh.  833.  (6)  And  tee  Ibid.  673;  1. 

(e)  Sm  Bay  «.  Shonrood  A  Ray,  1  Curt  173, 103.  (d)  And  see  p.  397. 
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hj  which,  if  a  marriage  falls  within  it,  the  issue  is  bastardised,  the j  must 
eierase  their  own  judgment,  and  determine,  without  regard  to  eoclesi- 
askical  authority,  what  marriages  are  reallj  within  stat.  32  H.  8,  c.  38, 
M  <« prohibited  by  God's  law.'*  Even  if,  in  so  doing,  they  should  reverse 
that  which  has  been  deemed  the  law  for  two  hundred  years,  yet,  as  Lord 
BiNiCAK,  G.  J.,  argued  in  O'Connell  v.  The  Queen,  11  CI.  &  Fin.  155, 
S6ft— ^71,  such  consideration  must  not  deter  them  from  correcting  an 
ucertained  error. 

Aiptandy  contriL  Stat.  5  &  6  W.  4,  c.  54,  in  using  the  term  <<  pro- 
hibited degrees,"  does  not  refer  directly  to  prohibitions  by  the  law  of 
God,  and,  therefore,  had  not  in  yiew  either  the  parts  of  the  Old  r^oij. 
Testament  ^relating  to  such  prohibitions,  or  the  older  statutes  ^ 
declaring  the  law  of  God  on  this  subject.  It  was  passed  to  enforce  a 
merely  civil  regulation ;  and  it  adopted  the  term  in  question  as  one  of 
well  understood  import  in  the  English  language,  recognising  the  practice 
of  the  Ecclesiastical  Courts  with  respect  to  marriages  included  in  the 
eonuBonly  known  table  of  prohibited  degrees.  That  the  term  ^^  prohi- 
Uted  degrees*'  has  long  acquired  a  definite  meaning,  and  includes  the 
relationship  between  a  man  and  the  sister  of  his  deceased  wife,  appears 
from  2  Inst.  683,  where  a  table  is  given  of  <<  degrees  of  affinity  or  alli- 
ance prohibited,"  in  which  such  a  marriage  is  included ;  from  Archbishop 
Parker's  Table  of  1568,  given  in  2  Burn's  Ecc.  L.  442,  and  4  Burn, 
Bcc  L.  659,  9th  ed. ;  from  the  Canons  of  1603,  can.  99,  in  2  Bum, 
JBcc  L.  446 ;  from  1  Gibs.  Cod.  p.  414  (2d  ed.) ;  and  from  the  general 
eonrae  of  decisions  in  the  Ecclesiastical  Courts.  To  show  how  univer- 
tally  it  was  understood  that  such  a  marriage  is  included  in  the  list  of 
prohibited  degrees,  reference  may  be  made  to  a  judgment  pronounced  by 
Lord  Bbougham  in  the  House  of  Lords,  only  a  few  days  before  the 
statute  received  the  Boyal  Assent.  He  says,  in  Warrender  v.  Warren- 
der,  2  Gl.  &  Fin.  488,  531,  S.  C.  9  Bligh,  N.  S.  89 :  «  We  should  ex- 
pect that  the  Spanish  and  Portuguese  Courts  would  hold  an  English 
marriage  avoidaUe  between  uncle  and  niece,  or  brother  and  sister-in-law, 
thoogh  solemnized  under  papal  dispensation,  because  it  would  clearly  be 
avoidable  in  this  country:"  and  proceeds  to  express  an  opinion  that 
Snglish  Courts  would  refuse  to  sanction  such  marriages,  though  solem- 
nised in  countries  where  the  law  permits  them.  The  preamble  of  stat.  5 
k  6  *W.  4,  c.  54,  supports  the  view  now  contended  for.  A  civil  -^^^  . 
inconvenience  (the  uncertain  condition  in  which  the  issue  of  such  *- 
narriages  are  kept  while  the  parents  live)  is  recited ;  and  the  practice 
of  the  Ecclesiastical  Courts  is  referred  to.  Whether  that  practice  was 
oorreet  or  not,  is  immaterial ;  the  reference  to  it  explains  the  intention 
«f  the  statute.  Sect.  1  declares  that  past  marriages,  where  no  suit  is 
pending,  are  not  to  be  annulled  for  affinity :  it  is  not  to  be  supposed 
diat,  if  the  degrees  were  treated  as  marked  out  by  the  law  of  God  and 
by  itatates  defimng  that  law,  the  Legislature  would  have  felt  authorized 
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to  lay  down  a  different  rule  for  marriages  within  those  degrees  happen* 
ing  before,  and  such  marriages  happening  after,  a  certain  date.     Stat.  9 
Gko.  4,  c.  31,  8.  22  (on  which  indictments  for  bigamy  are  founded),  con- 
tains a  saving  proviso  for  any  one  who,  at  the  time  of  the  second  mar* 
riage,  shall  have  been  divorced  from  the  bond  of  the  first  marriage,  or 
whose  former  marriage  shall  have  been  declared  void  by  the  sentence  of 
any  court  of  competent  jurisdiction.    As  a  marriage  within  the  degrees 
prohibited  is  now  absolutely  void,  there  will  be  no  sentence  of  an  Eccle- 
siastical Court  to  declare  it  void ;  the  operation  of  the  proviso  in  such  a 
case  has,  therefore,  been  repealed ;  and  it  is  reasonable  to  suppose  that 
the  repealing  statute  meant  to  substitute  some  other  guide  in  lieu  of  a 
sentence  in  the  Ecclesiastical  Court ;  and  that  substitute  must  be  the 
past  practice  (which  the  statute  recites)  of  the  Ecclesiastical  Courts. 
Stat.  5  &  6  W.  4,  c.  54,  has  always,  since  its  passing,  been  understood, 
both  in  and  out  of  the  profession,  to  avoid  such  a  marriage  as  this ;  and 
such  appears  to  be  the  plain  and  obvious  construction. 
♦91^1      ^Assuming,  however,  that  the  recent  statute  is  not  alone  deci- 
^  sive  of  the  question,  it  can  be  shown  in  various  ways  that  this 
marriage  is  prohibited  by  the  older  statutes.     Stat.  25  H.  8,  c.  22,  s.  3, 
mentions  this  as  amongst  the  degrees  of  marriage  <<  prohibited  by  God's 
laws,"  and  <<  plainly  prohibited  and  detested  by  the  laws  of  Gh>d."     Stat. 
28  H.  8,  c.  7,  if  it  partly  repealed  the  former  statute,  re-enacted  its 
provisions  on  this  subject,  by  sect.  11 :  and  stat.  28  H.  8,  c.  16,  enacts 
(sect.  2)  that  certain  marriages  shall  be  valid  whereof  there  is  no  divorce, 
«  and  which  marriages  be  not  prohibited  by  God's  laws,  limited  and 
declared  in  the  act  made  in  this  present  parliament"  (c.  7),  <^  or  other- 
wise by  Holy  Scripture."     These  statutes,  if  they  can  now  be  looked 
at,  decide  the  present  question.     And,  1.  The  portions  of  stat.  28  H. 
8,  c.  7,  material  to  the  present  inquiry,  have  never  been  repealed.     2. 
If  repealed,  they  have  been  revived,  and  are  now  in  force.     3.  If  not 
revived  so  as  to  have  a  binding  force  of  themselves,  yet  they  are  so 
referred  to  by,  and  incorporated  with,  other  statutes  now  in  force,  that 
their  declarations  as  to  God's  laws  must  be  received  as  parts  of  those 
statutes. 

1.  There  is  no  reasonable  ground  for  contending  that  stat.  32  H.  8,  c 
38,  affected  the  general  marriage  law  as  declared  by  stat.  28  H.  8,  c.  7. 
Its  object  was  entirely  different ;  it  was  passed  in  1540,  just  before  the 
King's  marriage  with  Catharine  Howard,  who  was  the  cousin-german  of 
his  former  Queen  Anno  Boleyn,  but  not  related  to  himself:  it  recites 
(sect.  2)  <<  an  unjust  law  of  the  Bishop  of  Rome,"  whereby  persons  have, 
upon  pretence  of  former  contracts,  <<been  divorced  contrary  to  God*s 
♦9171  ^^^'  ^^^  further  also,  by  reason  of  other  ^prohibitions  than 
^  God's  law  admitteth,  for  their  lucre  by  that  Court  invented,  the 
dispensations  whereof  they  always  reserved  to  themselves,  as  in  kindred 
or  affinity  between  cousin-german8,.and  so  to  fourth  and  fourth  degree,' 
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carnal  knowledge  of  any  of  the  same  kin,  or  affinity  before  in  such  out- 
ward degrees,  which  else  were  lawful,  and  be  not  prohibited  by  God's 
law/'  &c. ;  and  then  enacts  that  all  and  every  such  marriages  as  «  shall 
be  contracted  between  lawful  persons  (as  by  this  act  we  declare  all  per- 
sons to  be  lawful,  that  be  not  prohibited  by  God's  law  to  marry),  such 
marriages  being  contract  and  solemnized  in  the  face  of  the  Church,  and 
consummate,"  &c.,  shall  be  « lawful,  good,  just,  and  indissoluble,  not- 
withstanding any  precontract,"  &;c.,  and  <<  notwithstanding  any  dispen- 
sation," &c.,  <«and  that  no  reservation  or  prohibition,  God's  law  except, 
Bball  trouble  or  impeach  any  marriage  without  the  Levitical  degrees." 
The  object  of  the  act,  as  appears  both  by  the  preamble  and  by  the  ex- 
press provisions,  was  merely  to  prevent  divorces  for  precontract,  or  on 
the  ground  of  the  kindred  or  affinity  subsisting  between  cousins-german 
or  more  distant  relations.     This  statute  is  quite  consistent  with  stat.  28 
H.  8,  c.  7 ;  and  the  two  (being  in  pari  materi&)  must  be  construed 
together.     And,  even  if  stat.  32  H.  8,  c.  88,  must  be  looked  at  alone, 
it  plainly  admits,  first,  that  a  marriage  within  the  degree  of  relationship 
of  cousins-german  is  illegal ;  secondly,  that  relations  by  blood  and  by 
affinity  are,  for  this  purpose,  on  the  same  footing.    It  therefore  strengthens 
the  argument  against  the  legality  of  marriage  with  the  sister  of  a  de- 
ceased wife. 

The  act  2  stat.  1  Mary,  c.  1,  did  not  repeal,  the  portions  in  question 
of  stat.  28  H.  8,  c.  7.  This  statute  *of  Mary  was  not  a  general  p^^iQ 
marriage  act ;  it  was  passed  for  the  purpose  of  declaring  one  par-  *- 
ticular  marriage  (that  of  Henry  and  Queen  Katharine)  valid.  It  did  not 
profess  to  set  up  any  class  of  marriages.  Besides,  if  it  implicitly  ex- 
tended to  a  class,  that  class  was  of  marriages  with  two  brothers  in  suc- 
cession ;  which  marriages  stand  on  different  grounds  from  the  marriage 
now  under  discussion.  It  is  to  be  observed,  also,  that  this  statute  pro- 
ceeds partly  on  the  ground  of  the  Queen's  absence  at  the  time  of  sentence 
given  (sect.  4) ;  and  it  is  a  matter  of  history  that  the  sentence  was 
founded  (a)  partly  on  the  consummation  of  the  marriage  with  Prince 
Arthur,  which  was  denied  by  Queen  Mary ;  and  that  is,  probably,  the 
true  foundation  on  which  the  statute  rested :  if  so,  it  is  no  way  incon- 
sistent with  the  prohibitions  contained  in  stat.  28  H.  8,  c.  7,  which  apply 
only  where  there  has  been  consummation  of  a  former  marriage.  Nor 
were  the  prohibited  degrees  altered  by  stat.  1  &  2  Ph.  &  Mary,  c.  8 : 
that  statute  was  not  passed  to  alter  the  general  marriage  laws,  nor  to 
set  up  the  legitimacy  or  title  of  Queen  Mary.  The  latter  purpose  had 
been  fully  effected  by  2  stat.  1  Mary,  c.  1.  To  pass  a  further  statute 
with  that  object  would  have  been  to  weaken  her  title ;  whereas,  a  mar- 
riage having  in  the  mean  time  taken  place  between  the  Queen  and  a 

(a)  The  gentence  do«g  not,  in  terms,  refer  to  the  suppoted  feet:  but  it  ifl  much  insisted  upon 
in  the  depositions.  See  the  proeeedings  at  length  in  the  "  Proceedings  relative  to  the  divorce 
of  Katharine  of  Amgon/'  1  HoweU'e  StaU  Trials,  p.  299,  pp.  336— S,  S58. 
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Boman  Catholic  prince,  a  strong  snpportw  of  die  Church  of  Rome,  it 
was  natural  that  statutes  should  now  be  passed  to  reinstate  the  Pope  in 
his  former  power.  Accordingly,  by  stat.  1  fc  2  Ph.  h  M.  c.  8,  s.  2,  sH 
i^c%\Qry  statutes  against  the  '^'supremacy  and  see  of  Rome  passed  smee 
^  20  H.  8  are  repealed.  Besides  this  sweeping  repeal,  particular 
statutes  and  parts  of  statutes  are  specially  named,  and  among  them,  by 
sect.  17,  <<  all  that  part  of"  stat.  28  H.  8,  c.  7,  « that  concerneth  a  pro- 
hibition to  marry  within  the  degrees  expressed  in  the  said  act,"  is  re- 
pealed. It  is  to  be  observed  that  stat.  28  H.  8,  c.  7,  by  sections  11, 12, 
declares  the  prohibited  degrees,  and  by  sect.  13,  forbids  marriages  within 
the  degrees,  though  proceeding  on  dispensation,  <<  for  no  man,  of  what 
estate,  degree,  or  condition  soever  he  be,  hath  power  to  dispense  with 
God's  laws."  (s.  12.)  There  was  no  dispute  between  the  two  churches  as 
to  the  extent  of  God's  laws  on  this  subject ;  but  there  was  a  struggle  as 
to  the  dispensing  power.(a)  There  is  every  reason,  therefore,  to  con- 
clude that  the  intention  of  stat.  1  &  2  Ph.  &  M.  c.  8,  was  to  leave  the 
general  law  as  to  prohibited  degrees  untouched,  and  merely  to  establish 
an  exception  where  a  marriage  may  have  been  solemnised  under  papal 
dispensation. 

2.  If,  however,  the  portions  of  stat.  28  H.  8,  c.  7,  relating  to  pro- 
hibited degrees,  were  ever  repealed,  they  have  been  revived.  Stat.  32 
H.  8,  c.  38,  which  was  repealed  by  stat.  1  &  2  Ph.  h  Mary,  c.  8,  s.  19, 
was  (with  an  exception  not  now  material)  revived  by  stat.  1  Elis.  c.  1,  s. 
^  11.     Stat.  32  H.  8,  c.  38,  as  has  been  already  '^'shown,  must  be 

-'  read  with  stat.  28  H.  8,  c.  7,  being  founded  upon  it ;  there  is, 
therefore,  ground  to  contend  that  the  revivor  of  stat.  82  H.  8,  c.  88, 
has  drawn  with  it  the  revivor  of  stat.  28  H.  8,  c.  7.  Precisely  the  same 
argument  may  be  used  with  reference  to  stat.  28  H.  8,  c.  16,  which  is 
directly  founded  on  stat.  28  H.  8,  c.  7,  and  which,  after  being  repealed 
by  stat.  1  &  2  Ph.  &  Mary,  c.  8,  s.  16,  is  revived,  and  in  very  strong 
words,  by  stat.  1  Eliz.  c.  1,  s.  10. 

3.  Even  assuming  that,  from  whatever  cause,  stat.  28  H.  8,  c.  7,  can- 
not be  now  considered  in  force  so  as  to  have  a  binding  power  of  itself, 
yet  it  is,  historically,  on  the  statute  book,  and  must  be  looked  at  in  order 
to  explain  statutes  32  H.  8,  c.  38,  and  28  H.  8,  c.  16,  with  which  it  i^ 
in  pari  materia.  It  would  be  an  anomaly  in  language  to  say  that  the 
two  statutes  are  revived,  if  they  are  not  to  exist  in  the  same  sense  in 
which  they  stood  at  the  time  of  their  repeal ;  and  this  would  be  so,  if 
the  former  statute  on  which  they  are  founded,  and  which  gave  them 
their  meaning,  could  not  be  looked  at  to  exphiin  them.    On  this  part  of 

(a)  Eren  at  a  latar  period  the  power  of  diFpenslng  witb  the  Leyitieal  prohibitions  waa  dalined 
for  the  Charoh  of  Rome.  The  3d  canon,  De  Sacramento  Matrimonii,  decreed  in  tiie  34th  scanoii 
of  the  council  of  Trent  (held  in  November,  1583),  ia  as  foUowa ; — "  Si  qnis  dizerit»  eot  tantnm 
eonsangttinitatis,  et  afflnitatif  gradns,  qni  LoTitico  ezprimnntnr,  posse  impedire  matrimonlvia 
eontrahendam,  et  dirimere  eontractnm ;  nee  posse  eoelesiam  in  nonnnllis  illomm  dispensare,  sal 
eonstitaere,  nt  plnres  impediant,  et  dirimant;  anathema  sit" — Concilii  Tridentinl  Canon#i  et 
Drereta,  p.  241.    Antwerp,  1779. 
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fte  case,  Begina  v.  Stook,  8  A«  &  E.  405,  410^  Strickland  v.  Maxwell| 
2  Cro.  A;  M.  639,  S.  G.  4  Tyr.  346,  ftnd  7  Bac.  Abr.  454,  5  (7th  ed.), 
tit  iStoute  (I)  3,  may  be  referred  to. 

The  argument  from  the  Mosaic  law  (assoming  that  it  is  necessary  to 
consider  what  that  law  actnally  declares)  b  in  favour  of  the  defendant. 
Hie  18th  chapter  of  Leviticus  lays  down  two  general  laws :  one,  v.  6, 
against  marriage  between  a  man  and  any  that  is  near  of  kin  tp  him ;  the 
odier,  in  v.  17,  against  marriage  with  his  wife's  near  kinswoman.  This 
particolar  marriage  is  not  included :  but  marriage  with  a  daughter,  which 
&o  one  alleges  to  be  lawful,  is  not  in  specific  '^terms  prohibited,  r^oof 
and  is  proved  to  be  so  only  by  reasoning  and  inference,  which  *- 
9fflj  equally  to  marriage  with  a  wife's  sister.  There  are  strong  reasons 
why  the  general  laws  just  referred  to  should  not  be  considered  as  limited 
to  the  particular  instances  stated  in  18th  Leviticus.  (For  the  reason 
before  given,  p.  207,  a  detail  of  this  part  of  the  argument  is  deemed 
mmece8sary.(a)) 

The  authorities  are,  with  remarkable  uniformity,  in  favour  of  the  de- 
fendant. 

In  Bro.  Abr.  CanditianSy  pi.  194  (12  H.  8,  8),  is  a  '^'case  where  p^ooo 
it  was  recognised,  as  a  part  of  the  ecclesiastical  law,  that  a  mar-  '- 
riage  between  a  woman  and  two  brothers  successively  is  not  permissible, 
though  a  question  arose  as  to  the  effect  of  a  dispensation.  In  both 
Hanae's  Case,  Moore,  907,  S.  G.  Gro.  Eliz.  228,  4  Leon.  16,  and  Par- 
lons's  Case,  Co.  Lit.  235  a,(i)  a  prohibition  was  followed  by  a  consulta- 
tion ;  though  in  the  latter  case  it  is  left  in  some  doubt  on  what  ground 
the  consultation  was  awarded ;  and  in  Rennington's  Case,  Hob.  181, 5th  ed. 
(in  Howard  v.  Bartlett),(c)  where  the  High  Commissioners  had  sentenced 

(a)  Atpland  obMired^on  thii  head,  that  the  20th  chapter  of  Leritioni,  and  22d  of  D^oteronomj, 
forbid  some  of  the  marriages  mentioned  in  the  18th  of  LeTiticiu ;  yet  it  conld  not  be  argued  that 
tbt  inetances  mentioned  in  these  two  ehapten  limit  tiie  general  laws  and  repeal  some  of  the 
•peeiie  prohibitions  in  18  Lerit.  And,  as  to  the  tezt»  18  Lerit  t.  18,  forbidding  to  take  a  wife 
to  her  sister  in  her  lifetime,  that  writers  of  authority  were  dirided  on  the  proper  translation ;  and 
the  law,  if  eorrectiy  giren  in  the  anthorised  Torsion,  was  probably  so  framed  in  opposition  to  some 
heathen  practioc  then  oommonly  prevailing ;  a  reason  freqnentiy  assigned  by  commentators  for 
psrtienlar  precepts  in  the  Mosaic  law.  Referring  to  the  argument  that  a  marriage  with  sisterf 
•oeeessirely  must  be  as  legal  as  marriage  with  brothers  successively,  which  is  said  to  be  com- 
■anded  in  25th  Denteronomy,  t.  5,  et  seq.,  he  answered,  that  this  argument  depended  on  parity 
ef  reasoning,  whieh  was  declared  on  the  other  side  to  be  inadmissible :  but,  supposing  that  objec- 
tion waived,  the  eases  were  not  the  same,  since  marriage  with  the  second  brother  was  permitted 
only  where  the  first  had  died  childless ;  and  the  declared  object  was  to  raise  up  a  name  to  him,  a 
pwpose  whieh  conld  not  exist  with  reference  to  a  deceased  wife.  And  that,  in  reality,  marriage 
vith  broUiers  successively  was  not  oommanded  by  the  Tewish  law,  but  permitted  only,  the  reason 
of  the  permission  being  the  inveteracy  of  a  previonslj  existing  custom.  That  by  the  context  of 
ft  Denteronomy  the  custom  appeared  not  to  have  been  looked  at  with  much  favour  ,*  and  it  had 
heen  ssid  that  such  marriages  have  now  fallen  into  desuetude  among  the  Jews :  see  2  MichaeUa, 
Comm.  L.  Mos.  pp.  21 — 33  (Smith's  Translation) :  and,  if  such  a  marriage  were  to  be  permitted 
tow,  because  permitted  to  the  Jews,  all  the  consequences,  as  to  inheritance  and  other  pointSf 
he  carried  out ;  which  would  be  wholly  inconsistent  with  our  law. 

{h\  S.  C.  Vaughan,  248  (in  Harrison  e.  BnrweU),  322  (in  Hm  v.  Good). 

(«)  Bee  Renningion  v.  Cole,  Noy's  Rep.  29. 
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for  incest  in  marrying  a  wife's  niece,  there  was  no  prohibition.  In  HiH 
V.  Good,  Yaughan,  802,  the  marriage  had  been  with  the  sister  of  the  de- 
ceased wife,  and  was  held  unlawful.  This  is  a  clear  authority  for  the 
defendant.  There  is  an  elaborate  judgment,  which  has  been  often  fol- 
lowed, and  never  hitherto  questioned :  and  it  proceeded  upon  grounds 
in  full  force  at  the  present  day  ;  for  the  marriage  there  was  held  void, 
not  merely  as  against  the  canon  law,  but  as  being  prohibited  by  the  Le- 
vitical  and  statute  laws.  In  Harrison  v,  Burwell,  Yaughan,  206,  where 
a  man  had  married  with  the  widow  of  his  great-uncle,  the  affinity  was 
more  remote  than  that  now  in  question  ;  and  the  general  grounds  of  de- 
cision are  confirmatory  of  those  taken  in  Hill  t;.  Good.  If  certain  ex- 
pressions in  the  judgment  in  Harrison  v.  Burwell,  Yaughan,  240,  241, 
point  the  other  way,  it  must  be  remembered  that  Hill  v.  Good  was  a 
subsequent  case,  and  entitled  to  more  weight  from  the  fact  that  those 
♦99^1  expressions  had  been  uttered.    In  Wortley  *t;.  Watkinson,  2  (T.) 

-^  Jones,  118,  S.  G.  2  Lev.  254,  a  consultation  was  awarded,  the 
marriage  questioned  in  the  Court  below  being  that  of  a  man  and  the 
daughter  of  a  sister  of  his  former  wife.  In  GoIIett's  Case,  2  (T.)  Jones, 
213,  15  Yin.  Abr.  255,  tit.  Marriage  (E)  5,  a  prohibition  was  refused, 
the  marriage  being  with  the  sister  of  the  former  wife.  A  prohibition  was 
subsequently  granted,  because  the  proceedings  in  the  Ecclesiastical  Court 
were  fraudulent  on  the  part  of  the  husband ;  but  that  does  not  weaken 
the  previous  decision.  So  in  Harris  v.  Hicks,  2  Salk.  548,  S.^  C.  Comb. 
200,  where  a  man  had  married  two  sisters  in  succession,  both  dead  at  the 
time  of  the  suit  in  the  Ecclesiastical  Court,  the  Court  was  allowed  to 
proceed  to  punish  the  husband  for  the  incest.  In  Snowling  v.  Nursey, 
2  Lutw.  1075,  a  prohibition  had  been  obtained  on  the  ground  that  the 
marriage  with  the  daughter  of  the  sister  of  the  former  wife  was  without 
the  Levitical  degrees ;  but,  after  two  or  three  several  arguments,  a  con- 
sultation was  granted.  In  Denny  v.  Ashwell,  1  Stra.  53,  and  EUerton 
V.  Ghkstrell,  Comyns's  Rep.  818,  prohibitions  were  refused  in  cases  of 
similar  marriages.  In  Butler  v,  Gastrill,  Gilb.  Eq.  Ca.  156,  S.  C.  Bunb. 
145,  the  female  plaintiff  in  prohibition  was  aunt  (mother's  sister)  to  the 
deceased  wife  of  her  husband,  the  other  plaintiff ;  and  a  consultation  was 
granted.  It  has  been  said  that  decisions  have  proceeded  on  the  canon 
law :  but  from  the  last  cited  case,  as  reported  by  Bunbury  (who  was 
counsel  for  the  defendant),  it  is  evident  that  that  was  not  even  one  of 
the  grounds  of  the  decision  ;  and  the  same  appears  by  inference  as  to 
»99dl  *SnowUng  v.  Nursey,  2  Lutw.  1075 ;  for  Eyrb,  C.  B.,  said,  in 

-*  Butler  V.  Gastrill,  Bunbury,  p.  156,  that  "the  case  of  Snowling w- 
Nursey  was  a  proper  foundation  for  the  Court's  present  determination ;" 
but  (the  reporter  adds)  «  seemed  to  think,  that  the  Parochial  Tables  were 
not  binding  on  the  laity."  It  is  probable,  also,  that  some  of  the  earlier 
oases  were  decided  without  reference  to  the  canon  law.  The  binding  power 
of  the  canons  on  the  laity  had  long  been  denied.     In  the  judgment  in  Mid* 
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dleton  v.  Croft,  Ca.  K.  B.  Temp.  Hardw.  882, 884,  Lord  Hardwickb  cites 
a  ease  of  the  Prior  of  Leeds,  20  H.  6,(a)  to  this  effect ;  and  other  cases 
from  Coke's  Reports ;  and  quotes  an  observation  of  King  (C.  J.  of  C.  P), 
made  in  the  1  Geo.  1,  that  it  was  « the  prevailing  opinion,  thai  the  con- 
Toeation  cannot  make  canons  to  bind  the  laity."  Several  jeau  after 
the  judgment  in  Middleton  v.  Croft,  Lord  Hardwicke,  in  Brownsword 
9.  Edwards,  2  Yes.  sen.  248,  held  it  good  cause  of*  demurrer  to  a  bill 
filed  against  a  woman  for  a  discovery  as  to  an  alleged  marriage  between 
her  and  the  husband  of  her  deceased  sister,  that  she  might  subject  her- 
self to  punishment  in  the  Ecclesiastical  Court. 

The  cases  in  the  Ecclesiastical  Court,  accessible  to  the  profession,  are 
to  the  same  effect ;  Aughtie  v.  Aughtie,  1  Phillim.  201 ;  Faremouth  v. 
Watson,  1  Phillim.  855 ;  Blackmore  v.  Brider,  2  Phill.  859 ;  Chick  v. 
Bamsdale,  1  Curteis,  34,  and  Ray  t;.  Sherwood,  1  Curteis,  173, 193,  and 
Sherwood  v.  Ray,  1  Moore's  P.  C.  C.  853.  The  last-mentioned  case  is 
of  the  greater  weight  from  being  finally  decided  in  a  Court  of  ultimate 
^resort,  and  from  its  being  a  decision  upon  the  recent  statute,  p^ooe 
The  opinions  of  Dr.  Lu%hington  in  the  consistory  Court,  Sir  E.  ^ 
Jmner  in  the  Arches  Court,  and  Parke,  B.,  in  giving  judgment  on 
behalf  of  the  Judicial  Committee  of  the  Privy- Council,  support  the  pre- 
sent argument.  It  is  true  that,  in  the  judgment  of  the  Judicial  Com- 
mittee, as  reported  1  Moore's  P.  C.  C.  396,  reference  is  made  to  the  sta- 
tute 25  H.  8,  c.  22,  as  still  in  force :  but  this  appears  to  be  an  oversight ; 
for  the  arguments  had  brought  to  the  notice  of  the  Court  the  repeal  of 
this  act  by  stat.  28  H.  8,  c.  7,  1  Moore's  P.  C.  390,  1. 

This  large  body  of  authority  is  in  accordance  with  the  canon  law. 
It  was  shown  by  an  elaborate  argument,  in  Regina  v.  St.  Giles  in  the 
Fields,  antd,  p.  178,  200 — 202,  that,  by  the  canon  law,  not  only  of 
England,  but  of  all  Europe,  and  extending  over  several  centuries,  a  mar- 
riage such  as  this  was  forbidden.  It  is  no  impeachment  of  the  earlier 
cases,  to  say  that  they  rest  partly  on  the  canon  law :  canon  law  made 
before  stat.  25  H.  8,  c.  19,  and  not  contrary  to  the  laws  of  the  realm, 
is  valid  by  sect.  7  of  that  statute.  If  the  Court  entertain  any  doubt 
as  to  the  correctness  of  former  decisions,  they  will  yet  be  legitimately 
bound  by  those  decisions,  and  by  the  understanding  known  to  have  pre- 
vailed, both  in  and  out  of  the  profession,  as  to  the  law  on  this  subject. 
Crease  v.  Sawle,  2  Q.  B.  862,  885,  is  a  strong  instance  of  the  weight 
given  to  a  series  of  authorities.  There  even  the  Court  of  Exchequer 
Chamber  felt  itself  bound  by  a  course  of  decisions  of  the  Court  of 
^g's  Bench  on  the  rating  of  mines,  though  the  series  relied  upon  con- 
sisted only  of  four,  the  earliest  Rowls  v.  Ge\iS,  2  Cowp.  451,  in  1776. 

*It  is  not  unimportant  that  the  law  of  Scotland  on  this  subject  p^oo/i 
expressly  prohibits  the  marriage  in  question,  as  forbidden  by  the  ■- 

(a)  Yearb.  Mich.,  SO  H.  t,  foL  12  B,  13  A. 
VOL.  XL— 18  M  2 
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law  of  God :  (a)  and  there  are  ioBtanees  even  of  capital  convictioii  for 
inceBt  committed  with  a  wife's  8ifiter.(6)  In  a  case  turning  merely  on 
municipal  law,  as  of  rights  under  a  bankruptcy  or  insolvency,  there  may 
be  no  inconsistency  in  recognising  different  laws  for  the  different  parti- 
of  the  kingdom :  but  it  would  be  strange  if  two  cases  like  the  present 
should  come  before  the  House  of  Lords,  and  they  should  be  called  npon 
to  pronounce  that  one  law  of  God  prevailed  in  one  part  of  the  kingdom^ 
and  a  second  and  conflicting  law  of  God  in  another. 

Sir  F.  KeUt/j  in  reply.  Before  stat.  32  H.  8,  c.  38,  the  common  law 
courts  had  no  power  to  prohibit  the  Ecclesiastical  Courts  in  cases  of 
marriage.  The  statute  gave  that  power  where  the  marriage  was  <^  without 
the  Levitical  degrees."  Thenceforward  the  real  question  as  to  prohibi- 
tion was,  whether  the  marriage  was  without  the  Levitical  degrees  or  not. 
The  decision  in  Hill  v.  Good,  Yaughan,  802,  proceeds  mainly  upon  the 
assumption  that  a  marriage,  though  not  expressly  prohibited  by  Leviticus, 
c*  18,  may  still  not  be  "  without  the  Levitical  degrees ;"  a  jNropositioii 
already  shown  to  be  unfounded.  It  is  noticed  in  that  case,  and  was 
♦0971  ^^^^^^^  ^  Regina  v.  St.  '^'Giles  in  the  Fields,  ant^,  pp.  186, 
^  193,  that  the  Karaite  Rabbis  construed  the  specific  prohibitions 
in  Leviticus,  c.  18,  as  giving  instances  only :  but  it  is  conceded  that  they 
differed  in  their  construction  of  the  law  from  other  Jewish  theologians ; 
and  they  were  not  its  recognised  interpreters.((?)  As  to  the  argument 
from  the  law  of  Scotland,  the  legislature  of  that  country  has  expressly 
q)eeified  the  marriages  it  meant  to  prohibit :  therefore,  in  the  cases 
which  it  is  supposed  might  come  before  the  House  of  Lords,  no  difficulty 
would  arise  in  applying  the  Scotch  lawr  [Lord  Dskmak,  G.  J.  The 
kind  of  anomaly  suggested  is  constfuitly  occurring.]  To  the  argument 
that  these  marriages  are  essentially  at  variance  with  the  law  of  God,  it 
is  a  strong  answer  that  the  greater  number  of  Christian  countries  hold 
them  lawful.  The  validity  of  Henry  the  Eighth's  marriage  with  his 
brother's  widow  is  sometimes  supposed  to  have  depended  on  the  question 
whether  or  not  the  former  marriage  had  been  consummated ;  but  this  is 
inconsistent  with  the  bull  of  Julius  the  Second  in  1503,  authorizing  the 
marriage  of  Henry  and  Eatharine,(d)  which  recites  the  petition  of  Henry 
and  Katharine  as  alleging  that  the  marriage  of  Katharine  with  Arthur 
was  perhaps  consummated. 

Lord  Denman,  C.  J.  The  only  point  to  be  decided  by  this  Court  is, 
whether  or  not  the  marriage  in  question  be  void  by  the  law  of  England. 

(a)  See  Acts  of  the  Parliamente  of  SooUand,  Jao.  VI.,  ▲.  D.  1587,  e.  28  (toL  iU.  p.  28,  of  tli« 
t^on  by  the  Record  ^ommienonera);  ih.,  ▲.  d.  1890.  The  Confession  of  Faith,  e.  24  (toL  ix.  p. 
128,  K.  4;  Erskine's  Institate,  Book  I.  tit  8,  s.  9,  p.  123  (ed.  1828);  1  Stair's  Institutions,  Book 
L  tit  4,  s.  4,  p.  23  (ed.  1828).    See  the  Trial  of  Nairn  A  OgUvie,  19  How.  St  Tr.  1235. 

(5)  Alison's  Principles,  p.  584,  c.  29,  s.  1.    2  Broun's  Jnstieiarj  Reports,  p.  549,  note. 

(e)  On  the  insuflkiency  of  their  anthorilj  he  cited  The  "  Case  of  Maniages  between  noar 
Kindred,"  Ae.    (London,  1758.)    See  pp.  37,  8. 

{d)  Set  forth  ii  1  How.  St  Tr.  320.  Proceedingi  relatmg  to  the  divoree  of  Katiiaiine  of 
Arrafoa. 
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And  that  depends  entirely  on  the  statute  5  &  6  W.  4,  c.  54.  (His  r^coog 
^l^jOTdship  here  read  the  first  and  second  sections  of  the  act.)  I  ^ 
io  not  advert  to  the  circumstances  under  which  the  act  was  passed, 
though  I  had  more  than  common  opportunities  of  knowing  what  occurred 
on  that  subject,  because  I  then  presided  in  the  House  of  Lords,  the 
Great  Seal  not  being  in  the  hands  of  a  Lord  Ghanc6llor.(a)  I  proceed 
to  look  at  the  statute  itself.  The  second  section  enacts  that  all  mar- 
riages shall  be  absolutely  null  and  void,  which  shall  thereafter  be  cele- 
brated between  persons  <<  within  the  prohibited  degrees  of  consanguinity 
or  affinity."  What  the  prohibited  degrees  are,  depends  entirely  on  the 
statate  32  H.  8,  c.  88.  That  monarch  was  one  who  dealt  very  lightly 
with  his  own  contracts,  and  with  the  principles  of  justice  and  humanity. 
In  the  25th  year  of  his  reign,  he  caused  an  act  of  parliament  (ft)  to  be 
passed,  declaring  his  marriage  with  Katharine  of  Arragon  void  and  their 
separation  effectual:  and  in  that  statute  was  introduced  a  general 
clause  (e)  stating  what  marriages  were  to  be  deemed  prohibited  by  God's 
law,  and  not  allowable  under  dispensation.  In  that  enumeration  is 
included  the  marriage  of  a  man  with  his  wife's  sister.  Then  came 
Btat.  28  H.  8,  c.  7,  declaring  the  King's  marriage  with  Anne  Boleyn, 
as  well  as  that  with  Katharine,  void  and  annulled,  and  the  issue  of 
both  marriages  illegitimate.  In  that  statute  is  again  contained  (s.  11) 
the  same  list  of  prohibited  marriages  (I  do  not  dwell  on  the  distinc- 
tion between  prohibited  marriages  and  prohibited  degrees):  and  there 
that  most  wholesome  prohibition  is  repeated  (ss.  12,  18),  that  such 
Carriages,  forbidden  by  Qod's  law,  shall  not  be  permitted  by  rtooq 
virtue  of  any  human  dispensation.  The  first  of  these  acts  was  ^ 
passed  chiefly  for  the  purpose  of  setting  aside  the  King's  marriage  with 
Katharine ;  the  second  for  the  purpose  of  repealing  the  former  act  and 
limiting  the  royal  succession  to  the  King's  issue  by  Jane  Seymoui^. 
Then  followed  the  act  32  H.  8,  c.  38.  But  stat.  25  H.  8,  c.  22,  was 
repealed  in  the  first  year  of  Queen  Mary.  If  the  intention  of  that  act 
(2  stat.  1  Mary,  c.  1,  s.  8)  had  been  to  deny  the  declaration  of  prohi- 
bited degrees  formerly  made  by  the  legislature,  very  simple  words  would 
have  served  the  purpose.  But  that  was  not  done.  The  marriage  of 
Henry  with  Katharine  was  declared  good,  but  on  other  grounds.  The 
act,  which  showed  the  wisdom  of  the  parliament  of  that  time,  inferred 
the  validity  of  the  marriage  from  the  many  years  during  which  it  had 
subsisted,  its  prosperity,  the  offspring  it  had  produced,  and  the  corrupt 
practices  and  untrue  suggestions  by  which  the  divorce  had  been  brought 
about;  the  object  of  the  statute  bemg  (as  its  title (ei)  implies)  to  affirm 

(a)  The  Qrest  Seal  wu  put  into  oommisBioii,  AprU  23d,  1835,  on  the  resignation  of  Lord  Lynd- 
hurtt    See  3  A.  A  B.  1. 

(h)  25  H.  8,  e.  22.  («)  Seet  3. 

{d)  <  An  act  declaring  the  Queen's  Highness  to  have  heen  horn  in  a  most  Just  and  lawftil  matri- 
■oaj;  and  also  repealmg  aU  aots  of  parliament  and  lentenoe  of  diToroo  had  or  made  to  th« 
•wtrary." 
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the  Queen's  legitima^j  and  right  to  the  Grown,  and  not  to  affect  the 
general  rule  laid  down  in  former  statutes  for  the  marriages  of  all  sub- 
jects of  the  realm,  and  by  which  the  legislature  declared  what  they  took 
to  be  the  Levitical  law,  or  (in  terms  considered  synonymous)  the  law  of 
God.  One,  indeed,  of  the  grounds  on  which  the  act  of  1  Mary  pro* 
ceeded  might  be  that  the  marriage  between  Katharine  and  Prince  Arthur, 
Henry's  brother,  was  falsely  supposed  to  have  been  consummated. 
♦2301  *^^  *^^  ^°^y  appeal  had  been  to  Holy  writ,  the  marriage  of  Henry 
with  his  brother's  widow  would  not  have  been  invalid  on  that 
account:  but  the  question  of  consummation  had  been  made  an  important 
one  in  the  proceedings  for  Katharine's  divorce.  She  herself  appealed 
directly  to  the  King  upon  it,  called  him  to  witness  that  she  had  come  a 
virgin  to  his  embraces,(a)  and  offered  to  pledge  her  oath  to  the  truth  of 
that  protestation.  Queen  Mary,  at  her  accession,  held  the  honour  of 
her  mother  more  important  than  any  other  point :  and  that  appears  to 
have  been  the  motive  for  declaring  the  legitimacy  of  her  own  succession 
in  the  terms  adopted  in  2  stat.  1  Mary,  c.  1 :  a  motive  wholly  irrespect- 
ive of  anything  on  the  subject  of  future  marriages  enacted  in  the  great 
law  already  referred  to,  the  statute  32  H.  8,  c.  38. 

This  statute,  in  its  object  one  of  the  most  beneficial  ever  passed,  being 
intended  to  abolish  the  power  claimed  by  the  Pope  in  this  country  of 
avoiding  marriages  on  pretence  of  former  contract,  and  permitting  diem 
by  dispensatidn,  recited  the  abuses  which  had  prevailed  in  these  respects, 
and  then  laid  down  the  liberal  and  well  considered  rule :  That  "all  and 
every  such  marriages  as  within  this  Church  of  England  shall  be  con- 
tracted between  lawful  persons  (as  by  this  act  we  declare  all  persons  to 
be  lawful,  that  be  not  prohibited  by  God's  law  to  marry),  such  marriages 
being  contract  and  solemnized  in  the  face  of  the  church,  and  consum- 
mate with  bodily  knowledge,  or  fruit  of  children  or  child  being  had 
*2^11  ^^^^^^^  between  the  parties  so  married,  '^'shall  be  by  authority  of 
this  present  parliament  aforesaid  deemed,  judged,  and  taken  to  be 
lawful,  good,  just,  and  indissoluble,  notwithstanding  any  pre-contract  or 
pre-contracts  of  matrimony  not  consummate  with  bodily  knowledge, 
which  either  of  the  parties  so  married  or  both  shall  have  made  with  any 
other  person  or  persons  before  the  time  of  contracting  that  marriage 
which  is  solemnized  and  consummate,  or  whereof  such  fruit  is  ensued,  or 
may  ensue,  as  afore,  and  notwithstanding  any  dispensation,  prescription, 
law,  or  other  thing  granted  or  confirmed  by  act,  or  otherwise ;  and  that 
no  reservation  or  prohibition,  God's  law  except,  shall  trouble  or  impeach 
any  marriage  without  the  Levitical  degrees."  The  evil  to  be  cured  was 
the  power  assumed  by  the  Court  of  Rome  to  inquire  into  the  circum- 
stances under  which  marriages  had  been  contracted,  and  to  confirm  or 
set  them  aside :  it  was  of  no  importance  at  that  time  to  inquire  into  the 

(o)  See  CaTendUh's  Life  of  Wolsey,  ed.  ( Singer's)  1827,  p.  215  asd  214,  note  4.    Compeve 
BoUinshed,  yol  lit  p.  737»  ed.  1808,  witli  the  i  'Atement  in  the  text  of  CaTonditb. 
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itile  which  might  exist  for  determining  what  marriages  were  or  were  not 
prohibited  by  Ood's  law.  That  rule  had  been  laid  down  by  former  sta- 
tutes ;  and  I  think  the  prohibition  declared  by  them  to  be  that  of  God's 
law  is  left  wholly  untouched  by  the  last  statute  of  Henry  the  Eighth. 
I  found  that  opinion,  not  only  on  the  words  of  the  statute,  but  on  its 
declared  object. 

The  question  what  marriages  were  prohibited  by  6od*s  law  remained 
under  that  act  to  be  determined  by  the  opinion  of  the  Judges  ;  though 
the  only  Judges  who  would  be  called  upon  to  decide  it  at  that  time  were 
those  of  the  Ecclesiastical  Courts,  of  whom  the  statute  intimates  so  much 
jealousy.  Yet,  to  procure  certainty  in  the  marriage  contract,  and  to  aToid 
the  inconvenience  of  such  disputes  as  had  been  complained  of,  r^^ooo 
*the  wise  and  public-spirited  men  who  passed  the  act  were  con-  ^ 
tent  to  trust  the  Ecclesiastical  Judges  with  the  future  decision  on  that 
point. 

It  has  been  argued  here  that  the  Judges  of  the  common  law  courts 
who  may  now  be  called  upon  to  decide  these  questions  must  take  their 
mle  from  the  Scriptures.  But  what  Scriptures  ?  If  I  am  called  upon 
to  determine  what  the  law  of  Gh>d  is,  am  I  to  be  bound  by  what  a  par- 
ticular  translation  tells  me  ?  We  have  been  occupied  here  by  a  discus- 
sion of  five  days,  in  which  as  many  different  interpretations  have  been 
put  upon  the  texts  under  dispute.  If  any  end  could  be  put  to  such  con- 
trorersies,  it  would  be  by  calling  upon  the  Spiritual  courts  to  decide 
them,  only  leaving  it  to  a  Common  Law  court  to  interfere,  if  it  became 
necessary,  by  prohibition.  Are  we  to  talk  here  of  the  opinions  of  the 
Scribes  and  Pharisees  ?  to  sit  as  a  Court  of  error  from  the  Karaites  and 
Talmudists  ?  to  inquire  into  the  doctrines  of  the  Council  of  Eliberis  ? 
These  are  curious  points,  and  may  occupy  men  of  leisure  :  but  for  us  to 
decide  upon  them  would  be  doing  the  very  thing  which  the  Legislature 
intended  to  prevent  when  it  took  upon  itself  to  determine  what  were  the 
prohibited  degrees.  That  has  been  laid  down,  rightly  or  not,  by  the 
legislature  of  Henry  the  Eighth's  time ;  and  their  decision  has  not  since 
been  overruled  by  parliament.  To  the  statutes  of  that  time  we  must 
refer,  to  ascertain  what  are  the  prohibited  degrees  spoken  of  in  the  sta- 
tute 5  &  6  W.  4,  c.  54.  Looking  to  the  statutes  alone,  their  language^ 
their  object,  and  the  mode  in  which  they  aim  at  effecting  it,  I  come  to 
the  undoubting  opinion  that  the  law  of  the  prohibited  degrees  is  well 
laid  down  in  the  statutes  of  Henry  the  Eighth,  and  that  the  degrees 
^ere  defined  are  the  degrees  referred  to  in  the  act  5  &  6  W.  4,  ^n,noo 
c.  64.  L  . 

In  the  authorities  there  is  a  full  and  remarkable  concurrence.  I  do 
not  ascribe  more  weight  to  the  canons  of  160S  than  did  Hobart  and 
Lord  Hardwickb  ;  but  the  99th  canon  is  important,  as  showing  the  cur- 
rent of  opinion  and  the  law  deemed  to  prevail  at  that  day ;  and  it  recog- 
nises the  tatle  of  1563  as  containing  the  then  declared  law  of  prohibited 
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BMiniages.  Manue's  Cft6e>  Moore,  907,  S.  C.  Gro.  Elic.  228,  and  Par* 
Bonfi'B  Case,  Co.  Litt.  235  a,  bare  been  cited,  as  showing  tiiat  the  Coiirtv 
would  inquire  what  was  or  what  was  not  against  the  law  of  God :  but  they 
leave  that  point  simply  as  they  found  it.  The  Court,  in  those  cases,  made 
no  inquiry  but  with  reference  to  the  construction  of  stat.  82  H.  8,  c.  88. 
It  is  remarked  that  the  passage  in  Co.  Litt.  containing  Parsons's  Case, 
was  expunged  after  the  first  edition.  That  is  a  circumstance  we  cannot 
now  inquire  into ;  nor  is  it  material.  Lord  Coke,  in  the  most  yaluable 
of  his  works,  has  a  commentary  on  the  statute  32  H.  8,  c.  38,  2  Inst 
688,  in  which  he  sets  down  a  table  of  prohibited  degrees  as  compre* 
hended  in  tiiat  statute,  referring  to  the  earlier  acts,  25  H.  8,  c.  22,  and 
28  H.  8,  c.  7,  and  showing  that  he  thought  men  ought  to  form  their 
opinion  of  what  was  prohibited,  not  upon  their  individual  views  of  the 
Scriptures,  but  upon  the  plain  terms  of  the  statute  law.  I  admit  that, 
although  a  consultation  was  granted  in  Hill  v.  Good,  Yaugh.  302,  a  pro- 
hibition went  in  Harrison  v.  Dr.  Burwell,  Yaugh.  206.  But  every  one 
knows  that  there  is  no  part  of  the  law  subject  to  so  much  doubt,  and  on 
^2^1  ^^^^^  ^^®  '^'views  have  been  so  different  in  different  cases,  as  the 
-^  question  when  a  prohibition  should  be  enforced  and  when  not 
The  mere  granting  or  withholding  it  may  throw  little  light  on  the  aab- 
stantial  matter  discussed.  But  in  Hill  v,  Qooiy  Yaugh.  302,  we  have 
the  opinion  of  Yaughan,  C.  J.,  on  the  principal  point,  at  full  length: 
Uid  his  view  agrees  with  mine,  that  the  marriage  in  question  is  against 
€h}d's  law  as  declared  in  our  statutes.  The  judgment  is  given  at  much 
length,  and  is,  in  many  points,  open  to  observation ;  but  the  material 
result  is  this.  The  ground  of  decision  in  Harrison  v.  Dr.  Burwell,  Yaugh. 
206,  was  that  the  marriage  there  (of  a  man  with  his  great-uncle's  widow) 
was  « without  the  Levitical  degrees."  It  is  admitted  that,  from  the 
time  when  Hill  t;.  GkK>d  was  decided,  all  authority  has  gone  with  the 
doctrine  there  laid  down.  Now  it  is  said  that  we  must  set  aside  the 
doctrine  of  that  case,  because  the  judgment  is  grounded  on  some  bad 
reasons.  I  think  that  does  not  follow.  It  would  indeed  have  been  weU 
if  the  judgment  had  not  gone  through  such  a  variety  of  topics,  entering 
into  the  law  of  the  Hebrews  and  the  opinions  in  Selden's  treatise,  bat 
had  simply  declared  the  law  as  founded  on  the  statute.  I  think,  how* 
ever,  there  are  passages  in  which  the  judgment  is  put  on  that  ground : 
and  the  opinion  delivered  in  it  has,  confessedly,  prevailed  ever  since. 
That  opinion  is  not,  in  my  judgment,  erroneous:  if  it  were,  I  should 
feel  bound  to  say  that  its  foundation  failed.  But  it  stands,  as  I  Uiink, 
upon  the  right  construction  of  an  act  of  parliament. 

This  being  so,  what  did  stat.  5  fc  6  W.  4,  c.  54,  contemplate  ?    Was 

^^q  1  ^^®  legislature  ignorant  of  the  ^construction  which  had  prevailed 

-^  down  to  that  time  ?    The  preamble  speaks  of  the  sentences  which 

^ve  been  given  by  the  Ecclesiastical  Courts  in  cases  of  marriage  within 

the  prohibited  degrees.    Did  not  the  makers  of  the  law  know  what  had. 
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wiA  reference  to  such  sentences,  been  deemed  prohibited  degrees  nnder 
the  statutes  of  Henry  the  Eighth  7  And  did  not  they  recognise  that 
oonstraction  ?  When  the  act  recites  that  «  marriages  between  persona 
within  the  prohibited  degrees  are  Toidable  only  by  sentence  of  the  Eccle- 
liaatical  Court  pronounced  during  the  lifetime  of  both  the  parties 
thereto,"  and  enacts  that  <<all  marriages  which  shall  hereafter  be  cele- 
brated between  persons  within  the  prohibited  degrees  of  consanguinity 
or  affinity  shall  be  absolutely  null  and  void/'  are  there  any  considera- 
tions of  justice  or  expediency  which  can  warrant  us  in  saying  that  the 
legislature  did  not  intend  a  prohibition  grounded  upon  the  statutes  ? 

I  am  aware  that  painful  instances  may  be  stated,  where  ignorant  per- 
sons in  the  inferior  classes  of  society  have  contracted  marriages  of  this 
kind  and  now  find  them  invalid.  Such  cases  it  is  melancholy  to  contem- 
plate. But,  as  to  persons  in  a  higher  rank  of  life,  if  there  are  any,  who 
hare  contracted  these  alliances  since  the  passing  of  the  late  act,  they 
hare  defied  the  law,  and  have  no  right  to  complain. 

Hy  conclusion  is  that  the  judgment  below  was  right ;  and  that  the 
defendant  could  not  be  guilty  of  bigamy,  his  first  marriage  having  been 
Toid.  This  applies  only  to  Chadwick's  Case.  On  that  of  Regina  v. 
St  GKles  in  the  Fields  we  say  nothing  at  present,  because  our  decision 
in  the  Case  of  Chadwick  may  be  appealed  from,  '''and  we  would  r^coof* 
wait  the  result  of  that  proceeding  before  we  pronounce  judgment 
in  a  ease  where  there  can  be  no  appeal. 

CoLERiDGB,  J.  I  am  of  the  same  opinion.  The  defendant's  case 
rests  on  the  construction  of  the  statutes ;  and,  if  that  entitles  him  to 
acquittal,  we  must  do  him  justice,  whatever  may  be  the  consequence  to 
others.  The  whole  question  turns  on  the  meaning  of  the  words  «  pro- 
hibited degrees"  in  the  short  act,  5  &  6  W.  4,  c.  54.  The  guide  to  in- 
terpretation must  be  the  statute  itself;  reference  being  had  to  tho  state 
of  the  law  when  it  passed,  and  the  current  of  judicial  decisions  at  the 
time.  The  statute  refers,  in  its  preamble,  to  the  decisions  of  the  Eccle- 
siastical Courts  as  well  known,  and  assumes  that  the  marriages  of  whidi 
it  is  about  to  speak  are  liable  to  be  set  aside  in  those  Courts.  It  saves 
those  already  celebrated,  which  are  not  yet  brought  in  suit,  that  is,  liti- 
gated in  such  suits  as  are  known  to  have  been  entertained  by  the  Eccle- 
nastical  Courts ;  but  it  leaVes  suits  already  commenced  to  take  their 
course,  thus  continuing  the  power  of  the  Ecclesiastical  Courts  to  decide 
judicially  on  certain  past  marriages  as  they  have  been  in  the  habit  of 
doing.  It  is  idle  to  suppose  that,  in  clauses  framed  as  these  are,  the 
term  «  prohibited  degrees"  has  a  particular  meaning  in  one  place  and  a 
different  meaning  in  another ;  and  in  sect.  2  it  is  enacted  that  future 
nnniages  within  the  «  prohibited  degrees"  of  consanguinity  and  afliniiy 
shall  be  null  and  void. 

Let  us  suppose  that,  if  stat.  82  H.  8,  c.  88,  were  now  under  r^w 
consideration  for  the  first  time,  we  should  have  ^construed  it  '- 
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in  the  manner  contended  for  on  the  part  of  the  crown :  could  we,  even 
then,  all  other  facts  remaining  as  thej  now  are,  have  given  the  same  con- 
struction to  Stat.  5  k  6  W.  4,  c.  54  ?  Must  not  we  have  noticed  the 
decisions  which  have  taken  place  in  the  mean  time  ?  But,  when  we  look 
to  Stat.  32  H.  8,  c.  88,  and  construe  it  on  the  principle  I  have  applied 
to  the  act  of  W.  4,  I  think  we  can  have  no  doubt  that  the  Legislature 
intended  by  the  earlier  statute  that  which  I  have  supposed  them  to  mean 
bj  the  later.  Much  curious  historical  learning  has  been  shown  in  the 
investigation  of  the  older  acts ;  but  I  think  we  need  not  thread  the 
labyrinth  of  statutes  to  discover  which  of  the  enactments  in  question  has 
been  repealed,  or  revived,  and  which  has  not.  We  may  use  the  prior 
acts  simply  as  the  best  interpreters  of  stat.  82  H.  8,  c.  88,  which  is 
clearly  in  force.  This  act  declares  all  persons  <<  lawful"  for  the  purpose 
of  marriage  « that  be  not  prohibited  by  Ood's  law  to  marry."  The  words 
<<  God's  law"  there  may  mean  more  tlian  the  Levitical  law;  they  may 
refer  to  the  state  of  body  or  mind.  Then  it  is  added  <<  that  no  reserva- 
tion or  prohibition,  God's  law  except,  shall  trouble  or  impeach  any  mar- 
riage without  the  Levitical  degrees :"  and  this  act,  like  that  of  W.  4, 
points  to  the  decisions  of  the  Ecclesiastical  Courts,  enacting  that  no  per- 
son shall  be  admitted  in  any  of  the  Spiritual  Courts  to  any  process, 
plea,  &c.,  contrary  to  the  statute.  Now,  when  «  God's  law"  and  <<  the 
Levitical  degrees"  are  mentioned  in  the  same  branch  of  an  enactment, 
they  cannot  mean  merely  the  same  thing :  it  is  assumed  that  God*8  law, 
though  it  includes  the  Levitical  degrees,  may  prohibit  something  beyond 
^noon  them.  If  it  were  necessary,  for  the  '''right  interpretation  of  these 
"^  terms,  used  in  a  statute,  to  examine  into  the  18th  chapter  of 
Leviticus,  we  must  do  so,  however  painful  the  inquiry  might  be  on  sack 
an  occasion :  but  we  could  not  be  assisted  in  it  by  any  criticism  on  the 
now  authorized  version  of  the  Bible ;  for  it  did  not  exist  when  stat.  32 
H.  8,  c.  88,  was  passed :  what  translation  the  Legislature  referred  to 
we  do  not  know ;  probably  not  to  any  English  translation.  We  are  not, 
however,  on  this  occasion,  inquiring  what  God's  law  or  what  the  Leviti- 
cal  law  is.  If  the  parliament  of  that  day  legislated  on  a  misinterpreta- 
tion of  God's  law,  we  are  bound  to  act  upon  the  statute  they  have  passed. 
That  statute  cannot  be  better  interpreted  than  by  reference  to  the  prior 
ones  in  pari  materifi :  and  these,  whatever  may  be  said  of  the  tergiver^i 
sation  of  parliaments  in  Henry's  time,  lay  down  the  rule  with  great  uni- 
formity. Stat.  25  H.  8,  c.  22  (ss.  8,  4),  takes  in  succession  the  degrees 
mentioned  in  Leviticus,  c.  xviii.  to  verse  18  inclusive,  and  declares  mar- 
riages within  those  degrees  to  be  prohibited  by  God's  laws,  though  they 
had  been  allowed  by  dispensation ;  and  sect.  4  forbids  all  persons  to 
marry  within  those  recited  degrees.  Stat.  28  H.  8,  c.  7,  goes  throogh 
the  same  enumeration  (sect.  11 ;  adding,  in  some  instances  of  the  wife's 
kindred,  carnal  knowledge  of  the  wife  as  a  condition  of  the  illegality) ; 
declares  (sect.  12)  that  marriage  within  each  of  these  degrees  is  prohibit^ 
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by  the  lawB  of  God,  and,  hj  sect.  18,  absolutely  prohibits  them.  Stat* 
28  H.  8,  c.  16,  8.  2,  confirms  all  marriages  had  in  the  King's  dominions 
before  November  8d,  26  H.  8,  of  which  there  has  been  no  divorce  by  the 
ecclesiastical  laws,  and  which  are  <<  not  prohibited  by  God's  laws,  limited 
and  declared  in  the  act"  28  H.  8,  *c.  7,  «  or  otherwise  by  Holy  r-^^nQ 
Scripture.'*  When,  therefore,  the  act  82  H.  8,  c.  88,  speaks  of  *- 
«<  God's  law,"  without  further  explanation,  and  introduces  the  term 
«<LeYitical  degrees,"  can  it  be  doubted  that  the  first  expression  means 
tibe  law  of  God  as  declared  by  the  three  former  acts,  and  the  second  the 
very  degrees,  which  are  the  Levitical  degrees,  enumerated  at  length  in 
two  of  those  prior  acts  ? 

This  is  the  course  of  reasoning  which  might  suggest  itself  if  the  statute 
of  32  H.  8  were  under  consideration  for  the  first  time.     But,  from  that 
period  downward,  there  are  few  points  better  established  by  authorities 
than  that  the  marriages  in  question  are  unlawful.     It  appears  that,  in 
the  first  two  reported  cases  after  the  statute,  the  Courts  were  disposed 
to  grant  a  prohibition ;  but  a  consultation  was  finally  awarded :  the  rea- 
sons are  not  distinctly  known,  and  may  have  been  technical.     Some 
observations  have  been  made  upon  Parsons's  Case,  Co.  Litt.  285  a,  men- 
tioned in  Coke's  First  Institute,  and  which  is  said  to  have  been  with- 
drawn from  that  work  in  the  third  and  some  subsequent  editions.     But^ 
in  2  Inst.  p.  683,  Coke  gives  a  formal  exposition  of  stat.  88  H.  8,  c.  88,. 
and,  after  stating  that  by  Leviticus,  c.  xviii.,  «  not  only  degrees  of  kin- 
dred and  consanguinity,  but  degrees  of  affinity  and  alliance  do  let  mat- 
rimony," he  sets  forth  a  table  of  degrees,  including  «  His  wife's  sister," 
and  adds,  in  the  margin,  <<  See  these  degrees  truly  set  down  in  the  stat.. 
of  25  H.  8,  c.  22,  and  28  H.  8,  c.  7."     And  at  the  end  of  the  table,  he- 
says  :  <<  These  be  the  Leritical  degrees,  which  extend  as  well  to  the  woman< 
as  to  the  man.     '^'And  herein  note,  that  albeit  the  marriage  of  r^oAft 
the  nephew  cum  amitft  et  materterfi  is  forbidden  by  the  said  18th  ^ 
chapter  of  Leviticus,  and  by  express  words  the  marriage  of  the  undo 
irith  the  niece  is  not  thereby  prohibited,  yet  is  the  same  prohibited,  quia 
eandem  habent  rationem  propinquitatis  cum  eis  qui  nominatim  prohiben- 
tor,  et  sic  de  similibus."     As  to  the  cases  in  Yaughan,  it  may,  as  my 
XiOrd  has  observed,  be  difficult  to  sustain  some  of  the  arguments  in  Hill 
V.  Good,  Yaugh.  302:  though  I  am  not  sure  that,  on  examination,  these- 
^would  be  found  objectionable,  taking  the  whole  course  of  reasoning  to- 
gether.   But  suffice  it  that,  from  that  time  downward,  all  the  Courts, 
l>oth  the  temporal  and  the  ecclesiastical  (which  by  our  constitution  have 
an  original  jurisdiction  in  such  matters),  have  followed  the  ruling  in  Hill 
cf*  Oood  as  to  the  invalidity  of  these  marriages :  and  it  is  too  much  to* 
Sisk  of  this  Court,  which  is  not  a  final  but  only  an  intermediate  court  of 
error,  to  reverse  so  many  decisions.     I  have  no  doubt  that,  in  Hill  v.. 
Grood,  the  right  interpretation  was  put  upon  stat.  82  H.  8,  c.  38 :  and, 
TOL.  XI.— 19  N 
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if  I  had  only  this  view  of  the  subject  to  decide  by,  I  should  say  that  the 
present  judgment  was  right. 

WiGHTMAN,  J.  The  argument  upon  this  most  important  question  ttss 
properly  commenced  by  Sir  F.  Kettffy  on  the  part  of  the  plaintiff  in 
error,  by  referring  to  the  terms  of  stat.  5  &  6  W.  4,  c.  54,  upon  the 
effect  of  which  this  case  depends,  and  inquiring  what  the  statute  meant 
by  the  words  <<  prohibited  degrees/'  (His  Lordship  then  read  the  enact- 
ing part  of  sect.  1,  and  the  whole  of  sect.  2.) 
*^11      *^^^  statute  does  not  define  the  prohibited  degrees:  and  tlie 

^  question  is,  What  do  those  words  mean  as  used  in  it  ?  And,  also, 
Do  they  mean  degrees  prohibited  in  terms  by  the  Levitical  law,  or  de- 
grees prohibited  by  some  statute,  or  degrees  prohibited  by  some  canon, 
or  all  or  any  of  these,  and  which  ?  On  the  part  of  the  prosecution  it  is 
said  that  the  prohibited  degrees  are  those  which  are  prohibited  by  Bta- 
tote ;  and  that  the  only  statute  unrepealed  which  shows  what  the  pro- 
hibited degrees  are  is  stat.  82  H.  8,  c.  88,  by  which  it  is  enacted  « that 
no  reservation  or  prohibition,  God's  law  except,  shall  trouble  or  impeach 
any  marriage  without  the  Levitical  degrees ;"  and  that  the  marrying  a 
deceased  wife's  sister  is  neither  prohibited  by  the  law  of  God  nor  within 
the  terms  of  the  Levitical  degrees. 

If  this  were  a  mere  abstract  question,  whether  a  deceased  wife's  sister 
was  within  the  degrees  prohibited  by  the  Levitical  law,  or,  by  inference, 
by  Stat.  32  H.  8,  c.  88, 1  might  find  more  di£Sculty  in  coming  to  a  satas- 
factory  conclusion,  especially  after  this  argument,  and  the  critical  exa- 
mination which  the  terms  of  the  Levitical  law  and  of  the  statute  have 
undergone,  than  when  the  question  is  what  are  the  prohibited  degrees 
referred  to  in  stat.  5  &  6  W.  4,  c.  54.  In  considering,  however,  the 
meaning  and  intention  of  the  legislature  in  stat.  5  &  6  W.  4,  c.  54,  it  is 
necessary  to  look  somewhat  closely  to  the  object  as  well  as  the 
language  of  the  legislature.  The  title  is  <<  An  act  to  render  certain 
marriages  valid,  and  to  alter  the  law  with  respect  to  certain  vaiddHe 
marriages."  The  recital  is:  << Whereas  marriages  between  persons 
within  the  prohibited  degrees  are  voidable  only  by  sentence  of  the 
*^9l  Ecclesiastical  Court  ^pronounced  during  the  lifetime  of  both  the 

■^  parties  thereto,  and  it  is  unreasonahle  that  the  state  and  condition 
of  the  children  of  marriages  between  persons  within  the  prohibited  de- 
grees of  affinity  should  remain  unsettled  during  so  long  a  period,  and  it 
is  fitting  that  all  marriages  which  may  hereafter  be  celebrated  between 
persons  within  the  prohibited  degrees  of  consanguinity  or  affinity  should 
be  ipso  facto  void,  and  not  merely  voidable."  The  "  prohibited  degrees" 
are  mentioned,  both  in  the  preamble  and  the  enacting  part  of  the  statute^ 
without  definition,  uid  apparently  as  already  known  and  understood. 
The  preamble  states  that  marriages  between  persons  within  the  prohi- 
bited degrees  were  voidable  onli/  by  sentence  of  the  Ecclesiastical  Gonrt 
The  statute,  then,  would  appear  to  be  intended  to  apply  to  those  mar- 


11  ADOLPHUS  &  ELLIS.  N.  S.  242 

nages  which  were  voidable  only  in  the  Ecclesiastical  Court  by  reason  of 
their  being  within  the  prohibited  degrees,  and  which,  for  the  future, 
instead  of  being  voidable  only  upon  suit  in  those  courts,  were  to  be  abso- 
lutely void.     Upon  reference  to  the  law  as  administered  in  those  courts, 
appearing  by  a  long  series  of  decisions,  too  well  known  to  make  it  at  all 
necessary  specifically  to  refer  to  them  (they  were  cited  in  the  argument, 
and  have  been  referred  to  in  the  judgments  of  my  Lord  Denmak  and 
my  brother  Golekidge),  the  marriage  of  a  man  with  the  sister  of  his 
deceased  -wife  was  voidable,  because  they  were  iriihin  the  prohibited 
degrees.     At  the  time  stat.  5  &  6  W.  4,  o.  54,  was  passed,  marriages 
incestuous  because  within  the  prohibited  degrees  could  only  be  avoided  in 
the  lifetime  of  the  parties  in  the  Ecclesiastical  Courts.     Amongst  those 
which  were  voidable  in  the  Ecclesiastical  Courts,  because  within  the 
^prohibited  degrees,  was  the  marriage  of  a  man  with  his  deceased  rn^nAo 
wife's  sister.     I  do  not  think  it  necessary  to  inquire  "nrhether,  in  ^ 
the  Ecclesiastical  Courts,  such  a  marriage  t^  deemed  prohibited  by  the 
Levitical  law,  the  statute  law  or  the  canon  law,  or  by  all  of  them.    It  is 
clear  from  an  unvarying  current  of  authorities  that  such  a  marriage  was 
voidable  in  the  Ecclesiastical  Courts  as  within  the  prohibited  degrees, 
but  voidable  only  during  the  life  of  the  parties.     If  not  avoided  during 
the  life  of  the  parties,  it  could  not  be  questioned  after.     This  no  doubt 
produced  great  uncertainty :  an  unfriendly  suit  might  annul  a  marriage 
which  the  parties  themselves  would  never  have  questioned,  and  which, 
after  the  death  of  either,  would  have  been  good.     If  the  case  had  arisen 
before  the  passing  of  stat.  5  &  6  W.  4,  c.  54,  and  a  man  had  married 
his  wife's  sister,  and  afterwards  had  married  another  woman  in  the  life- 
time of  the  first  wife's  sister,  the  marriage  not  having  been  avoided  in 
the  Ecclesiastical  Court,  he  would  be  guilty  of  bigamy,  the  marriage 
being  good :  but,  if  the  marriage  with  the  wife's  sister  had  been  annulled 
in  the  Ecclesiastical  Courts  because  inthin  tne  prohibited  degrees,  he 
would  not  be  guilty  of  bigamy.    Now  it  seems  to  me  that  the  object  of 
the  legislature,  by  stat.  5  &  6  .W.  4,  c.  54,  was  at  once  to  make  those 
marriages  void  which  might  be  avoided  in  the  Ecclesiastical  Courts  by  a 
suit,  thereby  avoiding  the  hardship  of  the  validity  of  a  marriage  remain- 
ing unsettled  pending  a  suit,  or  whilst  it  was  uncertain  whether  a  suit 
would  be  instituted  or  not.     It  is  a  statutory  avoidance  at  once  of  that 
which  might  be  avoided  in  the  Ecclesiastical  Courts :  and,  if  the  mar- 
riage of  a  man  with  his  deceased  wife's  sister  would  have  been  avoided 
by  suit  ^n  the  Ecclesiastical  Courts  as  within  the  prohibited  r^QAA 
degrees,  I  think  it  is  void  now  by  the  Act  of  Parliament.  ^ 

Upon  this  ground  I  think  the  acquittal  right,  and  that  the  judgment 
of  Ae  GoTurt  below  should  be  affirmed. 

When  this  case  was  before  me  in  the  Coxurt  below,  I  did  not  mean  by 
the  judgment  I  then  gave  to  pledge  myself  to  any  definite  opinion,  as  I 
knew  that  it  was  intended  that  the  facts  found  by  the  jury  should  be 
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made  the  subject  of  a  special  verdict  with  a  view  to  the  question  being 
considered  by  a  court  of  error.  But,  as  it  was  necessary  that  a  judg- 
ment should  be  given  to  found  ulterior  proceedings,  I  gave  the  judg- 
ment which  at  the  time  I  thought  right,  and  which  after  a  careful 
attention  to  the  argument  on  both  sides,  I  do  not  find  sufficient  reason 
to  alter. 

Erle,  J.  On  ordinary  principles  of  construction,  I  think  that  the 
marriage  in  question  was  within  stat.  5  &  6  W.  4,  c.  54,  s.  2.  The  argu- 
ments have  been  so  fully  gone  into  by  the  rest  of  the  Court  that  I  shall 
add  nothing  further.  Judgment  affirmed. 

No  writ  of  error  having  been  brought  in  Regina  v,  Ohadwick, 
Lord  Denmak,  0.  J.,  in  Easter  vacation  (May  15th),  1848,  delivered 
the  judgment  of  the  Court  in  Begina  v.  St.  Giles  in  the  Fields,  as 
follows. 

We  think  that  tips  case  is  the  same  in  principle  with  Begina  i^.  Chad- 
wick,  and  that  the  particular  facts  make  no  difference.  We  must  there- 
fore be  taken  to  decide  accordingly.  Orders  quashed. 


END  Of  MICHAELMAS  TERM. 
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*MICHAELMAS  VACATION.(a)  [*246 

IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 
SYDSERFF  and  Another  v.  The  QUEEN.    Nov.  26. 

Iiidietmeiit,  eharging  that  defendanti  "nnlawftiUy,  fTBndnlentiy,  aod  deoeitfoUy  did  oonipirey 
eombine,  eonfederato  and  agree  together  to  cheat  and  defraud"  the  proaeontor  ''of  his  goods 
and  chattels  ^  Held  good,  on  writ  of  error. 

Ebror  was  brought  in  the  Exchequer  Chamber  on  a  general  judgment 
gTven  for  the  Grown  by  the  Court  of  Queen's  Bench(i)  on  two  counts  of 
an  indictment. 

The  first  was  a  special  count  for  a  conspiracy  to  obtain  certain  goods 
of  the  prosecutor.  This  count  charged  false  pretences  and  other  overt 
acts  in  pursuance  of  the  conspiracy ;  but,  as  it  was,  upon  the  argument, 
admitted  to  be  good,  further  notice  of  it  is  unnecessary. 

The  second  count  alleged  that  the  plaintiffs  in  error  <<  unlawfully, 
firandulently,  and  deceitfully  did  conspire,  combine,  confederate  and  agree 
together  to  cheat  and  defraud"  the  prosecutor  <<  of  his  goods  and  chat- 
tels.    To  the  great  damage,"  &c. 

There  was  the  common  assignment  of  errors,  and  also  a  special  assign- 
ment of  errors;  but  the  latter  did  not  apply  to  the  second  count. 
Joinder  in  error. 

The    case  was  argued  in  last  Trinity  Vacation,(<?)   *before  t-maq 
Wilde,  C.  J.,  Coltmak,  Maule,  and  Cresswell,  Js.,  and  Parke,  ^ 
Alderson,  Rolfb,  Qkud  Platt,  Bs. 

Piffotty  for  the  plaintiffs  in  error.  The  second  count  is  too  general, 
and  is  uncertain.  It  should  have  alleged  that  the  plaintiffs  conspired  to 
defraud  the  prosecutor  by  false  pretences  or  undue  means;  Rex  v. 
Fowle,  4  C.  &  P.  592 ;  Rex  v.  Richardson,  1  M.  &  Rob.  402 ;  Regina 
V.  Peck,  9  A.  &  E.  686 ;  King  v.  The  Queen,  7  Q.  B.  795.{d)  In  Rex 
V.  Eccles,  1  Leach  C.  C.  274,  4th  ed.  ;  S.  C.  note(d)  to  Rex  v.  Turner,  18 
East,  230,  it  was  alleged  that  the  conspiracy  was  to  be  effected  by  « indi- 
rect means ;"  and  even  in  Rex  v.  Gill,  2  B.  &  Aid.  204,  there  was  an 
allegation  of  "  divers  false  pretences,  and  subtle  means  and  devices." 
Rex  V.  Gill  has,  in  many  cases,  and  recently  in  Regina  v.  Parker,  8  Q. 

(a)  The  Court  of  Qoeen's  Benoh  sat  in  Bane  during  this  raoation  on  Norember  27th,  and 
December  3d,  4th,  and  6th  to  11th  inolasiye. 

(i)  May  6th,  1844.  No  motion  was  made  in  arrest  of  Judgment,  the  defendants  re'ying  upon 
its  reTcnel  by  the  Court  of  Error  on  the  ground  that  the  Judgment  was  general  and  the  seron<i 
count  bad. 

(e)  Jane  14th,  1847. 

W  Berersing  the  judgment  of  Q.  B.  in  Regina  «.  King,  7  Q.  B.  782. 

n2 
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B.  292,  298,  been  referred  to  as  an  instance  of  the  most  genera] 
form  of  indictment  that  has  been  held  admissible ;  and  it  is,  indeed, 
overruled  by  Rex  t;.  Biers,  1  A.  &  E.  327,  in  which  case  also  the  general 
count  alleged  «  false,  artful,  and  subtle  stratagems  and  contrivances'* 
as  the  means  employed. 

MetVy  contrd,.  The  offence  charged  is  the  unlawful  conspiracy. 
The  means  for  accomplishing  the  conspiracy  need  not  be  alleged,  to 
Bex  t;.  Eccles,  it  was  observed  by  Bullkr,  J.,  that  <<  nothing  need  to 
have  been  stated  about  the  means,  for  the  means  are  matter  of  evidence 
to  prove  the  charge,  and  not  the  crime  itself.  The  indictment  therefore 
rather  states  too  much  than  too  little."  In  Bex  v.  Biers,  which  is  said 
*9d'n  *^  *overrule  Bex  v.  Gill,  2  B.  &  Aid.  204,  it  is  clear  that  the 
-^  Court  overlooked  the  general  count  altogether,  and  applied  their 
judgment  to  the  special  counts  only.  Bex  v.  Gill  has  been  distinctly 
recognised  in  very  late  cases ;  Begina  v.  Kenrick,  5  Q.  B.  49 ;  Begina 
V.  Gompertz,  9  Q.  B.  824,  838. 

Pigott  replied.  [Wilde,  C.  J.  This  appears  to  be  a  more  general 
form  than  is  found  in  any  of  the  indictments  relied  upon  for  the  prosecu- 
tion.    We  will  consider  the  case.]  Our.  adv.  vuM. 

Wilde,  C.  J.,  now  delivered  the  judgment  of  the  Court.  The  second 
count  of  the  indictment  in  this  case  was  objected  to  as  being  too  general: 
and  Bex  v.  Biers,  1  A.  &  E.  827,  was  relied  upon  in  support  of  the  ob- 
jection, and  as  overruling  Bex  v.  Gill,  from  which  we  think  the  p*  esent 
case  not  distinguishable.  But,  upon  referring  to  the  judgment  m  Rex 
V.  Biers,  there  appears  strong  reason  to  doubt  whether  it  did  not  go 
wholly  on  the  one  objection  to  the  special  counts.  Neither  Rex  v.  Gill, 
nor  any  other  authority  at  all  bearing  upon  the  point  decided  by  it  was 
referred  to  in  that  judgment ;  and  it  appears  distinctly  from  the  recent 
case  of  Begina  v.  €k)mpertz,  that  Bex  v.  Biers  has  never  been  considered 
by  the  Court  of  Queen's  Bench  as  overruling  Bex  v.  Gill.  We  are  of 
opinion  that  this  count  is  good :  and  judgment  must  be  affirmed. 

Judgment  affirmed.(a) 

■ 

(a)  Reported  by  H«  Df  rison,  Esq. 


*248]  *ROBBINS  v.  FBNNELL,  CHILD,  and  KELLY.    Nov.  27. 

Where  a  country  attorney,  who  is  employed  in  a  eanse,  employs  a  London  agent,  there  is  no^  in 
general,  each  piirity  between  the  client  and  the  London  agent  as  entitles  the  dient  to  reeor«r 
for  money  had  and  received,  against  the  agent,  in  respect  of  proceeds  of  the  eanse  which 
the  agent  has  receiTed  in  the  ordinary  course  of  his  business. 

Bat,  if  it  appear  that  such  proceeds  have  been  receired  by  the  agent  irithont  authority,  either 
from  the  client  or  the  country  attorney,  the  Court  will,  if  the  agent  be  an  attorney  of  the  Covl^ 
compel  him,  upon  application,  to  pay  orer  the  proceeds  to  the  client  Though  the  eountzy 
attorney  be  indebted  to  the  London  agent  in  a  greater  sum  on  other  accoupts. 
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Assumpsit  for  money  lent,  money  had  and  received,  and  on  an  ac- 
count stated.    Plea :  Non  assumpsit.     Issue  thereon. 

On  the  trial,  before  Platt,  B.,  at  the  Wiltshire  Summer  Assizes,  1846, 
it  appeared  that  the  plaintiff  had  recovered  judgment,  in  a  case  of  Rob- 
bins  V.  Heath  and  others,  upon  a  warrant  of  attorney.  This  judgment 
had  been  entered  up  for  the  plaintiff  by  Messrs.  Addis  &  Guy,  London 
attorneys.  On  10th  May,  1846,  Messrs.  Slade  &  Jones,  attorneys  at 
Devises,  wrote  to  the  defendants,  who  were  London  attorneys,  and  agents 
of  Slade  &  Jones,  directing  them  to  issue  a  fi.  fa.  on  the  warrant  of 
attorney,  to  be  endorsed,  for  the  principal  money  secured  and  interest, 
1572. 5«.,  besides,  &c.,  as  usual.  The  letter  added :  «  obtain  warrant  on 
the  fi.  fa.  from  undersheriff  of  Wilts's  agents  in  town,  and  send  same  by 
Unnorrow  night's  post  to  Samuel  Hinder,  the  officer  at  Melksham ;  and 
direct  him  to  come  up  to  us  at  Devizes,  immediately  he  receives  the 
warrant,  for  his  instructions  as  to  levying,"  ke. 

The  defendants  accordingly  issued  the  fi.  fa.,  which  was  endorsed  in 
the  name  of  the  defendants  <<  for"  Slade  k  Jones,  and  sent  it  to  Hinder, 
irith  instructions  to  call  upon  Slade  k  Jones  before  levying.  The  officer 
did  80 ;  and  afterwards  he  made  the  levy  and  sent  the  *money  p^o^n 
to  the  undersheriff.  He  stated,  on  the  trial,  that  he  had  no  spe-  ^ 
(rial  instructions  to  do  so.  The  undersheriff  also,  without  special  instruc- 
tions, but  (according  to  evidence  given  at  the  trial)  in  conformity  with 
the  usual  practice,  forwarded  the  money  to  the  defendants ;  which  was 
done  by  his  informing  them  by  letter  that  Williams,  Deacon  k  Co.,  of 
Birchin  Lane,  were  requested  to  pay  them  1661.  8«.,  the  amount  of  the 
levy ;  and  the  defendants  drew  on  Williams,  Deacon  k  Co.,  and  received 
the  amount  accordingly.  They  afterwards  refused  to  pay  it  to  the  plain- 
tiff, on  the  ground  that  Slade  k  Jones  were  indebted  to  them  in  a  larger 
sum.  No  evidence  of  the  debt  last  mentioned  was  given  at  the  trial : 
but  the  defendants  insisted  that  the  plaintiff  must  be  nonsuited  for  want 
of  privity  between  him  and  them.  The  learned  Judge  reserved  leave  to 
move  for  a  nonsuit :  and  a  verdict  was  taken  for  the  plaintiff  for  1652. 

In  Michaelmas  term  1846,  Orotcder  obtained  a  rule  nisi  for  a  nonsuiti 
or  a  new  trial. 

Montcigue  Smith  and  TapreU  now  showed  cause.(a)  The  rule  is  to 
be  supported  on  the  ground  that  the  privity  is,  not  between  the  London 
agent  and  the  client,  but  between  the  London  agent  and  the  country 
attorney.  But  in  Moody  v.  Spencer,  2  D.  &  R.  6,  it  was  decided  that 
the  London  agent  has  not,  as  against  the  client  of  the  country  attorney, 
a  general  lien  upon  the  proceeds  of  a  suit  for  a  debt  due  to  such  agent 
firom  the  country  attorney.  Cobb  v.  Bocke,  6  Q.  B.  980,  will  be  cited 
on  the  other  side.  There  a  client  had  paid  money  to  his  attorney  in 
*the  country  for  the  purpose  of  compounding  an  action ;  the  coun-  |-^q/:a 
try  attorney  had  transmitted  it  for  that  purpose  to  his  London  ^ 

(a)  Before  Lord  DamcAir,  0.  J,,  CovstaDQW  and  Wigkticak,  Js. 
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agent ;  and  the  agent  had  promised  the  attorney  that  he  would  apply  it 
to  the  purpose :  but  it  was  held  that  the  client  could  not  recover  it  from 
the  London  agent.  The  Court  distinguished  that  case  from  Moody  v, 
Spencer,  2  D.  &  B.  6  (which  they  did  not  overrule),  on  the  ground  ihat 
in  Moody  v.  Spencer,  the  money  had  been  received  from  the  opposite 
party  in  the  action,  which  was  not  the  case  in  Cobb  v.  Becke,  6  Q.  fi. 
980.  In  the  latter  case  the  money,  having  been  paid  to  the  country 
attorney,  could  not  be  specifically  followed  into  the  hands  of  the  agent. 
The  present  case,  as  to  that  circumstance,  agrees  with  Moody  v.  Spencer, 
and  differs  from  Cobb  v.  Becke.  Stephens  v.  Badcock,  3  B.  &  Ad.  354, 
which  may  also  be  cited,  is  inapplicable :  that  was  merely  the  case  of  a 
clerk  who  received  for  his  master,  and  was  therefore  held  not  to  be  liable 
to  an  action  at  the  suit  of  his  master's  employer,  on  whose  behalf  the 
money  had  been  paid.  In  White  v.  Royal  Exchange  Assurance,  1  Bing. 
20,  it  was  held  that  the  agent,  as  against  the  plaintiff  in  a  cause,  could 
at  any  rate  not  retain,  out  of  the  proceeds  of  the  suit,  more  than  his 
own  costs  in  the  particular  cause,  though  the  attorney  was  indebted 
to  the  agent  in  a  larger  sum :  and  there  Richardson,  J.,  pointed  out 
that,  if  the  plaintiff  had  applied  to  the  agent  for  the  papers,  the  latter 
could  not  have  retained  them  after  receiving  the  amount  of  his  agency 
thereon.  Putting  the  present  case  most  unfavourably  for  the  plain- 
tiff, and  assuming  the  defendants  to  have  received  the  money  without 
jj^^^  *authority  altogether,  still  the  plaintiff  may  waiv'i  the  tort  and 
-*  treat  the  money  as  had  and  received  for  his  use,  as  in  Down  v. 
Hailing,  4  B.  &  C.  330,  and  Calland  v.  Loyd,  6  M.  &  W.  26.  The 
action  lies,  where  the  specific  sum  can  be  traced,  against  the  party  who 
holds  the  plaintiff's  money  without  right ;  Buchanan  v.  Findlay,  9  B.  & 
C.  738,  747,  Clark  v.  Gilbert,  2  New.  Ca.  843,  357,  358,  Littlewood  v. 
Williams,  6  Taun.  277.  [Wightman,  J.  Do  you  say  that  all  money 
is  ear-marked  which  can  be  traced  to  a  particular  account  ?]  If  a  particu- 
lar sum  be  paid  and  received  on  a  particular  account,  it  may  be  followed. 
The  money  here  ought  perhaps,  in  strictness,  not  to  have  been  received 
by  the  defendants  at  all :  but  it  clearly  was  received  as  the  money  of  the 
plaintiff;  The  sheriff,  after  the  levy,  might  have  been  sued  for  money 
had  and  received.  The  defendants  set  the  process  in  motion ;  and  the 
money  obtained  was,  according  to  the  ordinary  practice,  remitted  to 
tnem.  The  sheriff  did  not  pay  the  money  to  them  as  agents  to  Slade  & 
Jones.  It  cannot  be  said  that  there  is  no  privity  between  the  London 
agent  and  the  party  to  the  action.  The  party  is  bound  by  the  acts  of  his 
attorney's  town  agent ;  Oriffiths  t;.  Williams,  1  T.  R.  710 :  it  is  true  that, 
if  one  attorney  employ  another,  it  may  be  shown  that  the  credit  wafl 
given  to  the  former,  and  not  to  his  client ;  Scrace  r.  Whittington,  2  B. 
&  C.  11 :  but  here  there  was  no  such  proof.  [Wightman,  J.  In  Wil- 
liams V.  Everett,  14  Eabt,  582,  a  party  transmitted  bills  to  the  defend- 
ants, with  order  to  pay  a  part  of  the  proceeds  to  the  plaintiff,  who  was 
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that  party's  creditor ;  the  defendants  got  the  bills  cashed,  but  refused  to 
act  on  the  order  to  pay  the  plaintiff:  and  it  was  held  that  the  plaintiff 
♦could  not  recover  for  money  had  and  received,  for  want  of  pri-  r^oco 
Tity.]    There  are  many  cases  in  which  a  party,  receiving  money  ^ 
idiich  he  admits  to  be  paid  on  account  of  another,  has  been  therefore  held 
liable  to  that  other  for  money  had  and  received ;  Lilly  v.  Hays,  5  A.  & 
E.  548,  is  one.     [Wightman,  J.     Suppose  the  defendants  here  had  been 
insolvent:  could  not  the  plaintiff  have  sued  Slade  &  Jones  ?]    Last  term, 
the  Court  of  Exchequer,  in  a  case  of  Hanley  v.  Cassem,  post,  p.  255, 
compelled  a  London  agent  to  pay  over  to  the  plaintiff  in  the  suit  money 
received  by  the  agent  as  agent  to  the  country  attorney,  though  there  had 
been  a  settlement  of  account,  including  this  money,  between  the  country 
attorney  and  the  agent ;  Alderson,  B.,  saying  that  the  agent  must  be 
treated  as  agent  for  the  party  to  the  action.    In  cases  where,  in  default  of 
notice,  the  agent  would  be  held  to  act  for  the  party  immediately  employing 
him,  circumstances  which  indicate  that  such  party  held  himself  out  as  an 
agent  to  prevent  the  party  employed  from  enforcing,  as  against  the  ultimate 
principal,  a  lien  which  would  otherwise  be  good  between  himself  and  his  im. 
mediate  employer ;  Maanss  v,  Henderson,  1  East,  335.    It  is  no  answer  that 
the  defendants  could  not  have  sued  the  plaintiff  for  their  work  and  laboitr. 
If  a  sub-agent,  employed  without  the  knowledge  or  consent  of  the  principal, 
obtain  money  belonging  to  the  principal,  he  cannot,  as  against  the  prin- 
cipal, retain  it :  yet  he  cannot  sue  the  principal  for  commission  or  'dis- 
bnrsement ;  Story's  Commentaries  on  the  Law  of  Agency,  s.  287  (p, 
486,  3d  ed.  Boston,  1846).    But,  further,  as  is  there  shown,  the  usage 
of  trade  may  create  a  direct  privity :  and  here  the  employment  of  a 
*London  agent  by  a  country  attorney  is  a  practice  so  well  recog-  r^oco 
nised  that  the  defendants  might  have  a  claim  against  the  plaintiff  ^ 
for  the  particular  employment,  and  be  liable  to  him  in  respect  of  such 
privity.     If  the  receipt  of  the  money  be  authorized,  there  is  a  privity 
between  the  plaintiff  and  defendants :  if  it  be  tortious,  the  plaint^,  sim- 
ply as  owner  of  the  money,  may  waive  the  tort,  and  recover  in  this  action. 
It  is  true  that,  in  Yates  v.  Freckelton,  2  Doug.  623,  it  was  held  that, 
though  payment  to  the  attorney  of  a  party  be  payment  to  the*  party, 
payment  to  a  person  employed  by  the  attorney  is  not.     [Wightman,  J. 
That  was  not  an  action  for  money  had  and  received.]     And  the  decision 
does  not  show  that  the  principal  there  might  not  have  adopted  the 
receipt :  Buller  v.  Harrison,  2  Cowp.  565,  and  (Joode  v.  Jones,  1  Peake's 
N.  P.  G.  177,  are  examples  of  such  an  adoption ;  the  latter  is  the  case  of 
a  sub-agent:  Vernon  t;.  Hanson,  2  T.  R.  287,  is  an  instance  of  a  party 
precluding  himself,  by  his  own  conduct,  from  such  an  adoption.  [Wight- 
man,  J.    It  is  difficult  to  reconcile  Goode  v,  Jones  with  Cobb  v.  Becke, 
6  Q.  B.  930.     Coleridge,  J.    Is  it  lawful  for  the  town  agent  to  pay 
the  money  to  the  country  attorney  ?]    Not  if  the  authority  to  do  so  be 
VOL.  XI. — 20 
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countermanded  by  the  principal :  otherwise^  there  is  an  implied  authority 
to  follow  the  usual  practice  of  the  profession. 

Crowder  (with  whom  was  But()y  contrd..  There  is  no  privity  between 
the  plaintiff  and  defendants.  Bamford  t;.  Shuttleworth,  11  A.  k  E.  926, 
^S'vil  ^^^  Stephens  v,  Badcock,  8  B.  &  Ad.  354,  '^'show  it  to  be  at  least 
a  general  rule  that  money  had  and  received  cannot  be  maintained 
by  a  principal  against  a  party  employed  by  his  agent.  The  only  ques- 
tion here  is,  therefore,  whether  the  present  case  forms  an  exception  to 
the  rule :  and  the  only  ground  for  so  contending  is  the  decision  in  Moody 
v.  Spencer,  2  D.  &  R.  6.  That  case  is  reported  only  in  Bowling  k  Ry- 
land ;  and  it  is  doubtful  whether  it  be  law.  In  Cobb  v.  Becke,  6'  Q.  B. 
930,  indeed,  the  Court  were  unwilling  to  overrule  it  expressly,  but  they 
took  a  distinction  which  is  applicable  here.  The  suit  here  was  not  con- 
ducted by  the  defendant;  after  judgment  had  been  entered  up,  they 
were  first  applied  to  by  Slade  k  Jones  for  the  mere  purpose  of  putting 
the  under-sheriff  in  motion  by  means  of  a  fi.  fa.  A  payment  to  Slade 
&  Jones  would  have  been  rightful.  In  Hanley  v,  Cassam,  post,  p.  255, 
the  question  arose,  under  special  circumstances,  upon  a  summary  appli- 
cation against  an  attorney.  But  here  the  question  relates  to  an  action 
for  money  had  and  received.  [Lord  Dekman,  C.  J.  We  will  not  call 
upon  you  to  argue  further  at  present.  We  will  inquire  of  the  Barons 
of  the  Exchequer  respecting  Hanley  v.  Cassam.]  Our.  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  vacation  (11th  December),  delivered  the 
judgment  of  the  Court. 

This  case  appeared  to  us,  after  it  had  been  fully  argued,  to  be  almost 
identical  with  Cobb  v.  Becke,  which  we  distinguished,  in  delivering  our 
opinion,  from  Moody  v.  Spencer.  The  distinction  is  not,  perhaps,  a  very 
«9^^i  satisfactory  one;  but,  if  these  two  cases  are  at  ^variance,  we 
-■  give  the  preference  to  that  which  is  not  only  much  later  in  pokt 
of  time,  but  which  underwent  much  greater  consideration. 

We  delayed  our  decision  because  the  Court  of  Exchequer  was  said  to 
have  recently  taken  a  different  view  of  the  general  doctrine,  which  is 
undoubtedly  of  very  great  importance.  And  we  have  made  inquiry  on 
the  subject,  and  are  indebted  for  a  report  of  the  proceeding  in  Hanley 
V,  Cassam  (a)  to  the  last  number  of  The  Law  Times,(&)  which  we  hare 
reason  to  think  correct.  This  is  the  marginal  note.  «<  Where  a  London 
agent  has  been  instructed  by  the  attorney  in  the  country  to  commence 
an  action,  and  he  receives  the  money  from  the  defendant  in  the  suit,  but 
instead  of  paying  it  over  in  cash  to  the  country  attorney,  puts  it  to  his 
account,  which  is  afterwards  settled,  the  Court  will,  nevertheless,  compel 
the  London  agent  to  pay  the  money  again  to  the  principal  (the  plaintiff 
in  the  action),  as  the  payment  to  llie  London  attorney  is  a  payment  to 
him  in  the  character  of  an  attorney  and  as  the  agent  of  the  plaintiff." 

(a)  Decided  in  the  Court  of  Ezobequer,  Norember  25th,  1847. 

(6)  The  Law  Times  for  December  4th,  1847,  toI.  z.  No.  244,  p.  189. 
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We  can  easily  conceive  the  town  agent  making  himaelf  liable  to  the 
client  for  particular  sums,  and  that  the  Court  may  be  desirous  of  infer- 
ring such  liability  from  circumstances,  for  the  purpose  of  ezercising  its 
sonunary  jurisdiction  over  its  officers  to  enforce  justice  according  to  the 
equity  of  each  individual  case.     But,  when  the  client,  as  in  this  case, 
appears  as  plaintiff  in  an  action  for  money  had  and  received,  and  the 
defendant  pleads  Non  assumpsit,  there  can  be  no  recovery  unless  the  law 
viU  imply  a  contract  to  pay  on  request  from  '''the  relation  which  r^eo^A 
the  several  parties  bear  towards  each  other.     The  client  employs  ^ 
the  attorney,  is  answerable  to  him  for  costs,  and,  in  case  of  negligence  or 
misconduct,  must  come  upon  him  for  redress.     He  is  entitled  to  credit 
for  all  sums  the  attorney  may  happen  to  owe  him ;  and,  though  he  pro- 
bably knows  that  the  business  must  be  carried  on  by  a  town  agent,  his 
payment  for  it  to  such  agent  is  no  discbarge  to  him  against  the  attorney ; 
Tates  V,  Freckleton,  2  Doug.  628.     In  like  manner  the  attorney  employs, 
and  is  liable  to,  the  town  agent,  who  knows  nothing  of  the  client  but  his 
name,  and  is  not  even  to  that  extent  known  by  him.     The  town  agent 
could  not  maintain  an  action  for  work  and  labour  against  the  plaintiff, 
bj  whom  he  was  not  employed ;  and  the  rights  and  liabilities  of  the 
parties  in  such  a  case  would  be  reciprocal. 

Some  expressions  fell  from  Lord  HABi)WJCEE,(a)  which  describe  the 
mutual  relation  of  the  three  characters  very  dearly.  The  six  clerk  in 
Chancery  refused  to  file  a  certificate  till  his  fees  were  paid ;  but  his  lord- 
ship mentioned  an  order  which  establishes  ^^  that  the  six  clerk  cannot 
come  on  the  client  or  solicitor,  but  must  on  the  sixty  clerk,  for  his  fees." 
"With  him"  (the  sixty  clerk)  "is  the  client  or  solicitor  to  have  privity 
or  connexion :  so  that  payment  to  him  is  conclusive  to  the  six  clerk ;  and 
he  is  not  obliged  to  pay  twice,  having  paid  the  proper  hand.  The  prac- 
tice since  has  been,  that  the  sixty  clerk  has  taken  on  him  to  pay  the  six 
clerk ;  between  whom  and  the  client  all  intercourse  is  cut  off." 

This  being  the  state  of  things,  as  one  of  two  innocent  '^'parties  rMffr 
must  suffer  by  the  misconduct  of  a  third,  and  we  are  driven  to 
inquire  where  the  legal  liability  resides,  we  cannot  help  saying,  in  con- 
formity to  former  cases,  and  to  the  principle  of  Williams  v,  Everett,  14 
East,  582,  so  often  lately  recognised,  that  it  results  from  the  privity 
existing  between  the  two  parties.  It  is  remarkable  that  the  decision 
from  which  we  find  ourselves  compelled  to  dissent  appears  to  have  beea 
made  without  reference  to  the  late  case  of  Cobb  t;.  Becke,  6  Q.  B.  930, 
or  any  other  authority.  Rule  absolute.(5) 


(a)  Ttylor  9.  Lewis,  2  Yei.  MB.  111.  The  lAngnafe  »ppe«n  to  be  thftt  of  oounsel.  See  8.  CLy 
Z  Atk.  727. 

(6)  R0BBIN9  9,  HDATH  and  Others.    Jon.  81,  1848. 

UosTAOini  Suns,  m  HUnry  term,  1848,  obtained  a  rule  ealling  vpom  Messrs.  Fennell,  Child  A 
EeUj,  attorneys  of  this  Courts  to  show  oanse  why  they  shooM  not  pay  oTer  to  the  plaintiir  the 
•Dm  of  16^  3«.,  alter  dtedoetiiig  the  amount  of  their  costs  in  this  action;  and  also  pay  the  eoeti 
«f  Uus  appUeatioii. 
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The  affidsTits,  on  which  the  role  was  obtained,  stated  the  laets  as  mentioned  in  the  report  of 
Robbins  v.  Fennell  (suprik),  with  the  following  additions.  On  16th  May,  1846,  Blade  A  Jones 
applied  by  letter  to  the  under-sheriif  for  the  money ;  and  he,  by  letter  of  18th  May,  answered 
that  the  amount  "was  forwarded  to  Messrs.  Fennell  k  Co.,  yonr  agents."  A  letter,  dated  Msj 
18th,  of  which  the  following  is  an  extract,  was  written  by  Fennell  A  Co.  to  Slade  A  Jones. 

"Robbins  v.  Heath  and  Others. 

"Dear  Sirs, 

"We  had  remitted  to  ns,  through  Williams  A  Co.,  the  sam  of  166i.  3«.  Let  ns  know  what  ▼« 
are  to  do  with  the  money  remitted  to  as  by  the  under-sheriff." 

On  the  26th  of  May,  the  plaintiff,  having  applied  for  payment  to  Slade  A  Jones  without  STsi], 
sent  to  London  Mr.  Norris,  an  attorney  of  Deyiseii,  who  had  intenriews  both  with  Fennell,  Child 
A  Kelly,  and  with  Slade.  Slade,  as  attorney  for  the  plaintiff,  demanded  the  money  of  Fennell, 
Child  ft  Kelly,  refused  to  allow  its  appropriation  to  his  own  agency  account,  and  denied  that  the 
under-sheriff  had  any  authority  to  transmit  it  to  them.  Finally,  they  refused  to  pay  the  money 
to  Norris,  upon  his  express  demand.  Slade  had  subsequently  left  Derises;  after  which  he  hsd 
beoome  insolrent^  and  was  not  now  to  be  found. 

*In  answer,  it  was  deposed  that  Slade  A  Jones  were  indebtod  to  Fennell,  Child  k 
^2581    Kelly  in  an  amount  far  exceeding  166^.  8«.,  and  had  been  applied  to  by  letter  for  a  remit- 
tance on  account  of  the  balance ;  which,  however,  they  had  not  made.    That  FenneHr 
Child  and  Kelly  afterward  (May  23d)  wrote  the  following  letter  to  Slade  ft  Jones. 

"Dear  Sirs, 

"  We  are  really  surprised  at  your  asking  us  to  remit  the  amount  received  in  this  mattAr.  We 
have  applied  it  in  part  liquidation  of  the  large  balance  due  from  you,  and  therefore  cannot  think 
of  remitting  any  portion  of  it" 

The  plaintiff  was  an  entire  stranger  to  Fennell,  Child  ft  Kelly. 

Orowder  and  Butt  now  showed  cause.  This  is  an  attempt  to  obtain  a  reversal  of  ihe  decision 
in  Bobbins  o.  Fennell  (supri).  The  Court  there,  after  ftilly  hearing  counsel  for  the  plaintijf^ 
decided  against  him  on  the  ground  that  there  was  no  privity  between  him  and  Fennell,  Child  ft 
Kelly.  In  Ex  parte  Jones,  2  DowL  P.  C.  161,  Tauhton,  J.,  refused  to  comply  with  a  snmmaiy 
application  by  a  client  against  his  attorney's  London  agent,  and  said :  "  Granting  that  the  agent 
is  ever  so  wrong,  there  is  no  privity  between  him  and  the  client"  Pattesov,  J.,  acted  on  the 
same  ground  in  Gray  o.  Kirby,  2  Dowl.  P.  C.  601,  where  the  London  agent  was  charged  vith 
having  received  money  improperly.  Cobb  v,  Becke,  6  Q.  B.  930,  was  adhered  to  by  thi"  Court 
in  Bobbins  v.  Fennell  (supr^). 

Montague  Smith  and  TaprtU,  oontriL  The  Courts  in  that  decision,  expressly  distinguished  the 
ease  of  an  action  from  that  of  a  summary  application  against  an  attorney  as  an  officer  of  the 
Court  [Lord  DsinfAir,  C.  J.  We  did  not  mean  to  make  any  disUnction  in  favour  of  a  snmmsry 
application,  except  in  the  case  of  fhtud.]  The  facts  here  show  that  which  is  tantamount  to  fraud. 
The  money  was  paid  to  the  agents  by  mistake :  they  did  not  at  first  claim  to  hold  it  for  Slade  ft 
Jones :  but  afterwards  they  attempted  to  i^ply  it  to  a  debt  owing  to  themselves  from  Slade  ft 
Jones.  In  such  cases  the  Court  exerdses  a  summary  Jurisdiction  over  its  attorneys ;  In  the 
Matter  of  Oliver,  2  A.  ft  E.  620.  The  Court  will  interfere  when  stewards  of  a  manor  have 
received  documents  relating  to  the  manor  from  former  lords.  So,  where  an  articled  clerk  if 
equitably  entitled  to  a  return  of  part  of  the  premium.  Though  no  action  would  lie,  it  is  enoagh 
for  the  present  purpose  that  the  agento  have  obtained  the  money  in  their  character  of  attoxnejs; 
but  for  that  character,  it  would  not  have  been  transmitted  to  them.  As  mere  agents  tiiey  had  no 
right  to  receive  the  money  owing  to  the  plaintiff;  payment  of  money  so  received  is  not  payment 
to  the  plaintiff;  Yates  v.  Freckleton,  2  Doug.  623.  Gray  «.  Kirby,  2  DowL  P.  C.  601,  shows  thst 
the  *oountry  solicitor  is  liable  to  the  client  for  money  improperly  received  by  hii 
^^259]  agent ;  but  not  that  the  agent  can  retain  such  money.  In  Ex  parte  Jones,  2  DowL  P.  & 
161,  the  application  was  made  on  the  ground  of  negligence  in  the  London  agent:  tiiers 
oould  be  no  pretence  for  such  an^  application  by  the  client  who  had  not  employed  him. 

Lord  DiNiiAir,  C.  J.  I  think  this  is  one  of  the  oases  contemplated  in  our  former  judgment 
The  money  did  not  come  to  the  hands  of  Messrs.  Fennell,  Child  ft  Kelly  in  their  character  of 
London  agents  to  Slade  ft  Jones :  it  was  sent  to  them  by  the  undersheriff,  out  of  the  regular 
course  of  business.  They  do  not  tell  us  what  answer  they  received  to  their  inquiry  from  Slade  k 
Jones,  what  they  were  to  do  wi/h  the  money  received :  but,  in  their  reply  to  that  answer,  thej 
say  only  that  they  are  surprised  that  Slade  ft  Jones  require  the  money  to  be  transmitted  to  them. 
The  money,  therefore,  must  V  considered  to  be  accidentally  received ;  and  Fennell,  Child  ft 
Kelly  had  no  right  to  apply  it  in  satisfaction  of  the  balance  between  themselves  and  Slade  ft 
Jones.    My  only  doubt  has  been,  whether,  as  a  trial  has  already  taken  place  in  which  the  matter 
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to  been  diwnssed^  ▼•  ongbt  not,  instead  of  interfering  sammarily,  to  allow  the  question  to  come 
a  by  means  tf  a  usw  action.  I  think,  howoTer,  that  we  must  say  a  case  is  here  made  9nt  in 
which  an  attorney  cf  this  Court  has  deprired  a  plaintiff  of  his  money  by  improperly  applying  it* 

PiTTBSOH,  J.  If  this  were  simply  the  case  of  money  receiTcd  by  a  London  agent  in  the  ordi- 
suy  course  of  business,  and  not  under  any  special  oircnmstances  ereaUng  a  liability,  I  should 
think  there  was  no  distinction  between  an  action  for  money  had  and  receired  and  a  summary 
application.  But  here  tiie  money  oomes  to  the  agent's  hands  only  because  the  undersheriff  dof  a 
Bot  like  to  keep  it,  and  therefore  sends  it  up  to  the  person  who  issued  the  writ  It  is  rery  re- 
markable that  the  agents  do  not  state  to  us  the  answer  they  got  to  their  inquiry,  what  they  wer« 
to  do  with  the  money.  All  we  find  is,  that  they  say  they  were  surprised  at  being  asked  by  Blade 
k  Jones  to  refund  it  It  is  dear,  therefore,  that  Blade  and  Jones  did  not  assent  to  the  money 
being  placed  to  the  account  between  themaelres  and  Fennell,  Child  A  Kelly.  The  facta  before 
u  diitingnish  this  from  the  former  case,  in  which  the  nonsuit  waa  right 

Cousnwi  and  Wiohtkah,  Js.,  oonouired. 

Lord  DaiMAjr,  C.  J.,  added :  I  do  not  say  that  an  action  for  money  had  and  receiTed  might 
Bot,  upon  the  facts  now  disclosed,  be  maintained,  although  there  be  no  privity,  on  the  ground  that 
Fennel],  Child  A  Kelly  had  improperly  reoelTod  the  money  of  the  plainUfL        Rule  absolute. 
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Haadamus,  to  the  msyor  of  D.,  recited  thnt  D.  waa  a  borough  mentioned  in  ached.  (A)  of  stat  5 
A  $  W.  4»  0.  76 ;  that,  on  6th  September,  1844,  the  "oyeneers  of  the  poor  of  the  parish"  of  C, 
part  of  which  waa  within  the  borough,  made,  signed,  and  delirered  to  the  town  clerk,  a  list  of 
penons  entitied  to  be  enrolled  in  the  burgess  roll  in  respect  of  property  within  that  part  of  C. ; 
that  Ifc,  on  the  last  Amj  of  August^  1844,  occupied  a  houae  within  the  borough,  and  within  that 
part  of  C,  and  had  occupied  it  during  all  1842, 1843,  and  so  much  of  1844  as  preceded  Ist 
September;  and,  during  the  whole  time  of  such  occupation,  was  an  inhabitant  householder, 
kc;  and  continued  to  occupy  and  be  an  inhabitant  householder  until  and  upon  6th  Beptember, 
1844;  and  "had  been  rated,  in  respect  of  the  said  premises,"  so  occupied,  Ac,  "to  all  ratea 
made  for  the  relief  of  the  poor  of"  0.,  "during  the  time  of  his  occupation  as  aforesaid;"  and 
"had,  before  the  said  laat  day  of  August^"  1844,  "paid  all  such  rates,  including  therein  all 
borough  ratea  directed  to  be  paid  under  the  prorisiona  of"  stat  6  A  6  W.  4,  c  76,  "as  had 
become  payable  by  him  in  respect  of  the  said  premises,  except  such  as  had  become  payable 
within  six  calendar  months  next  before  the  said  last  day  of  August,"  Ac. :  that,  on  5th  Sep- 
tember, 1844»  "  the  said  OTeneers"  inserted  L.'8  name  on  the  said  burgess  list,  as  a  person 
entitled,  Ac,  in  reapeot  of  property  within  that  part  of  C. :  that  a  Court  was  holden  to  rcTise 
the  borgesa  liat»  before  W.,  the  then  mayor  of  D.,  and  the  then  assessors,  when  the  burgess 
lift,  so  made  out  by  the  said  orerseers,  was  produced,  and  the  said  mayor  expunged  the  name 
of  L.  from  the  aaid  burgess  list;  by  reason  whereof  the  name  of  L.  "hath  not  been  enrolled 
ia  the  burgesa  roll  of  the  said  borough  for  this  year :"  whereupon  L.,  before  the  end  of  the 
tenn  next  following,  applied  for  a  mandamus  to  the  mayor  for  the  time  being  to  insert  the 
name  of  L.  on  the  burgess  rolL  And  the  Court  "having  inquired  into  the  titie  of"  L.  "to 
be  so  enrolled,  do  command  you,  the  mayor"  of  D.,  "to  insert  the  name  of"  L.  "upon  the 
burgess  roll  of  the  said  borough  for  this  year,"  or  show  oaoae  to  the  contraiy :  teste,  Slst 
January,  1846. 

Betom,  of  16th  April,  1846,  by  W.,(a)  the  same  mayor.  (1.)  That,  before  and  at  the  time  of  the 
making  and  signing  the  89*d  list,  there  were  two  orerseers  of  the  poor  of  the  parish  of  C, 
who  were  the  oreraeers  in  Cae  writ  mentioned;  and  that  they,  and  no  other  person,  made  and 
■igned  the  list;  that,  at  the  time  of  making  the  list,  there  were  two  churchwardens  of  C, 
neither  of  whom  made  out  and  signed  the  list,  or  interfered  in  so  doing;  and  that  there  waa 
no  other  burgess  list  for  C.  (S.)  That  L.  had  not,  before  the  last  day  of  August,  1844,  "paid 
•U  inch  ratea  as  in  the  said  wilt  in  that  behalf  mentioned,  including  therein  all  borough  rates 
directed  to  be  paid  under  the  proTiaions  of"  stat  6  A  6  W.  4,  c  76,  "as  had  become  payable 
Vj  him  in  respect  of  the  said  premises  in  the  said  writ  in  that  behalf  mentioned,  except  such 
li  had  become  payable  within  six  calendar  months  next  before  the  said  last  day  of  August" 
is  alleged  in  the  writ  (8.)  That  a  sum,  to  wit,  4e.,  being  so  much  of  a  certain  borough  rate 
for  the  borough,  heretofore,  to  wit,  on  6th  February,  A.  n.  1843,  made  and  directed  to  be  paid 
mder  the  prorisions  of  the  same  last-mentioned  aot^  as  had  become  payable  by  him  in  respect 

(a)  See  poat^  p.  264,  note  (a). 

0 
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of  the  said  premises  so  by  him  occnpi  ',d  as  in  the  writ  mentioned,  and  which  had  not  become 
payable  within  six  calendar  months  n  :zt  before  the  said  last  day  of  August,  and  which  had 
become  payable  by  him  in  respect  of  the  same  premises  on  a  day  before  the  commencemoit 
of  the  said  six  calendar  mqpths,  to  wit»  on  Ist  May,  1843,  was,  on  and  after  the  said  last  day 
of  August,  1844,  wholly  due  and  unpaid,  and  was  then  and  afterwards,  and  until  and  upon  and 
after  5th  September,  1844,  in  arrear  from  L.  "For  which  said  causes  V*  "hare  not  inserted, 
hor  ought  I  to  insert,  the  name,"  Ac. 

1.  Admitted,  that  the  time  of  making  the  rate  mentioned  in  the  third  pait  of  the  return  sufficiently 
appeared,  though  laid  under  a  yidelicet    On  special  demurrer, 

2.  Held,  by  the  Court  of  Queen's  Bench,  that  the  first  part  of  the  return  was  bad  on  general 
demurrer,  the  mayor  not  being  entitled  to  rely  on  the  general  badness  of  the  burgess  list^ 
after  having,  as  appeared  by  Uie  writ,  treated  it  as  yalid  by  expunging  a  single  name  there- 
from. Also,  that  the  defect  (supposing  it  to  be  one)  in  the  signing  of  the  burgess  liat  did  not» 
in  itself,  furnish  an  answer  to  the  writ 

8.  Held,  by  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of  the  Court  of  Q.  B.,  that 
the  second  part  of  the  return  waa  good,  though  specially  demurred  to  for  genenlity  and  uo'^er- 
tainty,  inasmuch  as  it  directly  traversed  the  corresponding  allegation  of  title  in  the  writ 
Though  it  did  not  appear  by  the  record  that  L.  had  been  objected  to  on  the  revision. 

4.  Held,  by  the  Court  of  Q.  B.,  that  the  third  part  of  the  return  was  bad  on  special  demurrer,  for 
not  giving  the  date  nor  specifying  the  nature  of  the  rate  there  mentioned. 

Qaerrv,  per  Lord  DavirAir,  C.  J.,  whoiva  party  applies  to  hare  his  name  inserted  in  the  burgess 
roll  under  stat  7  W.  4  A  1  Vict  c.  78,  s.  24,  whether  the  Court,  if  satisfied  of  his  title  iipoD 
affidavit,  ought  not  to  award  a  peremptory  maBdamoa  in  the  first  ittstance. 

Mandamus  to  the  Mayor  of  Dover. 

Whereas  the  boroagh  of  D.  is  one  of  the  borougbff  metrdoned  in  sche- 
dule  (A.)  annexed  to  an  *Act,  &c.  (5  &  6  W,  4,  c.  76):  and 
•J  whereas  we  have  been  given  to  understand,  &c.,  that  heretofore, 
and  after  the  passing  of  the  said  act  and  of  a  certain  other  Act,  &c. 
(7  W.  4  &  1  Vict.  c.  78),  that  is  to  say  on  5tli  September,  1844,  "  the 
overseers  of  the  poor  of  the' parish"  of  Charlton  in  the  county  of  Kent, 
which  parish  <<  was  and  is  in  part  within  the  said  borough,''  did  duly 
make  out  an  alphabetical  list  called  « the  burgess  list,"  according  to  the 
form  No.  1,  in  schedule  (D.)  to  the  first-mentioned  act,  of  all  persons 
who  were  entitled  to  be  enrolled  in  the  burgess  roll  of  that  year  in  re- 
spect of  property  within  such  parish,  that  is  to  say,  in  that  part  of  the 
parish  which  was  within  the  borough ;  <<  and  that  the  said  overseers  did 
then  sign  such  list,  and  deliver  the  same  to  the  town  clerk  of  the  wd 
borough,  on  the  said  5th  day  of  September,"  &c.,  acooi'ding  to  the  direc- 
tions of  the  first-mentioned  Act :  And  whereas  we  have  been  further 
given,  &c.,  that  John  Langley,  on  the  last  day  of  August  in  the  Bsid 
year,  1844,  "  occupied  a  house  within  the  said  borough,  and  within  that 
part  of  the  said  parish  of  Charlton  which  was  and  is  within  the  said 
^  borough,  *and  that  the  said  John  Langley,  on  the  said  last  day 
'^J  of  August,"  1844,  "had  occupied  the  said  House  during  the  said 
yeap  of  our  Lord  1844,  and  the  whole  of  the  two  years  immediately  pre- 
ceding the  said  year,"  1844 ;  "that  is  to  say,  during  the  whole  years  of 
our  Lord  1842  and  1843,  and  the  whole  of  that  part  of  the  said  year  of 
our  Lord  1844  which  preceded  the  first  day  of  September 'in  the  said 
last-mentioned  year ;  and  that  the  said  J.  L.,  during  the  whole  time  o^ 
such  occupation,  was  an  inhabitant  householder  within  the  said  borooghf 
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and  within  that  part  of  the  said  parish,"  ftc.,  ^<  And  was  a  male  person 
of  full  age,"  &€. :  <<  That  the  said  J.  L.  continued  to  occupy  the  said 
noose,  and  to  be  an  inhabitant  householder  within  the  said  borough,  upon 
the  said  last  day  of  August,''  1844,  <<  and  from  thence  until  and  upon  the 
said  5th  day  of  September,  in"  1844 ;  <<  and  that  the  said  J.  L.  had 
been  rated,  in  respect  of  the  said  premises  so  occupied  by  him  within 
the  said  borough,  to  all  rates  made  for  the  relief  of  the  poor  of  the 
said  parish  of  Charlton,  wherein  the  said  premises  were  situate,  during 
the  time  of  his  occupation  as  aforesaid ;  and  that  the  said  J.  L.  had 
before  the  said  last  day  of  August,"  1844,  ^^paid  all  such  rates,  includ- 
ing therein  all  borough  rates  directed  to  be  paid  under  the  provisions 
of  the  said  first-mentioned  Act  of  Parliament,  as  had  become  payable 
bj  lum  in  respect  of  the  said  premises,  except  such  as  had  become  pay- 
able within  six  calendar  months  next  before  the  said  last  day  of  August ; 
and  that  the  said  J.  L.  was  not,  nor  is,  an  alien ;  and  had  not  within  twelye* 
calendar  months  next  before  the  said  last  day  of  August,"  1844,  <(  received 
parochial  relief,  or  other  alms,"  &c. :  That,  on  the  said  5th  September, 
*1844,  « the  said  overseers  inserted  the  name  of  the  said  J.  L.  r-^aoo 
in  the  said  list  called  <  the  burgesis  list,'  so  made  out  by  them  as  ^ 
aforesaid,  as  a  person  entitled  to  be  enrolled  in  the  burgess  roll  of  the 
said  borough  of  that  year,  according  to  the  provisions  of  the  said  first- 
mentioned  act,  in  respect  of  property  within  the  said  parish  of  Charlton, 
that  is  to  say,  within  that  part,"  kc. :  <<  That  a  Court  was  duly  holden, 
on  the  14th  day  of  October,  1844,  for  the  purpose  of  revising  the  bur- 
gess lists  of  the  said  borough,  by  and  before  William  Clarke,  Esquire, 
then  being  the  mayor  of  the  said  borough,  and"  &c.  (an  assessor  and 
deputy  assessor  duly  chosen  and  appointed) ;  <<  and  that  the  said  Court 
was  duly  adjourned  to,  and  holden  by  adjournment  on,  the  15th  day 
of  October,"  1844 :  «  That,  at  such  Court  so  holden  as  aforesaid,  the 
said  burgess  list,  so  made  out  as  aforesaid  by  the  said  overseers  of  the^ 
poor  of  the  said  parish  of  Charlton,  was  produced ;  and  that  the  said 
mayor  of  the  said  borough,  at  the  said  Court  so  liolden  as  aforesaid, 
expunged  the  name  of  the  said  J.  L.  from  the  said  burgess  list ;  and  did, 
in  open  Court,  write  his  initials  against  the  name  of  the  said  J.  L.  so* 
struck  out  as  aforesaid ;  by  reason  whereof  the  name  of  the  said  J.  L. 
hath  not  been  enrolled  in  the  burgess  roll  of  the  said  borough  for  this 
year:  In  contempt,"  &c. :  Whereupon  J.  L.,  "before  the  end  of  the 
term  then  next  following,  that  is  to  say,  in  Michaelmas  term  last  past, 
applied  to  us  in  our  Court  before  us  at  Westminster  for  a  mandamus  to^ 
the  mayor  for  the  time  being  of  the  said  borough  to  insert  the  name  of 
him  the  said  J.  L.  upon  the  burgess  roll  of  the  said  borough,"  kc. 
"And  we,  being  willing,"  &c.,  "and  having  inquired  into  the  title  of 
*the  said  J.  L.  to  be  so  enrolled,  do  command  you,  the  mayor  of  the  r^^oiM 
said  borough  of  Dover  in  our  said  county  of  Kent,  firmly  enjoin-  *- 
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uig  you,  that,  immediatelj  after  the  receipt  of  this  oar  writ,  you  do 
insert  the  name  of  the  said  J.  L.  upon  the  burgess  roll  of  the  said 
borough  for  this  year,  according  to  the  directions  of  the  statute,"  &c. ; 
«  or  that  you  show  us  cause :"  &c.     Tested  31st  January,  8  Vict.  (1845). 

The  return,  by  William  Clarke,  mayor  of  the  borough,(a)  was  of  16th 
April,  1845.     It  stated : 

<<  That,  before  and  at  the  time  of  the  making  out  and  signing  the  said 
alphabetical  list  in  the  said  writ  mentioned,  there  were  two  overseers  of 
the  poor  of  and  in  the  said  parish  of  Charlton,  in  the  said  writ  men 
tioned,  being  substantial  householders  of  and  in  the  said  parish  of  Charl- 
ton, theretofore  duly  nominated  and  appointed  as  such  overseers  of  the 
poor  of  the  said  parish,  according  to  the  form  of  the  statute  in  that 
behalf  made  and  provided,  to  wit,  one  Stephen  Wright  and  one  Henry 
Pepper ;  and  that  they,  the  said  S.  W.  and  H.  P.,  were  the  overseers  in 
and  by  the  said  writ  mentioned ;  and  that  they,  the  said  S.  W.  and  H. 
P.,  and  no  other  person  or  persons  whatsoever,  made  out  and  signed  the 
said  alphabetical  list  in  the  said  writ  mentioned ;  and  the  making  out 
and  signing  of  the  said  list  by  the  overseers,  in  the  said  writ  mentioned, 
was  the  said  making  out  and  signing  by  the  said  S.  W.  and  H.  P.  And 
*9^^i  ^^^^  before,  and  at  the  time  of  the  '^'making  out  and  signing  the 
•'  said  alphabetical  list,  there  were  two  churchwardens  of  and  in 
the  said  parish  theretofore  duly  elected  and  sworn  in,  to  wit,  one  Edmund 
Lawrence  Lyne  and  one  Matthias  Bigden  Kitham ;  and  that  the  said  E. 
L.  L.  and  M.  R.  K.  did  not,  nor  did  either  of  them,  ever  make  out  or 
sign  the  said  alphabetical  list ;  nor  were  they,  or  either  of  them,  in  any- 
wise concerned,  nor  did  they  or  either  of  them  at  all  interfere,  or  take  any 
part,  in  making  out  or  signing  the  said  list,  or  cause  any  person  or  per- 
sons to  make  out  or  sign  the  same ;  that  the  same  were  made  out  and 
signed  by  the  said  S.  W.  and  the  said  H.  P.  only :  and  no  other  alpha- 
betical or  other  burgess  list  for  the  said  year  of  our  Lord  1844  was  made 
out  or  signed  by  any  overseer  or  overseers,  or  by  any  churchwarden  or 
churchwardens,  of  the  said  parish  of  Charlton. 

«  And  I  do  further  humbly  certify,"  &c.,  "  that  the  said  John  Langley, 
in  the  said  writ  named,  had  not,  before  the  said  last  day  of  August,  A.  D. 
1844,  paid  all  such  rates  as  in  the  said  writ  in  that  behalf  mentioned, 
including  therein  all  borough  rates  directed  to  be  paid  under  the  provi- 
sions of  the  said  Act  of  Parliament  in  the  said  writ  first  mentioned,  as 
had  become  payable  by  him  in  respect  of  the  said  premises  in  the  said 
writ  in  that  behalf  mentioned,  except  such  as  had  become  payable  within 
six  calendar  months  next  before  the  said  last  day  of  August,  a.  d.  1844, 
as  in  and  by  the  said  writ  in  that  behalf  above  alleged  and  supposed. 

And  that  a  certain  large  sum  of  money,  to  wit,  seven  shillings,  being 

(a)  It  was  assumed  by  the  Courty  and  not  denied  by  oonnsel,  that  the  party  making  the  retnn 
was  the  mayor,  who,  as  alleged  in  the  writ,  reyifled  the  UBta  in  October,  1844.  There  wu  bo 
expreu  allegation  to  that  effect;  bat  the  names  were  the  same. 
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go  macli  of  a  certain  borough  rate  for  the  said  borough  of  Dover,  here- 
tofore, to  wit,  *on  the  7th  day  of  February,  A.  D.  1842,  made  and  r^^a 
directed  to  be  paid  under  the  provisions  of  the  same  last-men-  ^ 
tioned  act,  as  had  become  payable  by  him  the  said  J.  L.  in  respect  of 
the  said  premises  so  by  him  occupied  as  in  the  said  writ  mentioned,  and 
which  had  not  become  payable  within  six  calendar  months  next  before 
the  said  last  day  of  August,  and  which  had  become  payable  by  him  in 
respect  of  the  same  premises  on  a  day  before  the  commencement  of  the 
ttid  six  calendar  months,  to  wit,  on  the  1st  day  of  May,  A.  D.  1842, 
w«s,  on  and  after  the  said  last  day  of  August,  A.  D.  1844,  wholly  due 
and  unpaid,  and  was  then  in  arrear  from  the  said  J.  L.    And  that  a 
certain  other  large  sum  of  money,  to  wit,  four  shillings,  being  so  much 
of  a  certain  other  borough  rate,"  &c. :  allegations  corresponding  with 
those  as  to  the  rate  before  mentioned,  but  giving,  as  the  date  of  making, 
to  wit,  6th  February,  1848 ;  and  stating  the  amount  to  be  payable,  to 
wit,  on  Ist  May,  1848 ;  and  that  it  «  was  then,  and  afterwards,  and 
until  and  upon  and  after  the  5th  day  of  September,  A.  D.  1844,  in  arrear 
from  the  said  J.  L.    For  which  said  causes,  I,  the  said  mayor  of  the  said 
borough  of  Dover,  have  not  inserted,  nor  ought  I  to  insert,  the  name 
of  the  said  J.  L.  upon  the  burgess  roll  of  the  said  borough  for  this 
year,  as  in  and  by  the  writ  I  am  commanded/' 

Demurrer,  assigning  for  causes :  That  the  mayor  hath  returned  that 
J.  L.  had  not,  before  the  last  day  of  August,  1844,  paid  all  such  rates 
as  in  the  said  writ,  &c.  (following  the  words  of  the  return  immediately 
preceding  the  statement  respecting  the  rate  of  7th  February,  1842) ; 
which  is  too  general  and  uncertain,  and  no  definite  or  proper  issue  can 
be  taken  thereon ;  and,  if  *W.  Clarke  intended  to  rely  on  non-  ^^0^7 
payment  of  any  rate,  he  should  have  specified  such  rate,  and  ^ 
when  and  by  whom  and  for  what  purpose  it  was  made,  and  in  what  sum, 
and  in  respect  of  what  property,  J.  L.  was  assessed  therein,  and  when 
such  rate  was  payable,  and  should  have  given  some  certain  description 
of  the  rate,  &c.,  so  that  J.  L.  could  have  traversed  the  same.  Also, 
that  the  return  does  not  state  by  whom  the  borough  rate  in  the  return 
first  mentioned  was  made,  or  under  what  circumstances,  or  how,  the 
seven  shillings  became  payable  by  J.  L.  in  respect  of  the  said  premises. 
Also,  for  that  it  does  not  appear,  except  under  a  videlicet,  when  the  said 
borough  rate  was  made  and  directed  to  be  paid.  Also  that  it  does  not 
appear  that  J.  L.  ever  was  assessed  in  or  by  the  said  borough  rate,  or 
that  the  portion  of  it  alleged  to  have  become  payable  by  J.  L.  ever  was 
ascertained  or  fixed  in  or  by  the  said  borough  rate,  or  otherwise :  that 
by  law  no  portion  of  the  said  borough  rate  could  become  payable  by  J. 
L.  in  respect  of  the  said  premises ;  nor  could  J.  L.  have  been  assessed 
in  or  by  the  said  borough  rate  in  any  sum  of  money  whatever,  or  other- 
wise become  liable  to  pay  any  fixed  or  definite  portion  thereof.    Similar 
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causes  of  demurrer  were  assigned  in  respect  of  the  averment  as  to  the 
rates  secondly  and  lastly  mentioned  in  the  return. 

Joinder  in  demurrer. 

The  demurrer  was  argued  in  the  Queen's  Bench  in  Easter  term,(a) 
1846. 

Peacoehy  for  the  Crown.  The  first  part  of  the  return  professes  to 
♦O^fii  ^^^^^  ^^®  ^^  ^7  ^^  allegation  that  the  '^'churchwardens  did 
-*  not  sign  the  burgess  list.  Sect.  15  of  stat.  5  &  6  W.  4,  c.  76, 
mentions  the  <<  oyerseers"  only.  Sut,  further,  the  mayor,  as  appears  by 
the  record,  has  revised  the  lists,  as  burgess  lists,  according  to  sect.  18. 
He  cannot  now  object  to  the  lists  as  generally  bad ;  but  must  show  why 
he  dealt  with  them  as  he  admits,  by  striking  out  the  name  of  Langley. 
As  to  that,  it  does  not  appear  that  any  one  objected  to  the  name ;  and 
sect.  18  enacts  that  the  mayor  ^<  shall  retain  on  the  said  lists  the  names 
of  all  persons  to  whom  no  objection  shall  have  been  duly  made. 

The  Court  then  called  on 

Oramptony  for  the  defendant.  The  defendant  is  entitled  to  judgment, 
if  any  one  of  the  three  parts  of  the  return  be  sufficient.  As  to  the  first, 
the  existence  of  the  burgess  list  is  suggested  in  the  writ,  in  order  to  show 
the  prosecutor's  right  to  apply  for  a  mandamus,  under  stat.  7  W.  4  &  1 
Vict.  c.  78,  s.  24.  He  is  bound  to  establish  such  title  affirmatively ;  Re- 
gina  V,  The  Mayor  of  Harwich,  8  A.  &  E.  919 :  and  the  title  so  disserted 
is  traversable ;  Bex  v.  Williams,  8  B.  &  C.  681, 683,  per  Pabee,  J.  [Pat« 
TESON,  J.  It  is  obvious  that  this  part  of  the  return  is  groundless :  the 
mayor,  if  he  had  relied  on  such  an  objection,  would  have  struck  out  all 
the  names  in  the  list.]  Regina  v.  The  Mayor  of  Harwich  shows  that 
the  mayor  here  is  not  estopped  from  taking  the  objection.  It  was  there 
decided  that  the  party  seeking  to  have  his  name  inserted  on  the  burgess 
roll,  under  stat.  7  W.  4  &  1  Vict.  c.  78,  s.  24,  must  make  out  a  good  title, 

*9RQ1  *^^^po^<^®Q^l7  of  ^h&^  ^<>o^  place  at  the  revision :  it  is  not 
-^  enough  to  show  that  the  mayor  acted  wrongly  at  the  revision; 
the  applicant  must  show  a  present  right  in  himself.  It  is  possible  that 
he  may  have  a  right,  in  spite  of  the  badness  of  the  list :  but  he  has 
made  the  goodness  of  his  list  essential  to  his  title,  and  can  recover  only 
secundum  allegata  et  probata.  Now  sect.  15  of  stat.  5  &  6  W.  4,  c.  76, 
requires  that  the  overseers  should  sign  the  lists ;  and  there  must,  under 
this  clause,  be  at  any  rate  a  signature  by  the  majority ;  King  v.  Burrell, 
12  A.  &  E.  460,  affirmed  in  King  v.  Share,  8  Q.  B.  81.  But,  by  sUt. 
48  Eliz.  c.  2,  s.  1,  the  churchwardens  are  overseers,  together  with  four, 
tluree  or  two  (here  there  are  two  only)  householders.  [Pattbsok,  J.  I 
suspect  the  legislature,  when  stat.  5  &  6  W.  4,  c.  76,  was  passed,  forgot 
that  the  churchwardens  were  overseers.]  By  sect  142  of  that  statute, 
(<the  words  <  overseers  of  the  poor'  shall  be  construed  to  mean  all 
persons  who  execute  the  duties  of  overseers  of  the  poor.''    In  BegiBS 

(•)  Maj  2d. 


11  ADOLPHUS  &  ELLIS.  N.  S.  269 

V.  The  Justices  of  Cambridgeshire,  7  A.  &  E.  480,  it  was  decided  that 
a  notice  of  an  application  for  an  order  of  maintenance,  under  stat.  4  & 
5  W.  4,  c.  76,  88.  72, 73,  must,  where  the  parish  has  two  churchwardenF 
and  two  householder  overseers,  be  signed  by  three  of  the  four.  [Pat- 
TESOK,  J.  What  an  iniquitous  thing  you  make  your  client  do !  Toa 
make  him  strike  out  a  single  name  because  the  whole  list  is  bad.]  The 
question  is,  whether  the  prosecutor  now  makes  a  title :  the  mayor  may 
hare  decided  on  a  wrong  ground :  but  Regina  v.  The  Mayor  of  Har- 
wich, 8  A.  &  E.  919,  shows  that  this  is  not  the  real  '^'question  now  p^o7A 
before  the  Court.  The  mayor  is  showing  cause  why  he  does  '■ 
not  now  insert  the  name  in  the  roll.  The  second  part  of  the  return 
traverses  in  terms  a  part  of  the  alleged  qualification  upon  which  the 
prosecutor  relies  for  title,  namely,  the  payment  of  rates,  under  sect.  9  of 
Btat.  6  &  6  W.  4,  c.  76.  The  words  «  all  such  rates"  there  do  not  relate 
backward,  as  has  sometimes  been  supposed,(a)  but  are  connected  with 
the  words  following,  «  as  shall  have  become  payable  by  him  in  respect 
of  the  said  premises."  [Patteson,  J.  The  mayor  could  not  strike  out 
without  an  objection  being  made ;  and  none  appears.]  The  return  at 
this  part  traverses  an  allegation  made  essential  to  the  title.  [Patteson, 
J.  But  how  do  you  show  a  justification  of  the  striking  out  ?]  It  is  not 
necessary :  the  question  is  between  the  prosecutor  and  the  public,  or  the 
body  of  burgesses,  not  between  the  prosecutor  and  the  mayor.  If  the 
allegation  so  traversed  be  omitted,  the  title  relied  upon  disappears.  The 
complaint  is,  not  that  the  name  has  been  omitted  without  an  objection 
made,  but  that  it  has  been  omitted  when  there  was  the  particular  title 
described.  [Patteson,  J.  Tou  say  that  a  mayor  may  strike  out  any 
name  without  objection  made,  and  then  on  the  return  to  the  mandamus 
rely  upon  any  flaw  which  he  can  discover.  That  cannot  be  right.]  It  is 
Bo  on  this  form  of  proceeding.  As  to  the  traverse :  any  other  mode  of 
pleading  would  make  it  necessary  to  allege,  in  order  to  deny  the  title  set 
oat,  new  matter  of  a  multifarious  kind,  describing  perhaps  a  great  number 
of  rates,  with  all  the  circumstances  relating  to  them :  an  instance  of  such 
difiuse  statement  occurred,  in  the  case  of  a  single  rate,  in  the  return  in 
*Regina  r.  The  Mayor  of  New  Windsor,  7  Q.  B.  908  ;  where  the  r-^^^Qn-t 
special  allegation  was  held  bad,  but  the  general  traverse  good.  ^ 
The  return,  at  this  part,  offers  a  less  cumulative  issue  than  <<  non  fuit 
electus,"  which  is  a  good  answer  to  the  suggestion  of  an  election  in  a 
mandamus.  The  suggestion  here  is  rather  more  limited  than  a  general 
foggestion  of  <<  duly  elected ;"  and  the  traverse,  accordingly,  is  more 
limited  than  <<non  fuit  electus."  If  the  suggestion  had  been  general, 
that  the  prosecatw  was  <<  duly  qualified,"  that  might  have  been  traversed 
by  a  return  that  he  was  <<  not  duly  qualified."  To  describe  the  rate 
more  particularly  would  be  an  argumentative  traverse.  [Wiohtman,  J. 
Boppoee  perf^mnanoe  of  condition  be  pleaded  to  an  action  on  a  bond,  cat 

(•)  Sm  jod^flBti  ia  B«gl]i»  «.  The  Major  of  Liohflold;  2  B.  B.  693. 
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the  replication  deny  perf onnance  generally  ?]  A  breach  of  any  onu 
condition  makes  the  bond  single :  the  plaintiff  therefore  points  out  which 
part  he  insists  upon,  in  reply  to  the  general  averment  of  performance ; 
in  the  case  of  a  qualification,  the  defendant  is  entitled  to  call  upon  the 
prosecutor  to  prove  the  qualification  insisted  upon  in  the  first  instance. 
The  pleading  here  is  sufficiently  certain ;  and  it  is  certainty,  rather  than 
particularity,  which  is  required  in  pleading.  The  objection  to  the  vide- 
licet cannot  be  sustained ;  the  allegation  does  not  become  immaterial  by 
the  addition  of  this  form ;  note  (2)  to  Skinner  v.  Andrews,  1  Wms.  Saund. 
170.  [^Peaeock.  That  point  is  not  pressed.]  Lastly,  if  it  be  necessary 
to  describe  particularly  the  rates  which  have  not  been  paid,  that  is  done 
in  the  third  part  of  the  return,  where  the  words  follow  the  language  of 
Stat.  5  &  6  W.  4,  c.  76,  s.  9,  with  addition  of  dates  and  sums.  A  borough 
jj^.^        rate  can  be  but  of  one  kind :  it  cannot  be  *nece88ary  to  go  through 

-I  every  step  which  is  to  be  taken  before  the  rate  upon  the  individual  is 
fixed.  It  is,  indeed,  said  in  the  writ  that  the  house  occupied  by  the  prose- 
cutor was  in  that  part  of  the  parish  of  Charlton  which  is  within  the 
borough ;  but  there  is  no  allegation  that  any  part  of  the  parish  is  with- 
out the  borough  ;  so  that  no  question  arises  as  to  a  sub-rate  having  been 
made  for  part  of  the  parish. 

Peacock^  in  reply.  First,  it  is  true  that  the  question  is,  whether  the 
mayor  should  now  insert  the  name :  but  he  is  not  the  less  estopped,  by 
his  own  former  act,  from-  denying  the  goodness  of  the  list.  In  Regina 
V.  The  Mayor  of  Lichfield,  1  Q.  B.  453,  a  party's  name  was  inserted  on 
the  burgess  roll,  upon  mandamus,  though  there  had  been  no  burgess  list 
at  all.  On  the  other  hand,  a  name  once  on  the  list  must  be  retained  if 
no  objection  be  made.  Secondly,  as  to  the  general  traverse  in  the  return. 
The  prosecutor  could  not  suggest,  generally,  that  he  was  qualified ;  that 
would  have  been  averring  an  inference  of  law,  which,  if  traversed,  might 
come  to  be  tried  by  a  jury  though  the  parties  agreed  upon  facts.  He 
therefore  sets  out  his  qualification  in  the  terms  of  sect.  9  of  stat.  5  &  6 
W.  4,  c.  76.  In  Regina  v.  The  Mayor  of  New  Windsor,  7  Q.  B.  908, 
the  allegation  in  the  writ  was,  that  the  prosecutor  was  "  duly  qualified  and 
entitled  to  be  enrolled :"  that  was  perhaps  too  general,  and  might  be  gene- 
rally traversed.  The  allegation  of  general  performance  here  cannot  be  met 
by  a  general  denial  of  performance :  the  cases  on  this  point  are  collected  in 
notes  (4)  and  {g)  to  Hayman  v.  Gerrard,  1  Wms.  Saund.  108  d,  6th  ed. ;  and 
^2731  ^'^^^  ^^^  ^instances  of  the  rule  in  Sayre  v.  Minns,  2  Cowp.  575, 578, 

-*  and  Plomer  v.  Ross,  5  Taunt.  386.  The  rule  against  traversing 
generally  a  general  averment  of  performance  of  condition  cannot  depend 
on  Stat.  8  &  9  W.  3,  c.  11,  s.  8.  Before  that  statute,  if  performance  had 
been  pleaded  generally,  one  specific  breach  must  have  been  replied ;  the 
statute  enabled  the  plaintiff  to  assign  more  breaches  than  one.  A  return 
to  a  mandamus  may  comprehend  any  number  of  answers  arising  on  dis- 
tinct matters.     Lastly,  the  third  part  of  the  return  does  not  show  with 
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Boffieient  particularity  the  liability  of  the  prosecutor  to  pay  the  rates. 
There  should  be  as  much  particularity  as  would  have  been  necessary  in 
the  case  of  an  avowry  for  poor  rate  had  provision  not  been  made  for  a 
general  avowry  by  sect.  19  of  stat.  48  Eliz.  c.  2.    It  does  not  appear  by 
whom  the  rates  were  made.     By  sect.  92  of  stat.  5  &  6  W.  4,  c.  76,  the 
borough  rate  is  put  on  the  footing  of  a  county  rate ;  and,  by  stats.  12 
6. 2,  c.  29,  s.  1,  and  55  G.  8,  c.  51,  s.  1,  the  justices  in  quarter  sessions 
rate  the  several  parishes,  townships,  and  other  places ;  the  individual 
occapier  is  rated  by  means  of  the  ordinary  poor  rate  out  of  which  the 
county  rate  is  paid ;  stat.  12  G.  2,  c.  29,  s.  2,  requiring  the  parish  offi- 
cers to  pay  the  county  rate  out  of  the  poor  rate.     Stat.  7  W.  4  &  1 
Vict.  c.  81,  s.  1,  enacts  that  the  borough  rate  shall  be  so  paid  by  the 
parish  officers,  or  persons  who  by  law  may  lay  a  poor  rate,  on  the  order 
of  the  council ;  or  that  the  council  may  order  such  officers  or  persons  to 
make  a  certain  pound  rate  for  the  purpose.     Again,  if  the  parish,  &c.,  be, 
as  here  it  is,  partly  within  and  partly  out  of  a  borough,  stat.  7  W.  4  &  1 
Vict.  c.  78,  s.  29,  enables  *overseers,  or  persons  appointed  to  act  as  r^o--^ 
overseers,  to  levy  the  sums  required  for  the  borough  rate  exclusively 
on  the  part  within  the  borough :  and  stat.  7  W.  4  &  1  Vict.  c.  81,  s.  8, 
regulates  the  appointment,  in  such  case,  of  persons  to  act  as  overseers. 
The  return  should  show  within  which  of  these  cases  the  rates  in  question 
fell.    Where  the  borough  rate  is  to  be  paid  out  of  the  poor  rate,  the 
individual  cannot  be  properly  said  to  be  liable  to  the  borough  rate ;  but 
here  nothing  is  alleged  but  a  borough  rate. 

Lord  Denman,  G.  J.  Mr.  CromptorCs  argument  certainly  suggests 
much  that  is  deserving  of  consideration.  No  doubt,  the  suggestion,  in  a 
mandamus  to  admit,  that  the  prosecutor  is  debito  modo  electus,  may  be 
traversed  generally.  The  prosecutor  there  may  be  a  stranger :  and  the 
party  making  the  return  may  simply  require  proof  of  title.  That  prin- 
ciple was  taken  for  granted  in  Regina  v.  The  Mayor  of  New  Windsor, 
7  Q.  B.  908,  which  was  the  case  of  a  mandamus  to  admit.  Regina  v. 
The  Mayor  of  Harwich,  8  A.  &  E.  919,  came  on  upon  an  application 
for  a  mandamus  to  insert  a  name  on  the  roll :  the  discussion  there  arose 
on  affidavit ;  but  it  was  considered  a  sufficient  answer  that  the  title  to  be 
on  the  roll  was  not  shown.  But  we  all  agree  that  in  this  case  the  mayor 
cannot  say  that  there  was  not  a  good  burgess  list ;  the  list  on  which  he 
has  acted  must  be  taken  to  be  good.  The  other  objections  to  the  return 
raise  a  question  upon  which  we  will  pause. 

Patteson,  J.  I  do  not  retract  one  word  which  I  used.  No  man  can 
help  seeing  that  the  mayor  had  not  *the  least  idea  of  the  burgess  r^n^^ 
lists  being  otherwise  than  good.     It  is  a  mere  after  thought. 

Williams  and  Wightman,  Js.,  concurred  Cur,  adv.  vult. 

Lord  Denman,  C.  J.,  in  Hilary  term  (January  19th),  1847,  delivered 
ihe  judgment  of  the  Court. 

The  first  part  of  this  return,  which  states  that  the  churchwardens  did 
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not  sign,  the  burgess  list,  is  bad.  This  Coart  held,  in  tho  case  of  R^ins 
V.  The  Mayor  of  Lichfield,  1  Q.  B.  453,  that,  even  when  there  is  no  bur- 
gess list  made  out,  a  person  entitled  to  have  his  name  placed  on  the  bar- 
gess  roll  may  come  to  the  Court  for  a  writ  of  mandamus  to  compel  the 
insertion :  a  fortiori  he  may  do  so  when  an  imperfect  burgess  list  has 
been  made  out.  We  do  not  mean  to  decide  that  it  was  necessary  for  the 
churchwardens  to  sign :  but,  even  if  it  be,  their  omission  to  do  so  cannot 
be  any  answer  to  this  writ. 

The  second  part  of  the  return  traverses  an  allegation  in  the  writ,  that 
the  applicant  had  paid  all  rates.  This  allegation  is  made  in  the  terms 
of  Stat.  5  &  6  W.  4,  c.  76,  s.  9,  which  provides  as  to  the  qualification  of 
burgesses.  Whether  it  was  necessary  to  make  that  allegation  in  the 
writ  of  mandamus  itself,  under  sect.  24  of  stat.  7  W.  4  &  1  Vict.  c.  78, 
or  not,  still  it  appears  to  be  a  material  allegation  as  part  of  the  appli* 
cant's  qualification  or  title ;  and,  being  so,  that  it  is  traversable  in  the 
terms  of  it. 

The  return  goes  on  to  state  that  certain  rates  had  not  been  paid  by 
*^761  ^^  applicant.     We  think  that  this  *part  is  not  stated  with  snfS* 
-'  cient  particularity ;  that  the  times  when  the  rates  were  made,  and 
the  nature  of  them,  should  have  been  more  specifically  set  forth. 

We  are  therefore  of  opinion  that  judgment  must  be  given  for  the 
Crown  on  the  demurrer  as  to  the  first  and  last  parts  of  the  return,  and 
for  the  defendant  as  to  the  second,  vis.  the  general  traverse. 

A  serious  doubt  has  occurred  to  me,  whether  the  proceedings  in  this 
case  have  been  right  according  to  the  intention  of  the  statute,  which 
seems  to  contemplate  a  speedy  remedy,  and  to  impose  oa  the  Court  the 
duty  of  inquiring  into  the  prosecutor's  title  by  affidavit.  This  course 
was  taken  in  the  cases  of  mandamus  to  the  Mayor  of  Eye,  reported  in 
9  Adolphus  &  Ellis,  page  670.(a)  It  seems  right  to  mention  this  with  a 
view  to  the  practice  in  future.  Whatever  opinion  may  be  ultimately 
formed  herein,  our  judgment  must  be  as  I  have  stated  in  the  present  case, 
when  the  writ  has  not  been  peremptory,  but  has  called  for  a  return. 

The  judgment  was  entered  up  as  follows. 

After  the  joinder  in  demurrer,  and  continuances,  by  cut.  adv,  truft., 
down  to  19th  January,  10th  Victoria,  and  statement  of  the  appearance 
of  the  parties  on  that  day,  the  record  proceeded  thus.  ^'  Whereupon, 
all  and  singular  the  premises  being  seen  and  fully  understood  by  the 
Court  of  our  said  Lady  the  Queen  now  here,  it  is  considered  and  adjudged 
by  the  said  Court  here,  that  so  much  of  the  said  return  as  alleges  that 
the  said  John  Langley  had  not,  before  the  said  last  day  of  August,  in 
the  year  of  our  Lord  1844,  paid  all  such  rates  as  in  the  said  writ  of 
^^  mandamus  in  that  behalf  mentioned  *including  therein  all  borough 
^  ^  rates  directed  to  be  paid  under  the  provisions  of  the  said  act  of 
parliament  in  the  said  writ  first  named  as  had  become  payable  by  him 

(a)  But  806  pp.  676,  6. 
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IB  r«p«ct  of  the  said  premises,  except  such  as  had  become  payable  withia 
aiz  calendar  months  next  before  the  said  lost  day  of  August,  in  the  year 
of  our  Lord  1844,  as  in  the  said  writ  of  mandamus  in  that  behalf  alleged 
and  Bupposed,  is  sufficient  in  law ;  and  that  the  residue  of  the  said  return 
iflnot  sufficient  in  law;  and  that  such  residue  of  the  said  return  be 
quashed.  And  that  the  said  William  Clarke  do*  recover  against  the  said 
Jolm  Langley  the  sum  of  891.  7s.  8d.,  fcur  his  costs  by  him  laid  out  and 
expended  in  and  about  his  defenoe  in  this  behalf,  according  to  the  form 
of  the  statute  in  sudi  case  made  and  proyided :  and  that  the  said  John 
Langley  do  recoyer  against  the  said  William  Clarke  the  sum  of  7/.  16s. 
2d,y  for  his  costs  by  him  sustained,  laid  out,  and  expended  about  his  suit 
in  this  behalf,  according  to  the  form  of  the  statute  in  such  case  made  and 
prorided.  Aiid  that  the  said  William  Clarke  do  depart  hence  without 
day,  kc 

IN  THE  EXCHEQUER  CHAMBER. 

The  QUEEN  v.  The  Mayor  of  DOVER.     Dee.  8. 

For  syUftbniy  lee  p.  360,  ftntd. 

Thb  prosecutor  brought  error  on  the  judgment  in  the  preceding  case, 
in  the  Exchequer  Chamber,  assigning  for  error  that  the  judgment  given 
as  to  so  much  of  the  return  as  alleged,  ke.  (the  part  set  out),  was  given 
for  Chu-ke  against  Langley,  and  the  judgment  on  the  residue  for  Lang- 
ley  against  Clarke ;  whereas  the  ^judgment  on  the  whole  of  the  r^ofro 
return  ought  to  have  been  given  for  Langley  against  Clarke. 
And  that  it  appeared  by  the  judgment  that  it  was  considered  and  ad- 
judged, Ac.  (following  the  judgment);  whereas  ^^ judgment  ought  to 
ha? e  been  given  that  the  said  return  of  the  said  William  Clarke  is  not 
sufficient  in  law,  and  that  a  peremptory  writ  of  mandamus  do  issue  in 
this  behalf,  and  that  the  said  J.  L.  do  recover  against  the  said  W.  C.  his 
coBts  by  him  sustained,  laid  out  and  expended  about  his  suit  in  this 
behalf."     That  the  said  return  is  not,  nor  is  any  part  therecf,  sufficient 
in  law  to  support  or  warrant  the  said  judgment  so  given  as  aforesaid. 
'^  That  that  part  of  the  said  return  on  which  judgment  has  been  given 
for  the  said  W.  C.  is  too  general,  in  stating  that  J.  L.  had  not  paid  all 
sach  rates  as  in  the  said  writ  mentioned ;  and  that  the  said  return  should 
have  specified  what  rate  or  rates  in  particular  he  had  not  paid,  and  when, 
and  by  whom,  and  for  what  purpose  or  purposes,  such  rate  or  rates  was 
or  were  made."     "  That  it  does  not  appear,  in  or  by  the  said  return, 
that  any  objection  was  ever  duly  made  to  the  name  of  the  said  J.  L. 
being  retained  on  the  said  burgess  list;  whereas  it  was  incumbent  on  the 
said  mayor  of  Dover  to  show,  by  his  said  return,  that  an  objection  was 
duly  made  to  the  name  of  the  said  J.  L.  being  retained  on  the  said  list, 
inasmuch  as,  by  the  law  of  the  land,  if  no  such  objection  were  duly 
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made,  the  said  mayor  of  Dover  had  no  power  to  expunge  the  name  of 
the  said  J.  L.  from  the  said  burgess  list,  but  on  the  contrary  thereof 
vtHA  in  such  case  bound  to  insert  the  name  on  the  said  burgess  roll." 

Joinder  in  error. 
The  case  was  now  argued. 

*27  91  *P^<^o€hj  for  the  plaintiff  in  error  (the  prosecutor).  The  judgment 
on  the  second  part  of  the  return  cannot  be  supported.  It  is  clear 
that  the  policy  of  stat.  5  &  6  W.  4,  c.  76,  especially  as  shown  by  sects.  17, 
18,  and  19,  was  that  the  parties  should  be  retained  on  the  list  who  were  not 
objected  to  on  some  ground  which  could  be  sustained  before  the  mayor. 
[Aldbbson,  B.  That  puts  your  present  claim  on  the  ground  that  you 
ought  originally  to  have  been  on  the  roll.]  If  there  be  ground  for 
striking  off,  it  should  be  returned.  [Aldbrson,  B.  Suppose  the  mayor 
returned  that  he  had,  upon  objection  properly  taken,  expunged  the  name, 
would  that  be  issuable  ?]  An  issue  upon  that  would  perhaps  not  deter- 
mine the  case :  but  it  ought  at  least  to  appear  that  the  mayor  had  the 
power  of  proceeding.  [Aldbrson,  B.  Is  it  not  for  you  to  show  that 
he  had  not  ?]  It  is  enough  for  the  prosecutor  to  set  out  a  title :  if  he 
has  no  title,  still,  as  he  was  on  the  list,  a  traverse  of  the  title  does 
not  answer  his  claim  unless  it  appears  that  the  proper  mode  of  calling  it 
in  question  was  pursued.  The  roll  is  to  be  made  up  of  the  revised  bur- 
gess lists ;  sect.  22 :  if  the  claimant  could  not  be  removed  from  the  bur- 
gess list,  he  was  entitled  to  be  on  the  roll.  In  sect.  24  of  stat.  7  W.  4 
&  1  Vict.  c.  78,  "revision of  the  burgess  roll"  is  an  incorrect  expression 
for  "revision  of  the  burgess  lists;"  Rawlinson  on  the  Municipal  Corpo- 
ration Act,  p.  338.  [Parkb,  B.  You  do  not  even  aver  that  the  name 
is  unlawfully  expunged  from  the  lists.]  The  Court  of  Queen's  Bench, 
before  stat.  7  W.  4  &  1  Vict.  c.  78,  could  not  grant  a  mandamus  where 
a  name  had  been  improperly  expunged  by  a  former  mayor ;  In  the  mat- 
*9ftm  *®^  ^^  '^^  Mayor  of  Hythe,  5  A.  &  E.  832 :  that  decision  *pro- 
-■  duced  the  enactment  in  sect.  24 :  the  intention  was  to  give  a 
power  of  review ;  and  the  question  therefore  is  now  whether  the  name 
was  improperly  expunged.  [Parke,  B.  We  must  presume  the  expung- 
ing lawful,  unless  the  contrary  appear.]  A  title  is  shown  for  that  pur- 
pose. [Parke,  B.  They  traverse  the  title  which  you  do  show  :  strike 
out  the  allegation  traversed,  and  you  establish  no  right  under  sect.  24 
of  stat.  7  W.  4  &  1  Vict.  c.  78.]  Suppose  the  name  had  not  been 
expunged  from  the  list,  but  had  been  omitted  in  the  burgess  roll :  could 
the  mayor  return  a  want  of  title  to  be  on  the  roll  from  absence  of  quali- 
fication 7(a)  The  question  here  is  not,  as  was  urged  in  the  argument 
below,  between  the  prosecutor  and  the  burgesses,  but  between  the  prose- 
cutor and  the  mayor :  as  against  the  mayor,  it  is  enough  to  show  that  he 
has  expunged  the  name  improperly.     The  necessity  of  showing  absolute 

(a)  It  rather  appeari  that  teot  24  is  altogether  inapplicable  to  raoh  a  case. 
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title  perliajM  arises,  in  strictness,  only  on  the  application  for  a  manda* 
mos;  and,  after  the  mandamns  has  issued,  the  question  regards  the 
proceeding  at  the  revision.     But,  next,  the  traverse  is  insulGcient :  the 
failure  to  pay  the  rate  cannot  be  pleaded  thus  generally.     It  is  an  esta- 
blislied  rule  that  a  general  plea  of  performance  cannot  be  generally 
trayersed :  Sayre  v.  Minns,  2  Gowp.  575,  578.     [Parke,  B.     The  case 
of  a  bond  is  not  analogous :  there  the  plaintiff  recovers  for  the  breach 
of  condition.]     In  Bex  v.  Mayor,  &c.,  of  Liverpool,  2  Burr.  723,  731, 
Lord  Maksfibld  said :  ^^  It  is  certainly  true"  ^^  that  where  an  amotion  is 
returned,  the  return  must  set  out  all  the  necessary  facts,  precisely ;  to 
show  that  the  person  is  removed  in  a  legal  and  proper  manner,  and  for  a 
*legal  cause.     It  is  not  sufficient  to  set  out  conclusions  only :  they  r^coo-i 
most  set  the  facts  themselves  out,  precisely ;  that  the  Court  may 
be  able  to  judge  of  the  matter.     And  so  it  is  also,  as  to  the  cause  of 
imotion :  this  must  be  set  out  in  the  same  manner,  that  the  Court  may 
judge  of  it."     The  same  rule  is  shown  by  Bex  v.  The  Mayor,  &c.,  of 
Abingdon,  2  Salk.  432 ;  Bex  v.  Lyme  Begis,  1  Doug.  149,  157,  8,  9 ; 
Bex  V.  The  Mayor,  &c.,  of  Doncaster,  2  Ld.  Baym.  1564, 1566.     Ashby 
V.  Harris,  2  M.  &  W.  673,  in  principle,  supports  the  general  pleading 
nle  for  which  the  prosecutor  contends.     It  does  not  appear  how  the  rate 
vas  payable  by  the  individual  in  the  first  instance,  and  not  from  the 
poor-rate ;  or  whether  it  was  a  sub-rate  for  a  part  of  the  parish.     Ordi- 
narily, the  individual  is  not  directly  liable  to  the  borough  rate  ;  stats.  5 
1 6  W.  4,  c.  76,  s.  92,  7  W.  4  fc  1  Vict.  c.  81,  s.  1.    [Alderson,  B. 
Sect.  9  of  Stat.  5  &  6  W*  4,  c.  76,  upon  which  you  frame  the  allegation 
of  title  which  is  traversed,  says,  that  the  party  must  have  paid  all  rates 
payable  ^^by  him"  in  respect  of  the  premises,  "including  therein  all 
borough  rates."]    In  Begina  v.  The  Mayor  of  New  Windsor,  7  Q.  B. 
908,  it  seems  to  have  been  held  that  a  general  return,  that  the  appli- 
cant was  not  duly  qualified,  was  good ;  but  there  the  allegation  of  title 
was  only  that  the  party  was  duly  qualified.     The  same   explanation 
applies  to  cases  where  "not  duly  elected"  has  been  held  a  sufficient  tra- 
verse of  the  general  allegation  "  duly  elected." 

Oramptonj  contrd..  Each  part  of  the  return  is  good.  As  to  the 
second  part :  the  first  point  made  on  the  other  side  is  that  the  return 
ought  to  have  shown  that  *an  objection  was  made  on  the  revision  r^cooo 
of  the  burgess  lists.  That  argument  rests  on  a  misconception 
of  the  nature  of  the  writ.  The  mayor  is  not  complained  of  for  having 
improperly  expunged  the  name  from  the  list,  but  is  required  now  to 
insert  the  name  on  the  roll.  Even  if  the  title  alleged  had  been  that,  the 
name  being  on  the  list,  it  was  expunged  without  objection,  that  would 
not  have  been  sufficient ;  Begina  i;.  The  Mayor,  &;c.,  of  Harwich,  8  A.  & 
E.  919  (where,  in  the  marginal  note,  the  word  "  replace"  ought  to  be 
altered  to  "place"  or  "insert").  But  here  the  title  is  not  so  alleged : 
that  which  is  alleged  (and  properly,  if  it  be  true  in  fact)  is  that  the  party 
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ha^l  a  qualification,  incloding,  among  other  things,  payment  of  rtfeea 
Tlie  denial  of  the  title  in  the  return  is  not  made  (as  seems  to  have  been 
supposed  by  a  part  of  the  Court  below)  to  justify  the  expunging,  but  as 
a  reason  for  not  now  inserting.  A  like  ^explanation  was  giren  of  the 
return  in  Rex  v.  Bailiffs  of  Morpeth,  1  Str.  58.  The  power  of  tke 
Court  of  Queen's  Bench  to  issue  the  mandamus  rests  exclusively  on  stit. 
7  W.  4  &  1  Vict.  c.  78,  s.  24.  The  mandamus  can  issue  only  on  the 
application  of  a  party  whose  claim  has  been  rejected,  or  name  expunged: 
but  he  is  to  show  a  good  title.  The  legislature  evidently  assumed  that 
the  mayor  might  have  made  a  right  decision  on  erroneous  grounds.  In 
general,  the  return  to  a  mandamus  is  sufficient  if  it  show  a  reason  for 
not  complying  with  the  mandate ;  Bex  v.  Round,  4  A.  &  E.  139.  [Pabks, 
B.  In  the  case  of  the  same  person  not  continuing  in  office  as  mayor,  it 
is  difficult  to  see  why  the  misconduct  of  a  former  mayor  is  to  prevent 
^ooq-i  the  present  mayor  from  ^showing  why  he  cannot  comply.]    It 

^  cannot  prevent  him :  and  that  shows  what  the  general  constriK- 
tion  of  the  statute  is.  And  any  other  construction  would  give  an  opp(N> 
tunity  for  collusion ;  since  a  bad  objection  might  be  urged  against  s 
party  who  had  no  real  title.  As  to  the  second  point,  it  is  sufficient  to 
traverse  any  essential  part  of  the  title  as  laid.  It  is  contended  that  the 
party  is  not  liable  directly  to  a  borough  rate :  he  is,  at  least,  liable  in 
the  sense  in  which  (as  pointed  out  from  the  Bench)  sect.  9  of  stat  b  k 
6  W.  4,  c.  76,  assumes  him  to  be  liable :  he  must  ultimately  pay  hii 
portion.  The  rules  as  to  special  demurrers  can  hardly  be  applied  to 
pleading  in  mandamn8.(a)  [Pabke,  B.  There  seems  to  be  a  difficnity 
in  any  mode  of  pleading  here  except  that  which  has  been  adopted.  If 
an  action  were  brought  against  the  mayor  for  not  enrolling  a  party,  and 
the  declaration  alleged  payment  of  all  rates,  what  else  could  the  def^d- 
ant  do  but  deny  the  allegation  in  terms  ?  If  he  were  to  plead  that  the 
prosecutor  had  not  paid  a  certain  rate,  which  the  return  described,  that 
would  not  be  a  confession :  he  must  therefore  traverse.  The  q>ecial 
traverse  with  an  inducement  would  formerly  have  been  a  mode  of  alleg- 
ing the  non-payment  of  the  particular  rate  without  concluding  to  the 
country  ;  and  that  would  have  enabled  the  defendant  to  show  what  rate 
he  insisted  upon.  But  now  the  traverse  must  conclude  to  the  country. 
Then,  is  there  any  difference  between  such  an  action  and  a  mandamns 
to  enrol  7  It  is  true  that,  on  the  trial,  it  may  be  assumed  that  all  the 
rates  have  been  paid  till  some  one  rate  is  shown  to  have  been  lawfully 
MQA-y  made,  and  not  to  have  been  paid :  but  the  ^question  is  as  to  the 

^  pleading.]  The  case  of  a  bond  is  inapplicable  There  the  plain- 
tiff is  to  show  what  he  claims  to  recover.  Besides,  the  rules  as  to  plead* 
ing,  in  such  a  case,  are  directed  to  prevent  multifarious  pleading :  but, 
in  the  case  of  a  mandamus,  there  is  no  limit  to  the  number  of  exenses 
which  may  be  shown  in  the  return.     And  the  rates  are  more  within  the 

(a)  See  BUts.  9  Ann.  o.  20,  a.  2, 1  W.  4,  o.  21«  ■•  S. 
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knowledge  of  the  prosecutor  than  of  the  defendant.  In  5  Bac.  Abr. 
282  (7th  ed.),  Mandamui  (I),  it  is  laid  down :  ^^  To  a  mandamns  to  admit 
a  person  alderman,  the  party  may  return,  that  he  wsfl  not  qualified,  or 
that  he  was  not  elected :  also,  several  causes  may  be  returned,  but  they 
most  be  consistent ;  and  therefore  if  the  return  admits  a  good  election, 
and  afterwards  avoids  it  by  the  matter  repugnant,  this  is  naught." 
[Pabke,  B.  The  meaning  is,  that  the  return  of  Not  qualified  or  Not 
elected  may  be  made  when  the  writ  avers  a  qualification  or  an  election : 
it  is  not  meant  that  such  return  may  be  made  by  way  of  confession  and 
avoidance.]  That  is  so,  as  pointed  out  in  the  next  page  in  Bacon :  and 
the  role,  so  understood,  supports  this  return.  Any  other  rule  would 
make  it  necessary  to  return  evidence.  It  is  attempted  to  distinguish 
Begins  r.  The  Mayor  of  New  Windsor,  7  Q.  B.  908,  on  the  ground  that 
the  suggestion  there  was  only  of  a  general  qualification  which  might 
well  be  traversed :  but,  if  there  be  a  distinction,  it  is  in  favour  of  the 
defendant  here,  since  the  traverse  not  only  is  not  larger  than  the  sug- 
gestion, but  is  more  specific  than  that  in  Begina  v.  The  Mayor  of  New 
Windsor.  In  Rex  v.  Mayor,  fcc.,  of  York,  5  T.  R.  66,  it  was  ruled 
that,  when  the  writ  sets  out  the  proceedings  of  an  election,  a  return  is 
^ot  good  which  states  only  that  the  mayor,  ftc,  were  ^^  not  duly  r«285 
assembled"  V  to  proceed  to  the  election,"  though  the  writ  sug- 
gested the  power  of  election  to  be  in  the  persons  named,  ^^  duly  assem- 
bled," and  alleged  that  they  were  *^  duly  assembled:"  but  that  was  be- 
cause the  return,  by  not  denying  that  the  persons  were  ^^  duly  assembled" 
for  some  purposes,  set  up  a  negative  pregnant ;  and  because  also  the 
return,  at  another  part,  admitted  the  general  legality  of  the  assembly. 
The  decisions  in  Rex  v.  Penrice,  2  8tr.  1285,  and  Rex  r.  Williams,  8 
B.  k  C.  681,  go  the  full  length  of  the  principle  for  which  the  defendant 
contends :  and  in  Rex  v,  Lyme  Regis,  1  Doug.  79,  a  return  in  the  con- 
junctive, '^Not  duly  elected  admitted,  and  sworn,"  was  held  bad.  In 
Rex  V.  Maiden,  2  Salk.  482,  it  was  held  that,  when  the  writ  suggested 
one  constitution  of  a  borough  and  the  return  set  up  another,  instead  of 
trarersing  that  suggested,  the  return  was  bad.  Rex  v.  The  Mayor,  ftc, 
of  Abingdon,  2  Salk.  432,  is  in  favour  of  the  defendant :  there  the  tra- 
Terse,  instead  of  being,  generally,  that  the  prosecutors  were  not  capital 
burgesses,  as  suggested  in  the  writ,  was  narrowed  to  a  supposed  subse- 
quent invalidation  of  the  election  :  and  it  was  held  that  this  was  bad,  as 
not  answering  the  suggestion  in  the  writ.  Rex  v.  Mayor,  &c.,  of  Liver- 
pool, 2  Borr.  723,  has  no  resemblance  to  this  case :  there  the  defendants, 
instead  of  traversing  the  suggestion  in  the  writ,  returned  affirmative 
matter,  which  was  held  insufficient.  So  in  Rex  v.  Mayor,  &c.,  of  Don- 
caster,  2  Ld.  Raym.  1564,  the  return  alleged  the  refusal  to  obey  orders 
ss  new  matter,  and  not  by  way  of  traverse  of  any  ^allegation  in  r«oog 
the  writ.  But,  next,  if  the  second  part  be  too  general,  the  third  ^ 
part  is  sufficiently  particular,  and  on  that  the  defendant  is  entitled  to 
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judgment.  [He  then  proceeded  to  argue  this  point :  but  the  Court 
Boggpsted  that  it  would  be  advisable  to  dispose  at  once  of  the  question 
as  to  the  second  part  of  the  return :  to  which  counsel  assented.] 

Pcaeockj  in  reply,  Regina  v.  The  Mayor,  &c.,  of  York,  6  T.  R.  66, 
is  an  authority  for  the  prosecutor.  [Bolfb,  B.  In  that  case  the  writ 
did  not  suggest  that  the  persons  were  duly  assembled  to  elect  a  recorder; 
the  return  was  therefore  not  a  traverse.]  Suppose  here  the  writ  bad 
alleged  that  a  certain  rate  had  been  paid,  and  no  other  made ;  it  could 
not  then  have  been  a  good  return  to  say  that  others  were  made.  [Rolfs, 
B.  That  is  the  case  of  a  general  negative  met  by  a  general  affirmative; 
here  the  general  affirmative  is  met  by  a  general  negative.]  ^e  return 
may  be  said  to  amount  to  an  affirmative  here  :  it  must  mean  that  some 
rates  were  made  which  were  not  paid.  [Parke,  B.  How  is  such  a 
return  to  be  framed  7  It  should  state  the  making  of  certain  rates  and 
the  nonpayment.  Wilde,  C.  J.  Many  authorities  seem  to  show  that 
is  enough  to  traverse  the  suggestion  in  terms,  and  that  the  prosecutor, 
if  he  desires  particularity,  must  set  the  example.  Why  did  not  you  say 
that  certain  rates  were  paid  and  no  other  rate  made  ?]  That  raises  the 
question  whether  the  defendant,  then,  could  have  returned  generally  that 
other  rates  were  made  and  not  paid  7  [Rolfe,  B.  That  still  is  the 
case  of  a  general  negative  met  by  a  general  affirmative.]  In  Bex  v. 
*2871  -^^^^^^^i  ^^^  traverse  was  certain  to  every  intent :  '''here  the  re- 
^  turn  raises  a  mixed  question  of  law  and  fact.  If  issue  were 
taken  on  this  traverse,  could  it  be  left  to  the  jury  whether  there  had  been 
good  rates  which  were  not  paid  7  In  Bex  t;.  Baili£fs  of  Morpeth,  1  Str. 
68,  which  has  been  cited  on  the  other  side,  the  Court  said  that  the 
return,  which  stated  that  the  party  claiming  admittance  had  not  taken 
the  oaths  by  the  act  appointed  to  be  taken,  was  bad  for  not  showing  what 
the  oaths  were.  [Parke,  B.  That  was  .new  matter.]  The  title  here  is 
occupation  subject  to  the  proviso  of  stat.  5  &  6  W.  4,  c.  76,  s.  9.  It 
was  for  the  defendant  to  bring  the  case  within  the  proviso.  Such  plead- 
ing as  this  would  not  be  allowed  in  an  action  of  trespass  for  distraining 
for  the  rates.  If  a  borough  rate  were  made  in  the  ordinary  way,  there 
being  no  sub-rate,  the  occupant  would  not  be  disfranchised  for  not  pay- 
ing that,  for  he  would  be  liable  only  to  pay  the  poor  rate. 

Wilde,  G.  J.  We  are  all  of  op-nion  that  the  defendant  is  entitled  to 
judgment  on  one  point,  which  goes  to  the  whole  case.  The  question  is, 
what  title  is  suggested  by  the  writ.  -  Is  it  that  the  party,  being  on  the 
list,  was  struck  off  without  notice  7  No.  But  that  he  was  an  occupier, 
and  possessed  all  the  incidents  to  qualification,  including  payment  of  aU 
the  poor  and  borough  rates  payable  by  him,  with  exceptions.  Is  that 
answered 7  The  answer  is  that  he  has  not  paid  all  with  such  exception; 
that  is,  a  distinct  denial.  But,  then,  is  the  form  sufficient  7  Why,  the 
long  course  of  authorities  through  which  we  have  been  travelling  shows 
that  it  is  enough  if  the  traverse  in  the  return  be  as  particular  as  the  sng* 
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gssdon  whicli  is  trayersed.    No  ^anthoritj  has  been  found  show-  r*2f^H 
ing  that  Buch  a  generality  is  too  large.    As,  therefore,  the  title  set 
up  is  here  denied,  and  in  terms  not  more  general  than  the  allegation  in 
the  writ,  we  agree  with  the  judgment  of  the  Court  of  Queen's  Bench  on 
the  second  part  of  the  return,  and  affirm  their  decision. 

CoLTMAN  and  Williams,  Js.,  and  Parke,  Aldsrson,  Rolfb,  and 
Plait,  Bs.,  concurred.  Judgment  affirmed,  (a) 


fa)S««  Qnj  «.  FrUr,  in  Exoh.  Ch.i'Jukiiary  22d|  1860,  rerening  the  jadgment  of  Q.  B.  in 
Friir  r.  Gny,  July  Uth,  1M8. 


GENTv.  CUTTS.    Dee.  4. 

Ibe  eoadiHoB  in  a  replerin  bond,  to  proseoato  the  init  without  delaj,  may  be  broken  bj  a  deUy 
vikidi  do«f  not  ezooed  the  time  allowed  by  the  ordinary  praotloe  of  the  oonrtay  if  the  defendant 
is  nplerin  be  nndnly  prejudiced  by  lueh  delay. 

IHun,  therefore,  a  plaint  in  replevin  waa  removed  into  the  Superior  Court  on  2d  NoTember,  and 
the  plaintiff  obtained  BOTeral  raeeeesire  orders  for  time  to  declare,  and  did  not  deolare  until 
30th  April  following:  Held,  in  debt  on  the  replevin  bond,  that  there  waa  evidenee  for  a  jury 
of  delay  in  proeeenting  the  replevin. 

A  deelantion  in  debt  on  a  replevin  bond  atated  the  bond,  the  removal  of  the  plaint^  declaration 
ia  replevin,  and  avowry,  and  then  alleged  that  the  obligor  did  not  proaecnte  hia  aforeaaid  anit 
vithoat  delay;  bn^  on  the  contrary  thereof,  delayed  ita  proaeontion  for  a  long  and  unreaaonable 
time,  and  untQ  the  obligor,  long  after  a  reaaonable  time  )umI  elapaed  for  the  trial,  died  before 
iaae  joined.  Held,  that  the  language  of  the  breach  did  not  confine  the  plaintiff  to  the  proof 
cf  delay  between  the  avowry  and  death  of  the  obligor,  and  that  the  plaintiff  waa  at  liberty  to 
(nt>Te  a  delay  in  declaring. 

DsBT  on  a  replevin  bond. 

The  declaration  stated  a  distress  upon  one  Simpson,  since  deceased, 
for  rent  due  to  the  plaintiff;  that  thereupon  Simpson  prayed  a  return 
of  the  distress,  and  the  sheriff  took  from  Simpson  a  replevin  bond  in  the 
usual  form,  conditioned  to  prosecute  his  suit  ^'  with  effect  and  without 
delay,"  the  defendant  being  one  of  the  sureties  to  such  bond ;  that  the 
Bheriff  then  replevied  to  Simpson,  who  levied  his  plaint  in  the  county- 
court  against  the  present  plaintiff  and  others ;  and  that  *the  plaint  r«ooq 
was  duly  removed  to  the  Court  of  Exchequer  by  re.  fa.  h.  re- 
tamable  on  2d  November,  1848.  The  declaration  then  stated  that  after- 
wards, to  wit,  on  30th  April,  1844,  Simpson  declared  in  replevin  against 
the  plaintiff  and  the  others ;  and  that  afterwards,  to  wit,  on  9th  July, 
1844,  the  plaintiff  avowed.  Breach :  that  Simpson  ''  did  not  nor  would 
prosecute  his  aforesaid  suit  in  the  Court  of  Exchequer  without  delay ; 
but,  on  the  contrary  thereof,  delayed  the  prosecution  of  the  said  action 
for  a  long  and  unreasonable  time,  and  until  the  said  John  Simpson,  long 
after  a  reasonable  time  had  elapsed  for  the  trial  and  determination  of 
the  sud  action,  to  wit,  on  the  16th  November,  1844,  died,  before  issue 
joined :"  whereby  plaintiff  was  prevented  from  obtaining  a  return  of  the 
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distress,  and  whereby  the  ]  ond  became  forfeited ;  which  had  smce  been 
dalj  assigned  to  the  phiintff. 

Plea.  That  Simpson  did  not  delay  the  prosecution  of  Uie  said  action 
for  an  unreasonable  space  of  time,  modo  et  form&.     Issue  thereon. 

The  cause  was  tried  before  Erle,  J.,  at  the  Middlesex  sittings  after 
Michaelmas  Term,  1846.  It  appeared  that  the  bond  in  question  was 
executed  on  the  29th  August,  1843,  and  that  the  plaint  had  been  re- 
moyed  into  the  Court  of  Exchequer  by  writ  of  re.  fa,  lo.  issued  on  the 
7th  September,  and  returnable  on  the  2d  November  in  the  same  year. 
On  the  Ist  November  the  defendants  in  replevin  entered  an  appearance 
in  the  Exchequer ;  and  on  the  following  day  the  return  to  the  re.  fa,  k 
was  filed.  On  the  29th  February,  1844,  Simpson  was  ruled  to  declare* 
He  then  obtained  several  orders  for  time  to  declare,  and  did  not  declare 
♦2901  ^^^'^  ^^^^  April,  1844.  The  delay  between  29th  *Pebniary  and 
30th  April  was  accounted  for  by  the  defendants  in  the  replevin 
suit  not  having  produced  certain  documents  pursuant  to  a  Judge's  order. 
The  defendants  avowed,  &c.,  on  the  9th  July,  too  late  for  the  canse^ 
which  was  a  country  cause,  to  be  tried  at  the  Summer  assizes.  On  the 
16th  November  Simpson  died. 

For  the  present  defendant  it  was  contended  that  the  only  delay 
charged  by  the  breach  was  after  the  avowry,  and  that  there  was  no  evi- 
dence  of  such  delay ;  and  also  that,  if,  upon  the  breach  'assigned,  the 
plaintiff  could  rely  upon  a  delay  in  delivering  the  declaration  in  replevin, 
still  there  was  no  evidence  of  delay  even  in  that  respect,  as  the  plaintiff 
had  the  time  allowed  by  the  general  practice  of  the  Court,  and  bad  noi 
exceeded  that  time. 

The  learned  Judge  was  of  opinion  that  the  form  of  the  present  decla- 
ration did  not  preclude  the  plaintiff  from  relying  upon  delay  in  anjpirt 
of  the  prooeedkigs  in  the  replevin  suit,  and  ako  that  there  was  sufficienl 
evidence  of  delay  to  go  to  the  jury.  A  verdict  having  been  found  for 
the  plaintiff, 

WiUeSj  in  the  following  term,  obtained  a  rule  to  show  cause  why  there 
should  not  be  a  new  trial  (a)  on  the  ground  of  misdirection.  He  cited 
Harris  v.  Mantle,  3  T.  R.  807,  to  show  that  the  plaintiff  had  no  right 
to  rely  upon  the  general  terms  preceding  the  words  '^  but  on  the  contrary 
thereof,"  &c.,  in  the  breach  assigned,  and  contended  that  the  subsequent 
part  of  the  breach  limited  him  to  the  proof  of  delay  between  the  time  of 
♦2911  *^^^^  *^^  ^^^  death  'f  Simpson.  He  cited  Seal  v.  •Phillips,  3 
^  Price,  17,  also,  to  sho#  that  it  was  not  open  to  the  plaintiff  to 
prove  delay  in  declaring  in  the  replevin  action,  because  the  present 
declaration  contained  no  averment  that  the  defendants  in  that  aotioB 
(including  the  now  plaintiff)  had  appeared ;  and  contended  that  soch 

(a)  And  alio  whj  the  judgment  dioald  not  be  aneiUd;  but  tbU  put  of  the  nit  *•• 
•htndoDed. 
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delaj  as  was  allowed  by  the  rules  of  practice  could  be  no  breach  of  the 
condition  of  the  bond« 

Bmll  and  Wise  now  showed  cause.    Whether  the  former  or  latter 
part  of  the  breach  be  taken,  it  is  equally  general,  and  in  effect  the  same 
thing;  in  the  former  part  the  complaint  is  that  the  defendant  did  not 
prosecute  his  suit  without  delay ;  in  the  latter,  that  he  delayed  the  prose* 
cntion  thereof.     If  the  latter  does  vary  from  the  former,  the  former  may 
still  be  relied  upon ;  Perreau  v.  Bevan,  5  B.  &  C.  284 — 305.     Seal  v. 
Phillips  has  no  reference  to  any  point  of  pleading,  and  merely  decides 
that  before  appearance  in  the  county  court  the  defendant  in  replevin  is 
not  entitled  to  an  assignment  of  the  replevin  bond  on  the  plaintiff's 
neglect  to  declare  at  the  next  county  court.     There  was  evidence  of 
delay  in  declaring  in  the  replevin  action ;  and  the  verdict  ought  not  to 
be  disturbed. 
Wdkif  in  support  of  the  rule,  insisted  on  the  points  made  in  moving. 
Lord  Dbnman,  C.  J.     I  think  the  case  was  properly  left  to  the  jury. 
Coleridge,  J.(a)    As  to  the  form  of  the  declaration,  I  think  the  evi- 
dence of  delay  in  declaring  was  admissible  under  the  issue.     It  has  been 
said  that  the  ^plaintiff  cannot  be  chargeable  with  delay  so  long  p^oqo 
as  he  does  not  exceed  the  time  allowed  by  the  practice  of  the  '- 
Courts.     But  I  think  the  general  rules  of  practice,  which  are  framed  to 
meet  the  generality  of  actions,  do  not  necessarDy  apply  to  this  case. 
The  periods  of  time  allowable  under  those  rules  may  be  very  reasonable 
in  some  actions,  and  very  improper  in  replevin. 

Erlb,  J.  I  am  of  the  same  opinion.  In  considering  the  applicability 
of  general  rules  of  practice  to  a  point  like  the  present  we  ought  not  to 
lose  sight  of  the  nature  of  a  replevin  suit.  The  tenant  gets  the  distress 
oat  of  the  landlord's  possession  and  into  his  own  on  giving  security.  If 
the  action  is  pending  for  any  long  time,  there  is  danger  that  the  value 
of  the  distress  or  the  solvency  of  the  sureties  to  the  replevin  bond  may 
be  affected  by  the  delay.  I  think  the  plaintiff  in  such  an  action  is  oblig^ 
to  go  on  with  his  proceedings,  just  as  an  attorney  would  be  who  had  con- 
tracted to  use  due  diligence.  Rule  discharged.(fr) 

(o)  pATTBSOir,  J.,  liAd  left  the  Court 
{b)  Reported  by  H.  DariaoD,  Beq. 

Set  MorrU  «i  Matthem,  S  Q.  B.  SM. 
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MALDEN  V.  FYSON. 

M.  agreed  with  F.  to  purchase  land  of  him.  On  prodaetion  of  F.'s  title,  M.  objected  to  it  ?. 
insiflted  that  it  was  good,  and  gare  notice  that  he  should  sell  at  M.'s  risk.  M.  then  filed  a  biU 
against  F.  for  a  specific  performance ;  and  the  question  of  title  was  referred  hj  the  Court  of 
Chancery  to  a  Master,  who  reported  that  F.  had  not  a  good  title :  whereupon  the  bill  wu  dis- 
missed without  costs  on  either  side;  that  being  the  practice  of  the  Court  of  Chancezy  in 
such  cases. 

Held,  that  M.  oould  jiot  recorer  from  F.|  as  damages  for  breach  of  the  oontract»  costs  incurred  by 
M.  in  the  Chancery,  suit. 

This  was  an  action  on  promises,  to  recover  2387.  13«.  5(2.,  alleged  bj 
the  plaintiff  to  be  the  amount  of  damages  sostained  by  him  in  consequence 
^  of  *the  defendant  having  failed  to  make  him,  the  plaintiff,  a  good 

-I  title  to  certain  lands  and  premises,  pursuant  to  the  contract  here- 
inafter referred  to.  Plea :  payment  of  lOOZ.  into  Court,  and  that  plain- 
tiff had  not  sustained  damages  to  a  greater  amount.  Replication: 
damages  ultr^.     Issue  thereon. 

The  cause  came  on  to  be  tried  before  Pattebok,  J.,  at  the  sittings  for 
Middlesex  in  Michaelmas  Term,  1846 :  when  a  verdict  was  found  for  the 
plaintiff  for  1S8L  18s.  5d.  damages,  and  40«.  costs,  subject  to  the  opinion 
of  the  Court  on  the  following  case. 

On  13th  August,  1842,  a  contract  was  entered  into  between  the  plain- 
tiff and  the  defendant,  whereby  the  defendant  agreed  to  sell,  and  the 
plaintiff  agreed  to  purchase,  certain  lands  and  premises,  at  the  price  of 
S50Z.,  subject  to  certain  conditions  of  sale  annexed  to  the  contract.  The 
plaintiff,  immediately  on  the  execution  of  the  contract,  paid  the  defendant 
85Z.  in  part  of  the  purchase-money.  The  plaintiff's  solicitor  objected  to 
the  title,  as  disclosed  by  the  abstract,  and  called  for  further  evidence  in 
support  of  it.  The  defendant's  solicitor  insisted  that  the  title  was  unob- 
jectionable, regard  being  had  to  the  conditions  of  sale.  Several  letters 
passed,  and  interviews  took  place,  between  the  solicitors  of  the  respective 
parties  upon  the  subject ;  and  at  length,  on  24th  April,  1843,  Uie  de- 
fendant, by  his  solicitor,  gave  the  plaintiff  notice  that,  unless  he  did 
within  eight  days  complete  the  purchase,  he  would  proceed  to  resell  the 
property ;  and  that,  if  there  should  be  any  deficiency  occasioned  by  such 
second  sale,  he  would  proceed  to  recover  it  from  the  plaintiff,  pursuant 
to  the  terms  of  the  contract.  On  2d  May,  1843,  the  plaintiff  gave  the 
*2941  ^^^*^^^^^^  notice  of  his  intention  '''to  file  a  bill  against  him  to 
■^  compel  him  specifically  to  perform  the  contract  of  ISth  August, 
1842,  and  also  for  an  injunction  to  restrain  him  from  selling  or  conveying 
away  the  property ;  and  that,  if  he  did  sell  or  convey  any  part  of  it,  he 
would  be  held  responsible  for  so  doing,  and  for  all  costs  and  expenses 
occasioned  thereby. 

On  3d  May,  1843,  the  plaintiff  filed  a  bill  in  the  Court  of  Chancery 
against  the  defendant,  praying  for  a  specific  performance  of  the  said 
contract,  for  an  abatement  from  the  purchase-money  in  respect  of  defi- 
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mencj  of  quantity  and  in  respect  of  certain  taxes  charged  on  the  land 
comprised  in  the  particulars  of  sale,  and  for  an  injunction  to  restrain 
the  defendant  from  selling,  conveying,  or  disposing  of  the  property. 

On  13th  July,  1843,  the  defendant  filed  his  answer  to  the  said  bill ; 
in  which  (amongst  other  things)  it  was  stated  that,  ever  since  the  con- 
tract was  entered  into,  he  had  alleged,  and  that  he  did  still  allege,  that 
he  possessed,  and  could  show,  a  good  title  to  the  said  premises  so  sold 
to  ihe  plaintiiT  as  aforesaid,  such  as  by  the  terms  of  the  contract  he  was 
boimd  to  show,  but  not  further  or  otherwise.  The  bill  was  amended ; 
and  a  further  answer  was  filed  by  the  defendant  on  26th  October,  1843 ; 
witnesses  were  examined  on  7th  February,  1844 ;  and  the  cause  came 
on  for  hearing  before  the  Master  of  the  Rolls  on  8th  July,  1844 ;  when 
a  decree  was  made,  referring  it  to  the  Master  of  the  Court  in  rotation 
to  mquire,  and  state  to  the  Court  whether  the  defendant  could  make  a 
good  title  to  the  premises  comprised  in  the  said  agreement,'  having  regard 
to  the  terms  of  the  said  agreement.  On  18th  November,  1845,  Master 
DowDiswBLL  reported  that  the  defendant  could  *not  make  a  good  rtoQ^i 
title  to  the  said  premises.  That  report  was  subsequently  con- 
firmed by  the  Court :  and,  on  18th  March,  1846,  an  order  was  made  by 
the  Master  of  the  Rolls,  whereby  his  lordship  ordered  that  the  plaintiff's 
bill  should  stand  dismissed  out  of  Court  without  costs. 

It  is  the  practice  of  the  Court  of  Chancery,  when  a  bill  for  specific 
performance  of  a  contract  is  dismissed  owing  to  the  inability  of  the- 
defendant  to  perform  it,  to  dismiss  such  bill  without  costs. 

The  question  for  the  opinion  of  this  Court  was,  whether  the  plaintiff 
was  entitled  to  recover  in  the  present  action  any  part  of  the  costs  in- 
curred by  him  in  instituting  and  promoting  the  said  suit  in  Chancery.. 
If  the  Court  should  be  of  opinion  that  the  plaintiff  was  so  entitled,  then 
the  bill  of  costs  of  the  plaintiff's  solicitor  was  to  be  taxed  in  such  man- 
ner as  the  Court  should  direct ;  and,  whatever  sum  was  taxed  off,  it  was 
(after  allowing  to  the  plaintiff  the  costs  of  taxation)  to  be  deducted  from 
the  said  sum  of  1S8L  13«.  5d, ;  and  the  verdict  found  for  the  plaintiff 
was  to  stand  for  the  residue.  If  the  Court  should  be  of  a  contrary 
opinion,  then  the  verdict  was  to  be  entered  for  the  defendant. 

The  case  was  argued  in  last  term.(a) 

Maniityy  for  the  plaintiff.  The  plaintiff  must  recover  at  least  some 
part  of  the  costs  in  Chancery.  The  Court  of  Chancery,  indeed,  could 
not,  according  to  its  ordinary  practice,  give  costs  upon  dismissing  the 
hill  on  the  ground  of  the  defendant's  inability  to  perform  the  contract. 
But  the  question  before  this  Court  is,  whether  *the  plaintiff  has  r#oQg 
not  been  damaged  in  this  respect  by  the  fault  of  the  defendant ; 
if  BO,  he  is  entitled  to  recover  for  the  special  damage.  [Wightman,  J. 
Why  did  you  file  your  bill,  the  defendant  having  no  title  ?]  The  defend- 
ant asserted  that  he  had  a  title.     In  Sherry  v.  Oke,  3  Dowl.  P.  C.  349, 

(a)  NoTember  Ifith.    Before  Lord  Dbhvav,  C.  J^  Colbridob,  Wightvah,  and  Eblb,  Js. 
VOL.  XI.— 28 
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the  purchaser  of  land  under  a  contract  was  allowed,  in  an  action  for 
breach  of  the  contract,  to  recover  as  damages  the  interest  of  money 
which  had  been  borrowed  by  him,  and  kept  idle,  to  complete  the  pur* 
chase.  In  Hopkins  v.  Grazebrook,  6  B.  &  C.  31,(a)  the  plaintiff  recorered 
damages  for  the  loss  he  had  suffered  by  the  contract  not  being  performel 
[WiGHTMAN,  J.  You  objected  to  the  defendant's  title :  if  you  were 
right,  you  could  not  but  fail  in  your  suit  in  Chancery.  Lord  Denicah, 
G.  J.  Perhaps  the  defendant  might  have  there  produced  an  amended 
title.]  He  might  so.  If  such  an  objection  could  prevail,  a  vendor  wlio 
repented  of  his  bargain  might  escape  by  showing  to  the  vendee  a  bad 
title,  though  he  could  make  a  good  one.  The  purchaser  has  a  right  to 
know  what  the  real  title  is.  Walker  v.  Moore,  10  B.  k  G.  416,  shows 
what  are  the  special  circumstances  under  which  the  plaintiff  is  confined 
to  the  expense  of  investigating  the  title  and  nominal  damages  for  bread 
of  contract ;  there  the  defendants  had  acted  bonfi  fide,  and  the  plaintiff 
had  incurred  the  additional  damages  claimed  by  acting  too  hastily.  In 
Jones  V.  Dyke(()  the  purchaser  recovered  damages  of  the  kind  claimed 
here.  Hodges  v.  Earl  of  Lichfield,  1  New  Ga.  492,  will  be  cited  on  the 
other  side.  But  there  the  vendor  sued  the  purchaser  in  Ghancery,  and 
*2971  ^^'^  9  ^dkiiA  the  question  arose  as  to  the  purchaser'a  extra  costs 
^  in  that  suit.  The  costs  of  the  suit  were  not,  as  here,  immediately 
connected  with  the  breach  of  contract ;  and  the  Gourt  of  Ghancery  had, 
at  any  rate,  fixed  the  amount.  Here  there  has  been  no  adjudication  on 
the  amount.  A  similar  explanation  applies  to  Hathaway  v,  Barrow,  1 
Gampb.  151.  If  it  be  urged  that  a  party  cannot,  in  one  action,  recover 
the  costs  of  another,  the  answer  is  that  such  recovery  is  allowed  where 
no  costs  could  be  given  in  the  first  proceeding ;  Nowell  v,  Boake,  XB.  t 
G.  404,  is  a  strong  instance :  and  that  case  is  recognised  and  explained 
in  Grace  r.  Morgan,  2  New.  Ga.  584,  587.(<?)  So,  where  a  party,  being 
illegally  arrested,  was  discharged,  but  without  costs,  as  he  refused  to 
undertake  not  to  bring  an  action,  and  he  did  afterwards  bring  the  action, 
he  was  held  entitled  to  recover  therein  the  costs  incurred  by  him  on  the 
arrest  and  application  to  be  discharged ;  Pritchet  v.  Boevey,  1  G.  &  M. 
776 ;  S.  G.  8  Tyrwh.  949. 

Martin^  contrd..  The  plaintiff  ought  to  have  insisted  on  the  badness 
of  the  title.  Instead  of  that,  he  institutes  an  unnecessary  suit  in  Chan- 
cery, fails  in  it  because  his  own  objection  to  the  title  turns  out  to  be 
sound,  and  then  sues  in  this  Gourt  to  recover  the  expenses  to  which  he 
has  put  himself.  First,  the  damages  claimed  are  too  remote.  In  Sheny 
V,  Oke,  8  Dowl.  P.  G.  849,  the  damages  were  a  direct  consequence  of 
the  breach  of  contract.  In  Hopkins  v,  Grazebrook,  6  B.  &  C.  81,  also, 
the  damages  were  direct ;  it  is  diflScult  to  see  what  doubt  could  arise 

(a)  8m  Robinion  «.  Harmaiiy  1  Bzeh.  S50. 

(h)  Appendix  to  Sngden's  Vend,  k  Porch.  No.  5,  p.  1078  (llth  ed.) 

(e)  See  Doe  «.  FUUter,  13  M.  A  W.  47 
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*m  the  case,  except  upon  the  authority  of  Flureau  v.  Thornhill,  r^iono 
2  W.  Bl.  1078,  which  was  there  explained.  Jones  v.  Dyke  is  a  nisi  '- 
prios  ease,  which  scarcely  amounts  to  a  direct  decision  ;  Magdonald,  C. 
B.,  seems  there  to  have  intimated  what  he  thought  reasonable,  in  the 
chsracter  of  arbitrator.     Hathaway  v.  Barrow,  1  Campb.  151,  is  in 
faronr  of  the  defendant.    Nowell  v,  Roake,  7  B.  &  C.  404,  was  an  action 
for  mesne  profits,  which  is  ancillary  to  the  ejectment :  there  the  plain- 
tiff recovered  certain  costs  of  the  former  ejectment,  which  the  Court, 
before  whom  the  costs  were  incurred,  had  no  power  to  award.     The 
damage  resulted  directly  from  the  defendant's  wrongfully  withholding 
possession.     In  Sugden's  Vend.  &  Purch.  424  (Ch.  yiii.  s.  8,  11th  ed.), 
the  cases  are  collected :  and  no  instance  will  be  found  of  a  recovery  of 
damages  so  remote  as  these.    "  Filing  a  bill  for  enforcing  a  specific  per- 
formance is  one  degree  removed  from  a  consequence  of  the  contract,  and 
the  plaintiff  must  take  the  consequences  of  the  suit,  as  in  other  cases ;" 
per  TiKDAii,  C.  J.,  in  Ho4ges  v.  Earl  of  Litchfield,  1  New  Ca.  501. 
Secondly,  the  plaintiff  here,  with  full  knowledge,  has  taken  an  unne- 
cessary and  inefficient  step,  which  has  produced  the  expense  he  complains 
of.  [Lord  Dbnhan,  C.  J.  I  cannot  see  that  he  has  done  anything  wrong. 
He  was  not  to  suppose  himself  infallible ;  he  had  a  right  to  inquire  what 
the  defendant  could  produce.    But  the  defendant  certainly  was  wrong.] 
The  defendant  did  not  bring  the  plaintiff  into  Chancery :  he  offered  to 
convey  with  such  title  as  he  had ;  the  plaintiff  was  at  liberty  to  accept 
or  reject.     He  had  *no  right  to  speculate  upon  the  defendant's  r^ogg 
being  able  to  do  more  than  he  had  undertaken  to  do.     Thirdly,  ^ 
this  is  res  judicata.    This  Court  will  not  give  the  costs  which  have  been 
incurred  in  a  Court  of  Equity  and  there  refused.     They  refuse  in  pur- 
soance  of  their  ordinary  practice,  which  has  become  a  rule.   Jn  Harman 
V.  Tappenden,  8  Esp.  N.  P.  C.  278,  the  plaintiff  had  been  restored  to  a 
corporate  office  upon  mandamus ;  and  it  was  held  that  he  could  not,  in 
an  action  for  the  improper  removal,  recover  the  costs  of  the  mandamus. 
So  in  liOton  v.  Devereux,  8  B.  &  Ad.  848,  where  a  judgment  and  exe- 
cation  were  set  aside  for  irregularity,  without  costs,  it  was  held  that  i^uch 
costs  could  not  be  reeovored  as  damages  in  trespass. 

Manisiyy  in  reply.  The  Court  of  Chancery  cannot  be  said  to  have 
adjudicated ;  they  had,  by  their  own  practice,  no  power  to  give  these 
costs  at  all.  In  Loton  v.  Devereux  the  Court,  if  they  had  thought  fit^ 
could  have  given  costs  in  setting  aside  the  judgment.    Our.  adv.  vuU. 

Lord  Dbnman,  C.  J.,  in  this  vacation  (December  7th),  delivered  the 
judgment  of  the  Court. 

The  case  stated  that  *the  plaintiff  had  become  the  purchaser,  at  an 
aaction,  of  an  estate,  the  defendant's  property,  and,  after  paying  the 
deposit,  was  dissatisfied  with  the  title  disclosed  on  the  defendant's  ab- 
stract. The  defendant  always  insisted  upon  the  sufficiency  both  of  bifl 
title  and  of  the  evidence  tendered  to  establish  it.    Under  this  persuasion 
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^^001  ^^  threatened  the  plaintiff  with  *a  resale,  and  an  action  for  not 
"^  completing  his  purchase,  in  which  he  said  he  should  seek  to  reco- 
Ter  the  difference  between  the  price  at  which  the  estate  had  been  knocked 
down  to  the  plaintiff  at  the  auction,  and  that  which  it  might  fetch  on 
such  resale. 

In  this  state  of  things,  the  plaintiff  filed  his  bill  against  the  defendant 
in  the  Court  of  Chancery,  to  enforce  a  specific  performance  of  his  agree* 
ment  to  sell  the  estate.  The  defendant  in  his  answer  professed  his  rea- 
diness to  do  so,  and  produced  his  title,  with  evidence.  The  question, 
whether  he  could  make  a  good  title,  was  referred  to  a  Master  in  Chan- 
cery, who  reported  to  the  Court  that  he  was  unable  to  do  so.  The  bill 
was  dismissed  by  the  Master  of  the  Rolls,  without  costs  to  either  party. 
It  does  not  appear  whether  the  title  then  produced  was  the  same  as  that 
which  the  plaintiff  had  previously  seen  and  objected  to. 

The  dismissal  of  the  bill  was  a  matter  of  course  when  the  defendant 
appeared  to  want  the  power  to  perform  his  contract ;  and  the  refusal  of 
costs  to  the  defendant  seems  to  have  been  required  by  justice,  as  the 
plaintiff's  failure  in  his  suit  was  occasioned  by  the  defendant's  incom- 
petency to  fulfil  his  own  engagement.  But  the  plaintiff  has  brought  this 
action  to  recover,  amongst  other  things,  the  costs  to  which  he  was  put 
in  the  prosecution  of  his  unsuccessful  suit. 

Some  of  us  thought  it  might  be  important,  in  one  view  of  the  case,  to 
inquire  into  the  practice  of  Chancery :  and  we  cannot  find  or  hear  of  any 
decision  compelling  the  defendant  to  pay  costs  where  the  bill  is  dismissed 
in  such  a  suit.  We  cannot,  however,  believe  that  the  Court  of  Chancery 
does  not  possess  the  power  to  award  costs  to  a  plaintiff  undf^r  circnm- 
^cQQ^n  stances  ^involving  fraud  in  any  part  of  the  negotiation:  but, 
without  fraud,  the  rule  appears  to  be  infiexible,  that  the  udsqo- 
cessful  plaintiff,  though  not  liable  to  costs,  does  not  recover  them  in 
Chancery. 

The  plaintiff  asserts  that  these  costs  are  the  natural  consequences  of 
the  defendant's  breach  of  contract,  coupled  with  his  threat  to  resell  the 
estate,  and,  as  such,  are  recoverable.  He  rests  his  claim  on  the  practice 
of  Chancery,  which,  he  contends,  systematically  lays  these  costs  out  of 
its  consideration,  and  leaves  them  to  be  recovered  in  the  action  at  law 
for  the  damages  resulting  from  that  breach  of  contract ;  and  urges  that, 
if  he  cannot  so  make  good  his  loss  at  the  expense  of  him  who  caused  it, 
he  has  no  remedy.  On  the  other  hand,  the  general  rule  is  set  up,  that 
the  right  to  costs  nfust  always  be  considered  as  finally  settled  in  the 
Court  where  the  question  is  adjudicated  on  to  which  it  is  accessary. 

Several  cases  were  quoted  to  this  effect.  And  this  principle  was 
admitted,  in  general,  to  apply;  so  that,  if  any  costs  were  awarded, 
nothing  beyond  the  sum  taxed  according  to  the  rules  of  the  Court  could 
be  recovered  as  damages ;  or,  if  costs  were  expressly  withheld  by  an 
adjudication  in  the  particular  case,  none  would  be  recoverable  by  suit  in 
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vaj  other  courts.  We  are  of  opinion  that  this  case  falls  within  the  same 
principle.  The  general  rule  of  the  Court  of  Chancery,  a  Court  having 
foil  discretion,  must  be  taken  to  be  intended  to  apply  itself  as  an  adjudi- 
cation in  every  particular  case  which  falls  within  it.  In  the  case  of 
Hodges  V.  Earl  of  Litchfield,  1  New  Ca.  492,  in  which  the  plaintiff 
claimed  as  ^damages  extra  costs  of  a  bill  for  specific  performance,  r^^Qrvo 
TDmAL,  C.  J.,  says :  ^^  the  extra  costs  in  Chancery  are  not  a  ■- 
damage  which  is  a  necessary  consequence  of  the  breach  of  this  contract." 
''The  filing  a  bill  for  enforcing  a  specific  performance  is  one  degree 
remo?ed  from  a  consequence  of  the  contract,  and  the  plaintiff  must  take 
the  consequences  of  the  suit,  as  in  other  cases." 

The  case  (a)  dted  from  the  Appendix  to  Sugden's  Vendor  and  Pur- 
chaser  may  perhaps  admit  of  the  explanation  offered  by  the  eminent 
Judge  before  named.  At  any  rate,  that  case  is  a  solitary  decision  at 
nisi  prius,  though  the  same  state  of  facts  must  have  existed  frequently, 
and  have  founded  innumerable  claims  to  similar  redress. 

Judgment  for  defendant. 

(a)  Jonee  «.  Dykey  Appendix  to  Sugdmi'f  V.  A  P.  No.  5,  p.  1078  (11th  e<L) 


BABBER  V.  LEMON.    Deo.  7. 

B«bt  by  drawer  of  &  bill  of  exebange  egainat  aceeptor.  Plea,  that»  before  aotion,  plaintiff 
endoned  and  delirered  the  bill  to  a  third  person,  D.,  who  then  became,  and  thence  afterwards, 
to  wit,  thence  hitherto,  remained,  the  holder  thereof  by  Tirtae  of  mcb  endorMment  Repll- 
eetioo,  thai  at  the  eommenoement  of  the  action  plaintiif  was  the  bolder  of  the  bill,  without 
this  that  D.,  from  the  time  the  bill  was  so  endorsed  and  delirered  to  him  "hitkerto"  remained 
the  holder  Uiereof,  modo  et  forma. 

Held,  on  special  demurer,  that  the  replication  was  good ;  that  it  was  not  necessary  to  state  how 
the  bill,  which  plaintiif  admitted  that  he  bad  endorsed  away,  came  back  to  him ;  and  also  that 
the  trsreree  waa  not  too  large,  as  putting  in  issne  immaterial  matter  by  denying  that  D.  was 
the  holder  from  the  time  of  endorsement  "hitherto,"  because,  if  issue  had  been  joined  on  the 
tnrerM^  the  defendant  would  haTC  saccee.ded  by  proTing  that  J>.  was  holder  at  the  time  of  the 
eommenoement  of  suit. 

Dbbt.  The  first  count  of  the  declaration  was  on  a  hill  of  exchange, 
drawn  by  plaintiff  upon,  and  accepted  by,  defendant,  for  9{.  19f.  pay- 
able two  months  after  date  to  plaintiff's  order :  and  the  second  count 
upon  an  account  stated. 

Pleas.  1.  To  the  first  count,  that,  after  the  said  *bill  of  ex-  r«oAo 
change  was  drawn  and  accepted,  and  before  the  same  became  due, 
and  before  the  commencement  of  this  suit,  to  wit,  on,  Jcc.,  the  plaintiff,  then 
being  the  holder  of  the  said  bill,  as  such  drawer  thereof,  endorsed  and  de» 
lirered  the  same  to  certain  persons  carrying  on  business  under  the  name, 
Htjle,  and  firm  of  Mark  Davis  k  Son,  who  then  became,  and  thence 
afterwards,  to  wit,  thence  hitherto,  remained,  the  holders  of  the  said 
bill  by  virtue  of  such  endorsement  thereof  as  last  aforesaid:  verification • 
2.  To  the  second  count,  that  the  account  therein  stated  was  stated  be- 
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tween  plaintiff  as  the  drawer,  and  defendant  aa  the  acceptor,  of  the  said 
bill  in  the  declaration  mentioned,  and  not  otherwise,  and  of  and  con- 
cerning no  other  item  or  matter  than  the  liibility  of  the  defendant  to 
pay  the  plaintiff,  as  snch  drawer,  the  amonnt  of  the  said  bill,  according 
to  the  tenor  and  effect  thereof,  and  of  his,  dsfendant's,  said  acceptance. 
That  afterwards,  and  before  the  commencement  of  this  snit,  and  while 
plaintiff  was  the  holder  of  the  said  bill  as  such  drawer  thereof,  to  wit, 
on,  &c.,  the  plaintiff  for  valuable  consideration  in  that  behalf,  that  is  to 
say  for  a  large  and  sufficient  sum  of  money,  to  wit,  a  sum  equal  to  the 
amount  of  the  said  bill  and  all  causes  of  action  arising  out  of,  upon,  or 
in  respect  of  the  same,  endorsed  and  delivered  the  said  bill  to  certain 
persons  carrying  on  business  under  the  name,  style,  and  firm  of  Mark 
Davis  k  Son,  and  from  whom  the  plaintiff  then  received  the  said  sum  m 
satisfaction  of  the  amount  of  the  said  bill  and  of  all  causes  of  action 
arising  out  of,  upon,  or  in  respect  of  the  same ;  and  that  the  said  Mark 
ncOQ^-i  Davis  k  Son  then  became,  and  thence  afterwards,  to  wit,  thenee 
''  ^hitherto,  remained  and  were,  the  holders  of  the  said  bill  by  yir- 
tue  of  such  endorseme  t.    Verification. 

Replication  to  the  first  plea :  that,  at  the  time  of  the  commencement 
of  this  suit,  the  plaintiff  was  the  holder  of  the  said  bill,  without  this, 
that  the  said  persons  in  the  plea  mentioned,  from  the  time  the  said  bill 
was  so  endorsed  and  delivered  to  them  as  in  that  plea  mentioned  hitherto, 
remained  the  holders  thereof,  mode  et  foraifi.  Conclusion  to  the  country. 

The  replication  to  the  second  plea  was  in  the  same  terms  as  the  repli* 
cation  to  the  first. 

Special  demurrer  to  the  replication  to  the  first  plea.  The  principal 
grounds  were  that  the  replication  neither  traversed,  nor  confessed  and 
avoided,  the  allegation  in  the  first  plea  that  plaintiff  endorsed  and 
delivered  the  bill  as  therein  alleged ;  that  it  did  not  disclose  in  what 
manner  any  right  of  action  in  debt  accrued  to  plaintiff  after  he  had  so 
endorsed  and  delivered  the  bill ;  that  it  did  not  disclose  in  what  manner 
plaintiff  became  the  holder  of  the  bill  at  the  time  of  suit ;  and  that 
plaintiff  might  have  become  such  holder  either  as  bailee,  in  which  case 
he  could  maintain  no  action  at  all,  or  as  endorsee,  in  which  case  he  could 
maintain  no  action  of  debt  against  defendant  as  acceptor :  that  plaintiff 
should  have  affirmatively  alleged  any  new  title  which  he  might  ha?e 
acquired  to  the  bill,  and  should  have  concluded  with  a  verification:  that 
the  traverse  taken  was  too  large,  and  put  in  issue  what  was  irrelevant 
and  immaterial,  viz.  that  the  persons  mentioned  in  the  plea  were  the 
holders  of  the  bill  at  the  time  of  pleading,  whereas  it  would  be  sufficient 
to  sustain  the  plea  to  show  that  they  were  the  holders  at  the  time  of 
suit.     Joinder  in  demurrer. 

*3051       '^'Special  demurrer  to  the  second  replication.     The  principal 

^  grounds  were  that  the  replication  neither  traversed,  nor  confessed 

and  avoided,  the  effect  of  the  second  plea,  inasmuch  as  it  left  unan- 
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svered  the  averment  that,  after  the  statement  of  the  account,  the  bill, 
eoncermng  which  the  said  accoont  was  stated,  was  endorsed  by  plaintiff 
lorTalnable  consideration,  the  receipt  of  which  operated  as  a  satisfaction 
of  plaintiff's  right  of  action  on  the  bill,  and  on  the  account  stated  in 
respect  of  such  bill,  the  plaintiff  having,  by  endorsing  the  bill,  assigned 
to  his  endorsees  the  only  debt  of  which  the  account  was  stated :  that  the 
replication  left  unanswered  averments  which  showed  that  the  debt  aris- 
ing upon  the  account  stated  was  subsequently  satisfied  by  receipt  of  the 
amount  from  third  parties  to  whom  defendant  then  became  liable  to  pay 
8ach  amount :  that,  if,  subsequently  to  such  endorsement  and  after  plain-* 
tiff  became  again  holder  of  the  bill,  any  new  account  was  stated,  the 
same  should  have  been  newly  assigned :  and  that  the  replication  was  a 
departure,  as  it  showed  a  right  of  action  on  the  bill  rather  than  on  the 
aeeoont  stated.  Other  grounds  also  were  assigned,  which  were  the  same 
in  terms  with  some  of  the  grounds  of  demurrer  to  the  first  replication. 
Joinder  in  demurrer. 

Fortesctiej  for  the  defendant.(a)  The  pleas  are  good.  They  show  that 
the  plaintiff  endorsed  the  bill  away  before  action,  and  so  displace  the 
only  title  set  up  in  the  declaration ;  Bartlett  v.  Benson,  14  M.  &  W. 
733,  Schild  V.  Kilpin,  8  M.  &  W.  678.  The  replications  are  bad.  They 
do  not  show  '^'in  what  manner  the  plaintiff  re-acquired  title  to  the  r«QAg 
bill  after  his  endorsement.  If  they  show  a  new  title  in  him  as  '' 
endorsee,  then  debt  is  not  maintainable ;  for  the  privity  between  drawer 
and  acceptor  is  abandoned ;  and  there  is  also  a  departure  from  the  de- 
claration. It  was  perhaps  necessary  that  he  should  have  declared  on  his 
new  title.  But  the  replications  do  not  show  any  new  title ;  for,  in  the 
indacement,  they  merely  allege  that  he  was  the  "  holder"  of  the  bill  at 
the  commencement  of  the  suit.  He  may  have  become  the  "holder"  by 
delivery  only  without  endorsement ;  and  such  delivery  confers  no  right 
of  action  ;  Gunliffe  v.  Whitehead,  8  New  Ca*  828.  Lastly :  the  repli- 
cations deny  that  the  persons  mentioned  in  the  plea  remained  holders  of 
the  bill  from  the  time  of  the  endorsement  "hitherto,"  that  is,  up  to  the 
time  of  replication.  This  traverse  is  too  large :  it  puts  the  title  in  issue, 
not  with  reference  to  the  time  of  commencing  the  suit  only,  but  to  the 
time  of  pleading.(i)  Such  a  traverse  makes  the  replications  bad.  The 
point  was  expressly  decided  in  Basan  v,  Arnold,  6  M.  &  W.  559. 

Cfromptariy  contrd*.  The  replications  are  good.  They  set  up  no  new 
title ;  they  traverse  the  only  material  allegations  in  the  pleas,  viz.  that 
other  persons  than  the  plaintiff  held  the  bill  at  the  commencement  of 
the  action.  The  replications  adopt  the  very  form  recommended  in  Fra- 
ser  V.  Welch,  8  M.  &;  W.  629,  686.  Even  if  the  plaintiff  Jiad  acquired 
new  title  he  would  be  remitted  to  his  former  title.  The  word  "hitherto" 
b  the  replications  is  surplusage,  and  does  not  vitiate,  even  if  surplusage 

(a)  The  demurrer  wm  argued  before  Lord  DimrAK,  C.  J.,  Pattbsok,  WiOBTMAir,  tad  Ebu,  Ja 
(i)  See  Fisher  v.  Ford,  12  A.  A  K  654. 
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*S071  ^^^^  ^  ground  of  ^demurrer.  Although  the  pleas  allege  thai 
^  Davis  &  Son  remained  holders  *^  hitherto,"  and  the  replications 
traverse  the  pleas  modo  et  form&,  yet  it  would  have  sufficed  the  defend- 
ants to  prove  the  substance  of  the  pleas ;  Stephen  on  Pleading,  220, 
note  n,  5th  ed.  The  traverse  is  confined  to  that  which  is  material : 
Basan  v.  Arnold,  6  M.  &  W.  669,  is  virtually  overruled  by  Palmer  v. 
Gooden,  8  M.  &;  W.  890.(a)  The  replication  in  that  case  followed  the 
plea,  and  included  something  immaterial  in  the  traverse ;  but  the  Court 
of  Exchequer  Chamber  held,  reversing  the  judgment  of  the  Court  below, 
that  ^^  a  party  does  not  make  an  issue  upon  the  substantial  matter  to  be 
tried  by  the  jury  bad,  merely  because  he  includes  in  it  somethipg  of  total 
surplusage  and  immateriality." 

The  plaintiff  is  at  all  events  entitled  to  succeed  on  the  account  stated ; 
for  it  must  be  understood,  from  the  plea,  that  the  account  was  stated 
after  the  bill  became  due.  If  so,  the  transfer  of  the  bill  could  not  trans- 
fer the  account  stated :  and  it  is  no  answer,  in  law,  that  plaintiff  is  a  mere 
trustee  for  defendant. 

Forte8cu€j  in  reply.  The  only  account  stated  is  respecting  the  bill, 
an  assignable  contract ;  and  the  account  stated  runs  with  the  bill.  Vfiik 
respect  to  the  form  of  traverse,  it  is  said  that  the  immateriality  is  mere 
surplusage,  and  therefore  does  not  vitiate  the  replications.  The  same 
argument  would  show  that  a  traverse  never  can  be  too  large.  In  Palmer 
V,  Gooden,  8  M.  &  W.  890,  the  immaterial  allegation  was  insensible, 
and  was  rejected  on  that  account.  (}ur.  adv.  vtifi. 

mQQQi       '''Lord  Denman,  C.  J.,  on  a  subsequent  day  in  this  vacation  (11th 
-^  December),  delivered  the  judgment  of  the  Court. 

In  this  case  the  plaintiff  declared  in  debt,  as  drawer  of  a  bill  of 
exchange  payable  to  his  own  order,  against  the  acceptor,  with  a  count 
upon  an  account  stated.  The  defendant  pleaded,  to  the  count  upon  the 
bill,  that  it  was  endorsed  by  the  plaintiff  to  certain  persons  "  who  then 
became"  and  'Hhence  hitherto  remained,  the  holders"  therein.  The 
plaintiff  replied  that  he  was  the  holder  at  the  commencement  of  the  suit, 
without  this,  that  the  said  persons  mentioned  in  the  plea  "  from  the  time" 
of  the  endorsement,  "  hitherto^  remained  the  holders  thereof."  To 
this  traverse  there  was  a  demurrer ;  and  several  causes  were  specially 
assigned. 

It  was  contended  for  the  defendant  that  the  plaintiff,  instead  of  tra- 
versing the  allegation  of  the  persons  named  in  the  plea  being  the  holders, 
should  have  shown  by  his  replication  how  the  bill,  which  he  admits  to 
have  been  endorsed  and  delivered  to  those  persons,  came  back  to  him 
again. 

We  are  clearly  of  opinion  that  there  is  nothing  in  this  objection,  and 
that  a  traverse  was  the  only  mode  of  pleading  that  could  be  adopted  by 
the  plaintiff,  as  he  could  not  plead  in  confession  and  avoidance  "^vithonl 

(«)  In  Exeh.  Ch.,  roTening  Palmer  v.  Gooden,  in  Ezch.  7  M.  A  W  48C. 
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idmittmg  that  the  persons  named  in  the  plea  were  the  holders  at  the 
tune  of  the  commencement  of  the  suit :  the  special  matter  could  only 
haye  been  stated  by  way  of  inducement ;  and  the  replication  must  have 
concluded  with  a  traverse  of  that  which  was  admitted  to  be  a  material 
and  necessary  averment  in  the  plea.  The  point  indeed  was  expressly 
decided  m  Eraser  v.  Welch,  8  M.  &;  W.  629, 686,  *and  the  correct  r*3Q9 
form  of  replication  given ;  which  is  the  same  in  substance  as  that  *"  * 
in  the  present  case. 

Bat  it  was  also  contended  by  th«  defendant  that  the  traverse  waa  too 
krge,  and  put  in  issue  immaterial  and  irrelevant  matter ;  for  it  denied 
that  the  persons  named  in  the  plea  were  the  holders  from  the  time  of  the 
endorsement  ^^  hitherto,''  using  the  very  terms  of  the  plea,  which  included 
a  time  posterior  to  the  commencement  of  the  suit.  We  should  be 
extremely  unwilling  to  give  effect  to  such  an  objection,  unless  compelled 
to  do  so  by  the  strict  rules  of  pleading ;  but  we  do  not  think  that  we  are 
80  compelled.  The  only  material  part  of  the  allegation  is  that  the  per- 
sons named  in  the  plea  were  holders  at  the  time  the  suit  was  commenced ; 
and,  as  stated  by  the  defendant  himself  in  his  demurrer,  it  would  be  suf- 
ficient, in  order  to  support  the  allegation  in  the  plea,  to  show  that  such 
persons  were  the  holders  at  the  time  of  the  commencement  of  the  suit 
If  so,  such  proof  would  be  sufficient  if  the  defendant  had  joined  issue 
upon  the  traverse ;  and  he  could  therefore  sustain  no  inconvenience  by 
the  largeness  of  it.  In  Palmer  v.  Gooden,  8  M.  &;  W.  890,  in  the 
Exchequer  Chamber,  a  similar  objection  was  taken  to  including  imma- 
terial matter  in  a  traverse ;  but  the  objection  was  overruled ;  and  Tindal, 
C.  J.,  in  pronouncing  the  judgment,  says :  '^  a  party  does  not  make  an 
issue  upon  the  substantial  matter  to  be  tried  by  the  jury  bad,  merely 
because  he  includes  in  it  something  of  total  turplmage  and  immateri- 
alitj."  This  case  appears  to  us  to  be  a  direct  authority  agsdnst  the 
objection. 

Upon  the  argument,  the  defendant  relied  upon  the  case  of  Basan  v* 
Arnold,  6  M.  &  W.  559 :  but  it  may  be  observed  *that  that  case  r^^oi/i 
is  distinguishable  from  this  in  its  circumstances ;  for  the  traverse  ^ 
there  was  ^^  without  this,  that  any  other  person  m  the  holder  thereof,  in 
manner  and  form."  The  only  matter  directly  put  in  issue  by  that  tra> 
rerse  was,  whether  the  person  waa  the  holder  at  the  time  of  plea  pleaded; 
which  was  obviously  insufficient. 

Similar  objections  were  made  to  the  replication  to  a  special  plea  to  the 
account  stated :  but  we  are  of  opinion  that  such  objections  cannot  be 
Bustamed,  for  the  reasons  already  given. 

Our  judgment,  therefore,  is  for  the  plaintiff. 

Judgment  for  piaintiff.(a) 

(a)  Reported  hj  H.  Darison,  Esq. 
See  Arthur  v.  Bealei,  1  Bxoh.  608. 

VOL.  XI.— 24  q2 
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•811]  *WEBSTER  v.  WATTS.    Dee.  7. 

To  a  declsratioii  in  treBpass  for  anaiiltiiig  and  seizing  plaintiff,  and  forciikf  him  to  go  af  a 
pruoner  from  and  oat  of  a  certain  publio-honae  to  a  poiiee  station,  it  is  a  good  plea  in  jvstl- 
fication : 

That  defendant  was  lawfully  possessed  of  a  honse,  being  a  taTem,  Ac. :  that  plaintiff  eame  into 
the  hoase  and  made  a  distarbaaoe,  and  assaaited  defendant  and  others  there,  and  afterwarda 
stood  and  remained  in  the  pablio  highway  near  and  opposite  to  the  door  of  the  said  hoose  and 
made  a  disturbance  there,  and  used  menacing  language  to  defendant  and  his  family,  Uien  la 
the  said  house  and  within  hearing ;  and  that,  by  reason  of  such  the  plaintiff's  conduct,  while 
be  so  stood,  Ao.,  many  persons^,  while  he  so  stood,  Ac,  congregated  in  the  said  highway  near 
to  and  opposite,  Ac,  and  made  a  noise,  disturbance,  and  riot  in  the  said  highway  near,  Ac,  ia 
breach  of  the  peace  and  to  the  obstruction  of  defendant's  business  and  of  the  said  highway : 
and  that,  at  the  time  of  the  remoral  after  mentioned,  plaintiff  persisted  in  so  standing,  Ac, 
making  such  noise,  Ac,  and,  by  reason  of  his  so  standing,  Ac,  making,  Ac,  was  causing  many 
people  to  congregate  ia  the  said  highway  opposite  and  near  to,  Ac,  in  breach  of  the  peace  and 
to  the  obstruction  of  the  said  highway,  although,  before  such  remoral,  and  while  he 
standing,  Ac,  making,  Ac,  he  was  requested  by  defendant  to  depart,  Ac^  and  to  cease 
Baking  such  noise,  Ac  Wherefore  defendant^  in  order  to  restore  and  presenre  the  peace,  and  ta 
got  rid  of  the  nuisance  so  occasioned  by  plaintiff.  Just  before  the  times  when,  Ac,  gave  plain- 
tiff in  charge  to  A.  B.,  a  constable,  and  required  A.  B.  to  remove  plaintiff  and  deal  with  him 
according  to  law :  and  A.  B.,  then  being  such  constable,  thereupon  remored  plaintiff  and  took 
him  to  the  police  station,  and  detained  him  there  to  be  dealt  with  according  to  law  and  exa- 
mined by  a  justice  of  peace,  and  for  the  purpose  of  so  doing,  and  in  so  doing,  committed  the 
trespasses,  Ac 

To  a  declaration  for  assaulting  and  seising  plaintiff,  Ac,  defendant  pleaded  that  he  was  lawflUly 
possessed  of  a  dwelling-house ;  that  plaintiff  was  nnlawfliUy  therein,  with  foroe  and  aras^ 
making  a  noise  and  disturbance  in  the  said  house  without  defendant's  leave,  and  defendant 
thereupon  requested  him  to  depart^  which  he  refused  to  do ;  whereupon  defendant,  in  defeaee 
of  the  possession  of  his  house,  Ac,  molliter  manus,  Ac,  to  remove,  and  did  remove,  plaintiff 
therefrom.  Replication :  That  the  said  dwelling-house  was  a  common  inn,  and  plaintiff,  at 
the  times  when,  Ac,  was  lawfully  therein  as  a  gues^  consuming  liquors  there  sold  by  defend- 
ant, which  plaintiff  bad  paid  for,  and  at  a  reasonable  time ;  wherefore  plaintiff  reftisad  te 
depast  when  requested,  as  he  lawfolly,  Ac :  "and  the  defendant,  of  his  own  wrong,  eommittsd 
the  trespasses  in  the  said  plea  mentioned,  in  manner  and  form  as  in  the  declaration  alleged." 

Held,  that  the  replication  was  bad,  because  it  did  not  answer  the  aUegation  of  plaintiff's  ais- 
conduct 

Held  also,  by  Lord  DsmcAN,  G.  J.,  that  the  replication  was  double ;  and,  by  Erlx,  J.,  that  it  was 
argumentative. 

Trespass.  The  declaration  stated  that  defendant  assaulted  and  struck 
plaintiff,  and  seized  and  laid  hold  of  and  pulled  him  about,  and  forced 
him  to  go  as  a  prisoner  from  and  out  of  a  certain  public-house,  into  and 
through  divers  public  streets,  &c.,  to  a  police  station,  and  there  then 
imprisoned  him,  &c. 

^^  ^.  Plea  2.  As  to  the  assaulting,  striking,  seizing,  and  ^pulling 
^  about  the  plaintiff,  in  the  manner  in  the  declaration  mentioned, 
at  the  said  times  when,  &c. :  That  defendant,  before  and  at  the  said 
times  when,  &c.,  was  lawfully  possessed  of  a  certain  dwelling-house,  with 
the  appurtenances,  situate  and  being,  &c. ;  and,  being  so  possessed 
thereof,  plaintiff,  just  before  the  said  times  when,  &c.,  to  wit,  on,  fcc, 
was  unlawfully  in  the  said  dwelling-house,  and,  with  force  and  arms,  &c., 
making  a  great  noise  and  disturbance  therein,  and  at  the  said  times  when, 
&c.,  stayed  and  continued  therein  making  such  noise  and  disturbance, 
without  the  leave  or  license,  and  against  the  will,  of  defendant;  and 
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dttring  all  that  time  greatly  distarbed  and  di8qai3ted  defendant  and 
bis  family  in  the  peaceable  and  quiet  posBession  and  enjoyment  of  the 
said  dwelling^hooBe;  and  thereupon  defendant  then  requested  plaintiff  to 
cease  making  his  said  noise  and  disturbance^  and  to  go  and  depart  from 
and  out  of  the  said  dwelling-house,  which  plaintiff  then  wholly  refused 
to  do.  Whereupon  defendant,  in  defence  of  the  possession  of  his  said 
dwelling-house,  at  the  said  times  when,  &c.,  molliter  manus  imposuit  to 
remove  plaintiff,  and  did  then  remove  him,  out  of  the  said  dwelling-house, 
as  be  lawfully,  &;c.,  and,  for  the  purpose  of  so  doing,  committed  the 
trespasses,  &c.     Verification. 

Fourth  plea.  As  to  the  said  alleged  trespasses  in  the  declaration 
mentioned :  That  defendant,  just  before  and  at  the  said  times  when,  &c., 
was  lawfully  possessed  of  a  certain  house,  being  a  tavern  or  alehouse, 
situate,  &c.  That  plaintiff,  before  any  of  the  said  times  when,  &;c.,  to  wit, 
OD,  &€.,  entered  and  came  into  the  said  house  of  defendant,  and  then  made 
a  great  noise  and  disturbance  therein,  and  then  behaved  and  conducted 
himself  in  a  rude,  quarrelsome,  and  uncivil  manner  towards  defendant 
*and  divers  and  very  many  persons,  then  lawfully  being  in  the  r«o-«  o 
said  house,  and  then  assaulted,  abused,  and  ill-treated  defendant  '' 
and  divers  and  very  many  persons,  then  being  in  the  said  house ;  and 
afterwards,  and  before  any  of  the  said  times  when,  &o.,  to  wit,  on,  &c., 
plaintiff  stood,  and  thence  continually  up  to  and  at  the  time  of  his  being 
removed  as  hereafter  mentioned,  plaintiff  remained  standing,  and  stood, 
in  the  common  Queen's  highway  near  to  and  opposite  the  door  of  the 
said  house,  and,  while  he  so  stood  there,  made  a  great  noise  and  disturb- 
ance in  the  said  common  Queen's  highway  near  to  and  opposite  the  door 
of  the  said  house,  and  used  loud,  menacing,  and  disgusting  language  to 
defendant  and  his  family,  then  being  within  the  said  house  and  within 
hearing  of  him ;  and  that,  by  reason  of  the  aforesaid  conduct  of  plain- 
tiff, while  he  $tood  as  aforesaid  in  the  position  aforesaid,  divers  and  very 
many  persons,  at  the  said  times  while  he  stood  as  aforesaid  in  the  posi- 
tion aforesaid,  congregated  in  the  common  Queen's  highway  near  to  and 
opposite  the  door  of  the  said  house,  and  made  a  great  noise  and  disturb- 
ance and  riot  in  the  said  common  Queen's  highway  near  to  and  opposite 
the  door  of  the  said  house,  in  breach  of  the  peace,  &;c.,  and  to  the 
obstruction  of  the  business  carried  on  by  defendant  in  his  said  hou^, 
and  to  the  obstruction  of  the  said  common  Queen's  highway  there. 
That  at  the  said  time  of  pluntiff 's  being  removed  as  hereafter  mentioned, 
plaintiff  persisted  in  so  standing  near  to  and  opposite  the  door  of  the  said 
house,  making  such  noise  and  disturbance  and  using  such  language  as 
aforesaid:  And  that,  at  the  time  of  plaintiff's  being  removed  as  here- 
after mentioned,  plaintiff,  by  reason  of  his  so  standing  as  aforesaid  in 
the  position  aforesaid,  making  such  noise  and  disturbance,  and  using  such 
language  as  ^aforesaid,  was  causing  divers  and  very  many  people  r«Qi4 
to  congregate  in  the  said  common  Queen's  highway  opposite  and 


814  WEBSTER  v.  WATTS.    M.  V.  1847. 


Dear  to  the  door  of  the  Baid  hoosey  in  breach  of  the  peace,  kc,  to  the 
great  obstruction  of  the  bnsiness  carried  on  by  defendant  in  the  said 
house,  and  to  the  great  obstruction  of  the  said  common  Queen's  high* 
way  there,  although,  before  plaintiff  was  removed  as  hereafter  mentioned^ 
and  while  he  was  so  standing  in  the  said  common  Queen's  highway  as 
aforesaid,  making  such  noise  and  disturbance  and  using  such  language 
as  aforesaid,  and  before  he  was  given  in  charge  by  defendant  as  here* 
after  mentioned,  to  wit,  on  the  day  and  year  last  aforesaid,  he  was 
requested  by  defendant  to  go  and  depart  from  where  he  so  stood,  and  to 
cease  from  making  such  noise  and  disturbance,  and  from  using  such  lan- 
guage as  aforesaid.  Wherefore  defendant,  in  order  to  restore  and  pre- 
serve the  peace,  &;c.,  and  to  get  rid  of  the  nuisance  so  occasioned  as 
aforesaid  by  plaintiff,  just  before  the  said  times  when,  &c.,  to  wit,  on,  fcc^ 
gave  plaintiff  in  charge  to  one  John  Cotterell,  then  being  a  constable  and 
peace  officer,  &c.,  and  then  required  the  said  J.  C,  so  then  being  such 
constable,  &c.,  to  remove  plaintiff  from  where  he  so  stood,  and  deal  with 
him  according  to  law ;  and  the  said  J.  C,  so  then  being  such  constable, 
&c.,  thereupon,  at  the  said  times  when,  &c.,  did  remove  plaintiff  from 
where  he  so  then  stood,  and  took  him  to  the  police  station  in  the  decla- 
ration mentioned,  and  detained  him  there  for  a  short  time,  to  wit,  &c., 
that  he  might  be  dealt  with  according  to  law,  and  examined  by  one  of 
the  justices  of  the  peace,  &c.,  concerning  the  premises ;  and  the  said  J. 
C,  so  then  being  such  constable,  &c.,  at  the  said  times  when,  &c.,  for  the 
purpose  of  so  doing,  and  in  so  doing,  committ'Od  the  trespasses,  &e« 
Verification. 

*3151  ^Replication  to  plea  2.  That  the  said  dwelling-house,  in  that 
^  plea  mentioned,  was,  before  and  at  the  said  times,  when,  &c.,  a 
common  inn,  victualling-house  and  alehouse ;  and  plaintiff  was,  before 
and  at  the  said  times,  when,  &c.,  and  at  the  time  when  he  was  requested 
by  the  defendant  as  in  the  said  second  plea  mentioned,  lawfully  in  the 
said  dwelling-house  as  a  guest,  lawfully  drinking  and  consuming  liquors 
which  he,  the  plaintiff,  had,  just  before  the  said  times,  when,  &;c.,  to  wit, 
on,  &c.,  purchased  of  and  paid  for  to  the  defendant,  then  being  the 
keeper  of  the  said  inn,  alehouse,  &c.,  to  be  drunk  and  consumed  there, 
such  time  being  a  lawful  and  reasonable  and  proper  time  in  that  behalf: 
wherefore  plaintiff  did  refuse  to  depart  from  and  out  of  the  said  dwelling- 
house  in  the  said  second  plea  mentioned,  so  being  such  common  inn, 
alehouse,  &c.,  when  he  was  so  requested  by  defendant,  as  he  lawfully 
might  for  the  cause  aforesaid.  And  defendant  of  his  own  wrong  com- 
mitted the  trespasses  in  the  introductory  part  of  the  second  plea  men- 
tioned, in  manner  and  form  as  in  the  declaration  in  that  behalf  alleged. 
Verification. 

Demurrer  to  plea  4,  on  the  grounds  that,  although  it  is  pleaded  to  and 
professes  to  answer  all  the  trespasses  in  the  declaration,  it  does  not 
oonfess,  avoid,  or  in  any  way  answer  part  thereof,  viz.  that  defendant 
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forced  plaintiff  to  go  as  a  prisoner  and  in  custody  from  and  out  of  a  cer- 
tain public-hquse  into  and  through  divers  public  streets,  &c.     Joinder, 

Demurrer  to  the  replication  to  plea  2,  assigning  for  grounds :  1.  That 
the  replication  is  an  argumentative  traverse  of  defendant's  being  poch 
sessed  of  the  dwelling-house  in  the  second  plea  mentioned  at  the  time 
and  in  the  manner  therein  mentioned.  2.  That  the  replication  is  an 
argumentative  denial  of  defendant's  being  entitled  *to  the  ezdu-  r^o^g 
sive  possession  of  the  dwelling-house  in  the  second  plea  mentioned  '' 
at  the  time  and  in  the  manner  therein  mentioned.  8.  That  the  replica- 
tion  is  an  argumentative  traverse  of  plaintiff's  making  the  noise*  and  dis- 
turbance and  disturbing  and  disquieting  defendant  and  his  family  in  the 
peaceable  and  quiet  possession  and  enjoyment  of  his  said  dwejling-house 
at  the  time  and  in  the  manner  in  the  said  second  plea  mentioned.  4. 
That  the  replication  asserts  that  plaintiff  was  such  guest,  and  drinking 
and  consuming  liquors,  as  in  the  said  replication  mentioned,  in  the  man- 
ner and  at  the  time  therein  mentioned ;  and  also  asserts  that  defendant 
of  his  own  wrong  committed  the  trespasses  in  the  introductory  part  of 
the  said  second  plea  mentioned :  and  that  the  said  replication  is  on  that 
account  double.(a)    Joinder. 

Peanofij  for  the  plaintiff.  The  replication  to  the  second  plea  is  good. 
The  allegation  in  that  plea,  that  the  plaintiff  was  making  a  noise  and 
disturbance  in  defendant's  dwelling-house,  is  superfluous  and  premature; 
for  the  owner  of  a  house  has  a  general  prim&  facie  right  to  turn  any  per- 
son out  of  it.  Such  an  allegation  *need  not  be  replied  to ;  ^'  for  a  w-^q^,^ 
superfluous  allegation,  prematurely  made  in  anticipation  of  some  ^ 
matter  which  may  be  subsequently  pleaded  on  the  other  side,  need  not 
be  noticed  by  the  adverse  party,  and  is  not  traversable.  Thus,  if  the 
plaintiff,  in  declaring  in  an  action  of  escape,  aUeges  that  the  sheriff  volun- 
iarUy  permitted  the  prisoner  to  escape,  the  defendant  may  nevertheless 
plead  that  he  took  the  prisoner  on  fresh  pursuit  (though  such  a  plea 
would  be  no  bar  if,  in  fact,  the  escape  was  voluntary),  without  traversing 
the  voluntary  escape ;  because  the  word  ^  voluntary'  in  the  declaration  is 
superfluous  and  unnecessary,  and  does  not  bind  the  plaintiff,  who  would 
be  at  liberty  to  give  a  negligent  escape  in  evidence ;  but  if  in  truth,  the 
escape  was  voluntary,  the  plaintiff  must  reply  that  fact ;"  note  (t)  to  Hods- 
den  V.  Harridge,  2  Wms.  Saund.  68  i,  6th  ed.     The  same  rule  of  plead- 


(a)  The  following  grounds  irera  alfo  statr*.,  but  not  disoutsad*  5.  That  it  does  not  appear  fix>m 
the  replication,  with  ralBoient  certainty,  hvw  it  was  that  defendant,  of  hii  own  wrong,  committed 
the  trespaseee,  Ac,  or  how  it  waa  wrong  for  defendant  to  commit  those  trespasses.  6.  That  it 
does  not  appear  from  the  replication,  with  sufficient  certainty,  whether  plaintiiT  intends  to  assert 
herein  that  defendant  committed  the  trespasses  in  the  introductory  part  of  the  second  plea  men- 
tioned without  the  cans',  bj  him  in  his  said  plea  alleged.  7.  That  it  is  uncertain  whether  or  not 
the  replication  intends  to  assert  that  defendant  committed  the  trespasses  without  the  cause  men- 
tioned in  the  plea,  and  also  under  the  circumstances  set  forth  in  the  replication,  or  whether  it 
intends  to  assert  that  it  was  wrong  of  defendant  to  commit  those  trespasses  because  of  the  mat- 
ten  stated  in  *he  said  second  plea  not  being  true,  or  because  of  the  circumstances  set  forth  in  the 
fSpUeaiion. 


«17  WEBSTER  i.  V  ATTS.    M.  V.  1847, 


ing  is  exemplified  in  Taylor  v*  Cole,  8  T.  B.  292,(a)  Monprivatt  v.  Smitb, 
2  Campb.  173,  and  King  v.  Phippard,  Carth.  280.  The  plaintiff,  there- 
fore, was  here  bound  to  treat  the  plea  as  justifying  the  expulsion,  not  on 
the  ground  of  his  misconduct,  but  by  reason  of  the  defendant's  right  to 
the  possession  :  and  he  was  also  bound  to  reply  specially  ;  for  the  new 
matter  of  his  replication  would  have  been  inadmissible  in  evidence  in 
support  of  a  replication  consisting  merely  of  the  general  traverse ;  Sayre 
V.  The  Earl  of  Rochford,  2  W.  Bl.  1165.  The  noise  and  disturbance 
should  have  been  made  the  subject  of  a  rejoinder  like  the  replication  in 
the  Six  Carpenters'  Case,  S  Rep.  146  a.(b) 

*The  fourth  plea  shows  no  sufficient  justification  for  giving  the 

•J  plaintiff  into  custody  without  warrant.  The  latter  acts  of  mis- 
conduct ascribed  to  him  are,  in  point  of  time,  connected  with  those  done 
on  the  defendant's  premises  only  by  the  word  ^^ afterwards;"  and  the 
misconduct  of  the  other  persons  is  only  stated  to  have  been  "  by  reason" 
of  his  acts.  It  ought  to  hiive  appeared  that  there  was  a  breach  of  the 
peace  continuing,  or  that  an  affray  would  have  been  renewed  if  the 
plaintiff  had  not  been  arrested ;  Fnce  v.  Seely,  10  CI.  &  Fin.  28.  A 
plea  not  showing  such  facts  was  held  insufficient  in  Baynes  v.  Brewster^ 
2  Q.  B.  875.  Among  other  authorities  on  the  same  point  are  Orp':n  v. 
Bartram,  4  Car.  &  P.  808,  Wheeler  t;.  Whiting,  9  Car.  &  P.  262,  Grant 
V.  Moser,  5  Man.  &  G.  128,  Timothy  v.  Simpson,  1  Cro.  M.  &  R.  757, 
S.  C.  5  Tyr.  244,  in  which  last  case  it  was  held  to  be  a  defence  that  the 
defendant  actually  saw  an  affray  going  on  when  he  called  the  constable 
in ;  Ingle  v.  Bell,  1  M.  b.  W.  516,  S.  C.  Tyr.  &  G.  801,  where  the 
plea,  which  was  upheld,  showed  a  continuing  breach  of  the  peace ;  and 
Cohen  t;.  Huskisson,  2  M.  &  W.  477,  where  the  arrest  waA  held  to  be 
justified,  but  the  breach  of  the  peace  had  continued  after  the  officers 
*aiQi  ^^^^  present.(c)    PSrle,  J.    In  the  present  *ca8e,  according  to 

•J  the  allegations,  how  could  the  constable  fail  to  see  the  plaintiff 

(a)  Judgment  aiILrm«d  on  error;  Ttjlor  «.  Cole,  1 H.  BL  666. 

(b)  The  report  thoe  fiur  ie  by  H.  Daiison,  Esq. 

<e)  Peanon  eleo  cited  Reeoe  «.  Taylor,  4  Ner.  A  Msa.  469.  It  Appewre,  by  the  reporten* 
notes,  and  by  the  statement  In  4  NeT.  A  Man.,  that  the  deolaratlon  therr  oonsieted  of  a  aini^ 
oonnt  in  trespass  for  assnltlag  and  taming  the  plaintiff  out  of  a  certain  messuage,  and  fordn^ 
him  to  go  through  the  streets  to  a  police  offioe,  Ac.  Pleas ;  1.  Not  Gnilty.  2.  As  to  the  assanlt- 
ing  and  Ibreing  plaintiff  to  go  to  a  poliee  ettee,  that  defendant  was  lawfully  possessed  of  the  said 
messuage,  and  that  plaintiff  was  there^  unlawfully,  and  with  force  and  arms,  making  a  noise  aad 
disturbance,  Ac.,  and,  plaintiff  reftising  to  depart  on  4efendanf  s  request,  defendant  moUiter  manai» 
Ac.;  and  thereupon  plaintiff,  in  presence  of  a  poliee  officer,  assaplted  defendant;  wheiuup— 
deliMidant,  to  preserre  the  peace,  gare  plaintiff  into  the  eoatody  of  inch  oiBoer,  Ac.  Replicatian 
toplca2:  De  ii^iwli.  On  the  trial  before  Lord  DmnfAV,O.J.,  at  the  sittings  in  Middlesm 
after  Michaelmas  term  1834,  the  first  allegations  in  the  plea  were  proved,  but  not  the  assault  hj 
the  pli^tiff ;  the  Lord  Chief  Justice  therefore  held,  that  the  Justifleation  fhiled  as  to  the  oanyuag 
to  a  police  olBce,  and  that,  eensequently,  for  this  trespass,  the  pL^tiff  must  reooyer  some  da- 
mages. Verdict  for  plaintiff.  MauUf  in  Hilary  term  (January  14th),  1836,  mored  for  a  new  tiinl 
on  the  ground  of  misdireotiott,  oontending  that  the  arrest  and  eaiiying  to  a  police  oftee  wev<a 
merely  excess,  and,  if  relied  upon,  should  have  been  replied.  The  court,  howoTer  (Lord  DasmAM, 
0.  J ,  LxTTUDALi  and  Wiluams,  Js.),  held  that  the  defendant  had  Justified  a  substantial  trt spaas 
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breaking  the  peace  ? .  WiGHTMAK,  J.  It  may  perhaps  be  asked,  on  the 
phdntiff 's  part,  what  offence  is  shown  with  which  he  conid  have  been 
legally  charged  before  a  magistrate.] 

T.  Jonesj  contrd..  As  to  the  4th  plea,  Cohen  v,  Huskisson  is  a 
conclusive  authority  for  the  defendant.  Here,  as  in  that  case,  there  is 
no  direct  averment  of  an  act  in  breach  of  the  peace,  committed  by  the 
plaintiff;  but  it  is  alleged  that  the  persons  drawn  together  by  his  beha- 
viour made  a  great  disturbance  and  riot  in  the  highway  near  the  de- 
fendant's house,  '^in  breach  of  the  peace,"  and  that  the  defendant, 
"  in  order  to  restore  and  preserve  the  peace,''  gave  the  plaintiff  in  charge 
Jo  a  constable.  The  plea  contains  all  the  material  facts  proved  and 
relied  upon  by  the  Court  of  Exchequer  in  Cohen  v,  Huskisson :  the 
statements  are  tantamount  to  an  allegation  that  the  peace  was  broken ; 
*and  the  plea  is  not  demurred  to  on  the  ground  that  that  fact  is  r^cooA 
insufficiently  alleged.  It  must  be  maintained  on  the  other  side  ^ 
that,  if  a  man  is  making  a  disturbance  in  the  highway  before  another's 
house,  the  owner  cannot  call  in  an  officer  to  remove  him,  without  a  war- 
rant. {The  Court  held  further  argument  for  the  defendant  unnecessary 
an  this  demurrer.) 

Then  as  to  the  replication  to  plea  2.  The  plaintiff  was  not  at  liberty 
to  reply  specially,  leaving  unnoticed  the  allegation  in  the  plea  that  he 
was  making  a  disturbance.  That  statement  was  not  necessarily  surplus- 
age. It  is  true  that  the  defendant  might  have  pleaded  that  the  plain- 
tiff was  in  his  house  and  would  not  go  out  on  request;  and  that  would 
nave  been  a  justification :  but  he  was  also  at  liberty  to  plead  that  the 
plaintiff  was  in  the  house  making  a  disturbance ;  that  likewise  is  a  justi- 
fication, though  the  additional  circumstance  was  not  required.  He  might, 
if  he  had  thought  proper,  have  pleaded  that  the  house  was  a  public- 
house  and  the  plaintiff  making  a  disturbance  in  it,  and  then  the  making 
a  disturbance  would  have  been  a  material  allegation ;  but  there  was  no 
rule  which  prevented  his  describing  the  house  as  he  has  done,  and  adding 
the  statement  of  a  disturbance.  [Wightman,  J.  It  is  a  question  of 
form,  whether  the  making  a  disturbance  should  not  have  been  pleaded 
by  way  of  rejoinder  to  a  replication  alleging  that  the  messuage  was  a 
pubUc-house.  If  De  injurift  had  been  replied  to  the  second  plea,  might 
the  plaintiff  have  given  the  matter  now  relied  upon  in  evidence  ?]  He 
might.  The  essential  point  of  the  plea  is  that  the  defendant  had  a  legal 
excuse.  If  the  question  had  been  tried  by  evidence,  it  would  have 
^appeared  that  the  house  was  the  defendant's  but  was  a  public-  rn^Qoi 
house :  then  the  fact  that  the  plaintiff  was  making  a  disturbance 
there  would  have  been  a  necessary  part  of  the  evidence  in  justification. 
The  objection  of  duplicity,  if  it  arises  here,  is  not  properly  taken  by  the 

•Doged  in  fhe  ooont  m  part  of  the  ground  of  lotion^  uid,  fUIing  to  prore  a  neooMary  part  of  the 
Jostifieation,  was  liable  on  the  preient  pleadr'ngs.  MamU  Anally  endeaTonred  to  show  that  the 
•fidanee  waa  not  Inaofloient  Bala  reftued. 
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demurrer.  The  replication  to  plea  2  is  bad  on  other  grounds.  It  virtu- 
ally denies  the  defendant's  possession  of  an  ordinary  dwelling-house  by 
denying  the  exclusive  possession ;  Monks  v.  Dykes,  4  M.  &  W.  567 ;  and, 
in  that  point  of  view,  it  is  an  argumentative  De  injuria.  And,  if  it 
admits  the  possession  of  a  public-house,  it  fails  to  deny  that  the  plaintiff 
was  making  a  disturbance  there,  which,  if  uncontradicted,  is  an  answer 
to  the  action.  It  is  also  double,  inasmuch  as  it  begins  by  stating  certaixi 
facts  which  justified  the  plaintiff  in  refusing  to  leave  the  house  when 
requested,  and  then  adds  in  conclusion :  ^'  And  the  defendant  of  his 
own  wrong  committed  the  trespasses  in  the  introductory  part  of  the 
second  plea  mentioned,  in  manner  and  form,"  &c.  The  words  ^^  absque 
tali  causa"  are  wanting :  but  a  replication  De  injuria  may  be  good  after 
verdict  without  these  words :  Aubery  v.  James,  1  Ventr.  70. 

Pearson  in  reply.  As  to  the  last  objection :  denial  of  the  excuse  is 
the  essential  part  of  a  replication  De  injurifi.  The  words  '^  of  his  own 
wrong,"  &c.,  omitting  ^^absque  tali  caus&,"  are  inoperative.  The  repli- 
cation CO  plea  2  is  not  necessarily  an  argumentative  traverse.  The 
description  of  the  defendant's  house  in  a  previous  stage  of  the  pleadings 
does  not  tie  down  the  plaintiff  in  his  answer :  he  may  vary  that  description 
so  as  to  meet  the  truth  of  the  case,  upon  the  principle  recognised  in 
*3221  *Searle  v.  Darford,  2  Lutw.  1435,  S.  C.  1  Ld.  Ray.  120.  The 
-^  4th  plea  differs  from  that  in  Cohen  v.  Huskisson,  2  M.  &  W.  477, 
because  here  the  noise,  riot,  and  disturbance,  which  form  the  only  mate- 
rial breach  of  the  peace,  are  attributed,  not  to  the  plaintiff,  but  to  other 
persons. 

Lord  Denman,  G.  J.  The  declaration  in  this  case  complains  that  the 
defendant  assaulted  the  plaintiff,  and  forced  him  to  go  in  custody  from 
and  out  of  a  certain  public-house  to  a  police  station.  The  second  plea, 
as  to  the  assaulting  and  seizing,  states  that  the  defendant  was  possessed 
of  a  dwelling-house,  and  that  the  plaintiff  was  unlawfully  therein,  making 
a  noise  and  disturbance,  and  being  requested  by  the  defendant  to  depart 
out  of  the  house,  refused,  whereupon  the  defendant,  in  defence  of  his 
possession,  gently  laid  his  hands  on  the  plaintiff  and  removed  him. 
The  replication  alleges  that  the  said  dwelling-house  was  a  common  inn 
and  alehouse,  and  that  the  plaintiff  was  lawfully  therein  as  a  guest,  at  a 
reasonable  time  in  that  behalf,  wherefore  he  refused  to  depart  when 
requested  by  the  defendant,  and  the  defendant  of  his  own  wrong  com- 
mitted the  trespasses.  This  replication  shows  that  the  plaintiff  was 
where  he  had  a  right  to  be  if  conducting  himself  properly  :  but  it  does 
not  deny  that  he  was  acting  improperly  as  the  plea  alleges,  or  that  the 
defendant  removed  him  for  the  cause  there  stated.  The  replication, 
therefore,  is  no  answer.  And  it  is  double ;  for  the  case  in  yentris,(a) 
shows  that  it  has  such  a  conclusion  as  would  suffice  for  a  replication  I>e 
injuria  ;  and  at  the  same  time  it  alleges  particular  facts  as  showing  the 

(a)  Aubery  v.  James,  1  Yentr.  70. 
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plaintiff'a  right  to  ^remain  in  the  house.  The  fourth  plea  con-  p^^oo 
tains  a  good  justification.  It  states  that  the  plainti£f  was  making  ^ 
a  noise  and  disturbance  opposite  to  the  defendant's  house,  using  loud  and 
menacing  language  to  him  and  his  family,  and  that,  by  reason  of  such 
his  conduct,  while  he  stood  there,  many  persons  congregated  in  the 
liigliway  and  made  a  disturbance  and  riot  there,  near  to  and  opposite 
the  door  of  the  house,  in  breach  of  the  peace  and  to  the  obstruction  of 
the  defendant's  business,  and  of  the  highway.  It  is  asked,  if  the  plain- 
tiff was  taken  before  a  justice,  with  what  ofience  could  he  be  charged? 
I  am  not  prepared  to  say ;  but  is  it  possible  to  contend  that  a  person 
acting  in  the  manner  described  could  not  be  removed  as  the  plaintiff 
was  here  ?  It  is  part  of  the  necessary  protection  of  every  man's  house 
that  this  should  be  done ;  the  peace  of  all  the  world  would  be  in  jeo- 
pardy if  it  could  not.     The  defendant  is  entitled  to- judgment. 

WiGHTMAN,  J.(a)  The  replication  to  the  second  plea  is  no  sufficient 
answer.  It  shows  that  the  house  was  a  public-house,  and  the  plaintiff 
lawfully  there ;  and  the  averments  might  have  been  sufficient  if  the  plea 
had  only  stated  the  defendant's  possession  and  a  general  right  to  remove 
the  plaintiff  on  his  refusal  to  depart  upon  request.  But  the  replication 
is  no  answer  if  it  appears  that  the  plaintiff  was  behaving  improperly  by 
making  a  disturbance  in  the  house.  That  is  shown  by  the  plea ;  and  it 
therefore  presents  material  facts  which  are  not  met  by  the  replication. 
It  was  not  necessary  for  the  defendant  to  state  by  way  of  rejoinder  what 
is  already  alleged  by  the  plea  and  admitted  by  the  *replication.  v-^qoa 
I  had  more  doubt  on  the  question  whether  or  not  the  fourth  plea  ^ 
gave  a  sufficient  justification :  but,  on  reference  to  the  case  which  has 
been  cited,(ft)  I  think  it  does.  The  plaintiff  was  creating  a  public  nui- 
sance, and  must  have  been  doing  so  in  the  officer's  view ;  for  the  acta 
appear  to  have  been  done  just  before  the  officer  took  him. 

E&LB,  J.  I  think  that  the  replication  to  plea  2  is  argumentative,  and' 
that  the  plaintiff  ought  to  have  replied  De  injuria.  The  plea  alleges 
that  he  was  unlawfully  in  the  defendant's  dwelling-house,  with  force  and 
arms,  making  a  noise  and  disturbance  therein,  without  the  defendant's 
license,  and  refusing  to  depart  on  his  request.  That  amounts  to  an 
allegation  that  he  was  a  trespasser :  and,  on  a  general  traverse,  the  de- 
fendant would  have  been  bound  to  show  that  he  was  so.  The  replication 
does  not  deny  or  confess  it,  but  merely  sets  up  something  in  the  nature 
of  a  license  to  be  in  the  house.  As  to  the  fourth  plea :  it  is  agreed  that 
the  officer  would  have  had  a  right  to  arrest  if  there  had  been  a  breach 
of  the  peace  committed,  and  in  his  view.  Here  no  actual  blow  is  stated ; 
but  acts  of  the  plaintiff  are  shown  (hb  Lordship  here  recapitulated  them 
from  the  plea),  which  bring  the  case  within  the  authority  of  Cohen  v. 
Huskisson ;  and  I  think  that  was  a  very  salutary  decision.    It  is  not 

(«)  Pattison,  J.y  had  left  the  oonrt 
(6)  Cohen  v.  HufkiMoiii  2  M.  A  W.  477. 
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ereiy  noise,  nor  ererj  circnmstance  alarming  to  a  very  timid  persooi 
which  will  justify  giving  charge  of  the  party  who  misconducts  himself, 
but,  when  a  man  is  standing  in  the  highway  opposite  to  another's  house, 
making  a  disturbance,  exciting  others  to  disturbance  and  riot,  and  ob- 
^^^_  slAncting  '''the  public  way,  these  are  fS^sts  which  may  well,  and 
-'  consistently  with  the  decision  in  Cohen  v.  Haskisson,  amount  to 
Btich  a  breach  of  the  peaoe  as  justifies  an  arrest* 

Judgment  for  drfendan$w 


SATER  V.  DUFAUB.    Dec.  8. 

Under  liat  6  A  6  'Vict  e.  116,  s.  1,  if  there  be  debts  due  to  an  insolTent  wbo  baa  petitioned  and 

not  yet  obtained  the  final  order  for  proteotion,  the  right  of  aetlon  is  Sn  the  oAdal  assigneey  ael 

the  insolvent 
On  special  demurrer  to  a  pie*  setting  up  the  title  of  snch  <^eial  assipiee  in  answer  to  an  action 

by  the  insolvent : 
Held  (The  pie*  stating  ft  petition  flled  b^  plaintiir  with  n  sobednle  of  his  debts  annexe^,  TlMi 

iuoh  plea  was  not  bad  for  want  of  n  direct  statement  that  debts  were  due  ftt>m  the  plaintafl^  or 

that  the  debt  now  sued  for  was  included  in  his  schedule; 
ITor  for  omitting  to  arer  direetiy  that  the  notice  to  creditors  was  given  after  tiie  passing  of  slal. 

(  A  6  Vict  0. 116:  it  being  alleged  that  the  notice  waa  "according  to  the  true  intents  of  tlM 

•tatnte. 
Hor  for  omitting  to  show  that  a  month  had  elapsed  between  the  notice  to  creditors  and  the  adver. 

tising  of  the  time  for  hearing  the  petition.    Per  Lord  BnmrAK,  G.  J.,  if  each  time  has  net 

elftpsed,  the  subsequent  proceedings  are  not  affected  to  the  insolvent's  pr^udioe. 
Hor  is  the  plea  bad  for  omitting  to  show  that  the  Commissioner  who  appointed  the  official  assignee 

was  himself  appointed  in  a  rotation  established  by  order  according  to  stat  5  A  6  Vict  e.  111^ 

0. 8,  which  order  was  approved  of  by  the  Lord  Chancellor :  or  that  the  Commissioner,  when  h* 

^ipointed  the  assignee,  was  acting  in  the  matter  of  the  particular  petition. 

Assumpsit  for  wages  due  to  plaintiff  as  the  hired  servant  of  and  for  the 
defendant ;  and  for  work  and  labour,  k^^  for  money  paid,  and  on  9& 
account  stated. 

Plea  4.  As  to  the  residue  of  the  moneys  in  the  declaration  mentioned, 
and  so  much  of  the  declaration  as  relates  thereto :  That,  after  the  accru- 
hig  of  the  causes  of  action  as  to  which  this  plea  is  pleaded,  and  after  the  | 

passing  of  an  act,"  &c.  (5  &  6  Vict.  c.  116,  «  for  the  relief  of  Insolvent 
Debtors"),  and  after  the  day  therein  appointed  for  the  act  coming  into 
operation,  and  after  1st  November,  1842,  and  before  the  pasaiiig  of  an 
Msycrt  ftct,  ^k^.  (7  &  8  Vict.  c.  96,  « to  amend  the  law  of  insolvency, 
^  bankruptcy,  and  executicm"),  and  before  the  commencement  of 
this  suit,  to  wit,  on,  &c.,  the  plaintiff  presented  a  petition  for  protection 
from  process  to  the  Court  of  Bankruptcy  in  the  said  first-mentioned  act 
mentioned  and  described  as  the  Court  of  Bankruptcy,  which  petition, 
when  presented,  had  annexed  to  it  a  full  and  true  schedule  of  the  debts 
of  the  plaintiff,  with  the  names  of  his  creditors,  &c  (stating  the  contents 
ef  the  schedule  in  the  words  of  stat.  5  &  6  Vict.  c.  116,  s.  1) ;  and  whksb 
petition  contained  no  proposal,  the  plaintiff  having  no  such  proposal  to 
make,  for  payment,  in  wlM>le  or  in  part,  of  his  debts.    Averment  that» 
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before  tbe  presenting  of  saoh  petition,  to  wit,  on,  fro.  (9th  March,  1848)| 
plaintiff  « gave  notice,  according  to  the  schednle  to  the  said  first-men- 
tioned act  annexed,  and  according  to  the  true  intent  and  meaning  of*' 
the  said  act  <<in  that  behalf,"  to  one  fourth  in  number  and  value  of  his 
creditors,  that  he  intended  to  present  a  petition  to  the  said  Court  of 
Bankraptej,  praying  to  be  examined  touching  his  debts,  estate,  and 
effects,  and  to  be  protected  from  all  process  upon  making  a  full  disclosure 
and  surrender  of  such  estate,  &c.,  and  that  the  time  when  the  matter  of 
ihe  said  petition  should  be  heard  was  to  be  advertised  in  the  London 
Gazette  and  in  the  Morning  Post  newspaper  one  month  at  the  least  after 
the  date  of  the  said  notice ;  which  notice  at  the  time  of  its  being  so  given, 
was  in  writing  and  signed  by  the  plaintiff,  and  was  in  the  words  and 
figures  following,  via.,  fcc.     The  notice  was  then  set  out  in  the  form 
given  by  the  schedule.    Averments,  that,  after  the  giving  of  such 
notice,  and  before  the  presenting  such  petition,  plaintiff  caused  the  notice 
Ho  be  inserted  twice,  to  wit,  9th  and  12th  March,  1848,  in  the  rj^Q^ir 
Gasette,  and  twice,  to  wit,  &c.  (same  days),  in  a  newspaper,  &c.  '^    ^ 
(following  the  terms  of  sect.  1).     That  for  and  during  the  period  of 
twelve  calendar  months  next  before  and  at  each  of  the  said  times  re- 
ipectively  of  giving  the  said  notice  and  causing  the  same  to  be  inserted, 
tc,  plaintiff  had  resided,  and  did  reside,  in  Middlesex,  and  within  the 
district  described  in  the  first-mentioned  act  as  The  London  district ;  and 
was  not,  at  any  of  the  times  of  the  giving  or  inserting  of  any  of  the 
Bud  notices,  or  at  the  time  of  the  presenting  of  the  said  petition,  or  at 
any  time,  a  trader  within  the  meaning  of  the  statutes,  &c.  (the  then 
Bankrupt  acts).    That  afterwards,  and  before  the  commencement  of 
dus  suit,  and  before  the  passing  of  the  said  secondly  mentioned  act,  to 
wit,  on  16th  March,  1848,  the  said  petition  was  filed  in  the  said  Court 
of  Bankruptcy  in  due  form  of  law  and  according  to  the  directions,  fcc, 
of  the  first-mentioned  act.    That,  upon  the  filing,  fcc.,  and  before  the 
commencement  of  this  suit,  and  before  the  passing  of  the  secondly  men- 
tioned act,  to  wit,  on  the  day  and  year  last  aforesaid,  John  Herman 
Merivmle,  Esquire,  Barrister  at  law,  then  being  the  commissioner  in  rota- 
tion of  the  said  Court  of  Bankruptcy  who,  by  an  order  of  the  said  Court 
tberetof<M*e,  to  wit,  on,  ftc,  in  that  behalf  made  by  the  said  Court  accord- 
ing to  the  directions  and  provisions  of  the  said  first-mentioned  act,  was 
appointed  by  the  said  Court  to  hear  the  matter  of  such  petition,  and  to 
whom  by  the  said  order  of  the  said  Court  the  said  petition  was  referred, 
by  an  order  of  him  the  said  J.  H.  M.  then  in  that  behalf  made  by  the 
said  J.  H.  M.  in  die  matter  of  the  said  petition,  gave  to  the  plaintiff 
proteetion  from  all  process  whatever,  ^eithw  against  his  person  r-,^QOQ 
or  his  property  of  every  description :  and  by  which  said  order  the  '- 
said  J.  H.  M.,  then  being  such  Commissioner,  directed  and  ordered  that 
such  proteetion  was  to  continue  in  force,  and  that  all  process  except  pre- 
fer arrsfting  or  holding  to  bail  under  the  aothori^  of  a  Juc^'« 
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order  for  that  purpose  was  to  be  stayed,  until  28th  April,  1848,  at  two 
o'clock  in  the  afternoon,  being  the  time  appointed  for  the  appearance  of 
the  plaintiff  at  the  said  Court  of  Bankruptcy  in  Basinghall  Street,  Lon- 
don,  and  for  the  final  examination  of  the  plaintiff  according  to  the  form 
of  the  said  first-mentioned  act.  Averment,  that,  upon  the  presentation 
of  the  said  petition,  and  before  the  commencement  of  this  suit,  and 
before  the  passing  of  the  said  secondly  mentioned  act,  to  wit,  on,  &c^ 
the  said  J.  H.  M.,  then  being  such  Commissioner  of  the  said  Court  of 
Bankruptcy  so  appointed  to  hear  the  matter  of  the  said  petition,  and  to 
whom  the  said  petition  was  so  referred  as  aforesaid,  by  an  order  then  by 
him  made  in  the  matter  of  die  said  petition  in  due  form  of  law  and 
according  to  the  directions  and  provisions  of  the  said  first-mentioned  act, 
nominated  and  appointed  George  Green,  then  being  an  official  assignee 
of  the  said  Court  of  Bankruptcy,  to  be  the  official  assignee  of  the  estate 
and  effects  of  the  plaintiff  according  to  the  true  intent,  Jtc,  of  the  said 
first-mentioned  act  and  the  provisions  thereof  in  that  behalf.  And  de- 
fendant says  that  the  said  G.  Green  always  from  the  time  of  the  making 
of  the  said  order  has  been,  and  still  is,  the  official  assignee  of  the  estate 
and  effects  of  the  plaintiff^  and  to  all  intents  and  purposes  the  sole 
assignee  of  the  estate  and  effects  of  th^  plaintiff.  Verification. 
*99Q1  ^^  ^^  P^^^  there  was  a  demurrer,  assigning  several  ^causes. 
-^  (Those  which  it  is  material  to  notice  will  appear  sufficiently  by 
the  argument.)    Joinder. 

HawkinSy  for  the  plaintiff.  The  plea  shows  nothing  which  should 
preclude  the  insolvent  from  suing  in  his  own  name.  At  common  law, 
if  a  chose  in  action  has  been  assigned,  the  assignor  must  sue :  and  there 
is  nothing  in  stat.  5  &  6  Vict  c.  116,  to  confer  that  right  on  the  official 
assignee.  Sect.  1  enacts  only  that  on  presentation  of  the  insolvent's 
petition,  <<all  the  estate  and  effects  of  the  petitioner  shall  forthwith 
become  vested  in  the  official  assignee  who  shall  be  nominated  by  the  Com* 
missioners  acting  in  the  matter  of  the  said  petition ;  and  such  official 
assignee  shall  and  may  forthwith  take  possession  of  so  much  thereof  as 
can  be  reasonably  obtained  and  possessed  without  suit ;  and  the  said 
official  assignee  shall  hold  and  stand  possessed  of  the  same  in  like  manner 
as  official  assignees  hold  and  possess  estates  and  effects  under  and  by 
virtue  of  the  statute  relating  to  bankrupts."  By  the  words  <(  so  much 
thereof  as  can  be  reasonably  obtained  and  possessed  without  suit,"  the 
act  seems  evidently  to  contemplate  that  the  assignee  shall  not  bring 
actions.  The  words  «  estate  and  effects"  cannot  be  strained  to  the  extent 
of  carrying  rights  of  action.  The  statute  cannot  have  greater  force  in 
this  respect  than  a  deed  in  the  same  terms  would  have.  And,  if  the 
language  of  sect.  1  prevents  the  assignee  from  bringing  actions,  and  yet 
the  insolvent  cannot  sue,  his  rights  of  action  are  lost  during  the  time 
between  the  petition  and  final  order.  The  language  of  sect.  7,  where 
the  intention  is  to  pass  all  rights  to  the  assigneei  differs  strongly  from 
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that  of  sect.  1 :  for  in  sect;  7  it  is  enacted  <<  that  from  and  after 

*die  passing  of  the  final  order  the  whole  estate,  present  and  r^cqq/v 

fatore,  as  well  real  as  personal,  and  as  well   in  the  colonies,  ^ 

dominions,  and  plantations  belonging  to  Her  Majesty,  as  in  the  United 

Kingdom  of  Qreat  Britain  and  Lreland,  all  the  effects  and  all  the  credits 

of  the  petitioner,  shall  become  absolntelj  vested  in  the  official  assignee, 

and  assignee  chosen  by  the  creditors,  without  any  deed  or  conveyance, 

which  assignees  shall  hold  the  same  as  fully  as  if  the  petitioner  had  been 

made  a  bankrupt  and  they  had  been  assignees  under  his  fiat,  and  shall 

roe  and  be  sued  as  if  they  had  been  assignees  under  such  fiat."     The 

present  case,  then,  is  like  that  of  an  ordinary  assignment ;  and  there,  if 

an  assignor  sued,  the  defendant  could  not  allege  that  the  interest  had 

been  conveyed  away.    [Patteson,  J.    Deeds  of  assignment  which  are 

meant  to  convey  the  interest  in  choses  in  action  always  contain  a  power 

to  sue  in  the  assignor's  name.     The  present  plea  does  not  show  that  the 

assignor's  name  here  is  not  used  by  the  assignee.]    That  is  one  point 

made  by  the  plaintiff.    A  party  who  obtains  a  protecting  order  may  not 

get  a  final  order,  or  even  apply  for  it :  but  the  act  makes  no  provision 

for  passing  the  estate  and  effects  back  to  him  from  the  assignee  in  whom 

.  sect.  1  vests  them :  nor  does  the  insolvent  obtain  any  allowance  or  any 

other  benefit  than  protection  to  his  person  and  property,  till  the  final 

order  is  made.     It  may,  therefore,  be  very  essential  that,  in  the  mean 

time,  he  should  have  some  power  of  getting  in  his  debts.  [Coleridge,  J. ' 

Could  he,  during  that  time,  give  a  release  ?]  Perhaps  he  might.  [Cole- 

BiDOE,  J.     You  must  go  that  length,  if  you  contend  that  he  can  sue.] 

That  is  so.     [Patteson,  J.     The  legislature  cannot  have  intended  that 

the  debtors  should  in  no  case  be  sued  between  the  petition  and  final ' 

order.]    No  one  but  the  insolvent   can  sue.      *[Pattbson,  J.  r-i^oo^ 

Even  if  the  credits  are  vested  in  the  official  assignee,  it  would  ^ 

seem  that  if  he  cannot  sue  the  insolvent  must.]    In  the  Bankrupt  acts, 

6  G.  4,  c.  16,  8.  63,  and  7  G.  4,  c.  57,  ss.  11, 19,  where  it  was  intended 

&at  debts  due  to  the  bankrupt,  or  rights  vesting  in  him,  should  pass  to 

the  assignees  by  the  formal  assignments  then  in  use,  express  words  were 

introduced  for  that  purpose.     Here  <<  credits"  are  made  to  vest  by  sect. 

7,  but  are  omitted  in  sect.  1.    [Coleridge,  J.     So  they  are  in  sect.  4, 

which  describes  the  final  order.]    In  Jeffery  t^.  M'Taggart,  6  M.  &;  S. 

126,  the  words  of  a  Scotch  Bankrupt  act  (54  G.  8,  c.  137)  were  held 

insufficient  to  transfer  a  chose  in  action,  though  they  gave  to  the  trustee 

(s.  29)  the  bankrupt's  "whole  estate  and  effects,  of  whatever  kind,"  and 

«  every  right,  title,  and  interest,  which  was  formerly  in  the  bankrupt," 

and  (s.  26)  authority  to  take  steps  for  recovering  possession. 

*  Some  other  points  are  raised  by  the  demurrer.     There  is  no  positive 

averment  that  the  plaintiff  had  any  creditors.     [Wiohtman,  J.    Why 

did  he  petition  if  he  had  not  ?    The  plea  shows  that  he  had.]    It  does 

not  appear  that  the  schedule  included  this  debt.    [Lord  Denman,  G.  J. 

b2 
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The  defendant  gives  credit  by  hiB  plea  for  the  existence  of  this  debt| 
and  must  be  taken  to  include  it  among  thoee  which  were  referred  to  in 
the  schedule.]    It  does  not  appear  that  the  notice  to  creditors  was  given 
after  the  passing  of  stat.  5  &  6  Vict.  c.  116.    [WieHTM an,  J.   It  could 
not  Well  be  «  according  to  the  true  intent  and  meaning"  of  the  act,  if 
it  was  given  before  the  act  passed.]    By  the  schedule  annexed  to  tha 
act,  the  time  for  hearing  the  petition  is  to  be  advertised  one  month  at 
least  after  the  date  of  the  notice  to  creditors.    It  does  not  appear  that 
^nnni  ^^^^  ^^^  ^elapsed  before  the  hearing  was  advertised;  nor  correcfr- 
-J  ly,  when  the  hearing  took  place.    [Golbbiboe,  J.   I  find  nothing 
in  the  body  of  the  act  requiring  a  month's  notice.   And  the  fixing  of  the 
time  may  be  the  act  of  the  Court,  not  of  the  insolvent.]   The  plea  should 
have  explained  that  if  it  was  so.    [Coleridob,  J.    Sect.  13  gives  the 
Judges  and  Commissioners  of  the  Court  of  Bankruptcy  a  general  power  to 
make  orders  and  rules  for  carrying  the  act  into  execution,  and  regulating, 
among  other  things,  <<  the  notification  of  the  time  of  hearing  petitions:*' 
and  these  orders  and  rules,  being  approved  of  by  the  Lord  Chancellor,  are 
to  be  laid  before  Parliament,  and  to  be  binding  unless  disapproved  of  by 
resolution  of  either  House.]     This  Court  is  not  required  to  take  judicial 
notice  of  them ;  and  nothing  is  here  stated  as  to  any  such  rule  or  order. . 
Again,  it  appears  that  the  Commissioner  was  appointed  according  to  a 
rotation  established  by  order  as  required  by  sect.  8,  but  not  that  any 
such  order  was  approved  of  by  the  Lord  Chancellor.    Nor,  again,  is  it 
shown  that  the  official  assignee  was  nominated  by  a  Commissioner  «  act- 
ing in  the  matter  of  the  said  petition,"  as  required  by  sect.  1. 

T.  JaneSf  contr&«  The  intention  of  stat.  5  ft  6  Vict.  c.  116,  as  de- 
clared by  the  last  words  of  sect.  1,  is  to  vest  the  estate  and  choses  in 
action  of  the  insolvent  in  the  official  assignee  as  those  of  a  bankrupt  are 
vested  in  his  assignees  by  the  Bankrupt  Acts.  The  words  « all  the 
estate  and  effects,"  in  the  present  act,  are  as  large  as  the  words  <<all  the 
present  and  future  personal  estate"  in  stat.  6  G.  4,  c.  16,  s.  63 ;  and^ 
^oqqn  under  these  last,  it  has  been  held  that  unliquidated  damages  for 
^  '^'non-performance  of  a  contract  became  vested  in  a  bankrupt's 
assignees ;  Wright  v.  Fairfield,  2  B.  ft  Ad.  727.(a)  In  Smith  v.  Coffin,  2 
H.  Bl.  444,  it  was  held  that,  under  the  then  existing  bankrupt  laws,  th6 
right  to  bring  a  real  action  passed  to  assignees,  notwithstanding  the 
restrictive  words  <<  which  he  or  she  may  lawfully  depart  withal"  in  stat. 
13  Eliz.  c.  7,  s.  2.  The  words  of  the  present  act  not  only  vest  the 
interest  in  the  official  assignee,  but,  in  effect,  devest  it  out  of  the  insol* 
vent.  It  is  suggested,  however,  on  tLe  other  side  that  the  action  may, 
in  point  of  fact,  be  that  of  the  assignee  suing  in  the  name  of  the  insol- 
vent. But  that  is  matter  for  a  replication.  If  the  plea  casts  a  doobi 
on  the  plaintiff's  title,  and  the  fact  which  may  remove  such  doubt 
(namely,  in  this  case,  that  the  plaintiff  is  suing  as  trustee)  lies  in  the 

(a)  Sm  msm  ooUeetad  in  HiU  v.  Smitli,  It  M.  A  W.  618. 
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plamtifrs  cim  knoirledge,  it  is  for  him  to  aver  it.  Winch  v.  Keelej,  1 
T.  a.  619,  and  Dangerfield  v.  Thomas,  9  A.  ft  E.  292,  furnish  preoe- 
dents  for  this.  The  presumption  is  that  the  plaintiff  is  not  employed 
by  assignees  to  sue  in  trust  for  them ;  those  who  rely  on  the  contrary^ 
ought  to  show  it. 

As  to  the  more  minute  objections.  It  is  said  that  the  plaintiff  is  not 
shown  to  have  had  any  debts  when  he  petitioned.  [Wightman,  J. 
Why  then  did  he  petition  ?]  If  he  did  so,  he  must  have  stated  that  he 
had  debts :  whether  he  had  them  or  not  is  immaterial.  [Wiohtman,  J. 
And  it  does  not  lie  within  the  defendant's  knowledge.]  It  is  objected 
that  the  notice  to  creditors  does  not  appear  to  have  been  given  after  the 
passing  of  stat.  5  &  6  Vict.  c.  116.  [Lord  Denman,  G.  J.  It  was 
given  « according"  to  that  act.]  As  to  the  ^question  whether  j-^qoa 
notice  is  shown  to  have  been  given  in  such  time  that  a  month  ^ 
elapsed  before  the  day  of  hearing  was  advertised ;  it  is  enough  to  say 
that  the  estate  vests  on  the  filing  of  the  petition ;  what  happens  after- 
wards is  matter  of  practice  in  the  C?ourt  of  Bankruptcy;  and  the 
defendant  here  cannot  be  affected  by  it,  even  if  the  insolvent  be  in 
&ult.  [CoLXRiDGB,  J.  The  schedule  to  the  act  speaks  of  a  month's 
notice ;  but  sect.  1  does  not  require  it.]  (The  Court  did  not  think  it 
necessary  to  hear  further  argument  on  the  other  objections.) 

Mawkins,  in  reply.  Wright  v.  Fairfield,  2  B.  &  Ad.  727,  turned  upon 
Btat.  6  G.  4,  c.  16,  s.  63,  the  object  of  which  enactment  was  to  vest 
everything  immediately  in  the  assignees.  So,  under  stat.  5  &  6  Vict* 
e.  116,  when  the  final  order  is  made,  sect.  7  vests  the  credits  as  well  as 
other  estate  in  the  assignees.  But,  in  sect.  1  of  this  act)  the  object  if 
only  to  protect  the  estate  temporarily,  in  case  of  a  final  order  being 
made ;  and  therefore  the  official  assignee  is  to  <<  take  possession  of  so 
much  thereof  as  can  be  reasonably  obtained  and  possessed  without  suit." 
The  words  <<  taken  possession"  do  not  apply  to  the  recovery  of  a  chose 
in  action.  And,  if  sects.  1  and  7  are  co-extensive  as  to  the  interests 
vested  in  the  assignees,  the  word  <<  credits,"  in  the  latter,  is  superfluous. 
Then,  the  assignee  not  being  enabled  by  sect.  1  to  sue,  the  debt  might  b^ 
altogether  lost  if  the  insolvent  could  not  bring  an  action ;  for  the  final 
order  may  be  delayed  by  adjournment  till  the  debtor  himself  is  insolvent. 
To  the  suggestion  that  the  ^insolvent  may  be  suing  for  his  p^qqr 
assignees,  it  is  answered  that  this  would  be  matter  for  a  replica*  *- 
tion ;  but  it  cannot  be  necessary  for  the  plaintiff  to  show  an  equitable 
title ;  the  legal  one  is  sufficient.  Dangerfield  v,  Thomas,  9  A.  &  E.  292, 
is  not  like  this  case.  There  the  plea,  that  the  plaintiff's  assignees  had 
become  entitled  to  the  debt  by  virtue  of  the  fiat  and  assignment,  was 
prim&  facie  good ;  there  was,  however,  an  equitable  title  in  parties  othef 
than  the  plaintiff;  and  this  was  an  answer,  the  assignment  passing  only 
foeh  things  as  the  bankrupt  was  equitably  as  well  as  legally  entitled  to : 
Wt  the  want  of  equitable  title  in  him  was  not  to  be  presumed ;  and  it 
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was  right,  therefore,  to  reply  that  fact.  Winch  t.  Keeley,  1  T.  R.  619, 
shows  that  a  plaintiff  may  reply  as  was  done  there,  but  not  that  he  must. 
Lord  Denman,  G.  J.  All  the  objections  in  point  of  form  have  been 
removed  by  the  Goort  during  the  argument,  except  that  which  turns  upon 
the  omission  to  show  that  a  month  elapsed  between  the  notice  to  credit- 
ors and  the  advertisement  of  a  hearing.  But,  whether  that  interval  did 
not  elapse,  or  whether  there  has  been  only  an  omission  to  state  it,  I  think 
the  insolvent  is  not,  on  such  an  account,  to  be  excluded  from  the  opera- 
tion of  Stat.  5  &  6  Vict.  c.  116,  s.  1.  And  I  am  of  opinion  that  this 
clause  does  not  deprive  the  assignees  of  the  right  to  bring  the  present 
action.  The  right  cannot  be  in  two  persons  at  the  same  time :  and  the 
act  says  that,  on  presentation  of  the  petition,  <<  all  the  estate  and  effects 
of  the  petitioner  shall  forthwith  become  vested  in  the  official  assignee," 
*QQfii  who  «  shall  and  *may  forthwith  take  possession  of  so  much  there- 
-^  of  as  can  be  reasonably  obtained  and  possessed  without  suit,*'  and 
«<  shall  hold  and  stand  possessed  of  the  same  in  like  manner  as  official 
assignees  hold  and  possess  estates  and  effects"  under  the  Bankrupt  Acta. 
It  is  contended  that  the  assignee  cannot  sue  for  a  debt  due  to  the  bank- 
rupt, because  of  the  expression  <<  so  much"  as  can  be  reasonably  ob- 
tained and  possessed  without  suit."  But  this  is  an  unreasonable  use  of 
not  very  reasonable  words.  To  say,  after  vesting  all  the  estate  and 
effects  in  the  official  assignee,  that  he  shall  forthwith  take  possession  of 
so  much  as  can  be  reasonably  obtained  without  suit,  is  very  superfluous ; 
and  I  do  not  see  how  a  jury,  if  it  became  necessary,  could  say  what  a 
party  could  or  could  not  reasonably  obtain  without  suit.  The  words 
seem  intended  to  hint  that  the  assignee  should  lay  hands  upon  what  he 
can  take  without  legal  dispute ;  but  not  that  he  shall  be  disabled  from 
suing  for  a  debt.  He  is  to  hold  and  be  possessed  in  like  manner  as 
official  assignees  in  bankruptcy :  and,  if  we  go,  for  explanation  of  those 
words,  to  decisions  on  the  Bankrupt  Acts,  we  have  one  directly  to  the 
point  in  Wright  v.  Fairfield,  2  B.  i  Ad.  727,  where  Lord  Tbnterden, 
and  LiTTLEDALE  and  Taunton,  Js.,  expressly  hold  that  the  assignee  maj 
sue  for  unliquidated  damages  due  to  the  bankrupt,  as  part  of  the  <<  personal 
estate"  within  stat.  6  G.  4,  c.  16,  s.  63.  Parke  J.,  does  not  expressly  say 
whether  such  damages  may  be  recovered  as  personal  estate  or  as  a  debt ; 
but  he  states  no  dissent  from  the  opinions  previously  given.  An  ingenious 
argument  has  been  raised  on  the  wording  of  sect.  7 ;  but  the  language  used 
♦QQTT  *^^^®  *cannot  affect  the  direct  operation  of  the  vesting  words  in 
^  sect.  1,  nor  deprive  them  of  the  force  which  was  given  to  similar 
words  in  Wright  v.  Fairfield.  What  is  there,  indeed,  to  prevent  their 
having  that  force?  An  unnecessary  enactment.  Sect.  1  had  already  done 
its  work;  then  it  is  added  in  sect.  7  that,  after  final  order,  <<the  whole 
estate,  present  and  future,  as  well  real  as  personal,  and  as  well  in  the 
colonies,  dominions,  and  plantations  belonging  to  Her  Majesty  as  in  the 
United  Kingdom  of  Ghreat  Britain  and  Lreland,  all.  the  effects  and  ali 
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tlie  credits  of  the  petitioner,  shall  become  absolutely  vested  in  the  official 
assignee,  and  assignee  chosen  by  the  creditors,  without  any  deed  cr  con- 
Teyance,  which  assignees  shall  hold  the  same  as  fully  as  if  the  petitioner 
had  been  made  a  bank^ipt  and  they  had  been  assignees  under  his  fiat, 
and  shall  sue  and  be  sued  as  if  they  had  been  assignees  under  such  fiat." 
Unless  reason  is  shown  (and  I  think  it  is  not)  to  suppose  that  '^  credits*' 
are  excluded  from  among  the  ^^  estate  and  effects"  mentioned  in  sect.  1, 
the  large  words  of  sect.  7  do  not  add  a  single  particular  to  what  is  already 
given  by  the  former  section.  It  is  an  unfortunate  process,  too  often 
adopted  in  the  acts  which  have  passed  of  late  years  in  the  month  of 
Adgnst,  to  add  words  which  only  throw  a  doubt  upon  what  goes  before. 
On  the  assumption  that  the  assignees  cannot  sue,  an  argument  has  been 
drawn  from  inconvenience,  namely,  that  the  insolvent  must  bring  the 
action,  or  else  there  would  be  a  time  during  which  no  action  could  be 
conmienced.  But  the  insolvent  himself  might  be  the  last  person  whom 
the  assignees  would  wish  to  possess  that  power :  and  I  think  *the  r^ggg 
l^Iature  did  not  intend  that  it  should  rest  with  him. 

This  being  my  opinion,  it  is  unnecessary  to  enter  into  discussion  as  to 
the  insolvent  being  supposed  to  sue  in  trust  for  others. 

GoLBBiPGE,  J.(a)  Two  questions  arise :  first,  whether  the  chose  in 
action  is  divested  out  of  the  plaintiff;  secondly,  whether,  if  any  right  to 
it  remains  in  him,  he  or  the  official  assignee  can  sue  for  it.  The  first 
only  is  material ;  for,  if  the  right  is  out  of  the  plaintiff,  that  is  a  suffi- 
cient answer  to  the  action.  It  is  more  convenient  that  on  filing  of  the 
petition  the  whole  property  should  pass  to  the  assignee  at  once ;  for  much 
fraud,  which  the  insolvent  might  otherwise  practise,  is  so  prevented :  and 
it  may  be  expedient  that  actions  should  be  prosecuted  by  the  official 
assignee  without  any  delay.  As  to  the  meaning  of  the  words  ^^  estate 
and  effects"  in  sect.  1,  we  are  referred  by  that  clause  to  the  Bankrupt 
Acts,  6  G.  4,  c.  16,  and  1  ft  2  W.  4,  c.  66  ;{b)  and,  under  the  first  of 
these,  unliquidated  damages  have  been  held  to  pass  by  the  words  ^'  pre- 
sent and  future  personal  estate."  Those  are  not  stronger  than  the  words 
in  sect.  1  of  the  present  statute ;  for  the  word  ^'future"  does  not  apply 
to  debts :  a  chose  in  action  is  a  present  interest ;  "future"  denotes  the 
case  where  the  interest  attaches  at  a  subsequent  time.  Sect.  7  has 
already  been  observed  upon  by  my  Lord :  it  clearly  means  no  more,  as 
to  the  matter  to  become  vested,  than  sect.  1  or  sect*  4,  which  speaks  of 
the  same  thing  as  sect.  7,  and  in  so  doing  uses  the  words  *"  estate  r^oog 
and  effects,"  on  which  there  can  be  no  doubt.  The  word  "  abso- 
lutely" in  sect.  T  can  have  no  new  operation ;  for  it  applies  as  well  to 
those  matters  which  clearly  vest  under  sect.  1  as  to  choses  in  action. 
The  provision  in  sect.  7,  again  vesting  the  interests  previously  given  to 
the  official  assignee,  was  probably  added  because,  when  a  new  assignee 
was  introduced,  it  was  thought  necessary  again  to  put  in  inceptive  words* 

^        (a)  Pattisov,  J.,  had  left  the  ooart  (()  See  Mot  S(. 
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Whether  or  not  the  ofBcial  assigiiee  cui  aue,  it  k  unneeeaiary  to  deter- 
miiie :  but  I  do  not  nnderstand  a  chose  in  action  pasaing  without  vfA  a 
power.  The  words  supposed  to  be  restrictive  in  sect.  1  mean  cmly,  as  T 
think,  that  the  assignee  shall  take  whatever  he  has  the  means  of  taking 
immediatelj.  It  can  hardly  be  said  that  the  official  assignee  might  not 
call  upon  a  debtor  to  pay,  or  that,  if  the  debtor  thereupon  paid,  thai 
would  not  be  an  answer  to  an  action.  On  the  other  hand,  if  the  insol* 
vent  only  could  enforce  payment,  he  might  sue  and  give  a  legal  release. 
I  am  much  of  opinion,  for  the  reasons  I  have  suggested,  that  the  official 
assignee  may  sue.  On  the  question  as  to  the  insolvent  suing  aa  tmatee 
I  need  not  say  anything. 

Wi0HTM AN,  J.  The  substance  of  the  plea  is,  that  the  ehoae  in  action 
is  vested,  not  in  the  insolvent,  but  in  another :  and  I  think  that  the  tnscl- 
vent  is  not  authorixed  to  interfere  in  the  recovery  unless  in  behalf  of 
that  other.  If  he  could,  the  statute  might  constantly  be  defeated, 
dally  if  a  month  at  least  must  elapse  before  the  hearing ;  for  the  h 
vent  might  recover  all  choses  in  action  in  his  own  name ;  or,  if  his  pro» 
*sucn  P^^y  ^7  ^  goods  which  a  third  person  was  possessed  of  and  *re> 
•J  fused  to  deliver,  the  assignee  could  not  sue  in  respect  of  them, 
and  the  insolvent  might  recover  for  the  whole  in  actions  of  trover. 

Judgment  for  defendant 
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nalntiirreooTerofll  %  reidiet,  in  this  wmrt,  in  debt,  for  n  nun  under  St,  upon  mhith  JadgmMit  wis 
entered  for  debli  dnmnge%  end  eoeli.  DefendnnI  brooglit  error  oona  iiobl%  and  easlgned  fti> 
errgr  that  he  resided  in  a  dietiiet  the  residents  in  which,  bj  itatate  (Brixton  Court  nf  Beqveelt 
Act,  40  G.  3,  c  IxxxTiil.,  s.  14),  were  not  liable  to  costs  in  any  action  for  less  than  5L  com- 
menced in  the  eoorts  of  record  at  Westminster.  The  plaintiiT  below  pleaded  In  nnllo  ert 
erratouL  I 

Held,  that,  on  this  reoord^the  fitets  were  admitted,  and  the  cause  assigned  for  eiror  was  fnficieik 
Judgment  rcTersed. 

^^  In  the  Queen's  Bench. 

"The,"  &c.  (16th  December,  1846). 

"  Middlesex,  to  wit.  George  Banks,  the  plaintiff,"  &c.,  "  complaina 
of  Augustus  Newton,  the  defendant,"  &c.,  "  who  has  been  summoned  to 
answer  the  said  plaintiff  by  virtue  of  a  writ  issued  on  Monday  the  Yth 
day  of  December,  a.  d.  1846,  at  the  Court  of  our  Lady  the  Queen,  beforo 
the  Queen  herself,  at  Westminster,  in  %n  action  of  debt ;  and  the  plaia^ 
tiff  demands  of  the  defendant  the  sum  of  142.  19f.,  which  he  owes,"  &C 
"  For  that  whereas  the  defendant,  on,"  &c.  First  count,  for  42. 19f.  for 
goods  sold  and  delivered ;  second  count,  for  lOL  on  an  account  stated  ; 
damages,  5L    Plea :  Nunquam  indebitatus.    Issue  thereon. 

"  ikjid,  forasmuch  as  tb  i  sum  sought  to  be  recovered  in  this  suit,  and 
endorsed  on  the  same  writ  of  summons,  does  not  exceed  202.,  hereupon. 
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on  the  24ih  day  of  December,  A.  D.  1846,  pnrsqant  to  the  statute  in  that 
Me,"  ftc,  ^*  the  sheriff  is  commanded  that  he  sommon  ^twehre^  r*%il 
Ac,  who  neither,  ^•,  who  shall  be  sworn  truly  to  try  the  issue  ^ 
abo?6  joined  between  the  parties  aforesaid ;  and  that  he  proceed  to  try 
saeh  issue  accordingly :  and,  when  the  same  shaU  hare  been  tried,  that 
he  mske  known  to  die  Court  here  what  shall  have  been  done  by  rirtue,*' 
&e.,  ^'with  the  finding  of  the  jury  thereon  endorsed,  on"  1st  January, 
184T. 

"Afterwards,  on"  28th  January,  1847,  ^<came,"  &o.  (appearance  of 
parties).  '^  And  the  said  sheriff,  before  whom  the  said  issue  came  on  to 
be  tried,  hath  sent  hither  the  said  last-mentioned  writ,  with  an  endorse- 
ment thereon,  which  said  endorsement  is  in  these  words.  Middlesex. 
Afterwards,  on"  Slst  December,  1846,  ^*  before  me,"  Ac,  *^came  the 
plaintiff  named  in  the  Queen's  writ,  hereto  annexed,  by  his  attorney 
therein  named ;  and  the  defendant,  although  solemnly  called,  came  not, 
but  made  default.  And  the  jurors  of  the  jury,  by  me  duly  summoned  as 
therein  commanded,  also  came ;  and,  being  duly  sworn,"  fcc,  *'  on  their 
oath  said,  That  the  defendant  was  indebted  to  the  plaintiff  in  the  sum 
ef  4L  18f.,  parcel  of  the  debt  in  the  declaration  in  the  writ  mentioned 
demanded,  in  manner  and  fbrm  as  therein  alleged ;  and  they  say  that  the 
defendant  never  was  indebted  to  the  plaintiff  in  the  residue  of  the  said 
debt  demanded ;  and  they  assessed  the  damages  of  the  plaintiff  on  occa- 
sion of  the  detaining  the  said  sum  of  47. 18ii.,  parcel,  Ac,  over  and  above 
his  costs  and  charges  by  him  about  his  suit  in  that  behalf  expended,  to 
It.,  and  for  those  costs  and  charges  to  40s.  The  answer  of,"  &c.  (the 
sheriff). 

"  Therefore  it  is  considered  that  the  plaintiff  do  recover  against  the 
defendant  hia  said  debt  of  41  18f .,  and  his  damages  aforesaid,  on  the 
occasion  of  the  ^detention  thereof,  to  If.,  together  with  his  costs  r,^ a^o 
and  charges  aforesaid  to  40f.,  by  the  jurors  aforesaid  in  form  '- 
aforesaid  assessed :  And  also  271.  8f .  for  his  said  costs  and  charges,  by 
the  Court  here  adjudged  of  increase  to  the  plaintiff,  and  with  his  assent. 
Akd  the  defendant  in  mercy,  &c.  And  let  the  plaintiff  be  in  mercy  for 
his  false  complaint  against  the  defendant  for  the  residue  of  the  said  sum 
above  demanded,  and  whereof  the  defendant  is  acquitted  as  aforesaid. 
And  let  the  defendant  go  thereof  without  day,  &c. 

"Afterwards,  to  wit  on"  1st  February,  10  Vict.,  "  comes  here  the  said 
A.  Newton,  and  brings  into  Court  here  a  certain  writ  of  our  said  Lady  the 
Queen,  for  correcting,"  &c.  (writ  of  error  coram  nobis).  The  record 
then  stated  an  allowance  of  the  writ,  which  was  set  out.  "  Afterwards, 
on"  February  20th,  1847,  "  comes  here"  the  plaintiff  in  error  by  his  attor- 
ney, "  and  says  that  in  the  record  and  proceedings  aforesaid,  and  in  giving 
the  judgment  aforesaid,  there  is  manifest  error  in  this,  to  wit :  That, 
before  and  at  the  day  of  the  demanding  of  the  said  debt  of  47.  18f .,  and 
of  the  commencement  of  the  said  suit  by,"  &c.,  ^^  to  wit,  on  the  7th  day  of 
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December,  a.  d.  1846,  and  before  and  at  the  time  of  pronouncmg  the  ver- 
dict and  giving  the  judgment  aforesaid,  to  wit,  on  the  28th  of  January, 
A.  D.  1847,  at  Westminster  in  the  county  of  Middlesex,  the  said  A« 
Newton  resided,  inhabited,  and  kept  his  house  within  the  western  division 
of  the  hundred  of  Brixton,  in  the  county  of  Surrey,  that  is  to  say  at 
Heathfield  in  the  parish  of  Wandsworth  in  the  said  division  and  county, 
within  the  jurisdiction  of  the  Court  of  Requests  in  and  for  the  said  divi- 
sion hereinafter  mentioned.  And  the  said  A.  Newton  further  says  that, 
*3431  ^^  ^u^^®  of  ^^  B^d  ^residence,  inhabiting  and  keeping  his  said 

-^  house,  he  was,  at  the  said  time  of  the  demanding  of  the  said  debt, 
and  commencement  of  the  said  suit,  and  giving  the  judgment  aforesaid^ 
and  for  a  long  time  before  then,  to  wit,  from  and  after  the  1st  day  of 
May  in  the  said  year  1846,  by  law,  and  by  virtue  of  the  statutes  here- 
inafter mentioned,  continually  liable  to  be  warned,  and  liable  to  be  sum- 
moned, by  the  said  George  Banks,  in  respect  of  the  said  debt,  before  a 
certain  Court  of  Justice,  that  is  to  say,  the  Court  of  Requests  for  the 
western  division  of  the  hundred  of  Brixton,  during  the  said  time  usually 
hplden,  to  wit,  on  Thursday  in  every  week,  at  Wandsworth  in  the  said 
parish  of  Wandsworth  and  western  division,"  &c.,  ^^in  the  said  connly. 
And  the  said  A.  Newton  further  says  that  the  said  debt  was,  at  the  said 
time  of  the  demanding  the  same,  and  the  commencement  of  the  said 
suit,  to  wit,  on  the  said  7th  day  of  December  in  the  said  year  1846, 
recoverable  by  the  said  George  Banks  in  the  said  Court  of  Requests,  by 
law  and  by  virtue  of  certain  Acts  of  Parliament  then  previously  passed ; 
that  is  to  say,  a  certain  Act  passed,"  &c.  (81  G.  2,  c.  23,  (a)),  ''and  a 
certain  other  Act  of  Parliament,  passed,"  &c.  (46  G.  3,  c.  Ixxzviii., 
*3441  *^^^^^  ^^^  personal,  public  (i)).      ''And  the  said  A.  Newton 

-^  further  says  that,  by  virtue  of  the  premises,  the  said  George 

(a)  "  For  the  more  euj  and  speedy  reeorery  of  small  debts  within  the  western  dlriiion  of  the 
hundred  of  Brixton,  in  the  eonnty  of  Surrey." 

Beet.  1  institates  **  The  Court  of  Requests  for  the  Western  Dirision  of  the  Hundred  of  Brixton^* 
with  power  **  to  hear  and  determine  all  matters  of  debt  within  the  said  Western  Dirision  of  th« 
Hun^d  of  Brixton,  where  the  debt  in  demand  doth  not  amount  to  the  sum  of  40»." 

Sect  9  enacts  that,  if,  in  **  any  action  of  debt,  or  upon  the  ease,  upon  any  assumpsit  for  reeo- 
Tery  of  any  debt,"  prosecuted  against  any  person  liable  to  be  summoned  in  the  said  Court  of 
Bequests,  in  any  of  the  King's  Courts  at  Westminster,  or  elsewhere  out  of  the  Court  of  Requestiy 
"  the  plaintiff  shall  declare  for  any  sum  not  amounting"  to  40«.,  the  defendant  may  plead  gene- 
rally in  bar  that  he  was  liable  to  be  warned  or  summoned  before  the  Court  of  Requests,  Ac. 

(6)  **  To  explain,  amend,  and  extend  the  powers  and  provisions  of.  an  act,  passed,"  Ac.  (ant2« 
p.  S43,  note  (a) ). 

Sect  1  recites  and  partly  repeals  the  prerious  act 

Sect  2  gives  to  any  five  or  more  of  the  Commissioners  jurisdiction  where  the  debt  shall  noi 
exceed  5^ 

Sect  9  gives  to  any  person  or  persons,  "  whether  residing  within  the  said  western  Division  of 
the  Hundred  of  Brixton  or  elsewhere,"  who  have  my  debt  for  which  **  they  shall  demand  any 
•am  of  money  not  exceeding  the  sum  of  52.,  from  any  person  or  persons  whomsoever,  reaidinf 
or  inhabiting  within  the  said  western  Division  of  the  Hundred  of  Brixton,  or  keeping  any  hooae, 
warehouse,  shop,  shed,  stall,  or  stand,  or  seeking  a  livelihood,  or  trading  or  dealing  within  tba 
laid  western,"  Ac.,  "to  oause  such  debtor  or  debtors,  person  or  persons,  from  ^hom  such  deM  ar 
debti  shall  be  due  or  owing,  or  daimed  or  demanded,  and  so  resident,  inhabiting,"  Ae^  "to  b« 
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Banks,  by  reason  of  the  said  verdicty  nor  otherwise,  ought  by  law  to 
haTe,  or  be  or  is  entitled  to,  any  costs  whatsoever  in  the  said  suit ;  bat 
tiiat,  on  the  contrary  thereof,  the  said  O.  Banks,  by  law,  and  by  virtue 
of  the  said  statutes,  was  and  is  entitled,  by  reason  of  the  said  verdict, 
to  recover  and  have  adjudged  to  him  in  the  said  suit  the  said  several 
Bums  of  42.  18«.,  his  said  debt,  and  1«.,  his  said  damages,  only ;  whereof 
the  said  G.  Banks,  before  and  at  the  said  day  of  giving  the  said  judg- 
ment, had  due  notice.  Yet  the  said  judgment  is  given  against  the  said 
A.  Newton,  and  in  favour  of  the  said  G.  Banks,  to  recover,  as  well  his 
said  debt  of  42. 18f.,  and  his  damages  ^aforesaid  on  occasion  of  r-^n^^ 
the  detention  thereof  to  It.,  together  with  his  costs  and  charges  ^ 
aforesaid  to  40«.  by  the  jurors  aforesaid,  in  form  aforesaid  assessed,  and 
also  272.  8«.  for  his  said  costs  and  charges  by  the  Court  there  adjudged 
of  increase  to  the  said  plaintiff  G.  Banks,  and  with  his  assent,  and  the 
defendant  in  mercy,  &c.;  as  appears  by  the  record  and  proceedings 
thereof  now  remaining  in  the  said  Court ;  contrary  to  law  and  against 
the  form  of  the  statutes  in  such  case,"  &c.,  "  and  to  the  great  grievance 
of  the  said  A.  Newton:  therefore  in  that  there  is  manifest  error." 
Verification.  Wherefore  he  prays  judgment,  and  that  the  judgment 
aforesaid,  for  the  error  aforesaid  and  in  that  respect,  may  be  revoked, 
annulled,  and  holden  for  nought,  and  that  thb  said  Augustus  Newton  may 
be  rostored^"  sc 

"  The  eighth  day,"  fcc.  (March,  1847). 

''And  hereupon  the  said  G.  Banks,  by,"  &;c.,  ''his  attorney,  comes 
and  says  that  there  is  no  error  either  in  the  record  and  proceedings 
aforesaid  or  in  the  giving  the  judgment  aforesaid :  and  he  prays  that  the 
said  justices,"  &c.,  "  before  the  Queen  herself  here,  may  proceed  to  exa- 
mine as  well  the  record  and  proceedings  aforesaid  as  the  matters  aforesaid 
above  assigned  for  error ;  and  that  the  judgment  aforesaid,  in  manner 
aforesaid  given,  may  in  all  things  be  affirmed,"  &c. 

The  Plaintiff  in  error,  in  person.  The  judgment  is  bad  for  awarding 
costs.  Sect.  14  of  stat.  46  G.  8,  c.  Ixxxviii.,  enacts  that  the  plaintiff,  in 
any  action  or  suit  commenced  in  a  court  of  record  at  Westminster  for 
any  debt  not  exceeding  52.,  shall  not,  by  reason  of  a  verdict  *for  r^oAa 
him,  or  otherwise,  have  or  be  entitled  to  any  costs  whatsoever.  ^ 
This  enactment  is  not  discretionary,  but  imperative.  It  was  held,  in  the 
House  of  Lords,  on  a  Scotch  appeal,  that,  where  an  Act  of  Parliament 
directed  a  Court  to  give  costs,  it  was  ground  of  appeal  that  they  were 
not  given ;  Tod  v.  Tod,  1  Bligh,  N.  S.  639.  A  suggestion  may  be  en- 
tered, to  deprive  the  plaintiff  of  costs,  after  an  award  of  speedy  execu- 

'vtnied  or  nunmoaed  by  penonal  seiriee/'  Ac;  giying  the  Commbaionen  the  same  powen  as  in 
tke  prerioua  act. 

8«et  14  enaete :  any  action  or  niit  ahall  be  oommenoed  in  any  of  bis  m^esty's  Conrti 

af  Beoord  at  WMtminBter,  for  any  debt  not  exceeding  tbe  sam  of  52.,  sad  reeoTorable  by  yirtna 
of  the  said  redted  acts  and  of  tbia  aet»  or  any  or  either  of  them,  in  the  aald  Conrt  of  ReqaeatBy 
then  and  in  erery  each  caae  the  plaintiiT  or  plaintiffa  in  anoh  action  or  auit  ahaU  not,  by  reaaoa 
Af  a  Ttrdiot  for  him,  bar,  or  them,  or  otherwiae,  hare  or  be  entitied  to  any  eoata  whatioeTer." 

s 


S46  FnilTEB  V.  PHIPPABD.    M.y.  1847. 

tion  has  been  entered  up  under  the  order  of  the  Judge  who  tries  th» 
OMse;  Baddley  v.  Oliver,  1  Cro.  k  M.  219,  S.  G.  8  Tyr*  145.  Haraley 
V.  Hutton,  5  Dowl.  P.  C.  882,  showB  that  it  is  not  neoesBMy,  under  tUa 
statute,  to  plead  the  liability  to  the  Court  of  Requests  in  bar,  but  thai 
a  suggestion  may  be  entered,  and  that  the  defendant's  residence  in  the 
dtstriet  at  the  time  of  suit  brings  the  case  within  the  act. 

BoggvUj  eontri.  The  fact  of  the  residence  does  not  appear  on  the 
proceedings  below,  but  is  first  introduced  on  the  record  in  the  assign* 
ment  of  errors.  (Tattbson,  J.  Could  not  a  deiendant,  who  had 
^)peared  by  attorney,  assign  for  error  that  he  was  an  infant  ?(a)]  That 
is  error  in  the  process :  and  the  appearance  by  attorney  is  shown  on  the 
record  below.  [CoLBRman,  J.  The  fact  of  infiincy  is  introduced  in 
the  same  way  as  the  fact  here.]  Sect.  14  does  not  state  how  the  plain- 
tiff is  to  be  deprived  of  costs :  the  regular  mode  would  be  by  moving  on 
affidavit  to  enter  a  suggestion :  here  that  motion  has  been  made  and 
refused ;  Banb  v.  Newton,  4  D.  A^  L.  6S2.(&)  [OoiiSnineB,  J.  The 
*8471  Pl^^  ^*^  joined  in  error.  ^WiOHTMAir,  J.  The  fact  assigned 
r  must  be  taken  as  true :  you  might  have  traversed  it.  Patuesow, 
J.  It  is  like  error  to  reverse  an  outlawry :  you  may  traverse  the  £sci 
assigned ;  but,  if  you  say  In  nullo  est  erratum,  you  admit  the  fact. 
CoLBBinas,  J.  In  error  coram  nobis,  it  is  assumed  that  we  did  right 
on  the  materials  before  us.] 

Per  CWiaf?i,(6)  Judgment  reversed. 

(a)  Sm  note  (4)  to  Voxwist «.  mram^ey  S  Wms.  Swind.  212  «. 

(6)  Bidl  C«art»  HiL  T.  1847. 

(o)  Lord  ThanuM^  C.  J.|  PATisaoa^  OoubimBi  and  WuBnuVi  Jt. 


FILLITER  V.  PHIPPABD.    Dee.  9. 

Saet  86  of  the  Bnildini:  Aet»  14  0.8,0.  78,  whibh  WMti  tl»t  no  aetioii  sImII  bo  naintMBoA 
■l^nst  any  poraon  in  whoso  homo,  or  on  whosa  estate,  any  fire  shall  "aoeidentally  begin,"  if 
not  oonflned  in  ita  operation  to  those  diatrioii  to  whioh  the  limited  olanaaa  of  the  not  ava 
restrieted. 

It  does  not  applj  where  a  Are  is  prodneed  bj  ne^genoe :  and,  in  that  ease,  by  the  oommon  law, 
an  action  lies  against  the  party  by  whose  negUgenee  or  that  of  his  serrants,  ft  fire  aiisaa  oa 
his  premiseo  And  damages  the  property  of  another. 

It  does  not  apply  wliere  the  lire  ia  lighted  intentionally,  and  miiehief  happena  to  leanlt. 

Case.  The  declaration  stated  that  phiintiff,  before  and  at  the  tone 
of  committing,  ftc,  was  lawfully  possessed  of  a  certain  close  of  land, 
called,  fcc.,  situate  and  being  in  the  parish  of  St.  Martin,  Wareham,  in 
the  county  of  Dorset,  contiguous  and  next  adjoining  to  a  certain  other 
dose  of  land  of  defendant,  called,  &c.,  situate  and  being  in  the  pariah 
and  cotmty  aforesaid,  and  then  in  the  actual  occupation  and  possenionL 
of  defendant :  and,  during  all  the  time  aforesaid,  plaintiff  was  also 
fully  possessed  of  certain  hedges,  fences,  gates  and  gate  posts,  to 
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ke^  then  respectiTelj  standing  mnd  being  in  and  upon  the  aforesaid  dose 
of  plaintiff  and  of  great  valney  &c. :  and,  during  all  the  time  aforesaid, 
plamtiff  was  also  lawfully  possessed  of  certain  trees,  saplings,  &c.,  to 
wit,  fcc.,  then  respectively  ^standing,  growing,  and  being  in  and  r^o^o 
upon  the  aforesaid  dose  of  plaintiff,  and  of  great  value,  Ac. :  and  ^ 
thereupon  it  became  and  was  the  duty  of  defendant  not  to  commit  the 
grievances  respectively  hereinafter  mentioned.  Yet  defendant,  well 
knowing  the  premises,  not  regarding  his  said  duty,  but  contriving,  ftc, 
to  injure,  &c.,  plaintiff^  heretofore,  to  wit,  on,  ftc,  wrongfully  lighted 
and  kept,  and  caused  and  procured  to  be  lighted  and  kept,  in  and  upon 
hia  said  close  (to  wit,  upon  that  part  of  it  called,  ke.)y  a  certain  fire,  in 
SQcih  a  careless,  negligent,  and  improper  manner,  and  at  a  time  when,  by 
reason  of  the  then  state  of  the  wind  and  weather,  it  was  dangerous  and 
improper  so  to  do^  to  wit,  on,  &c.,  that,  by  and  through  the  mere  negK- 
genoe,  carelessness,  and  improper  conduct  of  defendant  and  his  servants 
in  that  behalf,  and  for  want  of  due  and  proper  care  and  caution  on  his 
and  their  part,  the  said  fire  then,  to  wit,  on,  &c.,  extended  itself  from 
and  out  of  the  said  dose  of  defendant  to,  into,  and  upon  the  aforesaid 
dose  of  plaintiff,  and  to,  into,  and  upon  the  said  hedges,  ftc,  of  plain- 
tiff;  aAd  thereby  the  hedges,  &c.,  respectively,  of  plaint^,  of  the  value 
aforesaid,  then  became  ignited  and  caught  fire,  and  were  then  respec- 
tively much  burnt,  damaged,  and  destroyed ;  and,  by  means  of  the  pre- 
mises,  the  said  close  and  property  of  plaintiff  then  became  and  was  much 
disfigured,  damaged,  and  deteriorated  in  value.  And,  by  means  of  the 
premises,  plaintiff,  in  order  to  prevent  the  said  fire  from  further  extend^* 
ing  and  doing  further  and  greater  damage  to  his  said  close  and  property, 
was  then  forced  and  obliged  to  pay,  and  did  then  necessarily  pay,  &o., 
divers  sums  of  money,  amounting,  kcj  in  and  about  extinguishing  the 
said  fire,  and  staying  and  preventing  the  further  progress  and  extension 
thereof  to  *other  parts  of  the  said  close  and  property  of  plain-  po^g 
tiff.     To  the  damage,  ftc  ^ 

The  defendant  pleaded  three  pleas,  which  led  to  issues  of  fact. 

The  cause  was  tried  before  Crbsswell,  J.,  at  the  Dorsetshire  Spring 
aasiaes,  1847,  when  a  verdict  was  found  for  the  plaintiff. 

In  Easter  term,  1847,  Kinglake^  Serjt.,  obtained  a  rule  nisi  for  arrest- 
ing the  judgment :  and  the  Oourt  ordered  that  the  case  should  be  put 
down  in  the  special  paper. 

Bar$iaw  now  showed  cauBe.(a)  The  declaration  shows  a  good  cause 
of  action.  The  law  is  thus  laid  down  by  Blackstone,  1  Com.  481.  '^  By 
the  common  law,  if  a  servant  kept  his  master's  fire  negligently,  so  that 
Us  neighbour's  house  was  burned  iown  thereby,  an  action  lay  against 
the  master ;  because  this  negligence  happened  in  his  service :  otherwise, 

(a)  Before  Lord  DsmcAir,  0.  J.,  CounuBoa  sad  WiaHficiir,  Ji.  PATmoii»  J^  had  gone  to 
danibMf.  TIm  amo  wm  iMud  m  on  ft  eonefaum ;  Md  the  eoaiuel  oppoeiag  the  role  had  Ui« 
S9fii ;  but  two  eooniel  were»  hj  unrngementy  pemiitted  to  be  heard  in  rapport  of  the  nU. 
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if  the  servant,  going  along  the  street  with  a  torch,  bj  negligence  seta 
fire  to  a  house ;  for  there  he  is  not  in  his  master's  immediate  service ; 
and  must  himself  answer  the  damage  personally.  But  now  the  common 
law  is,  in  the  former  case,  altered  by  statute  6  Ann.  c.  8,(a)  which 
ordains  (()  that  no  action  shall  be  maintained  against  any  in  whose  house 
or  chamber  any  fire  shall  accidentally  begin ;  for  their  own  loss  is  suffi- 
cient punishment  for  their  own  or  their  servant's  carelessness.  But  (c) 
if  such  fire  happens  through  negligence  of  any  servant  (whose  loss  ia 
i^oi^rfi  ^commonly  very  little),  such  servant  shidl  forfeit  1002.  to  be  dis- 

^  tributed  among  the  sufierers ;  and,  in  default  of  payment,  shall 
be  committed  to  some  workhouse  and  there  kept  to  hard  labour  for 
eighteen  months."  Now,  as  to  the  common  law,  it  was  held,  in  Yaughan 
V.  Menlove,  8  New  Ga.  468,  that  if  a  party  negligently  construct  a  hay 
rick  on  the  extremity  of  his  land,  and  it  take  fire  spontaneously,  and 
his  neighbour's  house  be  thereby  burnt,  an  action  lies  against  him  at  the 
suit  of  the  neighbour.  In  the  argument  of  that  case,  as  reported  by  Mr. 
Scott,(<2)  reference  was  made  to  a  case  tried  in  Berkshire  before  Alder- 
BON,  J.,  where  the  same  principle  was  taken  for  granted.  As  to  stat. 
6  Ann.  c.  81,  s.  6,  Blackstone  certainly  assumes  that  the  words  ^'  acci- 
dentally begin"  include  a  case  of  fire  caused  by  negligence,  probably 
understanding  the  words  as  excluding  only  intention.  This  passage  was 
the  subject  of  comment  in  Lord  Lyndhurst's  judgment  in  Viscount  Can- 
terbury V.  The  Attomey-General,  Phillips's  Ch.  R.  806,  815.  No  direct 
decision  was  there  given :  and  it  is  pointed  out  that  the  statutes  were 
not  referred  to  in  either  Yaughan  t;.  Menlove,  8  New  Ca.  468,  S.  0.  4 
Scott,  244,  or  the  case  there  cited.  Then  stat.  14  G.  8,  c.  78,(e)  s.  86, 
enacts  '^  that  no  action,  suit,  or  process  whatever,  shall  be  had,  maintained, 
or  prosecuted,  against  any  person  in  whose  house,  chamber,  stable,  barn,  or 
other  building,  or  on  whose  estate  any  fire  shall,  after  the  said  twenty-fourth 
day  of  June"  (1774),  "accidentally  begin,  nor  shall  any  recompense  be 
made  by  such  person  for  any  damage  sufiered  thereby ;  any  law,  usage,  or 
custom,  to  the  contrary  notwithstanding:"  and  the  defendant  is  empow- 
4*^^11  ^^^^  ^^  plead  the  general  *issue,  and  is  to  have  treble  costs  if  the 

^  plaintifi*  be  nonsuited,  or  discontinue,  or  have  a  verdict  against  him. 
The  same  question  would  arise  here  as  upon  stat.  Ann.  c.  81,  s.  6,  with  re- 
spect to  the  words  "  accidentally  begin."  But,  further,  stat.  6  Ann.  c.  81, 
s.  6,  relates  to  "  house  or  chamber"  only.  It  is  true  that  stat.  14  G.  3,  c. 
78,  s.  86,  introduces  the  words  "  on  whose  estate :"  but  the  statute  is  the 
Building  Act  for  London  and  the  adjacent  district,  and  referti  (sect  1)  to 
stat.  12  G.  8,  c.  78,  the  previous  Building  Act,  where  there  is  a  similar 
clause,  sect.  87,  as  to  "  house  or  chamber"  only.  It  seems  to  follow  that  the 
intention  of  the  legblature  was  to  enforce  these  provisions  in  the  districts 

(a)  8ie ;  a  miitake  for  31.  (6)  Sect  6.  (e)  S«ot  8. 

(fl0  4  8oott,244,S48. 

(«)  Repealed  in  part,  but  seets.  84>  85,  and  86  (among  others)  kept  in  foree,  by  itat  7  A  8 

H  Mot  1  and  aehed.  (A). 
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onlj  to  which  the  Building  Acts  relate.     Indeed,  stat.  6  Ann.  c.  81, 
leems  to  be  confined  to  London  and  Westminster,  and  places  within  the 
bills  of  mortality.     Here  the  property  is  not  shown  to  be  within  those 
districts :  and  the  place  is  laid,  without  a  videlicet,  in  Dorsetshire.     It 
is  true  that,  in  the  Building  Acts,  some  of  the  clauses  are  expressly  con- 
fined to  places  within  the  limits  :  but  it  cannot  be  inferred  from  this  that 
a  larger  application  was  intended  where  the  restriction  is  ilot  expressed, 
especially  in  the  case  of  statutes  which  have  often  been  said  to  be  inac- 
curately worded.     Some  stress  may  perhaps  be  laid  on  the  language  of 
sect.  84  of  Stat.  14  G.  8,  c.  77,  where  the  penalty  is  imposed  on  servants 
for  fires  occasioned  by  their  carelessness  '^  within  the  limits  aforesaid,  or 
elsewhere."    But  the  application  of  sect.  85  is  restricted  to  fires  breaking 
out  "within  the  limits  aforesaid."     And  sect.  85  of  stat.  12  G.  3,  c.  78, 
restricts  the  penalty  on  servants  in  the  same  way,  thus  leading  to  the 
conclnsion  that  a  similar  restriction  was  intended  in  sect.  3  of  stat.  6 
Ann.  c.  13,  where,  nevertheless,  no  restriction  is  expressed,  the  words 
being  "  any  dwelling-house,  or  out-house  or  houses."     *Taldng  j-^qco 
these  three  acts  in  pari  materifi  together,  it  seems  unsafe  to  give  ^ 
an  unrestricted  application  to  any  one  clause.     Further,  the  fire,  as 
described  in  the  declaraton,  was  not  accidental  in  its  origin.     It  was 
intentionally  kindled,  but  did  mischief  through  the  negligence  complained 
of.    The  materiality  of  the  allegation  of  negligence  appears  from  Piggot 
9.  the  Eastern  Counties  Railway  Company,  8  C.  B.  229.     The  negli- 
gence makes  the  defendant  a  wrongdoer. 

Kingldkej  Serjt.,  and  Stocky  contriL.  Sect.  86  of  stat.  14  G.  3,  c.  78^ 
is  general  in  its  application.  The  title  of  stat.  6  Ann.  c.  31,  "  for  the 
better  preventing  mischiefs  that  may  happen  by  fire,"  is  quite  general : 
and  it  is  not  attempted  to  show  that  sect.  6  of  that  act  contains  any  words 
suggesting  a  restriction.  Where  the  provisions  of  stat.  14  G.  3,  c.  78, 
are  not  meant  to  be  general,  an  express  restriction  appears :  and  the- 
clause  (s.  87)  in  the  act  12  G.  8,  c.  73,  corresponding  with  sect.  86> 
of  the  later  act,  is  also  quite  general.  In  Richards  v.  Easto,  15  M.  & 
W.  244,  Parke,  B.,  in  delivering  the  judgment  of  the  Court,  said  that 
stat.  14  G.  3,  c.  78,  '^  is  not  of  a  local  and  personal  character  only :  some 
of  the  clauses  affecting  all  the  Queen's  subjects,  as  the  84th  and  86th, 
relating  to  accidental  fires ;  and  the  statute  is,  in  that  respect,  public." 
As  to  the  other  point,  if  the  words  '^  accidentally  begin,"  in  sect.  86  of 
stat.  14  G.  3,  c.  78,  were  not  meant  to  include  the  case  of  negligence, 
the  provision  there,  and  in  the  earlier  statutes,  was  unnecessary.  Black- 
stone's  opinion,  that  negligence  is  accidental  in  the  statutable  sense,  is 
not  overruled  by  Vaughan  v.  Menlove,  8  New  Ca.  468 ;  for  there,  as 
Lord  ♦Lyndhurst  pointed  out  (1  Phil.  Ch.  C.  320),  the  statute  r^oc* 
was  not  referred  to.  It  seems  that  sects.  84  and  86  were  intended  ^ 
to  punish  the  servant  and  relieve  the  master  in  the  same  case :  the  io/T" 
mer  expressly  includes  negligence ;  the  latter,  therefore,  does  so  im« 
VOL.  M. — 27  b2 
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pUedly.  Piggot  v.  The  Eastern  Counties  Railway  Company,  8  G* 
B.  229,  is  inapplicable:  the  damage  there  arose  &om  an  engine  in 
motion. 

BantoWj  in  reply.  In  that  case  the  engine  was  on  the  land  of  the 
defendants ;  so  that  the  fire  might  be  said  to  arise  there.  The  language 
of  Parke,  B.,  in  Richards  v.  Easto,  15  M.  &  W.  244,  was  used  with 
reference  to  pleading  the  general  issue  under  statute.  Sect.  84  may  per- 
haps be  open  to  the  remark  made  in  the  judgment :  but  not  sect.  86, 
which  is  unnecessarily  mentioned.  That  the  statuteSi  excluding  from 
liability  cases  of  mere  accident  without  negligence,  were  not  superfluous, 
appears  clearly  from  Turberyille  v.  Stamp,  1  Comyns's  B.  32,  S.  C.  1 
8alk.  13,  where  it  was  held  that  an  action  h^y  without  showing  a  special 
negligence.  Our.  adv,  vulL 

Lord  Dekmait,  C.  J.,  in  this  vacation  (December  11th),  delivered  the 
judgment  of  the  Court. 

This  was  a  motion  in  arrest  of  judgment,  on  a  declaration  stating  (wit|i 
some  other  particulars)  that  the  plaintiff  was  possessed  of  a  close  in  which 
certain  hedges  and  gates  were  standing,  and  several  trees  growing;  that 
the  defendant  was  possessed  of  an  adjoining  close ;  and  that  the  defend- 
ant made  and  kept  a  fire  in  his  close  in  such  a  negligent  manner,  and  nX 
HiQCA-i  &  time  *when,  by  reason  of  the  then  state  of  the  wind  and  weather, 
"*  it  was  dangerous  and  improper  so  to  do,  that,  through  the  negli- 
gence and  improper  conduct  of  himself  and  his  servants,  and  for  want 
of  due  care  and  caution,  the  said  fire  extended  itself  out  of  his  close  into 
plaintiff's,  and  the  plaintiff's  trees,  hedges,  fences,  &c.,  were  burnt  and 
destroyed. 

The  ancient  law,  or  rather  custom  of  England,  appears  to  have  been 
that  a  person  in  whose  house  a  fire  originated,  which  afterwards  spread 
to  his  neighbour's  property  and  destroyed  it,  must  make  good  the  loss. 
And  it  is  well  established  that,  where  the  fire  was  occasioned  by  a  ser- 
vant's negligence,  the  owner,  the  master  of  the  house  where  it  began,  is 
answerable  for  the  consequences  to  the  sufferer.  And  the  case  of  Tor- 
berville  v.  Stamp,  1  Comyns's  R.  32,  S.  C.  1  Salk.  13,  the  last  decided 
before  stat.  6  Ann.  c.  31,  makes  this  plain,  and  declares  the  same  prin- 
ciple where  the  fire  originates  in  the  defendant's  close.  The  Act  con- 
templates the  probability  of  fires  in  cities  and  towns  arising  from  three 
causes,  the  want  of  water,  the  imperfection  of  party  walls,  and  the  negli- 
gence of  servants.  The  Act  provided  some  means  for  supplying  these 
material  defects :  but  the  third  section  was  directed  against  the  moral 
one,  the  carelessness  or  negligence  of  servants,  which  (it  observes)  often 
causes  fires :  and  it  imposes  on  the  servant  by  whose  negligence  the  fire 
nay  have  been  occasioned  a  fine  of  lOOZ.,  to  be  distributed  among  the 
sufferers  at  the  discretion  of  the  churchwardens,  or  imprisonment  for 
eighteen  months  in  case  of  non-payment.  The  clause,  raising  the  san&e 
sum  whatever  the  extent  of  suffering  and  the  number  of  the  sufferers^ 
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and  inflicting  the  same  penalty  to  whatever  degree  the  "^negU-  r^oor 
gence  may  hare  been  calpable,  without  any  power  to  lower  the 
fine  or  shorten  the  imprisonment,  can  scarcely  be  supposed  to  have 
undergone  much  consideration  on  the  part  of  the  legislature.  The  most 
usual  cause  of  fires  was  assumed  to  be  the  negligence  of  servants :  and 
the  enactment  might  operate  to  induce  habits  of  caution  in  that  impor- 
tant class.  The  same  statute,  in  the  sixth  section,  enacts  that,  after  a 
day  named,  no  action  shall  be  maintained  against  any  person  in  whose 
house  or  chamber  any  fire  shall  accidentally  begin,  nor  shall  any  rec(»n- 
pense  be  made  by  such  person  for  any  damage  suffered  or  occasioned 
thereby. 

Both  provisions  seem  to  have  found  favour  with  the  legislature ;  for 
both  were  re-enacted  by  stat.  12  0.  8,  c.  7S,  and  stat.  14  G.  8,  c.  78  ;(a) 
the  latter  (s.  86)  adding,  to  the  words  ^'  house  or  chamber,"  '^  stable^ 
bam,  or  other  building ;"  and  also  the  words  ^'  or  on  whosQ  estate." 

No  terms  can  be  more  comprehensive.  We  cannot  doubt  that  Baroi^ 
Pabkb,  in  Richards  v.  Easto,  15  M.  k  W.  244,  rightly  viewed  it  as  i^ 
general  law.  And,  though  the  word  **  estate"  is  used  in  a  sense  very 
different  from  that  which  it  bears  in  the  language  of  the  law,  it  clearly 
applies  to  land  not  built  upon,  and  makes  the  owner  of  such  land  liable 
in  the  same  manner  as  it  had  previously  the  owner  of  buildings. 

The  question  then  is  upon  the  meaning  and  effect  of  the  word  ^^  ac(^ 
dentally,"  here  applied  to  fire.  And  here  a  very  singular  doubt  had 
arisen  from  the  mode  in  which  this  enactment  is  discussed  by  Sir  William 
Blackstone  in  his  Commentaries.  The  passage  is  introduced  *by  ri^o^ 
that  learned  writer  incidentally^  a9  Q^n  iUus^ation  of  the  principle  ^ 
on  which  masters  are  held  responsible  for  the  acts  of  their  servants.(6) 
**  Upon  this  principle,  by  the  common  law,  if  a  servant  kept  his  master'f 
fire  negligently,  so  that  his  neighbour's  house  was  burned  down  thereby, 
an  action  lay  against  the  master;  because  this  negligence  happened  in 
his  service."  ^^  But  now"  (he  proceeds)  ^^  the  common  law  is  altered  by 
statute  6  Ann.  c.  8"  (it  should  be  c.  81,  ss.  8,  6),  ^^  which  ordains  diat 
no  action  shall  be  maintained  against  any,  in  whose  house  or  chamber 
any  fire  shall  accidentally  begin ;  for  their  own  loss  is  sufficient  punish- 
ment for  their  own  or  their  servant's  carelessness."  This  reason,  by  the 
way,  is  not  stated  in  the  Act  of  Parliament,  and  must  be  allowed  to  be 
very  far  from  satisfactory ;  becaiuie  the  principle  on  which  actions  are 
maintainable  is  not  the  punishment  of  guilty  persons,  but  compensation 
to  innocent  sufferers.  Besides,  making  servants  punishable  for  fires  re* 
suiting  from  their  negligence  is  no  exemption  of  masters  from  responsi- 
bility for  the  same  fault ;  for  fir^  which  aecident0lfy  begin  are  not  fires 
produced  by  negligence. 

It  would^  therefore,  appear  that  Blackstone  had  drawn  a  conclusion 

(a)  Seeti.  84  loid  86  an  also  retired  withoat  altottdon  hy  iteL  T  4(  8  Vist  e.  84»  a  1,  ud 
•died.  (A). 
Ih)  I  BlA.  Cmd.  481. 
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from  the  enactment  cited,  which  it  by  no  means  sustains.  Lord  Lyivd* 
HURST,  however,  has  in  some  degree  sanctioned  by  his  high  authority 
the  inference  thus  drawn  by  Blackstone,  in  the  remarks  by  which  he 
prefaced  his  decision  against  Lord  Canterbury's  petition  of  right.(a)  We 
must,  however,  observe  that  those  remarks  are  wholly  unnecessary  for 
the  decision  to  which  he  came,  and  indeed  are  stated  rather  as  arguments 
*3571  ^^^^  which  that  petitioner  would  have  had  to  contend,  *if  his 
cause  had  come  to  a  hearing  on  the  merits,  than  as  expressing  a 
deliberate  opinion. 

It  is  true  that,  in  strictness,  the  word  accidental  may  be  employed  in 
contradistinction  to  wilful,  and  so  the  same  fire  might  both  begin  acci- 
dentally and  be  the  result  of  negligence.  But  it  may  equally  mean  a 
fire  produced  by  mere  chance,  or  incapable  of  being  traced  to  any  cause, 
and  so  would  stand  opposed  to  the  negligence  of  either  servants  or  mas- 
ters. And,  when  we  find  it  used  in  statutes  which  do  not  speak  of  wil- 
ful fires  but  make  an  important  provision  with  respect  to  such  as  are 
accidental,  and  consider  how  great  a  change  in  the  law  would  be  effected, 
and  how  great  encouragement  would  be  given  to  that  carelessness  of 
which  masters  may  be  guilty  as  well  as  servants,  we  must  say  that  we 
think  the  plaintiff's  construction  much  the  most  reasonable  of  the  two. 

Lord  Ltkdhurst  remarked  on  the  absence  of  decisions  on  this  point. 
Yet  he  mentions  two  cases,  both  surely  entitled  to  great  weight,  one 
tried  before  Aldebson,  J.,  in  Berks,  the  other  before  Patteson,  J.,  in 
Salop,  which  latter  was  very  fully  discussed  on  a  rule  to  show  cause,  and 
decided  by  the  whole  Court  of  Common  Pleas.  (5)  In  both  these  cases  a 
plaintiff  recovered  damages  for  a  fire  spreading  to  his  com  from  the  de- 
fendant's field  through  the  negligence  of  the  defendant  and  his  servants. 
His  Lordship  says  that  stat.  14  G.  8,  c.  78,  escaped  notice  on  those 
occasions.  But,  if  we  ask  how  it  came  to  be  overlooked,  since  it  would 
have  furnished  a  complete  and  easy  defence,  the  only  answer  can  be  the 
^oro-i  universal  impression  of  the  eminent  lawyers,  both  *at  the  bar 
and  on  the  bench,  who  took  part  in  the  argument  and  judgment, 
that  the  clause  in  the  Building  Act  respecting  accidental  fires  cannot 
apply  to  such  as  are  produced  by  negligence. 

It  may  be  further  observed,  with  reference  to  this  doctrine,  that  the 
exemption  given  by  this  enactment  cannot  apply.  Its  words  suppose  the 
fire  to  begin  accidentally  on  the  estate  of  him  from  whose  estate  it 
spreads.  Now  this  fire  did  not  begin  accidentally,  but  was  knowingly 
lighted  by  the  defendant  himself.  Judgment  for  plaintiff. 

(a)  1  PhiL  Ch.  R.  306.  (h)  Vaaghan  v.  Menlore,  8  New  Cs.  468. 
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DdcUrmtion  in  Mflnnpsit  reeited  that,  at  the  time  of  the  making  the  agreement  after  mentioned, 
defendant  was  possessed  of  a  ship,  and  plaintiff  was  a  master  mariner  having  interest  at  X.  in 
the  West  Indies  for  loading  a  yessel ;  and  that,  it  haring  been  proposed  by  plaintiff  to  defend- 
ant that  defendant  should  gire  plaintiff  the  command  for  a  yoyage  to  the  W.  L  and  baok,  it 
wma  agreed  in  writing,  between  plaintiff  and  defendant,  tha^  "  in  connderation"  of  plaintiff 
having  inlerttt  in  N,  for  loading,  Ac,  defendant  would  give  plaintiff  the  command,  "  with  (As 
midtrttan^ng  thcA  th*  plaintiff  wmld  km  aUpouihU  taoertion  for  the  benefit  of  the  ehip  /'  "  and 
thai,  for  eneh  eervieee,"  defendant  would  pay  plaintiff  the  sum,  Ac  The  declaration  then  averred 
ntntaal  promises  to  perform  the  agreonent ;  that  plaintiff  had  performed  it ;  that  defendant 
gave  to  plaintiff,  and  plaintiff  set  out  in,  the  command  of  the  yessel,  and  plaintiff  performed 
the  yoyage  out  and  discharged .  the  outward  cargo,  provided  a  homeward  cargo  (adding  some 
details  in  these  respects),  performed  the  Toyage  home,  discharged  the  homeward  cargo,  and 
resigned  the  command,  and,  during  all  the  time,  "  used  all  possible  exertions,"  Ac. :  breach,  non- 
payment by  defendant  to  plaintiff. 

Held,  on  demarrer  to  a  plea,  a  good  deolaration,  as  sufficiently  showing  that  defendant  undertook 
to  pay  plaintiff  if  he  would  take  the  command  and  use  all  possible  exertion. 

Plea;  that  the  plaintiff  did  not  use  all  possible  exertions,  in  manner,  Ac  Held  bad,  on  special 
demurrer,  as  not  going  to  the  whole  consideration. 

Assumpsit.  The  first  count  of  the  deolaration  stated  that,  whereas, 
at  the  time  of  the  making  of  the  agreement  after  mentioned,  defendant 
was  possessed  of  a  certain  ship  or  vessel,  called  the  Cuba,  then  lying  at 
the  port  of  London  ;  and  plaintiff  was  a  master  mariner,  having  interest 
in  the  Island  of  Nevis  '^in  the  West  Indies  for  loading  a  vessel ;  r^oeo 
and  it  having  been  proposed  by  plaintiff  to  defendant  that  defend-  *' 
ant  should  give  plaintiff  the  command  of  the  ship  for  a  voyage  from 
London  to  the  West  Indies  and  back,  thereupon,  heretofore,  to  wit,  on 
16th  January,  1845,  by  an  agreement  in  writing  then  made  between 
plaintiff  and  defbndant,  it  was  agreed  that,  in  consideration  of  plaintiff 
having  interest  in  Nevis  aforesaid  for  loading  a  vessel,  defendant  would 
give  plaintiff  the  command  of  the  ship  with  the  understanding  that  the 
plaintiff  would  use  all  possible  exertion  for  t^le  benefit  of  the  ship  and 
owners  thereof ;  and  that,  for  such  services,  defendant  would  pay  plain- 
tiff the  sum  of  8L  8«.  per  month  during  the  command  by  the  plaintiff, 
and  also  51.  per  month  during  the  voyage,  to  wit,  the  voyage  in  the  pre- 
liminary part  of  this  count  mentioned,  for  finding  the  cabin  in  requisites 
and  cuddy  stores,  and  also  SOL  for  horse  hire  and  contingent  expenses 
in  the  West  Indies,  with  outward  primage,  and  the  usual  and  customary 
homeward  primage ;  the  cabin  to  be  at  the  service  of  plaintiff,  as  also 
the  profit  of  passage  money,  if  any,  therein,  plaintiff  finding  all  the 
requirements  thereof.  And,  the  said  agreement  being  so  made,  after- 
wards, to  wit,  on,  &c.,  in  consideration  of  the  premises,  and  that  plaintiff, 
at  the  request  of  defendant,  then  promised  defendant  to  observe  and 
perform  all  things  which,  according  to  the  said  agreement,  were  by  and 
on  the  behalf  of  plaintiff  to  be  observed  or  performed,  defendant  pro- 
mised plaintiff,  &c.  (the  like  promise  by  defendant).  Averment,  that 
plaintiff  has  observed  and  performed  all  things  which,  according,  &c. 
That  afterwards,  to  wit,  on,  &c.,  in  pursuance  of  the  agreement,  defend- 
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*^R01  ^^^  E^^^  plaintiff  the  command  of  the  said  ship ;  *that  after- 
wards,  to  wit,  on,  &c.,  plaintiff  set  out,  in  command  of  the  ship, 
from  London  aforesaid  on  the  TOjage  aforesaid ;  and  that  the  ship  car- 
ried an  outward  cargo  from  London  to  be  delivered  at  dirers  ports  and 
places  in  the  course  of  the  said  voyage,  to  wit,  to  be  delivered  at  the 
Island  of  Canary  on  the  coast  of  Africa,  and  at  the  said  Island  of 
Kevis,  and  at  the  Island  of  St.  £itts,  in  the  West  Indies.  That  plain- 
tiff safely  discharged  and  delivered  the  said  cargo  at  the  destination 
thereof,  to  wit,  at  the  several  places  last  aforesaid.  That  the  snm 
earned  by  the  said  ship  for  freight,  in  respect  of  the  said  outward  cargo, 
amounted  to  a  large  sum  of  money,  to  wit,  120Z.  That,  having  so  as 
aforesaid  set  out  on  the  said  voyage,  plaintiff  duly  performed  and  com- 
pleted the  same ;  and,  having  so  completed  the  said  voyage,  he  then 
resigned  the  command  of  the  said  ship  or  vessel  into  the  hands  of  de- 
fendant as  hereinafter  mentioned.  That,  in  the  prosecution  of  the  said 
voyage,  plaintiff  arrived  at  the  said  Island  of  Nevis ;  and,  finding  that 
a  homeward  cargo  was  not  likely  to  be  obtained  there  for  the  ship  with- 
out disadvantage  to  the  ship  and  owners  from  delay,  plaintiff,  in  the  pro- 
secution of  the  said  voyage,  proceeded  thence  with  the  said  ship  to  the 
Island  of  Porto  Rico  in  the  West  Indies,  and  there  procured  a  fall 
homeward  cargo  for  the  ship,  to  tnt,  a  cargo  of  474  hogsheads  of 
sugar.  That,  having  procured  the  said  cargo,  plaintiff  took  in 
the  same  at  Porto  Bico,  and  set  out  home,  and  carried  the  said 
cargo  from  Porto  Bico  home,  to  wit,  to  London,  and  arrived  there 
heretofore,  to  wit,  on  24th  June,  in  the  year  aforesaid.  That  after- 
wards, to  wit,  on  28th  June,  in  the  year  aforesaid,  plaintiff  safely 
discharged  and  delivered  the  said  cargo  there,  and  then  resigned  the 

*8611  *^^™™^^^  ^^  ^^®  ^^  ^^  ^^^  ^^^  hands  of  defendant,  who 
^  accepted  the  said  resignation.  That,  during  all  the  time  from  the 
time  when  the  command  of  the  ship  was  given  him  until  the  time  when 
he  so  as  aforesaid  resigned  the  said  command,  plaintiff  used  all  possible 
exertions  for  the  benefit  of  the  ship  and  of  the  owners  thereof.  That 
the  said  time  during  which  he  had  the  said  command  of  the  ship  amounted 
to  a  great  many  months,  to  wit,  to  six  months :  and  that  the  said  time 
during  which  the  said  voyage  continued,  amounted  to  a  great  many 
months,  to  wit,  six  months.  That  plaintiff  found  the  cabin  during  all 
the  said  voyage  in  requisites  and  cuddy  stores.  That  plaintiff  incurred 
great  expenses  for  horse  hire  and  contingent  expenses  in  the  West  Indies, 
to  wit,  30{.  That  outward  primage  is  at  and  after  the  rate  of  certain 
percentage,  to  wit,  of  51  per  cent,  upon  the  sum  earned  for  freight  in 
respect  of  the  said  outWdrd  cargo ;  and  that  the  usual  and  customary 
homeward  primage  upon  the  said  homeward  cargo  is  at  and  after  the 
rate  of  a  certain  sum  of  money,  to  wit,  6d.  for  every  hogshead,  so  as 
aforepaid  carried  from  Porto  Bico  and  discharged  and  delivered  at  Lon- 
don.    Of  all  which  premises  defendant,  from  time  to  time,  had  notice. 
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That,  although  a  large  sum  of  money^  to  wit,  the  snm  of  582.  9«.  54*f 
has  accrued  due  to  plaintiff  from  defendant  in  puntuince  of  the  Baid 
agreement,  at  the  rate  of  8^  8«.  per  month  for  every  month  during  the 
said  command  by  him  of  the  ship,  to  wit,  for  six  months,  at  and  after 
the  rate  aforesaid^  and  although  another  large  Sum  of  money,  to  mtf 
261.  I69.  Sd.^  has  accrued  due  to  him  from  defendant,  in  pursuance  of 
the  said  agreement,  at  the  rate  of  5Z.  per  month  for  every  month  during 
the  said  voyage,  to  wit,  for  six  months  at  and  "^after  the  rate  afore-  r^ggo 
said,  and  although  another  large  sum  of  money,  to  wit,  80{.,  has 
accrued  due  to  him  from  defendant,  in  pursuance  of  the  said  agreement, 
for  horse  hire  a&d  contingent  expenses  in  the  West  Indies,  and  although 
another  large  sum  of  money,  to  wit^  62.,  has  accrued  due  to  him  from 
defendant  in  pursuance  of  the  said  agreement  for  primage  on  the  said 
outward  cargo,  at  and  after  a  certain  percentage  on  the  amount  earned 
for  freight,  to  wit,  <m  the  sum  of  1202.  at  and  after  the  rate  of  52.  per 
cent,  upon  the  said  sum  of  1202.,  and  although  another  large  sum  of 
money,  to  wit,  112. 17«.,  has  accrued  due  to  him  from  defendant,  in  pur- 
stance  of  the  said  agreement^  for  the  usual  and  customary  homeward 
primage  on  the  Said  homeward  cargo,  at  and  after  the  rate  of  a  certain 
sum  of  money,  to  wit,  6(i  per  hogshead  for  every  hogshead  of  sugar  of 
the  sud  homeward  cargo  so  carried  and  discharged  and  delivered  M 
aforesaid,  and  although  defendant  has  from  time  to  time  had  due  notice 
of  all  the  premises,  and  although  reasonable  time  has  elapsed  before  the 
commencement  of  this  Suit  for  payment  by  de&ndant  to  plaintiff  of  the 
said  several  sums  of  money  respectively,  and  iJthough  defendant  has  been 
often  requested  to  do  so,  yet  defendant  has  disregarded  his  promise,  and 
has  not  paid  plaintiff  the  said  several  sums  of  money  respectively,  or  any 
part  thereof. 

Flea  4,  to  the  first  Count.  That  plaintiff  did  not  use  all  possible  exer« 
tions  for  the  benefit  of  the  ship  or  of  the  owners  thereof,  in  manner  and 
form,  &c.     Conclusion  to  the  country. 

Demurrer,  assigning  for  cause,  that  the  plea  treats  the  matter  therein 
traversed  as  a  condition  precedent,  upon  the  face  of  the  first  count,  to 
die  right  of  the  plaintiff  to  "^recover  upon  the  agreement ;  whereas,  r^ogo 
in  truth  and  law,  it  is  not  a  condition  precedent  thereto.  Also  ^ 
that  the  plea  trav^ses  an  immaterial  averment,  and  offers  an  immaterial 
issue.  Also  that  it  is  uncertain  whether  the  plea  denies  or  confesses  the 
contract  or  promise  in  the  count  stilted ;  and  the  defendant  ought  to 
have  made  it  appear  whether  he  denies  or  confesses  the  same^ 

Joinder  in  demurrer.(a) 

Senry  MilUj  for  the  plaintiff.  First,  the  declaration  is  good.  The 
consideration  might  perhaps  have  been  more  technically  set  forth :  but 
the  effect  is,  that  there  is  a  mutual  agreement,  that  the  plaintiff  under^ 

(a)  Other  pleftf  were  demmred  to^  whieh,  Bpen  argoaeiit»  were  abandoned  hf  ihe  counsel 
te  tbe  defendant. 
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takes  to  perform  all  the  duty  which  the  agreement  throws  on  him,  and 
that  this  undertaking  is  the  consideration  for  the  defendant's  promise. 
^^  It  has  been  hela  on  motion  in  arrest  of  judgment,  that  a  declaration 
in  assumpsit,  which  stated  an  agreement,  between  the  plaintiff  and  de- 
fendant, but  omitted  the  mutual  promises,  was  sufficient,  and  the  Court 
said  an  agreement  was  a  promise :"  1  Chitt.  PI.  308  (7th  ed.),  citing 
Mountford  v.  Horton,  2  N.  R.  62.  This  declaration  therefore  would 
have  been  good  even  without  the  averment  of  mutual  promises.  [Cole- 
ridge, J.  The  agreement  is  that  the  defendant  will  pay  the  plaintiflT 
'^  for  such  services ;"  what  are  they  ?]  Taking  the  command  of  the 
vessel.  [WiOHTMAN,  J.  There  is  no  agreement  by  the  plaintiff  that 
he  will  do  so.]  He  clearly  does  so  agree,  upon  the  fair  construction  of 
the  whole  instrument.  [Patteson,  J.  There  is  also  *^  the  understand- 
^n^A-i  ^S  ^^^^  ^^6  "^plaintiff  would  use  all  possible  exertion  for  the 
^  benefit  of  the  ship."]  That  is  clearly  an  agreement  which  could 
have  been  enforced  against  the  plaintiff. 

Next,  the  fourth  plea  is  bad.  The  using  of  all  possible  exertions  was 
not  a  condition  precedent  to  the  defendant's  obligation :  any  failure  in 
this  respect  on  the  part  of  the  plaintiff  would  properly  be  the  subject 
only  of  a  cross  action.  On  any  other  view,  the  slightest  falling  short 
of  the  fullest  attainable  cargo  would  be  an  an8wer.(a)  Stavers  v. 
Curling,  8  New  Ca.  855,  is  directly  in  point. 

Oghj  contrd.  The  declaration  shows  no  consideration  for  the  defend- 
ant's promise.  It  cannot  be  inferred  that  the  plaintiff  had  entered  into 
any  agreement.  No  declaration  could  here  be  framed  against  the  plain- 
tiff for  failing  to  take  the  command.  [Pattbson,  J.  The  mutuality  of 
obligation  is  not  a  sound  criterion.  In  a  contract  of  guarantee  for  far- 
ther advices  to  a  third  person,  the  plaintiff  is  not  always  bound  to  make 
the  advances ;  but  the  duty  to  see  him  harmless  arises  upon  the  advances 
being  made.  Here,  supposing  the  contract  to  mean  that  the  defendant 
will  pay  if  the  plaintiff  takes  the  command,  &c.,  your  criterion  is  inap- 
plicable.] All  that  was  contemplated  was  that  the  plaintiff  should  use 
his  interest  on  behalf  of  the  ship.  [Colbbibgb,  J.  To  ^^use  all  possi- 
ble exertion"  is  no  more  than  the  ordinary  duty  of  the  master.(5)  Then, 
striking  out  that  part,  have  we  not  the  mere  agreement,  that  if  the 
plaintiff  will  take  the  command  the  defendant  will  pay  him  ?]  The  de- 
4togr-|  claration  is  not  for  work  and  labour  :  *the  question  on  this  spe- 
cial count  is  as  to  the  liability  of  the  parties  at  the  moment  the 
contract  was  completed.  [Colbribgb,  J.  It  is  a  count  for  work  and 
labour,  unnecessarily  expanded.] 

Next,  the  plea  is  good.  If,  as  is  contended  on  the  other  side,  the 
defendant's  liability  arises  on  the  plaintiff's  performance,  and  not  on 
the  mutual  duties  at  the  time  of  making  the  contract,  a  traverse  of  the 

(a)  See  Harelook  v.  Geddes,  10  But,  556 ;  Clipsham  v.  Vertae,  5  Q.  B.  265. 
(()  See  Stilk  v.  MeTriok^  2  Gampb.  817;  Bngland  «.  DaTidwm,  11  A.  4(  K  856, 
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performance  negatives  the  liability:  as,  if  the  pramise  were  to  pay 
money  on  the  plaintiff  going  to  Borne,  it  woiQd  be  an  answer  that  he 
had  not  gone. 
H.  MUU,  in  reply,  was  stopped  by  the  Gonrt. 
Lord  Dbnman,  C.  J.  I  have  no  doubt  that  the  declaration  shows  a 
right  to  recoTer.  My  brothers,  also,  think  the  fourth  plea  bad.  And, 
certainly,  if  work  has  been  done  under  the  contract  by  which  the  defend- 
ant has  profited,  though  not  to  the  full  extent  of  the  contract,  the  partial 
failure  is  ground,  not  of  defence,  but  of  a  cross  action. 

Pattbson,  J.  It  is  quite  allowable  to  state  an  agreement,  and  aver 
mntnal  promises  to  perform  it.  That  is  objected  to  here,  because,  it  is 
said,  the  liability  of  the  plaintiff,  as  arising  upon  the  agreement  set  forth, 
conid  not  be  described  in  a  declaration.  But  it  is  a  constant  practice  to 
declare  in  this  way  on  policies  of  assurance,  where  it  would  be  very 
difficult  to  describe  the  exact  duty  of  the  plaintiff.  Then,  do  we  find 
here  a  good  consideration  for  the  defendant's  promise  ?  The  words  of 
the  agreement,  ''in  consideration  of  the  plaintiff  having  interest,"  &c., 
must  not  be  "^understood  as  a  technical  description  of  the  con-  r^iogg 
fiideration  of  the  contract ;  they  show  only  what  induced  the 
defendant  to  employ  the  plaintiff.  The  consideration  for  the  defendant's 
promise  was  that  the  plaintiff  should  take  the  command  and  use  all  pos- 
sible exertions.  Then  the  plea  traverses  the  using  all  possible  exertions : 
bnt  that  is  a  part  only  of  the  consideration :  we  therefore  come  back  to 
the  question  whether  the  declaration  be  good  on  general  demurrer.  I 
think  the  agreement  intelligible  on  its  face,  and  that  its  meaning  may 
clearly  be  collected  by  a  lawyer,  or  by  an  ordinary  person. 

Coleridge,  J.  I  am  entirely  of  the  same  opinion  on  both  points.  I 
never  had  any  doubt  as  to  the  plea.  Mr.  Ogl$  put  the  case  of  money 
agreed  to  be  paid  on  a  party  going  to  a  given  place,  and  a  traverse  of 
snch  going  :  but  there  the  traverse  would  be  of  ^e  whole  consideration ; 
here  it  is  only  of  a  part.  As  to  the  declaration,  I  own  I  felt  some  diffi- 
culty from  the  way  in  which  it  is  drawn,  which  perhaps  is  owing  to  the 
timidity  of  the  pleader.  But  I  feel  no  doubt  now  that  the  meaning  of 
the  agreement  is,  ''  if  you  will  accept  the  command  and  use  your  utmost 
exertions  I  will  pay  you."  There  is  no  mutual  liability  till  the  plaintiff 
has  taken  the  command ;  but  then  it  arises. 

WiGHTMAN,  J.  Mr.  Ogle*8  objection,  that  there  is  no  mutual  liability, 
would  be  of  great  weight  if  the  action  were  brought  for  non-perform- 
ance of  an  executory  agreement.  But  here  the  agreement  has  been 
performed  on  one  side.  Many  instances  may  be  put  of  a  liability  which 
does  not  arise  at  the  moment  of  making  *the  contract,  as  in  the  r^ogir 
case  mentioned,  of  a  guarantee  where  the  party  to  whom  the 
guarantee  is  given  is  not  bound  to  make'  the  advance. 

Judgment  for  plaintiff. 
VOL.  XI.— 28  T 
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The  Churchwardens  and  Ovprseors  of  the  Poor  of  ST.  NICHOLAS^ 

DEPTFORD,  V.  SKETCHLEY.    Die.  11. 

Reported,  8  Q.  B.  894. 


The  case  of  Campbell  v.  The  Queen  (In  Error),  in  the  Queen's  Bench 
and  Exchequer  Chamber  (decided  in  the  latter  Court  on  December  8d, 
in  this  vacation)  will  be  reported  with  Rjalls  v.  The  Queen^  Hilary  yac»» 
kion,  1848,  post. 


MD  OF  MICHASLHA0  YAOAIIOH. 


CASES 


AMUED  AND  DETfiBMINSD 


THE   QUEEN'S  BENCH, 


Blntq  €tm  mi  ^watinn, 


tL  TtOtOBtA.    ISM; 


.   ■ --..-. 


Thb  Judges  who  tum&lly  sat  in  Banc  in  tliia  Term  and  Vacation  vcro. 
Lord  Bbkmak,  C.  J.  CoURiDGfi,  J. 

PaTTBSON,  X  WlQHTttAKy  J. 


PSNNIALL  V.  HABBORNB.    Jan.  11. 

t^ta^  s  leMtt  with  a  )^rotllo  ^  MMtiM  If  ^9  to^rttattli  Vv  >rtk«i)  f«»MtM«  ia  IaooimAi 

1.  ff  Ibe  leftee  ooTenuiti  to  ilitiire  the  Mldiagi  from  Um%  to  iino  ud  al  all  tiaes»  and  karoi 
a  part  nninanrod  for  two  nontha  afUr  ezeoation  of  the  loaae.  Kor  ia  it  any  answer  that  the 
greater  i>art  of  the  premlsM  wefe  alteady  Iniured  Itt  the  reqnbltft  femMint  (14002.)  by  a  poliej 
expiring  at  the  end  alt  the  CW*  kfeolithe,  and  that  <m  id  ek^irattMi  a  new  policy  wm  eftetvd 
eerering  all  the  premiaMi  which  were  then  inanred  at  the  itipulated  aaonnt  (17002.) : 

3.  If  the  ooyenant  be  to  inaore  against  Are  in  the  names  of  the  lossori,  A.,  B.,  and  C  and  the 
lessee  adds  his  own.  Nor  is  It  any  answer  that,  bjr  itai  14  ft.  9»  o.  T6,  s.  8S>  any  peivon  ilite- 
Mted  in  the  bnUdlngi  may  rM|nif«  tliat  the  iAsvame  eoinpaft^  shall  eamse  the  iftsnitaee 
money  to  be  laid  ont  in  rebuilding.  BspeoiaUy  where  the  eoTenant  contains  an  eaprsss  pro- 
vision that  the  Insniance  mon^  shall  be  so  laid  on^  and  that  lihe  lessee  shall  supply  what  Is 
deficient* 

If  a  leseee,  hsrlbg  iaoirred  theoe  fbffeitwes  {though  the  lesstehas  takea  tto  etep  to  eafeiee  them)^ 
eontncta  to  sell  his  term,  the  )rarchaser,  on  becoming  acqnainted  with  them,  may  rcAue  to 
complete  his  contract,  and  may  reclaim  his  deposit 

Assumpsit.  The  declat*ation  stated  an  agreement  between  plaintiff 
and  defendant,  whereby  defendant,  representing  that  he  was  possessed 
tt  a  certain  "^dwelling^hottse,  &o%,  for  the  residue  of  a  term  of  r^^n^g 
years,  agreed  and  promised,  in  consideration  of  deposit  and  pur-  ■- 
thaae-money,  to  furnish  and  adduce  a  proper  title,  and  well  and  effect«- 
ally  to  assign  to  plaintiff  the  lease  of  the  said  dwelling-house,  &c.,  and 
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all  defendant's  right,  title,  &c.,  for  the  remainder  of  the  term  then  to 
come,  &c.  Breach :  that  defendant  did  not,  when  requested,  or  at  any 
time,  furnish  or  adduce  a  proper  title,  &c. ;  whereby  plaintiff  was  deprived 
of  the  advantages  which  would  have  resulted  from  the  purchase,  and  was 
put  to  expense  in  endeavouring  to  procure  a  title,  &c.  Counts  for  money 
had  and  received,  and  on  an  account  stated. 

Pleas.  1.  Non  assumpsit.  2.  A  plea  not  now  material.  3.  That 
defendant  did,  when  requested  by  plaintiff  so  to  do,  and  within  a  reason- 
able time,  &c.,  furnish  and  adduce  a  proper  title  to  the  said  premises. 
Conclusions  to  the  country.     Issues  thereon. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Sittings  in  London 
after  Michaelmas  term,  1846,  it  appeared  that,  in  November  1842,  an 
agreement  was  executed  between  William  Walker  Gretton,  Stephen 
Amand  Wright,  and  John  Wilson,  trustees  under  the  will  of  John  Ghret- 
ton,  of  the  first  part,  Emma  Haffner,  the  cestui  que  trust,  of  the  second 
part,  William  Belton  of  the  third  part,  and  Peter  Belton  of  the  fourth 
part ;  whereby,  after  reciting  that  William  Belton  was  already  assignee 
of  a  term  of  thirty  years  from  Michaelmas  1814  in  the  after-mentioned 
houses  and  premises,  situate  in  the  Mile  End  Boad,  in  the  parish  of  St. 
Dunstan,  Stepney,  and  that  the  parties  of  the  first  part,  with  the  consent 
of  Emma  Haffner,  had  acceded  to  W.  Belton's  request  that  they  should 
grant  him  a  lease  as  after  mentioned,  it  was  witnessed  that  W.  Belton 
♦^7ni  ^^^^^^^^<^  ^^^  agreed  ^o  pull  down  the  said  houses  and  premises 
•^  and  build  other  tenements  in  their  stead,  &c.,  and  to  insure  in 
manner  after  mentioned,  in  the  joint  names  of  the  then  trustees :  and  it 
was  further  agreed  that,  on  completion  of  the  buildings,  &c.,  the  trustees 
would  grant  W.  Belton  a  lease  for  sixty-one  years  from  September  29th, 
1844.  W.  Belton  built  on  the  premises  according  to  the  agreement,  and 
erected  a  public-house  (the  White  Swan),  another  house,  and  ten  cottages, 
which  cottages  he  underleased  to  a  person  named  Ayley  for  a  term  ono 
year  short  of  the  sixty-one  years  above  mentioned.  At  that  time  Belton 
had  not  obtained  his  own  lease;  but  the  lease,  conveying  the  newly 
built  messuages  and  the  ten  cottages,(a)  was  afterwards  executed,  bearing 
date  15th  April,  1845 ;  the  parties  being  W.  W.  Gretton,  S.  A.  Wright, 
and  William  Knottesford  Gretton  (the  trustees  then  acting  in  the  execu- 
tion of  John  Gretton's  will),  of  the  first  part,  Emma  Haffner  (who  testi- 
fied her  consent  by  execution),  of  the  second  part,  and  William  Belton, 

(a)  The  preiiii«e>  were  deaoribed  u  "  all  that  mearaage  or  tenement  known  or  called  bj  the 
name  of  the  White  Swan  pablic-honBe,  and  lately  rebuilt  by  the  taid  William  Belton  upon  the 
site  of  two  ancient  messnagee  or  tenements  which  wsre  afterwards  oonrerted  and  for  many  yean 
ooonpied  as  one,  and  nsed  as  a  pablio-honse,  sitoate^  ^  Ac,  <'  and  now  in  the  oooapation  of  the  waSA 
W.  Belton ;  and  also  all  that  messnage^or  tenement  on  the  west  side  of  the  said  publie-hooee 
and  adjoining  thereto,  also  rebuilt  by  the  said  W.  Belton  upon  the  site  of  an  ancient  messaage 
or  tenement,  and  now  in  the  occupation,"  Ac. :  "  and  also  all  those  ten  cottages  or  tenements  with 
Jhe  appurtenances  in  the  rear  thereof,  forming  a  yard  or  alley  called  Swan  Yard :  together  with 
sIlways,"Ao. 
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of  the  third  part.     There  was  a  coyenant  to  inBure,  in  the  following 
words : 

'^And  also"  the  leBsee,  his  executors^  &;c.,  ''shall  and  will,  at  his 
and  their  own  costs  and  charges,  from  time  to  time  and  at  all  times 
during  the  '^continuance  of  the  said  term,  insure  and  keep  ^4^071 
insured  all  the  said  premises  from  damage  by  fire  in  the  Licensed  ^ 
Victuallers'  Fire  0£Sce,  London  (or,  if  such  o£Sce  shall  be  discontinued, 
then  in  some  public  o£Sce  for  assurance  in  London  or  Westminster  to  be 
approved  of  by  the  said  W.  W.  Gretton,  S.  A.  Wright,  and  W.  K.  Gret- 
ton,  their  heirs  and  assigns),  in  the  joint  names  of  the  said  W.  W.  Gret- 
ton, S.  A.  Wright,  and  W.  £.  Gretton,  their  heirs  and  assigns,  in  the 
manner  foUowing,  that  is  to  say :  the  said  messuage  or  public-house  and 
appurtenances  thereto  belonging  in  the  sum  of  lOOOZ.,  the  said  messuage 
or  tenement  adjoining  in  the  sum  of  4001.,  and  the  said  cottages  in  the 
rear  in  the  sum  of  8001.,  in  equal  proportions.    And  it  is  hereby  agreed 
that  the  moneys  to  be  recorered  by  virtue  of  any  such  insurance  shall 
be  expended  in  reinstating  the  said  premises  in  case  of  damage  by  fire, 
as  far  as  the  same  will  extend ;  and,  in  case  the  amount  recovered  from 
such  insurance  shall  not  be  sufficient  for  that  purpose,  then  he,  the  said 
W.  Belton,  his  executors,  &c.,  shall,  within  six  months  from  the  happen- 
ing of  every  such  accident,  and  from  time  to  time  during  the  said  term, 
80  often  as  any  such  accident  shall  happen,  expend  such  further  sum, 
over  and  above  the  amount  of  such  insurance,  as  may  be  necessary  to 
put  the  said  messuages  or  tenements  and  premises  respectively  in  as  good 
plight  and  condition  as  the  same  were  previous  to  the  happening  of  any 
such  accident  by  fire :  and  shall,  when  thereunto  required  by  the  said 
W.  W.  6.,  S.  A.  W.,  and  W.  E.  G.,  their  heirs  or  assigns,  produce  to 
them  every  such  policy,  and  the  receipt  for  the  premium  and  duty  for 
the  then  current  year.    And  there  was  a  proviso  for  "^re-entry  by  r^Q*ro 
the  last-named  parties  if  the  rent  should  be  in  arrear  twenty-one 
days  next  after  any  day  of  payment,  or  if  the  said  William  Belton,  his 
executors,  &c.,  should  not  in  all  things  well  and  truly  perform  and  keep 
the  covenants  and  agreements  in  that  instrument  before  contained  ac- 
cording to  the  true  intent  and  meaning  of  those  presents. 

On  14th  June,  1845,  W.  Belton  assigned  all  his  interest  in  the  pre- 
mises to  the  defendant.  An  insurance  had  been  effected  by  W.  Belton 
with  the  Licensed  Victuallers'  Lisurance  Company,  on  29th  September, 
1844,  expiring  June  7th,  1845.  The  insurance  was  on  the  two  mes- 
suages respectively  in  lOOOZ.  and  4007.,  omitting  the  cottages :  and  it  was 
in  the  names  of  the  three  first-named  trustees,  W.  W.  Gretton,  S.  A 
Wright,  and  J.  Wilson,  and  also  of  W.  Belton.  The  defendant  caused 
this  policy  to  be  cancelled,  and  a  new  one  executed,  in  the  names  of  the 
trustees  mentioned  in  the  lease,  and  his  own  name,  and  comprising  the 
cottages,  which  were  insured  at  SOOl.  It  was  dated  June  7th,  1845. 
The  plaintiff,  on  26th  March,  1846,  agreed  to  purchase  of  the  defend- 

t2 
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•nt  his  intereet  in  the  White  Swan,  &e. ;  and  an  agreement  between 
them  of  that  date  was  executed,  by  which  the  aefendant  undertook  to 
fomish  and  adduce  to  the  plaintiff  a  proper  title,  and  well  and  effectuallj 
to  assign  to  him  the  said  lease  for  the  unexpired  term  therein,  which  was 
at  least  fifby-seyen  years  from  Lady-day  last,  subject  to  the  rent,  &e., 
and  to  deliver  up  to  the  plaintiff  quiet  possession  of  the  premises,  except 
that  part  that  was  underlet,  on  the  7th  day  of  April  then  next.  The 
^070-1  plaintiff  paid  a  deposit,  according  to  the  "^agreement.  But,  on 
-^  inquiry  into  the  title,  it  was  objected  by  the  plaintiff's  adyisers 
that  a  forfeiture  had  been  incurred  by  neglecting  to  insure  according  to 
the  covenant.  Another  objection  was  that,  althou^  the  abstract  of  title 
led  the  vendee  to  expect  the  benefit  of  an  underlease  of  the  ten  cottages, 
tiie  vendor  could  not  establish  a  marketable  title  to  this  interest,  the 
underlease  having  been  made  before  the  lease  of  April,  1845.  On  these 
^grounds  the  vendee  renounced  the  purchase  and  claimed  back  his  deposit ; 
which  was  reflised :  and  he  thereupon  brought  the  present  action. 

A  verdict  was  found  for  the  plaintiff,  but  leave  reserved  to  move  that 
a  nonsuit  or  a  verdict  for  the  defendant  should  be  entered,  if  the  Court 
should  hold  neither  objection  tenable.  KnowleBy  in  l^ary  term,  1847, 
obtained  a  rule  nisi  accordingly. 

Martin  and  Vatcles  now  showed  cause.  (As  to  the  first  objection,  the 
Court  intimated  an  opinion  lliat,  whether  the  underlease  were  valid  or 
not,  the  circumstances  attending  it  did  not  prevent  the  vendor  from  giv- 
ing, and  purchase  from  acquiring,  title  to  all  the  subject-matter  of 
assignment  as  it  was  described  in  the  agreement  of  purchase :  and  this 
point  was  not  further  argued,  nor  was  it  noticed  in  die  judgment  of 
the  Court.  On  the  motion  for  a  rule,  and  in  argument  for  the  plain- 
tiff, Gouldsworth  v..  Knights,  11  M.  &  W.  887,  Whitton  v.  Peacock,  2 
New  Ca.  411,  Webb  v.  Austin,  7  Man.  &  G,  701,  Co.  Litt.  45  a,(a) 
♦8741  *P*^®*^^^  ^'  Harris,  7  Q.  B.  708,(5)  and  Com.  Dig.  JEstnppel 
■*  (E  8),  were  citei) 

The  leaser  was  at  all  events  forfeited  for  want  of  proper  insurance. 
The  landlord,  therefore,  had  a  right  of  re-entry  at  bis  option ;  Doe  dem. 
Muston  V.  Gladwin,  6  Q,  B.  953  ;{c)  and  the  defendant  could  make  no 
valid  title.  From  April,  when  the  lease  to  W.  Belton  was  executed,  till 
June,  1845,  the  policy  was  for  14007.  only,  instead  of  17002.,  the  cot- 
tages being  uninsured.  And,  In  eaoh  of  the  policies,  the  tenant's  name 
was  inserted  as  well  as  those  of  the  trustees;  whereas  it  was  nevo' 
intended  by  tjbe  covenant  in  the  lease  that  any  interest  in  the  policy  should 
vest  in  the  tenant.     The  addition  of  bis  name  prejudiced  the  oth«r 

(a)  IVom  ''T^ivMit  far  Itfv"  to  "19  it  vi#  a^iq^fed." 

(6)  See  poe  dem.  l<ord  Downe  v.  Thompson,  9  Q.  B.  1037. 

(e>  It  wtm  vrged  in  the  preeeBi  ease  that  the  landleid's  agents  had  aeeepted  itnt  ^Iw  the 
•neged  forfeit«rf ;  Vat  Ibe  pliwftiff't  «mmiel  defied  that  Ihk  ww  ^roTed  to  hi^e  beea  doaevit^ 
|Qip:idiedge  oC  thjs  ItnM^  9f  ooTenank  And  Hi^j  oit«d  noU  (16)  to  Dnp^  «.  Hajo,  1  Vnf. 
Sand.  288  a,  ft. 
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parties :  if  it  had  been  neoessury  to  ane  on  the  policy,  he  mnat  hare  beeft 
joined ;  if  they  had  died,  the  interest  wonld  hare  aurviyed  to  him :  BoUa 
0.  Yate,  Yelv.  177,  Wetherell  v.  Langston,  1  Exch.  634.  {Knotoki^ 
contri,  referred  to  stat.  14  G.  8,  c.  78,  a.  88,  adopted  from  atat.  12  G. 
8,  c.  73,  8.  84,  and  kept  in  force  by  stat.  7  &  8  Vict.  c.  84,  s.  1,  and 
Sched.  (A.),  aa  showing  that  the  law  would  appropriate  the  insurance 
money,  by  whomsoever  recovered,  to  the  rebuilding  of  the  premises.) 
That  clause  does  not  affect  contracts  to  insure,  between  parties  interested 
in  the  subject  of  insurance.  It  contemplates  insurances  effected  to 
defraud  the  offices.  [Lord  Dbnmak,  C.  J.  It  is  not  confined  to  ten* 
ants;  '^for  the  preamble  speaks  of  ^^ill«minded  persons"  gene-  r^gfc 
rafly.]  ■■ 

Kn(nvle$  and  MiUer^  oontri.  The  question  here  is  not,  as  in  Doe 
dem.  Mustin  «•  Gladwin,  6  Q.  B.  953,  between  the  tenant  and  a  landlord 
who  is  seeking  to  take  advantage  of  the  forfeiture.  Here  the  forfeiture 
is  merely  possible ;  and  the  chance  is  not  such  as  the  Court  will  regard, 
on  a  question  between  vendor  and  purchaser.  As  to  the  amount  inaured : 
aaauming  the  leaae  to  have  been  executed  on  15th  April,  when  it  beara 
date,  there  was  then  a  policy  subsisting  to  the  amount  of  1400Z. :  it  could 
not  be  the  intention  of  the  parties  that  a  new  insurance  should  be  opened 
tor  the  two  months  from  April  to  June.  It  must  be  understood  that  the 
covenant  for  insurance  was  to  take  effect  on  the  commencement  of  a  new 
period.  [Colbridgb,  J.  According  to  you,  part  of  the  demised  premises 
were  to  go  uninsured  for  a  time.]  The  interviJ  was  not  more  than  a 
reasonable  one.  This  point  was  net  insisted  upon  at  the  trial ;  if  it  had 
been,  the  landlord's  agent  might  have  been  asked  more  particularly 
whether  the  omission  was  not  known  by  him  and  the  defect  waived.(a) 
As  to  the  names,  the  letter  of  the  covenant  was  complied  with  by 
insuring  in  the  joint  names  of  the  trustees.  The  covenant  did  not  require 
a  policy  in  their  names  '^only."  And  the  clause  in  the  covenant, 
obliging  the  lessee  to  supply  what  may  be  wanting  for  the  restoration  of 
the  premises  if  the  insuranee  money  should  be  inaufficient,  makes  it  rea» 
eonable  that  he  should  be  a  party  to  the  policy.  K  the  trustees  were  to 
be  ^protected,  the  lessee  was  not  to  be  debaired  from  protecting  r^igirg 
himself.  Any  suggestion  that  the  lessee  might,  in  consequence,  ^ 
reap  a  benefit  to  the  disadvantage  of  the  trustees,  is  answered  by  the  pro  • 
vision  of  stat.  14  G.  8,  c.  78,  s.  88,  already  refenred  to.  Yernon  1^ 
Smith,  5  B.  A;  Aid.  1,  shows  that  that  clause  is  held  to  regulate  covenants 
between  landlord  and  tenant,  and  is  not  designed  merely  to  prevent 
fraudulent  insurances. 

Lord  Denman,  0.  J.  I  think  there  is  no  distinction  between  the  pre- 
sent case  and  that  of  an  action  between  landlord  and  tenant.  If  a 
texiant  undertakes  to  sell  his  term  in  the  premises,  and  is  liable  to  evic- 
tion, he  cannot  convey.    The  question  therefore  is,  whether,  if  the  land- 

(a)  B—  p.  874,  note  (h),  mik. 
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lord  brought  ejectment,  the  lessee  or  his  assignee  could  say  that  the 
terms  of  the  lease  had  been  complied  with.  In  the  present  case  there 
are  two  objections  which  would  prevail.  First,  that  the  premises  have, 
for  a  considerable  time,  not  been  insured  to  the  requisite  amount  of 
17002.  Secondly,  that  the  stipulation  to  procure  a  contract  with  A.  is 
not  satisfied  by  effecting  one  with  A.  and  B.  B.  might  receive  the  money 
and  give  a  release.  At  all  events  he  is  not  the  party  contemplated.  I 
think  Stat.  14  G.  8,  c.  78,  s.  83,  does  not  apply.  That  section  proposes, 
by  the  preamble,  to  deter  ill-minded  persons  from  setting  their  houses 
on  fire  with  a  view  of  gaining  to  themselves  the  insurance  money ;  and 
then  it  enacts  that  the  directors  of  the  insurance  companies  may,  and  are 
required,  '^  upon  the  request  of  any  person  or  persons  interested  in'*  ^'  any 
house,"  &c.,  which  may  be  burnt,  to  cause  the  insurance  money  to 
*8771  *^^  ^^^^  ^^^  ^^  rebuilding.  Such  a  provision  (extending  the 
-*  remedy  for  a  particular  danger  beyond  that  danger)  cannot 
affect  the  present  covenant.  A  variation  of  this  kind  might  expose  the 
lessors  to  great  difficulties.  And,  at  any  rate,  here  is  an  agreement  to 
make  a  contract  in  the  name  of  three,  and  another  is  added.  That  is  not 
a  fulfilment. 

Fatteson,  J.  The  defendant  had  not  in  truth  good  title  to  convey, 
because  his  landlord  might  at  the  time  have  insisted  on  a  forfeiture  for 
non-insurance.  If  there  was  that  flaw,  he  cannot  enforce  the  contract. 
I  see  no  distinction  between  this  case  and  that  where  a  landlord  is  pro- 
ceeding against  the  tenant.  A  party  professing  to  assign  a  lease  means 
that  he  will  assign  a  valid  one :  but  it  is  not  so  if  it  might  be  set  aside 
at  any  moment.  Then  the  question  arises  whether  there  had  been  such 
a  default  that  the  landlord  might  have  brought  ejectment.  As  to  the 
question  on  the  amount  insured,  it  has  been  suggested  that,  if  this  point 
had  been  distinctly  raised,  the  landlord's  agent  might  have  been  more 
particularly  examined  on  the  trial :  but,  in  fact,  the  agent  appears  to 
have  believed,  all  through,  that  the  insurance  was  correct.  At  any  rate, 
it  would  be  useless  to  send  the  case  to  a  new  trial  on  this  ground  if  the 
insurance  had  never  been  effected  in  the  right  names.  Now  a  covenant 
to  insure  in  three  names  means  the  three  and  no  others,  though  the  word 
"only"  be  not  inserted.  The  introduction  of  another  might  make  it 
very  difficult  for  the  three  to  ("uforce  the  contract,  even  if  it  did  not  en- 
able the  fourth  to  defeat  the  remedy  entirely.  I  think  stat.  14  6.  3,  a 
78,  s.  83,  does  not  affect  this  point.  It  is  said  that  the  enacting  part 
*S781  ^^^^  ^beyond  the  preamble,  and  secures  a  remedy  to  the  lessors* 
But  there  might  be  great  difficulty  in  obtaining  this  under  a 
clause  which  merely  enacts  that  any  person  interested  may  call  upon  the 
insurance  office  to  apply  the  money:  and  it  seems  to  have  been  the  object 
of  the  covenant  here  to  provide  against  that  difficulty.  The  section 
enacts  that  the  office  shall  cause  the  insurance  money  to  "  be  laid  out 
and  expended"  in  rebuilding,  but  does  not  say  by  whom  laid  out.    The 
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point  has  been  argued  as  if  the  lessee  would  have  to  lay  out  this  money; 
for  which  reason  it  is  suggested  that  his  name  ought  to  be  in  the  policy : 
bat  the  covenant  is  to  insure  in  the  name  of  the  lessors,  which  seems  to 
contemplate  that  they  shall  lay  the  money  out.  The  adding  another 
name  imposes  so  much  difficulty  on. them  that  I  think  such  an  insurance 
is  not  a  compliance  with  the  lessee's  covenant. 

Coleridge,  J.    I  am  of  the  same  opinion.    The  lessee  had  not  a 
good  interest  to  convey,  if  there  was  a  forfeiture  which  might  be  enforced. 
Now,  first,  the  cottages  were  uninsured  from  April  to  June,  1845.     It 
is  said  that  the  subsisting  policy  did  not  expire  till  June,  and  that  a 
double  insurance  was  not  to  be  efiected :  but,  if  the  lessee  had  insured 
only  the  premises  uncovered  by  the  policy,  there  would  have  been  a  good 
insurance  of  the  whole.    The  defendant's  counsel  have  to  maintain  that 
the  parties  intended  a  portion  of  the  premises  to  be  uninsured  from  April 
to  June.    It  is  urged  that  a  forfeiture  cannot  have  accrued  if  the  insur- 
ance, though  somewhat  delayed,  was  efiected  in  reasonable  time.     That 
might  be  true,  if  the  omission  had  been  only  for  a  day  or  two :  but  it 
cannot  be  assumed  *as  reasonable  that  a  party  shall  leave  pre-  r-^np^Q 
mises  uninsured  for  six  weeks  or  two  months.     There  is  also  a  ■- 
material  defect  as  to  the  names.    It  is  said  that  stat.  14  G.  8,  c.  78,  s. 
83,  remedies  that.    But  when  parties  covenant  they  do  not  mean  to 
depend  on  collateral  modes  of  fulfilling  the  object.    And  there  might 
be  a  specific  object  here  in  ordering  the  insurance  so  that  the  money 
should  be  payable  to  the  landlords  only. 
WiGHTMAN,  J.    I  am  of  the  same  opinion  on  both  points. 

Rule  discharged. 


The  QUEEN  v.  BELTON.    Jan.  15. 

Under  the  VletnaUen'  Licensing  Act,  9  G.  4y  o.  61,  the  jesrions  hearing  an  appeal  against  the 

refusal  of  jnatioes  to  grant  a  license  cannot  a^onm  snch  appeal  to  a  snbseqnent  session  for 

the  purpose  of  awarding  costs  there  after  a  taxation  in  the  interraL 
So  bold  on  the  oonstmotion  of  sects.  27  and  29 ;  but  without  impeaching  the  authority  of  Conrti 

of  Oeneral  or  Quarter  Sessions  to  a^oum  a  case  from  one  session  to  another  when  no  statute 

interferes. 

Martin,  in  Michaelmas  term,  1846,  obtained  a  rule  to  show  cause 
irhj  the*  after-mentioned  order  of  the  Middlesex  Sessions  should  not  be 
quashed  for  the  insufficiency  thereof.  The  rule  was  obtained  on  affida- 
rita  ^hich  stated  the  following,  among  other,  facts. 

William  Belton  applied  to  the  justices  at  an  annual  licensing  meeting 
for  the  Tower  division  of  Middlesex,  for  a  license  to  sell  exciseable 
liquors  by  retail.  The  justices,  on  March  16th,  1846,  refused  a  license. 
Belton  appealed  to  the  Middlesex  April  sessions ;  and  the  appeal  there 
came  on  for  trial  on  the  20th  of  that  month.   Witnesses  were  examined 

TOL.  ZI.— 29 
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for  the  appellant,  and  counsel  heard  on  both  sides ;  and  (according  to 
die  affidavits  of  Belton  and  his  attorney)  the  Assistant  Judge  then  took 
*SR01  ^^®  votes  of  the  justices,  and  stated  the  judgment  to  be  *that  the 

"^  license  was  refused :  and  nothing  if  as  said  of  costs ;  nor  was  it 
said  that  the  hearing  and  determination  of  the  appeal  was  or  would  be 
adjourned  to  another  session.  In  the  ensuing  month  of  June,  Belton 
was  served  with  the  following  order  (which  it  was  the  object  of  the  pre- 
sent motion  to  quash),  and  a  demand  of  the  costs  therein  mentioned* 
The  order  began : 

^^  Middlesex.  At  the  general  session  of  the  peace,  holden  in  and  for 
the  county  of  Middlesex,  at  the  Sessions  House  on  Clerkenwell  Green, 
in  and  for  the  said  county,  on  Tuesday  the  5th  day  of  May  in  the 
ninth  year  of  the  reign,"  &c.,  '*  before  John  Adams,  serjeant  at  law^ 
the  Assistant  Judge  of  the  said  Court  of  Sessions  of  the  peace,  Edward 
Orme,"  &c.,  **  and  others  their  fellows,  justices  of  our  said  Lady  the 
Queen,  assigned,"  &c. :  ^'  And  which  said  general  session  of  the  peace 
is  from  thence  continued  and  holden  by  adjournment  to  and  at  the  said 
Sessions  House  on  Wednesday  the  6th  day  of  May  in  the  year  afore* 
said,  before,"  &c.  The  order  stated  several  other  adjournments,  down 
to  May  21st.  ^^  And  which  said  general  session  of  the  peace  is  from 
thence  continued  and  holden  by  adjournment  to  and  at  the  said  Sessions 
House  on  Friday  the  22d  day  of  May  in  the  year  aforesaid,  before  the 
said  John  Adams,  the  Assistant  Judge,"  &c.,  and  others,  &c.  "  Whereas 
William  Belton,"  of,  &;c.,  ^^did,  at  tiie  General  Quarter  Session  of  the 
peace  holden  in  and  for  the  said  county  in  the  month  of  April  last, 
exhibit  his  petition  and  appeal  against  the  refusal  of  Josiah  Wilson,"  &c., 
'^ Esquires,  certain  of  Her  Majesty's  justices  of  the  peace,  acting,"  &c., 
^'  to  grant  him  the  said  W.  Belton  a  license,"  &c.,  ^'  in  respect  of  a  house 
situate,"  &c.  ^^  And  whereas  the  said  W.  Belton  gave  to  the  said  Josiah 
*RRM  '''Wilson,"  &c.,  ^'  Esquires,  such  justices  as  aforesaid,  due  notice  of 

•J  his  intention  to  appeal  to  the  General  Quarter  Session  of  the 
peace  to  be  holden  in  and  for  the  said  county  of  Middlesex  on  Wednes* 
day  the  1st  day  of  April,  A.  D.  1846,  against  such  their  refusal,  and  also 
entered  into  a  recognisance  with  sureties  as  required  by  the  said  act :  at 
which  said  quarter  session  the  said  appeal  of  the  said  W.  Belton,  and  the 
hearing  and  determination  of  the  matter  of  such  appeal,  was  then  by  the 
Court  there  adjourned  unto  this  present  General  Session  of  the  peace  in 
and  for  the  said  county  of  Middlesex  holden  as  aforesaid :  Now,  upon 
hearing  the  said  petition  and  appeal,  and  what  hath  been  alleged  by  the 
said  respective  parties,  their  counsel  and  witnesses,  in  and  concerning  the 
premises,  this  Court  doth  dismiss  the  said  petition  and  appeal,  and  doth 
affirm  the  said  judgment  and  determination  of  the  said  Josiah  Wilson," 
&c.,  '^such  justices  as  aforesaid,  and  doth  order  and  a^udge  that  the 
said  W.  Belton  shall  pay  unto  the  said  Josiah  Wilson,"  &;c.,  '^such  jns* 
tiees  as  aforesaid,  acting  in  and  for  the  Tower  division  aforesaid,  or  to 
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vhomsoerer  they  may  appoint,  tbe  sum  of  162.  19«.  2d.  hj  way  of  costs, 
that  sum  being  in  the  opinion  of  this  Court  sufficient  to  indemnify  the 
said  Josiah  Wilson,"  &c.,  "  as  such  justices  as  aforesaid,  from  all  cost 
and  charge  whatsoever  to  which  the  said  last-mentioned  justices  may  have 
been  put  in  consequence  of  their  having  had  served  upon  them  notice  of 
the  intention  of  the  said  W.  Belton  to  appeal.  By  the  Court.  Hbatok 
Bllib,  clerk  of  the  peace." 

The  appeal  was  not  heard  on  the  said  5th  of  May,  nor  at  any  time 
except  at  the  sessions  held  in  April  mentioned  in  the  above  affidavit. 

^Belton's  attorney  deposed  that,  before  the  date  of  the  above  p^noo 
order,  namely  on  May  16th,  he  was  served  with  the  following  L 
order  by  a  clerk  to  the  respondent  justices. 

'*  Middlesex.  At  the  General  Quarter  Sessions  of  the  peace  of  our 
Lady  the  Queen,  holden  in  and  for  the  county  of  Middlesex,  at  the  Ses- 
sions House  for  the  said  county,  on  Wednesday  the  1st  day  of  April  in 
the  ninth  year  of  the  reign,"  &c.,  ^^  and  from  thence  continued  by  several 
adjournments  to,  and  holden  at,  the  said  Sessions  House  on  Monday  the 
20th  day  of  April  in  the  said  ninth  year,"  &c.  ^^  It  is  ordered  that  the 
hearing  and  determining  the  matter  of  an  appeal  between  W.  Belton,  of," 
&e.,  '^  appellant,  and  Josiah  Wilson,"  &c.,  ^*  Esquires,  certain  of  Her 
Majesty's  justices  of  the  peace  acting  in  and  for  the  Tower  division,"  &c., 
**  respondents,  touching  their  refusal  to  grant  a  license,"  &c.,  ^Mo  stand 
adjourned  until  the  next  General  Session  of  the  peace  to  be  holden  for 
this  county  on  Tuesday  the  5th  day  of  May  next ;  and  that,  on  notice 
thereof  in  the  mean  time,"  &c.,  ^*  the  said  W.  Belton  and  all  persons  con- 
cerned do  attend  the  Court  at  the  Sessions  aforesaid  on  Friday  the  22d 
day  of  May  next,  at  the  hour  of  ten  in  the  forenoon  of  the  same  day,  to 
hear  and  abide  the  judgment  and  determination  of  the  same  Court  touch- 
ing the  said  appeal.    By  the  Court :"  &c. 

On  May  19th,  the  attorney  was  served  with  the  bill  of  the  respondents' 
costs,  and  notice  of  taxation,  which  he  did  not  attend.  But  he  was  pre- 
sent at  the  Sessions  House  on  May  22d,  when  ^^  the  said  John  Adams, 
Esq.,  then  acting  as  the  chairman  of  the  said  Court  of  General  Sessions, 
from  a  paper  writing  which  he  had  in  his  hand,  mentioned  the  name  of 
the  said  appeal,  and  said  that  the  license  was  refused  with  costs,  and  that 
the  costs  had  been  taxed  at  the  sum  of  16L  19a.  2<2."  *The  p^^o^Q 
deponent  "  thereupon  stated  that  he  objected  to  the  said  Court  ^ 
of  General  Sessions  making  any  order  in  the  said  appeal."  And  he 
afterwards  served  the  justices  with  notices  of  motion  for  a  certiorari. 

The  deputy  clerk  of  the  peace,  by  an  affidavit  in  answer,  stated  the 
proceeding  on  April  20th  as  follows.  '^  That,  after  hearing,"  &c.  (coun- 
sel and  witnesses),  ^*  the  said  Court  of  Quarter  Sessions,  so  holden  by 
adjournment  on  the  said  20th  day  of  April  last  as  aforesaid,  then  and 
ihiBre  stated,  by  John  Adams,  Esquire,  seijeant  at  law,  the  Assistant  Judge 
of  the  said  Court,  that  the  said  appeal  would  be  eventually  dismissed." 
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And  '^  That  the  said  Quarter  Sessions  then  and  thereupon,  on  the  said 
20th  day  of  April,  publicly  and  in  open  Court,  and  before  the  hearing 
of  the  appeal  next  in  order  for  hearing  on  the  said  20th  day  of  April, 
ordered  the  said  appeal  of  the  said  W.  Belton  to  be  adjourned  until  the 
next  General  Sessions  of  the  peace,  to  commence  and  be  holden  in  and 
for  the  said  county  on  the  5th  day  of  May  then  next  ensuing,  in  order 
that  this  deponent,  the  said  Arthur  Grey  Maude,  as  such  deputy  clerk 
of  the  peace  as  aforesaid,  might  in  the  mean  time  tax  the  costs  of  the 
said  justices  the  respondents  in  the  said  appeal,  and  be  prepared  at  such 
next  General  Sessions  to  report  to  the  Court  on  the  appeal  day,  which 
irould  be  on  the  22d  day  of  the  said  month  of  May,  of  such  General 
Sessions,  his  opinion  of  the  amount  of  costs  to  be  awarded  to  the  said 
respondents  in  the  event  anticipated  of  a  refusal  of  the  said  license." 
The  same  course  was  pursued  as  to  several  other  appeals. 

Another  deponent  stated  that  the  same  course  was  pursued  as  U 
several  other  appeals :  and  that,  on  22d  May,  a  case  similarly  circnm- 
*3841  '^^^^^^  ^^  ^^^^  ^^  *Belton  was  called  on,  and  counsel  objected 
■^  that  the  Court  had  no  power  to  award  costs  at  this  session.  The 
Assistant  Judge  then  said  that,  in  all  such  cases  then  standing  in  the 
paper,  the  Court,  if  so  required  by  the  appellant,  would  receive  evidence 
and  hear  the  case  through,  and  form  its  judgment  on  the  circumstances 
then  brought  before  it.  None,  however,  of  the  appellants  whose  cases 
afterwards  came  on  (among  whom  was  Belton)  offered  evidence,  or  argued 
further  against  the  power  to  award  costs. 

The  chairman's  minutes  in  Belton's  case  were:  on  April  20th,  '^Li- 
cense to  be  refused.  Adjourned  till  next  session."  On  May  22d, 
^^  License  refused.     161.  19«.  2d" 

Pashley  now  showed  cause.(a)  On  the  affidavits  as  they  now  stand, 
the  only  question  is  whether  the  April  sessions  had  power  under  the 
Licensing  Act,  9  G.  4,  c.  61,  to  adjourn  this  appeal  to  the  sessions  in 
May. (5)  It  is  evident,  from  the  manneir  in  which  "  the  Court"  and  "the 
^Qor-|  said  Court"  are  spoken  of  in  sect.  29,(c)  that  *the  sessions  are 
-^  deemed  a  continuing  Court  for  this  purpose.     This  is  so,  inde- 

(a)  This  case  was  partly  heard,  bnt  a^oamedi  in  Michaelmas  term  (Korember  ISth),  1847.  It 
was  now  re-argned  from  the  beginning,  the  court  not  consisting  of  the  same  Jndg«^ 

(b)  It  was  agreed  that  a  certiorari  lay,  sect  34  not  being  applicable.  And  see  Regina  «.  neaa, 
2  Q.  B.  96. 

(c)  StaL  9  G.  4,  c.  01,  **  to  regulate  the  granting  of  licenses  to  keepers  of  inns,  alehoosee,  and 
Tietualling  houses,  in  England,"  enacts : 

Sect  27.  "  That  any  person  who  shall  thhik  himself  aggrieved  by  any  act  of  any  jiutioe,  don* 
in  and  concerning  the  execution  of  this  act,  may  appeal  against  such  act  to  the  next  general  cr 
quarter  sessions  of  the  peace  holden  for  the  county  or  place  wherein  the  cause  of  such  complaint 
shall  hare  arisen,  unless  such  session  shall  be  holden  within  twelre  days  next  after  meh  act  shall 
hare  been  done,  and  in  that  case  to  the  next  subsequent  session  holden  as  aforesaid,  and  aol 
afterwards,  provided  that  such  person  shall  give  to  such  justice  notice  in  writing  of  his  intentks 
to  ippeal,  and  of  the  cause  and  master  thereof,  within  five  days  next  after  such  act  sbaU  havs 
been  done,  and  seven  days  at  the  least  before  such  session,  and  shall  within  such  Ave  daya  entsr 
Into  a  recogniianoe.  with  two  suflcient  suretieB,  before  a  justice  acting  in  and  for  such  cognty  sr 
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pendently  of  the  statute.  The  seBsions  have  permanent  officers.  They 
may  respite  a  ^judgment  from  session  to  session  without  adjourn-  r^coog 
ing ;  Keen  v.  The  Queen,  10  Q.  B.  928.  It  seems  that  a  venire  ^ 
de  novo  may  be  directed  to  them ;  Campbell  v.  The  Queen,  post,  p.  799. 
The  power  of  adjourning  an  appeal  is  inherent  in  the  sessions,  Rex  v. 
The  Justices  of  Wilts,  13  East,  352,  353,  where  it  is  not  expressly  taken 
away  by  statute.  The  judgments  of  the  Court  in  Rex  v.  Kimbolton,  6  A. 
ft  E.  603,(a)  confirm  that  rule,  though  Patteson,  J.,  questions  its  applica- 
tion to  the  particular  statute  which  was  before  the  Court  in  Rex  v.  The 
Justices  of  Wilts :  a  doubt  which  does  not  appear  in  the  report  of  Rex 
V,  Kimbolton  in  Nevile  ft  Perry,  1  Nev.  ft  P.  606.  The  statutory  words 
in  Rex  v.  The  Justices  of  Wilts  were,  that,  on  appeal  to  any  general 
quarter  sessions,  the  justices  '^at  the  said  general  quarter  sessions"  are 
required  to  hear  and  determine ;  language  as  strongly  in  favour  of  an 
immediate  conclusion  as  the  words  "  at  such  session  shall  hear  and  deter- 
mine*' in  the  present  act.  [Colebibgs,  J.  Sect.  27  enacts  that  the 
party  may  appeal  to  the  next  general  or  quarter  ^^ieaions'*  (in  the 
plural),  unless  such  '^«e«tu>n"  shall  be  holden  within  twelve  days,  ftc, 
'^and  in  that  case  to  the  next  subsequent  ieaion  holden  as  aforesaid  :*' 
and  recognisance  is  to  be  given  to  appear  and  try  at  such  '^  icsiion  ;**  and 
*'  the  Oaurt"  at  such  ^^  8e$$ion*'  is  to  hear  and  determine.  Lord  Denman, 
C.  J.    And  the  expression  ^^  the  said  Court"  is  used  three  times  imme- 

pUee  MM  aforesaid,  conditioned  to  appear  at  the  aaid  Msaion,  and  to  try  rach  appeal,  and  to  abide 
the  judgment  of  the  court  thereupon,  and  to  pay  such  eoste  as  shall  be  by  the  court  awarded ;" 
*  and  the  court  at  such  session  shall  hear  and  determine  the  matter  of  such  appeal,  and  shaU 
make  such  order  therein,  with  or  without  costs,  as  to  the  said  court  shaU  seem  meet ;  and  in  case 
tlie  act  appealed  against  shall  be  the  refusal  to  grant  or  to  transfer  any  license,  and  the  judgment 
nnder  which  such  act  was  done  be  rerersed,  it  shall  be  lawful  for  the  said  court  to  grant  or  to 
tranafer  such  license,  in  the  same  manner  as  if  such  license  had  been  granted  at  the  general 
annual  licensing  meeting,  or  had  been  transferred  at  a  special  session ;  and  the  judgment  of  tha 
•Md  court  shall  be  final  and  conclusive  to  all  intents  and  purposes ;  and  in  case  of  dismissal  of 
attch  appeal,  or  of  the  affirmance  of  the  judgment  on  which  such  act  was  done,  and  which  waa 
appealed  against^  the  said  court  shall  adjudge  and  order  the  said  judgment  to  be  carried  into 
execution,  and  costs  awarded  to  be  paid,  and  shall  if  necessary  issue  process  for  enforcing  such 
order."  Proriso ;  no  justice  to  act  in  the  hearing  of  an  appeal  from  anything  done  by  himself 
nnder  the  act :  Further  proriso,  that  when  the  cause  of  complaint  shall  hare  arisen  in  a  liberty, 
A«n  <si*7y  Of  town  corporate,  the  party  aggriered  may  appeal  to  the  quarter  sessions  for  the 
eoanty. 

Sect.  29  enacts :  "  That  in  erery  ease  whore  notice  of  appeal  against  the  judgment  of  any  jns- 
tiee  in  or  concerning  the  execution  of  this  act  shall  hare  been  given,  and  such  appeal  shall  hare 
been  dismissed,  or  the  judgment  so  appealed  against  shall  haye  been  affirmed,  or  such  appeal 
ahall  hare  been  abandoned,  it  shaU  be  lawftil  for  the  oourt  to  whom  such  appeal  shall  hare  been 
made  or  intended  to  be  made,  and  such  court  is  hereby  required,  to  adj  adge  and  order  that  the 
psuty  so  baring  appealed,  or  giren  notice  of  his  intention  to  appeal,  shall  pay  to  the  justice  to 
-whom  such  notice  shall  hare  been  giren,  or  to  whomsocrer  he  shall  appoint,  such  sum,  by  way 
«f  costs,  as  shall  in  the  opinion  of  such  court  be  sufllcient  to  indemnify  such  justice  from  all  eost 
said  charge  whatsoerer  to  which  suck  justice  may  hare  been  put  in  consequence  of  his  baring 
had  serred  upon  him  notice  of  the  intention  of  such  party  to  appeal ;  and  if  such  party  shall 
velnse  or  neglect  forthwith  to  pay  such  sura,  it  shall  be  lawful  for  the  said  oourt  to  adjudge  and 
order  that  the  party  so  refusing  or  neglecting  shall  be  committed  to  the  common  gaol  or  house  of 
•onection,  there  to  remain  until  such  sum  be  paid." 

(a)  Bee  Bex  v.  Bond.  6  A.  A  E.  90^  908,  910. 
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diately  nlfterwards.  CoLXRioaB,  J.  The  meaning  seems  to  be  that  the 
Court  of  Quarter  Sessions  shall  decide  the  case  at  that  session.]  At 
the  session  then  holden,  but  subject  to  the  power  of  adjournment.  The 
^Qopr-t  opposite  construction  might  lead  to  "^great  inconvenience,  and  even 

^  encourage  fraud.     And,  if  the  Bench  were  equally  divided  at  the 
particular  session,  the  appeal  could  not  be  decided.     [Lord  Denman,  G. 
J.     The  previous  judgment  would  stand.     The  question  is  whether  the 
words  of  this  act  are  not  too  strong  to  be  got  over.]    The  practice  here 
adopted  at  the  sessions  was  probably  meant  to  avoid  the  inconvenience 
which  was  felt  after  the  decision  in  Regina  v.  Long,  1  Q.  B.  740.     But, 
further,  the  affidavits  show  that  the  appellant  might,  if  he  had  thought 
proper,  have  had  his  witnesses  examined,  and  counsel  heard,  at  the  May 
sessions ;  and,  where  a  party  has  the  opportunity  of  going  into  his  case 
and  declines  doing  so,  that  is  equivalent  to  a  hearing ;  Regina  v.  Church 
Knowle,  7  A.  &  E.  471 :  it  may,  therefore,  be  contended  that  the  appeal 
here  was  heard,  and  the  costs  were  taxed,  at  the  same  session. 
»    Martin,  contrd..     First,  the  order  shows  on  the  face  of  it  a  want  of 
jurisdiction,  because  the  magistrates  could  not,  by  the  statute,  adjourn 
the  hearing  and  determination  of  the  appeal  to  another  session.  Second- 
ly, there  was  not  really  an  adjournment ;  and  the  order  ought  to  be 
quashed,  so  that,  if  it  can  be  done,  an  order  may  be  returned  stating  the 
fact  truly.     The  proposal  to  hear  witnesses  and  counsel  at  the  May  ses- 
sion was  merely  illusory.    As  to  the  first  point.    The  language  of  sects. 
27  and  29  clearly  intimates  that  the  whole  business  is  to  be  done  at  one 
session.     [Lord  Dbkman,  G.  J.    I  think  we  are  disposed  to  say  so. 
But  Lord  Ellenborouoh,  in  Rex  v.  The  Justices  of  Wilts,  18  East,  852, 
moQin  P^^  ^^^  general  power  of  adjourning  very  high.     The  ^question 

-*  is  whether  this  statute  supersedes  it.]  It  cannot  prevail  against 
the  clear  meaning  of  a  statute.  Fatteson,  J.,  intimates  this  in  Rex  v. 
Ximbolton,  6  A.  &;  E.  603.  Where  the  present  act  intends  that  the 
magistrates  shall  have  power  to  adjourn  a  case  from  one  session  to 
another,  it  is  expressly  enacted ;  namely  in  sect.  21,  where,  in  the  case 
of  a  licensed  person  charged  at  sessions  with  a  third  offence  against  the 
tenor  of  his  license,  a  proviso  is  made  "  that  the  Court  may,  upon  suffi- 
cient cause  shown,  adjourn  the  hearing  of  such  charge  to  the  then  next 
general  or  quarter  session  of  the  peace,  when  the  same  shall  be  finally 
determined."  The  possibility  of  the  Court  being  equally  divided  is  not 
peculiar  to  quarter  sessions.  The  circumstance  happened  not  long  ago 
in  Wright  v.  Doe  dem.  Tatham,  7  A.  &  E.  SIS,  in  the  Exchequer  Cham- 
ber, and  in  Doe  dem.  Mudd  v.  Suckermore,  5  A.  &;  E.  703,  in  this  Court. 
[Lord  Denhan,  C.  J.  The  equal  declaration  of  opinion  on  oppoaite 
sides  of  a  case  results  legally  in  a  judgment  that  nothing  shall  be  done 
in  that  case.]  Sect.  29  evidently  contemplates  a  continuous  proceed- 
ing. If  the  appellant  fails,  the  sessions  are  to  order  that  he  pay  coats 
to  the  justices ;  and  he  is  to  be  committed  if  he  refuse  ^^  forthwith"  to 
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pay.  [Lord  DmofAN,  G.  J.  And  the  order  is  to  be  by  ^*  the  Court  to 
vhom  Bach  ^)peal  ahidl  have  been  made."  Wightmak,  J.  And  he  is 
to  pay  ^^  sudi  mnxiy  by  way  of  costs,  as  shall  in  the  opinion  of  sttdi 
Court  be  sufficient."    Martin  was  then  stopped  by  the  Court.] 

Lord  Dbnman,  C  J.  I  think  the  language  of  this  act  is  dear,  and 
confines  the  whole  proceeding  to  the  *next  Court  of  general  or  r«Qga 
quarter  sessions  (not  within  twelve  days)  after  the  cause  of  com*  ^ 
plaint  shall  have  arisen*  I  agree  in  the  opinion  expressed  by  Lord 
EI4LSNBOROUGH,  in  Eex  v.  The  Justices  of  Wilts,  18  East,  852,  as  to  the 
power  inherent  in  the  sessions  under  ordinary  oircumstances,  though  it 
is  true  that,  in  that  case,  as  my  brother  Patteson  intimated  in  Regina 
V.  Eimbolton,  it  was  not  necessary  to  lay  down  so*general  a  proposition. 
But,  giving  the  fullest  effect  to  the  general  rule  of  law,  I  think  the  ses- 
sions had  no  power  to  act  upon  it  under  this  statute.  It  has  been  deemed 
desirable  there  that  everything  should  be  settled  speedily.  The  language 
of  sects.  21,  27,  and  29,  shows  that  intention.  It  is  indeed  possible  that 
the  Court  may  be  equally  divided;  but  the  result  then  would  be 
that  the  judgment  of  the  sessions  would  be  the  judgment  of  the  justices 
eut  of  sessions.  It  is  possible,  too,  that  time  may  be  exhausted  by  keep- 
ing back  documents  or  witnesses,  or  by  other  means  of  delay :  but  it 
must  be  supposed  that  the  Court  would  prevent  parties  from  turning 
such  expedients  to  advantage.  I  think  that,  in  the  present  case,  what 
was  done  at  the  first  sessions  was  final,  and  there  was  no  power  to 
ftdjonm. 

Pattbsoit,  J.  The  decision  of  this  case  turns  upon  the  statute  now 
before  us,  and  must  not  be  considered  as  interfering  with  the  general 
authority  to  adjourn.  Whatever  that  authority  may  be,  here  is  a  statute 
enacting  that  appeal  shall  be  made  to  the  next  general  or  quarter  sessions, 
^  and  the  Court  at  such  session"  shall  hear  and  determine,  and  make  its 
eorder  with  or  ^without  costs.  I  do  not  know  that  I  should  lay  rmgoA 
jBUch  stress  on  sect.  21*  The  words  there  giving  power  to  adjourn 
siay  be  added  e^  miyori  cautelft ;  and  the  omission  of  such  words  in 
another  clause  would  hardly  avail  to  take  away  the  power  if  it  were  not 
done  by  particular  words  expressing  a  limitation.  But  here  the  words 
of  sect.  27,  and  sect.  29  also,  have  that  effect. 

CoLB&iDaB,  J.  I  would  not  break  in  upon  the  general  power  of  quar^ 
ter  sessions,  to  a^oum  cases  depending,  which  is  a  very  useful  one.  But 
liere  a  specific  limit  is  given  by  the  language  of  the  act.  The  words 
^session"  and  ^^ sessions"  are  often  used  indiscriminately:  but  here,  in 
fleet.  27,  an  appeal  is  given  to  the  general  or  quarter  sessions ;  and  then 
it  is  said  that  ^^  the  Court  at  such  session"  shall  hear  and  determine,  and 
ahall  make  such  order,  with  or  without  costs,  as  to  '^the  said  Court" 
flkall  seem  meet.  The  whole  power  of  the  Court  arises  on  this  clause, 
•nd  is  tied  up  by  it.  As  to  the  assertion  that  the  appellant  might 
have  been  heard  at  the  May  sessions,  the  cause  could  not  be  heard  at 
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one  session  and  then  heard  at  another.  It  was,  in  effect,  determined  in 
April ;  and  an  order,  made  for  a  particular  purpose,  reduced  the  foUow- 
mg  session,  as  regarded  this  case,  to  a  mere  ministerial  sitting.  Then 
to  offer  that  the  case  should  be  gone  through  again,  when  the  matter 
was  prejudged  and  the  parties  not  prepared  with  witnesses,  was  to  offer 
nothing.  This,  however,  relates  to  the  last  point :  the  first  is  sufficient 
to  decide  the  case. 

WiGHTMAN,  J.    I  am  of  the  same  opinion,  without  impugning  the 
*S911  S®^®^^  doctrine  as  to  the  power  of  '''sessions  to  adjourn.   I  agree 
-^  that  the  proviso  in  sect.  21,  if  it  stood  alone,  would  not  be  suffi- 
cient to  decide  this  case ;  but  I  think  it  has  an  important  bearing  as  it 
shows  the  general  intention  of  those  who  framed  the  act. 

Rule  absolute. 
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An  order  of  remoTsl  beg»ii:  "Whereas  oompUdnt  hath  been  made  to  me»  B.  C,  one  of  th« 
magifltrates  of  the  Police  Coorts  of  the  Metropolifl,  sitting  at  the  Clerkenwell  Polioe  Conrt  within 
the  Metropolitan  police  district)"  Ac. :  and  it  ended  "  Giren,"  Ac.  "at  the  Polioe  Conrt  afore- 
said, this  29th  day/'  Ac.  Held,  that  the  order  sufficiently  appeared  to  hare  been  made  at  a 
Police  Court  established  under  stat.  3  A  4  Vict  o.  84»  and  therefore  showed  jurisdiction  in  tk« 
magistrate,  singly,  to  make  such  order,  under  stat  2  A  3  Vict,  c  71,  s.  li. 

By  the  examinations  it  appeared  that  in  1816  the  pauper  was  residing  with  his  father  as  part  of 
his  family  in  parish  H.,  being  then  flye  years  old ;  and  tha^  in  1816,  the  fisther  acquired  a  settle- 
ment in  H. :  but  it  was  not  expressly  stated  tha^  at  that  time,  the  pauper  was  resident  with 
him  or  nnemancipated.  The  fkther  continued  to  reside  in  H.  for  scTeral  years  ailerwarda. 
Held  that»  in  the  absence  of  contrary  proof,  the  Sessions  might  properly  assume  that  the  paa- 
per  oontinned  n  member  of  his  Other's  fiuouly  and  nnemancipated,  after  the  settlement  mm 
acquired. 

On  appeal  against  the  after-mentioned  order,  for  removing  Sarah  Eaton 
and  her  three  children  from  the  parish  of  St.  Fancras  to  the  parish  of 
Hammersmith,  both  in  Middlesex,  the  sessions  confirmed  the  order,  sub- 
ject to  the  opinion  of  this  Court  upon  a  case,  the  material  parts  of  which 
were  as  follows. 

The  order  of  removal  began : 

^^  To  the  churchwardens  anj  overseers  of  the  poor,"  &;c.,  (of  St.  Paa- 
cras  and  Hammersmith),  '^and  to  each  and  every  of  them." 

^^  Metropolitan  Police  District,  to  wit.  Whereas  complaint  hath  been 
made  unto  me,  Boyce  Combe,  Esquire,  one  of  the  magistrates  of  the 
pokce  courts  of  the  metropolis,  sitting  at  the  Clerkenwell  police  court 
within  the  metropolitan  police  district,  by  the  churchwardens  and  over- 

*8921  ^^"  ^^  ^^^  P^^^  ^^  ^^^  ^^^  parish  of  *St.  Fancras,  That,"  &e. 
Then  followed  a  recital  of  complaint,  adjudication,  and  order  tc 
remove  and  to  receive,  &c.  ^^  Given  under  my  hand  and  seal  at  the  police 
court  aforesaid,  this  29th  day  of  September,  in  the  year  of  our  Lord 
1845.    BoYCB  Combe."  (l.  s.) 
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By  the  examinations  it  appeared  that  Sarah  the  panper  was  the  widow  of 
John  Eaton  the  younger,  who  died,  18th  August,  1845,  aged  thirty-four. 
The  settlement  in  Hammersmith  was  alleged  to  have  been  derived  by  John 
Eaton  from  his  father :  and  the  examinations  on  this  point  were  as  follows. 
Elizabeth  Banting,  the  sister  of  John  Eaton  the  younger,  deposed  that 
^^  He  was  the  son  of  John  Eaton  the  elder  by  Elizabeth  his  wife,  who 
are  both  dead.  The  said  John  Eaton  the  elder  died  in  Lawrence  Street, 
Chelsea,  seventeen  years  ago ;  and  his  widow,  the  said  Elizabeth,  died 
there  fourteen  years  ago.  They  lived  together  as  long  as  I  can  remember 
as  husband  and  wife,  and  were  reputed  to  be  so  by  all  persons  who  knew 
them.  The  said  J.  Eaton  the  elder  was  a  plumber  and  glazier,  and 
resided  for  many  years  in  the  parish  of  Hammersmith  in  the  county  of 
Middlesex,  where  he  carried  on  that  business.  He  left  Hammersmith 
nineteen  years  ago,  and  went  thence  next  to  reside  in  Lawrence  Street, 
Chelsea,  where  he  occupied  apartments  in  the  house  of  Mrs.  Reid,  and 
resided  therein  until  his  decease,  which  happened  two  years  after.  My 
said  late  brother  resided  with  his  parents  in  the  parish  of  Hammersmith 
aforesaid  as  part  of  their  family.  He  was  then  under  the  age  of  twenty- 
one  years ;  and  I  do  not  know  nor  do  I  believe  that  he  ever  did  any  act 
to  gain  a  settlement  elsewhere.  After  the  decease  of  my  father,  which 
happened  in  the  year  1828,  my  mother,  as  the  widow  of  the  said  J. 
Eaton  '''the  elder,  received  relief,"  &c.  (stating  relief  given  to  r^cogo 
her  by  the  parish  of  Hammersmith  while  she  resided  in  the 
parish  of  Chelsea).  Frederick  Clark  said:  ^'In  the  year  1816  I 
was  serving  as  an  apprentice  to  J.  Eaton  the  elder,  a  plumber  and 
glazier,  then  residing  at  No.  6,  Angel  Terrace,  King  Street,  in  the 
parish  of  Hammersmith,"  &c.,  "plumber  and  glazier.  I  resided  there 
with  him  for  six  years  or  thereabouts,  namely,  from  the  year  1816  till 
the  year  1822.  In  the  year  1816  he  the  said  J.  Eaton  resided  for  more 
than  forty  days,  and  for  several  years  thence  next  afterwards,  in  and 
upon  a  tenement  of  the  yearly  rent  and  value  of  101.  and  upwards,  con- 
Biating  of  a  dwelling-house  and  premises  situate  and  being  the  house  No. 
6  Angel  Terrace  aforesaid  in  the  said  parish  of  Hammersmith,"  &c., "  of 
which  he  was  the  tenant,  and  which  he  held,  rented,  and  occupied  of  my 
father,  William  Clark  (since  deceased) ;  and  resiied  therein  for  several 
years  thence  next  after  the  year  1816.  I  knew  J.  Eaton  the  younger, 
the  son  of  the  above-named  J.  Eaton,  my  late  master,  residing  with  hia 
father  in  Hammersmith." 

When  the  appeal  came  on  to  be  heard,  the  appellants  objected  (on 
grounds  of  appeal  set  forth  in  the  case,  but  on  the  form  of  which  no 
question  arose)  that  the  order  ought  to  be  quashed  on  each  of  the  three 
points  hereinafter  stated.  The  objections  so  made  were  severally  over- 
ruled, subject  to  the  opinion  of  the  Court  of  Queen's  Bench. 

The  first  objection  was,  that  the  order  of  removal  was  bad  on  its  face, 
inasmuch  as  it  failed  to  show  the  jurisdiction  of  Boyce  Combe,  Esq., 
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to  make  the  same.  The  Clerkenwell  Police  Court  in  that  order  hma* 
tioned  is  not  named  in  any  act  of  parliament  as  one  of  the  coorts  or 
*8941  *P^^  ^^  which  a  police  magistrate  may,  when  acting  atone, 
exercise  the  jurisdiction  of  two  justices  of  the  peace  in  makiiig 
an  order  of  removal.  The  statutes  2  fc  8  Vict.  c.  71^  ss.  1,  2, 14,  tod 
8  &  4  Vict.  c.  84y  ss.  2,  8,  5,  were  referred  to.  The  second  objeetioQ 
was,  that  the  notice  of  chargeability  on  its  face  was  bad,  purporting  to 
come  from  the  major  part  of  the  overseers,  whereas  the  order  purpwted 
to  be  made  on  the  complaint  of  the  whole  body  of  churdiwardens  and 
overseers.  The  third  objection  was,  that  the  examinations  failed  to  show 
the  settlement  acquired  by  the  father,  J.  Eaton  the  elder,  to  have  been 
so  acquired  by  him  at  a  time  when  his  son  J.  Eaton  the  yoonger  was 
still  living  in  and  a  member  of  his  father's  family.  The  notice  of  charge- 
ability  referred  to  in  the  second  objection  was  signed  by  four  overseen; 
and  they  were  a  majority  of  the  overseers  of  the  poor  ol  the  said  pariah, 
including  the  churchwardens. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  any  one  «r 
more  of  the  objections  ought  to  have  been  allowed  by  the  sessions,  Aen 
the  order  of  removal  and  order  of  sessions  confirming  the  same  were  to 
be  severally  quashed ;  otherwise  to  be  affirmed. 

Godson  (with  whom  was  Howorth),  in  support  of  the  order  of  sessions. 
As  to  the  last  objection,  the  examinations  show  that  the  pauper  was  re- 
siding with  his  father  and  as  a  part  of  his  family  in  1816,  and  was  thm 
about  five  years  old.  It  will  not  be  presumed  that  he  became  eman- 
cipated before  the  father  acquired  his  settlement  in  Hammersmith.  As 
to  the  first  point,  this  Court  must  take  notice  that  the  Clerkenwell  Police 
^^Q  -  Court  is  one  of  those  at  which  a  pdiee  magistrate  *may  exercise 
->  jurisdiction  in  making  orders  of  removal.  Stat.  3  ft  4  ^ct.  e. 
84,  s.  2,  enacts :  '^  That  it  shall  be  lawful  for  Her  Majesty,  with  the 
advice  of  her  Privy  Council,  from  time  to  time  to  constitute  within  the 
Metropolitan  Police  district  so  many  police  court  divisions  as  to  H«r 
Majesty  shall  seem  fit,  and  to  define  the  extent  thereof,  and  from  time 
to  time  to  alter  the  number  and  extent  of  such  police  court  divisions,  and 
to  assign  a  division  to  each  of  the  police  courts  already  established,  and 
to  establish  a  police  court  for  each  of  the  other  divisions."  And  sect,  5 
enacts :  ^*  That  every  order  in  council,  either  for  constituting  or  altering 
a  police  court  division,  or  for  assigning  a  division  to  the  police  courts 
already  established,  or  for  establishing  or  removing  a  police  court," 
ftc,  ^^  shall  be  published  in  the  London  Grazette,  and  shall  take  effect 
firom  the  time  appointed  for  that  purpose  by  the  said  order."  [Lord 
Dbnhan,  C.  J.  Are  we  bound  to  infer  from  the  magistrate's  order  thst 
an  order  in  council  establishing  this  police  court  was  published  in  the 
Gazette,  though  the  case  does  not  so  state  ?]  That  seems  to  result  from 
the  words  <<  shall  take  effect  from  the  time  appointed"  ^'bj  the  said 
order."    [Lord  Pbnman,  C.  J.    I  dare  say  there  was  a  regular  order  Ji 
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eoQBcil :  the  question  is  whether  we  have  it  before  us.  GoLSBiDaB,  J. 
A  sahsequent  question  will  be,  whether,  after  the  police  court  is  estab- 
lished, it  be  neoessarj,  in  every  order  of  the  Court,  to  mention  the  autbo- 
ritj  establishing  it.]  That  is  the  second  branch  of  the  argument  on  this 
peint.    (He  was  then  stopped  by  the  Court,  (a)) 

^PaMey^  contrd,.  As  to  the  point  last  argued.  It  is  essential  p^^oq^ 
that  the  jurisdiction  should  have  been  exercised  at  one  of  the  '- 
offices  nominated  under  the  police  acts :  for  sect.  14  of  stat.  2  fc  8  Vict, 
c  71,  enacts :  ^^  That  it  shall  be  lawful  for  any  one  of  the  said  magis- 
trates appointed  or  hereafter  to  be  appointed  to  do  alone  any  act"  (as 
after  specified  in  that  clause)  "  at  any  of  the  said  courts,  or  at  any  place 
where  Her  Majesty  shall  order  any  such  Court  to  be  holden  within  tbo 
limits  of  the  Metropolitan  Police  district  for  the  time  being."  Place, 
therefore,  is  material.  The  words  "the  Clerkenwell  Police  Court"  do 
not  point  out  a  court  or  place  assigned  by  the  Queen  in  council." 
"  The  Clerkenwell  Police  Court"  might  be  the  name  of  a  public-house. 
Then  the  question  is,  simply,  whether  jurisdiction  is  to  be  proved  by  the 
mere  act  of  exercising  jurisdiction.  [Colebidgb,  J.  An  order  by  a 
justice  professing  to  act  in  and  for  a  county  is  good  on  the  face  of  it.] 
There  he  avers  what  is  material.  [Colbripgb,  J.  He  does  not  refer 
to  the  commission  under  which  he  acts.  The  argument,  that  the  name 
of  place  mentioned  in  the  magistrate's  order  might  be  the  name  of  a 
public-house,  would  apply  if  the  magistrate  had  given  one  of  the 
names  expressly  recognised  by  statute.(i)]  In  Balman  v.  Sharp,  16 
H.  &  W.  98,  the  writ  of  summons  described  the  defendant  as  "  now 
in  the  castle  in  the  city  of  York ;"  and  he  moved  to  set  aside  the  pro- 
cess, on  an  affidavit  stating  "  that  the  said  castle  of  York,  where  he, 
this  deponent,  was  so  served  with  the  copy  of  the  writ  of  summons,  it 
not  situate  in  the  city  of  York:"  but  the  Court  held  that  the  affidavit 
^did  not  properly  negative  the  existence  of  a  place  in  the  city  of  r^ogf 
York,  called  The  Castle :  and  it  was  observed  that  there  might 
be  an  inn  of  that  name.  [Colbbidob,  J.  There  the  affidavit  undertoo) 
to  contradict  the  description  in  the  writ,  if  understood  as  the  plaintiS 
wished  it  to  be  understood;  but  the  .Court  said  that  the  description 
might  be  correct,  consistently  with  the  affidavit.]  If,  in  this  case,  an 
affidavit  were  put  in  denying  that  the  Queen  had  constituted  a  Clerken- 
well Police  Court,  it  would  not  necessarily  contradict  the  order.  There 
may  have  been  an  old  police  court  of  the  name  :  and  the  powers  exer* 
cised  here  are  not  vested  unless  the  Court  has  been  established  within 
the  period  referred  to  by  stat.  2  &  8  Vict.  c.  71,  s.  14.  [Golbbidqb,  J. 
Then  you  say  the  order  must  show  ihe  date  at  which  the  police  court 
was  established.    WianxMAN,  J.   Stat.  2  &  8  Vict.  c.  71,  s.  1,  enumerates 

(a)  Lard  DsmcAS,  C.  J.,  intimated,  in  the  beginning  of  the  diaonnion,  that  the  seeond  point 
aientiooad  in  the  caie  would  not  bear  argument;  and  the  appellant'!  oonnsel  gare  it  up. 
ih)  See  fUt  2  A  3  Viet  o.  71, 1. 1. 
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the  police  courts  then  e  listing,  of  which  it  is  clear  (on  comparison  of 
the  preamble  and  enacting  part)  that  this  is  not  one.]  Where  a  special 
statutory  jurisdiction  is  exercised,  everything  necessary  to  the  jurisdio- 
tion  must  appear  by  the  order  itself;  Regina  v.  Stockton,  7  Q.  B.  520, 
Begina  v.  Smith,  7  Q.  B.  548.  [Coleridge,  J.  In  the  latter  case  we 
refused  to  make  an  inference  in  favour  of  jurisdiction.  No  such  infer- 
ence is  required  here.]  If  this  is  a  police  court  established  since  stat. 
2  &  3  Vict.  c.  71,  it  must  have  been  established  for  a  division ;  otherwise 
the  authority  claimed  cannot  vest:  but  it  does  not  appear  that  any 
Glerkenwell  Police  Court  division  has  been  created.  In  Regina  v.  Lynch, 
7  Irish  Equity  !Reports,  268,  on  scire  facias  upon  a  recognisance,  the 
instrument  was  set  out,  beginning:  ^^ Whereas,  on  the  28th  day  of 
*^QR1  ^-^P^^' "  ^^'  '^^^  Ballinasloe  in  the  county  of  Galway,  Michael 
•^  Finegan,  of,"  &c.  (naming  three  persons  in  all),  ^^  came  before  John 
Rorke,  who  then  and  there  was  one  of  the  Masters  extraordinary  of  the 
High  Court  of  Chancery  in  Ireland,  in  and  for  the  said  county  of  Cral- 
way,  and  duly  authorized  in  that  behalf;  and  then  and  there  jointly  and 
severally  acknowledged^"  &c.  Nul  tiel  record  was  pleaded ;  and,  when 
the  recognisance  was  produced,  it  appeared  that  the  words  "at  Ballina- 
sloe, in  the  county  of  Galway,"  were  omitted.  Sir  E.  B.  Sugden,  C, 
held  this  a  fatal  variance.  [Wightman,  J.  The  Master  named  was  a 
master  when  within  the  county.  It  did  not  appear  by  the  recognisance 
where  the  parties  appeared  before  him.]  Secondly,  the  examinations  A> 
not  show  a  settlement  derivable  by  the  pauper.  It  appears  that  the 
father  acquired  his  settlement  at  some  time  in  1816 :  but  it  is  not  shown 
that  the  pauper  resided  with  him  unemancipated  at  or  after  that  time, 
though  it  appears  that  he  had  previously  done  so.  [Lord  Dei^ man,  C.  J. 
The  answer  to  your  suggestion  is  that,  in  1816,  the  pauper  was  only  five 
years  old.  Coleridge,  J.  The  father  appears  to  have  resided  continu- 
ally in  Hammersmith  till  he  went  to  Chelsea.  Up  to  that  time  the  son 
would  continue  to  have  his  father's  settlement.]  Nothing  is  to  be  pre- 
sumed on  the  subject  of  emancipation.  It  may  be  improbable  that  the 
pauper  should  have  been  emancipated  at  five  years  old :  but  in  Regina 
V.  The  Recorder  of  Leeds,  2  Q.  B.  547,  note  (a),  this  Court  refused  to 
assume  that  a  pauper  was  unmarried  and  without  child  or  children  when 
hired  (the  ground  of  appeal  not  so  stating),  though  he  was  only  eleven 

*8991  y^^^  ^^^  ^^  *^^^  ^"^^*  [WiGHTMAN,  J.  The  question  here  may 
be,  whether  the  pauper's  age  was  not  some  evidence  that  he  was 
unemancipated ;  and  nothing  appears  to  the  contrary.]  The  same  argu- 
ment applies  to  Regina  v.  The  Recorder  of  Leeds,  2  Q.  B.  547,  note  (a). 
The  case  most  resembling  the  present  on  this  point  is  Regina  v.  Bangor, 
*4001  ^  ^^^  ^^^'  ^^*  627.(a)  *[Coleridge,  J.  Here  the  son  waa 
residing  with  his  father  during  a  certain  time  before  the  removal 

(a)  Apnl  28, 1847. 
BiMnlnfctioPB  showed  that  the  pauper  was  Hying  in  parish  L.  as  a  member  of  his  fitther^a  tuaOj 
■nemaneipatodt  tiU  1812,  when  he  married.    And  that,  in  1824,  the  &ther,  thea  mideas  is 
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to  Chelsea.  He  had  then  the  father's  settlement.  If  that  settlement 
of  the  son  is  disputed,  does  not  it  rest  with  you  to  show  another  ?]  It 
appears  only,  by  the  examinations,  that  the  pauper  resided  with  his 
father  during  a  part  of  his  residence  in  Hammersmith :  when,  or  for  how 
long  a  time,  is  not  specified.  If,  consistently  with  the  examinations,  a 
settlement  may  not  have  been  acquired,  the  appellants  may  assume  that 
it  was  not. 

Lord  Denhak,  C.  J.  As  to  the  first  point :  we  know  that  there  are 
police  courts  now  established  in  addition  to  those  enumerated  in  stat.  2 
k  3  Vict.  c.  71,  s.  1 ;  and  this,  if  a  police  court  at  all,  must  be  one  so 
established.  The  fact  need  not  appear  expressly  on  the  face  of  the 
order.  As  to  the  second  question :  we  find  the  pauper  ^resident  r^^ni 
with  his  father  in  1816,  in  which  year  the  father's  settlement  was 
acquired  in  Hammersmith.  We  are  not  to  suppose  a  new  state  of  things 
with  respect  to  the  pauper ;  and  no  length  of  residence  with  the  father 

psrish  B.,  reoeired  relief  from  L.    Held,  that  Ae  examinations  did  not  show  a  deriratiTe  settle- 
ment of  the  panper  in  L. 

The  material  parts  of  this  ease  were  as  follows.  On  appeal  against  an  order  for  the  remoTal 
of  Rohert  Qriffith  and  his  wife  from  the  parish  of  Bangor  to  the  parish  of  Llandwrog,  both  in 
Carnarvonshire,  the  order  was  quashed,  subject  to  the  opinion  of  this  Court  on  a  ease.  The  casa 
stated  the  examination  of  the  male  panper,  who  said :  "  I  am  about  fiftj-three  years  of  age. 
When  I  was  a  ehild,  I  lired  with  my  father  Griffith  Roberts  at  Llanfachraeth,  in  the  county  of 
Anglesey.  I  left  my  father's  house  when  I  was  about  eight  years  old,  and  went  into  serrioe  in 
the  parish  oi  Llanfachraeth,  but  never  was  in  sendee  anywhere  under  a  yearly  hiring,  or  did  any 
act  whatever,  whereby  to  gain  a  settlement  in  my  own  right.  In  or  about  the  month  of  April 
1812, 1  was  married  by  banns,"  Ao.  Catherine  Owen  deposed  that  she  was  married  to  GrifSUi 
Soberts,  in  or  about  November  1824,  and  was  his  second  wife ;  and  that  he  had  then  five  child- 
ren living,  one  of  whom  was  the-  panper.  "After  our  marriage  we  lived  at  Bodedem"  (in  the 
county  of  Anglesey),  "and  my  said  husband  died  in  the  parish  of  Bodedem  about  five  years  and 
a  half  alter  our  marriage.  Soon  after  we  wore  married,  my  said  husband,  being  lame,"  Ac, 
applied  to  the  overseen  of  the  parish  of  Llandwrog,  in  the  county  of  Carnarvon,  in  which  parish 
his  settlement  was,  for  relief,  which  was  granted  him ;  and  he  continued  to  receive  it  till  his 
death."  During  the  whole  time  of  receiving  such  relief,  he  was  resident  in  Bodedem.  **  My 
said  husband  G.  Roberts  never  to  my  knowledge  and  belief  gained  a  settlement  in  his  own  right 
His  son,  the  examinant  Robert  Griffith,  was  always  eonsidered  a  legitimate  child."  It  was  stated, 
as  a  ground  of  appeal,  that  it  appears  on  the  face  of  tiie  examination  of  Robert  Griffith  that  he 
was  married,  and  accordingly  emancipated,  before  the  relief  mentioned  in  Catherine  Owen's 
examination  was  given  to  his  father.  And,  as  a  further  ground,  that  the  examinations  contained 
no  sufficient  legal  evidence  that  the  paupers  were  settled  in  Llandwrog.  The  objection  to  the 
examinations  was  urged  on  the  hearing  of  an  appeal,  but  overruled;  and  the  respondents  then 
proved  that  the  pauper's  father  had  resided  out  of  the  parish  of  Llandwrog  for  may  years  before 
the  panper's  marriage,  and  ever  afterwards.  The  sessions  quashed  the  order  of  removal,  subject 
to  the  opinion  of  Uiis  Court  on  a  case.  The  questions  submitted  were :  Whether  the  examinations 
were  sufficient  to  support  the  order  of  removal :  And,  if  they  were,  whether,  under  the  circum- 
stanees,  the  pauper  was  entitled  to  a  derivative  settlement  in  Llandwrog,  as  derived  from  his 
&ther.  If  the  court  should  hold  the  examinations  insufficient,  or  the  panper  not  entitled  to  the 
settlement,  the  order  of  sessions  was  to  be  confirmed ;  otherwise  to  be  quashed. 

Towiuend,  in  support  of  the  order  of  sessions,  insisted  that  the  examinations  made  out  no  ease, 
beeanse,  consistently  with  them,  the  fkther's  settlement  in  Llandwrog  might  have  been  obtained 
long  after  the  son's  emaneipation.  Regina  e.  Lilleshall,  7  Q.  B.  158,  turned,  not  on  the  time  of 
emaneipation  relatively  to  the  date  of  the  facts  showing  settlement,  but  on  the  question  whether 
an  emancipation  was  shown  at  all.  W.  YardUy,  contrH,  observed  that  the  sessions  appeared  to 
hava  thought  the  examinations  sufficient:  and  he  relied  upon  Regina  e.  Lilleshall,  7  Q.  B.  158, 
and  Regina  «.  Brighthelmston,  7  Q.  B.  549. 
The  Court  (Lord  Dsmuv,  C.  J.,  Pattisoit,  Wiohtxait,  and  Eblb,  Js.)  held  the  examinationf 
rly  insoAdeat  Order  of  sessions  eonflrmed. 
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is  necessary  to  the  respondents'  case,  not  even  forty  days :  it  was  enoqgh 
if  he  resided  at  all  so  as  to  take  the  settlement  of  his  father. 

Patteson,  J.  The  Clerkenwell  court  was  not  a  police  court  at  all  if 
it  was  not  i^stablished  under  stat.  8  &  4  Vict.  c.  84 :  and  we  must  take 
it  to  have  been  so,  subject  to  correction  by  evidence  if  the  truth  were 
otherwise.  On  the  other  point,  it  is  suggested  that,  before  the  father's 
settlement  was  gained,  the  son  may  have  become  emancipated,  thongk 
he  was  only  five  years  old  at  the  time.  But  the  sense  of  the  examina- 
tions is  clear.  The  child  was  residing  with  the  father  as  part  of  his 
family.  To  suggest  that  he  had  become  emancipated  at  a  particular  time, 
is  calling  on  us  to  presume  a  fact  which  ought  to  be  proved :  for  the 
general  assumption,  as  laid  down  by  Abbott,  G.  J.,  in  Rex  v.  Hardwick, 
5  B.  &  Aid.  176,  is,  that,  ^*  during  the  minority  of  the  chUd,  he  will 
remain  almost  under  any  circumstances  unemancipated." 

CoLBRiDGS,  J.  I  am  of  the  same  opinion.  As  if  to  exclude  the  possi- 
bility of  "  The  Clerkenwell  Police  Court"  being  a  public-house,  the  order 
ends  ^^  Given,"  &c.,  ^^at  the  police  court  aforesaid:"  that  must  signify  a 
police  court ;  and,  if  so,  it  must  be  the  court  previously  mentioned  in  the 
order.  It  appears  to  be  suggested  that  some  time  ought  to  be  shown 
*J.A91  ^^''^"S  which  the  son  *lived  unemancipated  with  his  father  after 
^  the  father  acquired  his  settlement ;  but  there  is  no  authority  for 
this :  it  is  enough  if  he  resided  a  day. 

WiGHTMAN,  J.  There  is  no  doubt  on  the  first  point.  The  magistrate 
is  sitting  at  a  court  which  he  calls  the  Clerkenwell  Police  Court.  The  only 
question  is  whether,  on  a  view  of  the  two  acts,  2  &  8  Vict.  c.  71,  and 
8  &  4  Vict.  c.  84,  we  can  say  that  this  must  be  one  of  those  constituted 
under  the  latter  act.  Now  stat.  2  &  8  Vict.  c.  71,  enumerates  the  then 
existing  courts,  and  this  is  not  one  of  them.  To  be  a  police  court  at  all, 
it  must  ha^e  baen  constituted  under  the  subsequent  act.  On  the  other 
point  I  agree  with  the  rest  of  the  Court. 

Order  of  sessions  confirmed. 


DOE,  on  the  demise  of  BUDDLE,  v.  LINES.    Jan.  18. 

Tenant  for  a  tenn  nnderleaaed.  The  sab-lessee  held  orer,  and  pud  rent  The  original  letM 
eommeneed  at  Christmas  and  expired  at  Midsmnmer.  Held  that  the  tenancy  from  year  to 
year  eommenoed  at  Midsummer,  not  Christmas,  and  notice  to  quit  most  be  giren  aocordinglj. 

Ejectment  for  premises  in  Middlesex.  There  was  a  single  demise  by 
William  Buddie,  laid  on  26th  June,  1847. 

On  the  trial  before  Coleridge,  J.,  at  the  sittings  in  Middlesex  during 
the  present  term,  it  appeared  that  The  Grand  Junction  Canal  Company 
leased  the  premises,  for  twenty-one  years  and  three  quarters,  from  24tk 
December,  1825,  to  James  Southgate  Stevens.  He  assigned  the  lease 
to  John  Taft  on  29th  September,  1831.    In  1882,  Taft  underleased  to 
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Meesn.  Pitchy  k  Carter  a  moiety  of  the  premises  at  602.  a  year,  pay- 
aUe  quarterly,  the  holding  to  eommenee  from  December  25th,  1881,  for 
fourteen  years  and  a  half  then  to  come  *and  unexpired.  His  p«  ./vg 
interest  subsequently  came  to  the  lessor  of  the  plaintiff,  and  that  ^ 
of  Pitcher  k  Carter  to  the  defendant.  Their  term,  and  consequently  the 
defendant's,  expired  on  24th  June,  1846.  The  defendant  held  over  and 
pud  rent.  Taft  had  had  another  lease  granted  to  him  by  The  Grand 
Junction  Canal  Company ;  -which  lease  was  also  assigned  to  the  lessor  of 
the  plaintiff.  On  Christmas-day,  1846,  a  notice  to  quit,  for  the  24th 
June,  1847,  was  serred  upon  the  defendant.  On  this  state  of  facts  the 
learned  Judge  directed  a  verdict  for  the  plaintiff,  giving  leave  to  move 
to  enter  a  verdict  for  the  defendant  if  the  Court  should  be  of  opinion 
diat  the  notice  ought  to  have  been  to  quit  at  Christmas,  1847. 

Keating  now  moved  accordingly,  (a)    The  question  is,   when  the 

t^Mkncy  from  year  to  year  was  to  be  determined.     When  a  tenant,  whose 

term  ends  in  the  broken  part  of  a  year,  holds  over  and  pays  rent,  does 

his  new  tenancy  expire  with  reference  to  his  original  entry,  or  at  the 

broken  part  of  the  year  7    It  determines  with  reference  to  the  original 

entry :  and,  therefore,  in  this  case  the  notice  to  quit  ought  to  have  been 

for  Christmas,  1847.    Doe  dem.  Robinson  v.  Dobell,  1  Q.  B.  806,  was 

a  case  of  a  tenant  overholding  after  the  expiration  of  a  valid  lease ;  and 

in  that  case  the  current  year  was  held  to  refer  to  the  original  entry : 

but  a  tenant  entering  under  a  lease  only  professing  to  create  a  tenancy, 

if  he  i^ays  rent,  becomes  a  tenant  from  year  to  year  upon  the  terms  of 

the  lease.     There  is  a  stronger  analogy  *still  to  another  class  of  rutAQA 

cases.     Where  tenant  for  life  makes  lease  for  years  and  dies  in  ^ 

die  middle  of  the  year,  and  the  remainder-man  accepts  rent,  there  a 

tenancy  from  year  to  year  is  created ;  and  such  tenancy  is  determinable, 

and  notice  to  quit  must  be  given,  with  reference  to  the  original  entry. 

[Tatteson,  J.     In  Doe  dem.  Robinson  v.  Dobell,  the  notice  to  quit  was 

expressly  mentioned  in  the  original  terms  of  the  lease.]    In  the  present 

case,  as  soon  as  the  holding  .over  commenced,  all  the  terms  of  the  old 

lease  would  be  imported  into  the  tenancy ;  Doe  dem.  Collins  v.  Weller, 

7  T.  R.  478.     ]Bkit  -the  instance  of  the  remainder-man  is  very  strong, 

because  he  does  not  claim  under  the  tenant  for  life,  and,  therefore,  there 

18  no  privity  between  him  and  the  lessee.     The  remainder-man  has  no 

power  of  contracting  with  tenants ;  and  yet  the  tenancy  which  has  arisen 

from  his  receipt  of  rent  has  reference  to  the  original  entry ;  Roe  dem. 

Jordan  v.  Ward,  1  H.  Bl.  97.     This  case  supports  the  general  principle 

that  a  tenancy  from  year  to  year  must  be  taken  to  refer  to  the  original 

entry  when  it  is  established  merely  by  payment  of  rent.    [Pattbson,  J. 

If  yon  fmppose  a  lease  to  expire  on  a  quarter  day,  and  rent  to  be  then 

received,  that  would  explain  a  great  many  of  the  cases.]    Colimak,  J.^ 

(a)  Before  Lord  \}mmiAS,  0.  J.,  Pattbbosi  and  Coubidqb,  Js.    WiohtmaNi  J,,  wu  abient  ott 
I  of  m  health. 
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Bays,  in  Berry  v,  Lindley,  8  M.  &  G.  498,  512 :  "  A  party  who  enters 
under  an  agreement  Toid  by  the  statute  of  frauds,  becomes  by  that  sta- 
tute tenant  at  will  to  the  owner,  and  the  tenancy  described  in  the  statute 
as  a  tenancy  at  will  has  since  been  construed  to  enure  as  a  tenancy  from 
year  to  year.  But  such  tenant  may  quit  without  notice,  and  be  ejected 
without  notice,  at  the  expiration  of  the  period  contemplated  in  the 

*40')1  *^&^^^^^^  \  ^^^  ^^™*  ^^^  V*  Stratton,  4  Bingh.  446.    K,  sab- 
^  sequently  to  that  period,  the  tenant  goes  on  paying  the  rent,  I 
think  he  must  be  considered  as  tenant  with  reference  to  the  period  of  the 
original  entry,  unless  something  appears  which  shows  that  a  different 
arrangement  was  come  to.'*     [Lord  Denman,  C.  J.     The  case  itself  is 
hardly  in  point.]    In  that  case  it  was  agreed  from  the  first  that  the  term 
should  end  at  a  broken  part  of  the  year ;  it  was  a  lease  for  five  years 
and  a  half;  it  might  have  seemed,  therefore,  as  if  the  lease  tenancy  was 
to  be  reckoned  from  that  point ;  yet  it  was  held  otherwise.     [Coleribgb, 
J.     According  to  you,  if  a  man  holds  over  for  a  single  day,  he  is  in  for 
a  year  and  a  half.]     That  is  so  if  rent  has  been  received  subsequently. 
[Coleridge,  J.    Is  there  any  case  where  the  original  term  expired  by 
the  death  of  tenant  for  life  in  the  middle  of  a  quarter  ?]     The  cases  sup- 
port Doe  dem.  Robinson  v.  Dobell,  1  Q.  B.  806,  and  Berry'  v.  Lindley, 
3  M.  &  G.  498 :  and  it  is  convenient  that  there  should  not  be  a  broken 
portion  of  the  year.     These  tenancies  are  for  the  benefit  of  occupants ; 
and  it  is  most  desirable  that  they  should  be  able  to  adapt  their  hus- 
bandry to  holdings  regulated  by  their  original  entry. 

Cur,  adv.  vaU. 

Lord  Dekman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

We  are  of  opinion  that  the  tenancy  from  year  to  year  commenced  at 

the  expiration  of  the  previous  lease.     This  is  not  at  variance  with  any 

of  the  cases.     The  original  entry  spoken  of  in  them  is  the  original  entry 

*4061  ^^  ^^^^  lessee  himself.     That  is  not  so  here;  and  there  is  no 

^  foundation  for  the  argument  which  has  been  advanced. 

Bole  refused. 
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In  aflsnmpsU  on  a  promitsorj  note,  by  endorsee  against  maker,  defendant  pleaded  that  the  pajM 
before,  at,  and  ever  slnoe  the  time  of  endorsement,  was  indebted  to  him  in  a  sum  equalling  thi 
money  dne  on  the  note,  and  damages;  and,  while  so  indebted,  and  after  matarity,  in  order  to 
deprive  defendant  of  his  set-off,  in  fraud  of  defendant  and  in  collusion  with  plaintiff,  endorsed 
to  plaintiff  without  consideration,  in  order  to  enable  him  to  sue  for  the  use  and  benefit  of  the 
payee :  and  that  plaintiff  commenced  and  maintains  the  action  as  agent  for  the  payee,  for  lus 
use  and  benefit,  according  to  the  fraud  and  collusion.  And  defendant  offered  to  eet  o^  to  the 
payee  and  plainUI^  the  damages  sustained  by  the  non-payment  of  the  note,  againat  the  pi^ee'i 
debt  to  defendant    Beplication :  Be  iiOnrilL 

Special  demurrer  to  the  replication  held  friToIons,  inasmuch  as  fraud  was  areired  in  the  plea* 
and  it  was  immaterial  to  the  goodness  of  the  repUcation  whether,  without  saoh  »T«nneBt|  tbe 
plea  disdoeed  a  defenoe. 
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Declaration  in  assumpsit  against  the  maker  of  a  promissory  note 
made  payable  to  one  Webb,  and  by  him  endorsed  to  the  plaintiff. 

The  defendant  pleaded  that  Webb,  before  and  at  and  ever  since  the 
time  of  endorsement,  was  indebted  to  him  for  work  and  labour,  &c.,  in 
a  sum  equalling  the  money  due  on  the  note,  and  damages ;  and  that 
Webb,  while  so  indebted  and  after  the  maturity  of  the  bill,  in  order  to 
deprive  defendant  of  his  set-off,  did,  in  fraud  of  the  defendant,  and  in 
coUusion  with  the  plaintiff,  endorse  the  note  to  the  plaintiff  without  con- 
sideration, in  order  to  enable  him  to  sue  for  the  use  and  benefit  of  Webb ; 
and  that  the  plaintiff  commenced  and  maintains  the  action  as  agent  for 
Webb,  for  his  use  and  benefit,  according  to  the  said  fraud  and  collusion. 
And  defendant  offered  to  set  off  to  Webb  and  the  plaintiff  the  damages 
snstamed  by  the  non-payment  of  the  note,  against  the  debt  of  Webb  to 
the  defendant.     Verification. 
Beplication :  De  injurifi. 

^Special  demurrer,  on  the  ground  that  this  form  of  replica-  p^^^/xi^ 
tion  was  inadmissible.  ^ 

On  sTmimons,  Erle,  J.,  at  chambers,  struck  out  the  demurrer  as  fri- 
rolons. 

Barstow  now  moved  for  a  rule  to  rescind  the  order  of  the  learned 
Judge.  This  plea,  according  to  the  rule  in  Salter  v.  Purchell,  1  Q.  B. 
209,  219,(a)  does  not  admit  of  a  replication  De  injurift,  being  ^^  in  sub- 
stancea  plea  of  set-off."  Here,  as  there,  the  defence  rests  upon  the  fact  that 
the  plaintiff  is  agent  of  a  party  against  whom  the  defendant  has  a  set- 
off. [Erlb,  J.  The  plea  sets  up  fraud  and  collusion  between  the  plain- 
tiff and  Webb ;  the  replication  therefore  is  good  according  to  Bennett  v. 
Bull,  1  Exch.  593,(6)  where  Parker  v.  Riley,  8  M.  &  W.  280,  is  referred 
to.]  The  fraud  here  is  immaterial  to  the  defence ;  the  plea  shows  a 
good  answer  without  that  allegation.  If  issue  were  joined  on  this  repli- 
cation, and  the  case  went  to  trial,  the  Judge  would  withdraw  the  consi- 
deration of  fraud  from  the  jury :  if  he  did  not,  and  they  negatived  the 
fraud,  but  affirmed  the  other  averments  of  the  plea,  the  defendant  would 
have  the  postea. 

Lord  Denman,  C.  J.  The  defendant  is  entitled  to  prove  the  truth  of 
his  plea  by  joining  issue  on  this  replication.  The  rule  is,  that,  wherever 
fraud  is  of  the  essence  of  the  defence,  De  injuria  may  be  replied.  Now 
here,  if  the  fraud  be  not  of  the  essence  of  the  defence  (and  whether  it 
be  so  or  not  I  do  not  say),  the  ^defendant  has  so  pleaded  as  to  rmAQa 
induce  the  plaintiff  to  suppose  that  the  fraud  is  relied  upon.  I 
therefore  think  the  case  is  not  taken  out  of  th;  rule. 

Patteson,  J.    The  defendant  has  averred  fraud.    Whether  or  not  the 
plea  would  have  been  good  without  that  averment,  does  not  signify. 

(a)  In  Exch.  Ch.,  oTerraling  tlie  jndgmexit  of  Q.  B.,  in  PurobeU  «.  Salter,  1  Q.  B.  107. 
{h)  8ee  Robinson  v.  Little,  9  Q.  B.  602. 
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Erle,  J.(a)  GHie  replication  De  injuria  always  enables  a  defendant 
who  has  a  real  defence  to  establish  it.  Whenever  I  see  a  special  demur- 
rer to  that  replication,  I  suspect  that  the  defendant  means  to  evade  the 
merits.  Now,  in  any  case  where  there  has  been  a  solemn  decision,  a 
demurrer  in  defiance  of  that  is  frivolous :  and  we  have  a  solemn  decision 
that  De  injurifi  is  a  proper  reply  where  fraud  is  set  up ;  and  fraud  is  set 
up  by  this  plea :  the  case,  therefore,  is  within  the  authority  of  Bennett 
V.  Bull ;  for  which  reason  I  thought  myself  justified  in  setting  the  demur- 
rer aside.  The  defendant,  if  he  has  the  merits,  may  prove  them :  there 
will  be  time  enough  to  decide  whether  the  plea  be  sufficient  without  the 
averment  of  fraud.  It  is  enough  now  to  say  that,  when  there  is  such  an 
averment,  De  injurift  may  be  replied.  Rule  refused. 

(a)  CoLBiin>«s,  J,,  WM  in  tli«  BaU  Court;  Wiqbtmax,  J.,  wm  a)we^^  on  Meqnnt  of  indi^ 
pontion. 


*^octi  *^OBi  on  ^«  demise  of  ELIZABBTH  CRAWLBY,  v.  MABT 
"J  GUTTERIDGE.    Jan.  20. 

An  being  tenant  in  fee  of  Innd^'iportgaged  for  n  tenn  to  seenre  IbOL,  and  a|tenrardadiedyhaviaf 
deyised  tke  land  to  B.  for  life,  remainder  to  C.  in  fee.  AftenrardB,  B.  and  C.  boTDwed  from 
Z.  IQiL,  to  pay  off  the  principal  and  xnterea<y  an^  alao  IS&L  more;  and  the  o»ortgage«y  bj 
asfiignmenty  to  which  ^.  ^d  0.  were  paxties,  assigned  the  ^rm  to  Z.,  as  a  feooritj  for  thi 
whole  3502. :  and  B.  and  0.  oovenanted  for  the  payment  of  the  whole  850Z. 

Held  that  the  deed  required,  besides  an  ad  vaiorem  st^np  on  the  185^,  a  stamp  in  respect  of  the 
covenant  of  B.  and  C,  sinoe  they  became,  by  the  dee^^.ahsolntely  liable  to  the  payment  of  thi 
IQbL,  which  otherwise  they  woold  not  ha^e  been  wjlthout  assets ;  and  the  oovenan^  as  to  sm| 
liability,  conld  not  be  considered  as  merely  incident  to  the  assignment  in  respect  of  the  old 
loan  or  the  new  security  for  the  new  loan. 

Ejectment  for  messuages,  buildings,  and,  land,  in  Bedfordshire ;  de- 
mise, 8th  March,  1845. 

On  the  trial,  before  Pollock,  C.  B.,  at  the  Bedfordshire  Spring  as- 
sizes, 1847,  it  appeared,  that  the  plaintiff  claimed  under  a  deed  of  7th 
September,  1844,  between  Edwin  Latham  Brickwood  of  the  first  part, 
Mary  Outteridge  (the  defendant)  of  th^  second  part,  Joseph  Gutteridge 
of  the  third  part,  and  Eli;&abeth  Crawley  (lessor  of  plaintiff)  of  the  foortb 
part. 

The  deed  recited  certain  conyeyances,  by  which  the  laod  in  questioii 
was  conveyed  to  Joseph  Gutteridge,  deceased,  father  to  Joseph  the  party 
to  the  deed  of  1844,  in  fee.  It  then  recited  an  indenture  of  mortgage 
of  25th  September,  1838,  between  Joseph  Gutteriage,  the  father,  of  the 
one  part,  and  E.  L.  Brickwood,  of  the  other  part:  whereby  the  said 
Joseph  G.,  the  father,  in  consideration  of  1502.  lent  to  hijn  by  Brickwood, 
did  demise,  &c.,  to  Brickwood,  his  executors,  &c.,  the  land  in  questioii^ 
habendum  to  him  and  them  for  1000  years  from  the  day  before  the  date 
of  the  indenture,  subject  to  a  proviso  for  cesser  of  the  term  on  payment 
to  Brickwood  of  the  1502.  and  interest,  ^^  at  the  rate,  time,  and  in  man- 
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ner  in  the  said  indenture  also  mentioned/'  The  indenture  of  1844  for* 
ther  recited  that  Joseph  6.,  the  father,  ^devised  to  his  wife,  the  rmA-iQ 
defendant,  for  her  life,  with  remainder,  as  to  a  part  (being  the 
property  now  in  question),  to  his  son,  Joseph  Gutteridge,  in  fee :  and 
that  he  died  without  revoking  his  will.  That  there  was  now  owing  to 
Brickwood  the  sum  of  1652.,  for  principal  and  interest :  and  that  the 
defendant  and  Joseph  Gutteridge,  the  son^  had  requested  the  lessor  of 
'the  plaintiff  to  advance  them  850Z.,  ^^  to  enable  them  to  pay  off  and  dis- 
cbarge  the  said  sum  of  1652.,  and  for  their  other  occasions ;  which  she 
has  agreed  to  do,  upon  having  the  repayment  thereof,  with  interest, 
secared  to  her  in  manner  hereinafter  mentioned*" 

The  indenture  then  witnessed  that,  in  consideration  of  1652.,  paid  by 
the  lessor  of  the  plaintiff  to  Brickwood,  at  the  request  and  by  the  direc- 
tion and  appointment  of  the  defendant  and  Joseph  Giztteridge,  the  son, 
testified  by  their  being  parties,  and  exeoiting  the  deed  (the  receipt 
whereof  Brickwood  acknowledged),  and  also  in  consideration  of  the  fur- 
ther sum  of  1852.,  at  the  same  time  paid  by  the  lessor  of  the  plamtiff  to 
the  defendant  and  Joseph  Gutteridge,  the  son,  making  together  3502. 
(the  receipt  whereof  the  defendfuit  and  Joseph  Gutteridge,  the  son,  ac- 
knowledged), ^^  He  the  said  E.  L.  Brickwood,  at  the  request  and  by  the 
direction  of  die  said  Mary  Gutteridge  and  Joseph  Gutteridge,  party  hereto, 
testified  as  aforesaid,  hath  bargained,  sold,  assigned,  transferred,  and  set 
o?er,  and,  by  these  presents,  doth  bargain,  sell,  assign,  transfer,  and  set 
over,  unto  the  said  Elizabeth  Crawley,' her  executors,  administrators,  and 
assigns,"  the  property  in  question.     ^^  And  the  said  Mary  Gutteridge  and 
Joseph  Gutteridge  have,  and  each  of  them  hath,  bargained,  sold,  assigned, 
and  confirmed,  and  by  these  presents  do,  and  eaeh  of  '''them  doth,  ri^Aj^t 
bargain,  sell,  assign,  and  confirm,  unto  the  said  Elizabeth  Crawley,  '' 
her  executors,  administrators,  and  assigns,  all"  the  property  in  question, 
'*  mentioned  in,  and  demised  to  the  said  K  L.  Brickwood  by,  the  before 
recited  indenture  of  the  25tk  day  of  September,  1888,  from  henceforth, 
f<Nr  and  during  all  the  residue  and  remainder  of  tiie  said  term  of  1000 
years  therein  yet  to  come  and  uae^qiired,  in  as  lull,  large,  ample,  and 
beneficial  manner,  to  all  intents  and  purposes,  and  aa  effectually,  as  the 
said  £.  L.  Brickwood  might  or  could  have  held  and  enjoyed  the  same 
premiaeB  ia  csae  these  presents  bad  not  beea  made.    But  subject  to  the 
proviso,  hereioaftev  contained,  bat  redraiption  of  the  said  premises. 
Provided  always,  and  these  presents  axe  upon  this  express  condition,  that,, 
if  die  said  Mary  Gutteridge  and  Joseph  Gutteridge,  their  or  either  of 
their  h^rs,  executors,  or  administratsors,  riiaU  pay  unto  the  said  Elisabeth 
Crawley,  ker  executors,  administr|it;>rs,  or  assigns,  at  her  dwelling-house, 
ntoate,"  kc.^  "the  fiill  sum  of  8502  with  interest,"  &c.  (at  5  per  cent.), 
"  upon  the  7th  day  of  March  next,  without  any  abatement  whatsoever^ 
then  these  presents,  and  the  residue  of  the  said  term  of  1000  years,  sbali 
cease  and  be  void  to  all  intents  and  purposes  whatsoever.    And  the  said 
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Marj  Gutteridge  and  Joseph  Gutteridge  do,  and  each  of  them  doth, 
hereby,  severally  for  themselves,  their  heirs,  executors,  and  administra- 
tors, covenant,  promise,  and  agree  to  and  vrith  the  said  Elizabeth  Crawley, 
her  executors,  administrators,  and  assigns,  that  they,  the  said  Mary  ix. 
and  Joseph  G.,  their  heirs,  executors,"  &c.,  ^' shall  well  and  truly  pay 
or  cause  to  be  paid  unto  the  said  Elizabeth  Cravrley,  her  executors,"  &c., 
^  ''the  said  principal  sum  *of  850Z.  and  interest,  at  the  time  and 

^  in  manner  hereinbefore  appointed  for  payment  thereof,  without 
any  deduction  or  abatement  whatsoever,  according  to  the  true  intent  and 
meaning  of  these  presents."  And  also  that  they,  the  said  Mary  G.  and 
Joseph  G.,  now  have,  and  each  of  them  hath,  in  herself  and  himself,  good 
right  to  bargain,  sell,  ratify,  and  confirm  the  said  hereditaments  and  pre- 
mises unto  the  said  Elizabeth  Crawley,  her  executors,"  &c.,  ''  for  all  the 
residue  of  the  said  term,"  &c.,  "  in  manner  aforesaid,  according  to  the 
true  intent  and  meaning  of  these  presents.  And,  further,  that  it  shall 
and  may  be  lawful  to  and  for  the  said  Elizabeth  Crawley,  her  executors," 
&c.,  ''  after  default  shall  be  made  in  payment  of  the  said  sum  of  3501.  and 
interest  contrary  to  the  proviso  hereinbefore  cont&ined,  peaceably  to 
enter  upon  the  said  hereditaments,  and  to  hold,"  &c.,  "without  any 
interruption,"  4c.,  "  of,  from,  or  by  the  said  Mary  G.  and  Joseph  G., 
or  either  of  them,  or  any  other  person  whatsoever ;  and  that  free  and 
clear  ^f  and  from  all  estates,  titles,  troubles,  liens,  charges,  and  encum- 
brances whatsoever."  Then  followed  a  covenant  for  further  assurance 
to  be  made  by  Mary  Gutteridge  and  Joseph  Gutteridge.  ''  Provided  lastly, 
and  it  is  hereby  declared  and  agreed,  that,  until  (a)  default  shall  happen 
to  be  made  in  payment  of  the  said  sum  of  850Z.  and  interest,  contrary 
to  the  proviso  hereinbefore  contained,  it  shall  be  lawful  for  the  said 
Elizabeth  Crawley,(a)  her  executors,  administrators,  or  assigns,  to  occupy 
and  enjoy,  and  to  receive  and  take  the  rents  and  profits  of,  the  said 
hereditaments  hereby  conveyed  and  assigned,  without  any  interruption 
♦J.1  ^1  ^'^^^^soever  of,  from,  or  by  the  said  Mary  G.  and  Joseph  G.  *their 
^  or  either  of  their  heirs,  executors,  administrators,  or  assigns,  or  any 
person  claiming  under  them  or  either  of  them." 

The  deed  was  written  on  two  skins :  on  the  first  of  which  was  a  stamp 
of  4Z.,  and  on  the  second  a  stamp  of  IL :  but  it  contained  more  than 
three  times  1080  words.  It  was  contended,  for  the  defendants,  that 
another  follower  of  IL  was  necessary,  and  that  for  want  of  this  the  deed 
could  not  be  read.  The  Lord  Chief  Baron  reserved  leave  to  move  for  a 
nonsuit :  and  the  deed  was  read ;  and  a  verdict  found  for  the  plaintiff. 

In  Easter  term,  1847,  O'Malley  obtained  a  rule  nisi  for  a  nonsuit. 

ByleSy  Serjt.,  and  Prendergaaty  now  showed  cause.  The  question  is, 
whether  enough  has  been  paid  in  all :  if  so,  the  distribution  of  the  amount 
is  immaterial,  by  sect.  10  of  stat.  55  G.  8,  c.  184.  Now,  by  the  sche- 
dule. Part  I.  title  Martgagcy  the  stamp  on  an  assignment  of  piortgage, 

(a)  Sic 
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where  a  fresh  sum  is  advanced,  would  be  the  same  as  on  an  original 
mortgage  for  the  whole,  that  is,  here,  850Z.,  for  which  the  ad  valorem 
stamp  would  be  4Z. ;  and  the  progressive  duty  here  would  require  21. :  so 
that  enough  has  not  been  paid,  according  to  that  statute.  But  then  stat. 
3  G.  4,  c.  117,  s.  2,  enacts  that,  upon  any  transfer,  assignment,  &c.,  of 
a  mortgage,  ^'  if  any  further  sum  of  money  or  stock  shall  be  added  to  the 
principal  money  or  stock  already  secured,  the  ad  valorem  duty  on  mort- 
gages, payable  under  the  said  recited  acts"  (55  G.  8,  c.  184,  and  the 
Irish  Stamp  Act,  56  G.  8,  c.  56),  ^'  respectively,  shall  be  charged  only 
in  respect  of  such  further  money  or  stock."  Here  the  further  money  is 
185t,  which  would  require  only  2L ;  and  that,  with  the  *progres-  rn^A-iA 
me  duty  of  2/.,  would  make  up  only  42.,  whereas  51.  has  been 
paid.  [WiGHTMAN,  J.  Sect.  8  in  that  statute,  according  to  a  case  in 
2  Moore  &  Payne,(a)  applies  only  where  no  fresh  party  is  introduced.] 
The  question  here  will  be  on  sect  2.     In  Doe  dem.  Bartley  t;.  Gray,  3 

A.  k  E.  89,  it  was  held  that,  though  a  transfer  of  a  mortgage  term  was 
accompanied  by  a  release  of  the  fee,  still  no  ad  valorem  duty  was  payable 
except  on  the  additional  sum  secured,  and  that  the  progressive  duty  was 
II  only,  and  not  IZ.  5«.,  the  progressive  duty  named  in  stat.  3  G.  4,  c. 
117, 8.  2,  for  the  case  where  no  additional  sum  is  secured.  There,  indeed, 
the  Court  left  undecided  the  question  whether  11.  15s.  were  required  for 
a  deed  stamp.  But  in  Doe  dem.  Barnes  v.  Rowe,  4  New  Ca.  737,  it 
was  decided  that,  on  a  transfer  of  a  mortgage  with  an  additional  loan 
secured,  no  deed  stamp  was  requisite.     In  Doe  dem.  Snell  v.  Tom,  4  Q. 

B.  615,  a  deed  professed  to  transfer  a  mortgage  with  an  additional  sum 
to  be  secured ;  but  the  original  mortgagee  did  not  join :  and  this  was 
held  to  require  an  ad  valorem  stamp  on  the  new  loan  only :  and  after- 
wards, when  the  original  mortgagee  executed  a  distinct  deed  of  transfer, 
this  was  held  to  require  only  a  transfer  deed  stamp  of  11.  158.  In  Doe 
dem.  Bowman  v.  Lewis,  13  M.  &  W.  241,  it  was  held  that  the  assignment 
did  not  require  the  11. 15s.  stamp,  where  there  was  a  fresh  sum  advanced 
and  an  ad  valorem  duty  paid  on  the  whole  sum  secured.  These  cases 
appear  to  be  scarcely  reconcileable  with  other  authorities  which  will  be 
cited  in  support  of  the  rule :  the  latter,  however,  are  not  inconsistent 
*with  the  case  of  the  present  plaintiff.  Lant  v^  Peace,  8  A.  &  r-^,^^  ^ 
E.  248,  is  one  of  these  latter.  There  the  mortgagor  borrowed  '- 
additional  money  and  also  mortgaged  additional  land  for  the  whole  sum ; 
and  it  was  held  that  a  duty  of  11.  15«.,  as  upon  a  deed  not  otherwise 
charged  for,  was  required  in  respect  of  the  security  which  was  given  for 
the  original  loan  on  the  new  land.  In  Browr  v.  Fegg,  6  Q.  B.  1,  a 
debtor,  who  had  mortgaged  for  a  term,  borrowed  a  sum  with  part  of 
which  he  paid  off  the  old  mortgage ;  and  he  mortgaged  in  fee  to  the  new 
lender ;  and,  by  the  same  deed,  the  first  mortgagee  also  assigned  the 
term  to  the  new  lender :  and  this  was  held  to  require,  besides  the  ad 

(•)  Apparently,  BCi^rtin,  demandant,  2  M.  A  P.  240.    S.  C.  (Martin's  Case)  5  Bing.  160. 
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ralorem  stamp,  a  deed  stamp  in  respect  of  the  conveyance  of  the  fee. 
That  was  not  the  case  of  a  transfer,  properly  speaking.  Hnmberston 
v.  Jones,  16  M.  k  W.  763,  was  a  transaction  of  the  same  kind.  In  the 
last  case,  stress  was  laid  on  the  fact  that  the  deed  contained  a  new  coye- 
nant  to  pay,  and  at  different  times  from  those  named  in  the  original 
mortgage :  but  that  is  no  more  than  most  occur  in  every  transfer  where 
a  fresh  simi  is  advanced;  for  there  is  always  a  covenant  to  pay  the  whole, 
and  the  covenant  must  be  new  as  to  the  additional  sum.  There,  also, 
the  deed  had  a  new  power  of  sale.  But,  further,  in  both  these  cases,  no 
notice  seems  to  have  been  taken  of  a  clause  in  Schedule,  Part  1,  to  stat. 
55  G.  8,  c.  184,  title  Martgagey  which  directs  that  ^^  in  all  other  cases 
where  a  mortgage  or  other  instrument  hereby  charged  with  the  ad  valo- 
rem duty  on  mortgages  shall  be  contained  in  one  and  the  same  deed  or 
writing  with  any  other  matter  or  thing  {except  what  $hatt  be  incident  to 
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such  mortgage  or  other  ^instrument),  such  deed  or  writing  shall 


be  charged  with  the  same  duties  (except  the  progressive  duty),  as 
such  mortgage  or  other  instrument  and  such  other  matter  or  thing  would 
have  been  separately  charged  with  if  contained  in  separate  deeds  or  writ- 
ings." Now,  in  these  cases,  the  covenant  for  the  payment  of  money  is 
clearly  incident  to  the  mortgage.  Assuming  that  a  conveyance  of  the 
fee  would  make  a  deed  stamp  necessary,  here  no  such  conveyance  is 
made :  the  parties  entitled  to  the  fee,  subject  to  the  mortgage  terms, 
merely  confirm  the  transfer  of  the  mortgage;  the  confirmation  was 
unnecessary,  and  passes  no  interest.  If  there  be  any  ambiguity,  the 
construction  imposing  the  duty  will  be  least  favoured ;  Warrington  v. 
Furbor,  8  East,  242,  245,  Tomkins  v.  Ashby,  6  B.  &  C.  541,  542. 

O^MalUy  and  Peacock,  contri.(a)  The  facts  bring  the  case  within  the 
principle  of  Brown  v,  Pegg,  6  Q.  B.  1,  and  Hnmberston  v.  Jones,  16  M. 
&;  W.  763.  The  deed  in  question  is  more  than  a  transfer  with  an  addi- 
tional advance.  The  term  for  payment  is  varied ;  and  new  parties  are 
introduced,  who  are  entitled  to  the  fee  subject  to  the  mortgage.  It  is  as  if 
the  term  were  called  in  and  a  new  mortgage  granted  for  the  whole :  in  that 
case  an  ad  valorem  stamp  of  4Z.  with  the  27.  for  progressive  duty  would 
be  required.  [Patteson,  J.  On  the  face  of  the  deed  there  is  no  con- 
veyance of  either  a  new  term  or  the  fee.]  There  is  a  confirmation. 
[Patteson,  J.  That  was  not  necessary  to  give  effect  to  the  transfer :  the 
*4171  ^"8^^*^  mortgagee  could  transfer  by  himself.]  At  any  rate  *there 
-^  is  a  further  security:  and  there  are  authorities  to  show  that, 
where  that  is  given,  a  stamp  is  wanted,  besides  the  ad  valorem  stamp  on 
the  fresh  advance :  and  no  decision  contradicts  this.  In  Doe  dem.  Bart- 
ley  V.  Gray,  3  A.  &  E.  89,  the  Court  expressly  left  it  undecided  whether 
a  deed  stamp  was  necessary  to  a  transfer,  besides  the  ad  valorem  stamp 
on  the  new  loan ;  though,  in  the  judgment  in  Doe  dem.  Barnes  v.  Rowe, 
4  New  Ga.  737,  this  decision  is  inaccurately  supposed  to  have  been 

(a)  The  argament  in  support  of  the  role  was  heard  on  2l8t  January. 
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rfgainst  the  necessity  of  a  deed  stamp.    But  the  ease  itself  of  Doe  dem. 

Barnes  v.  Rowe  decides  nothing  against  the  necessity  of  a  deed  stamp 
here*  in  that  case  no  new  security  was  girent     [Pattesok^  J.     Z^ 
fact,  that  case  is  against  yoa  unless  you  shoW  that  the  deed  here 
contained  a  fresh  security.]     If  that  can  be^shoVm,  Lant  v.  Peape^ 
8  A.  &  E.  248,  and  Brown  v*  Pegg,  are  decisive  in  favour  of  this 
rme.     And  the  application  of  those  cases  made  in  Humberston  t^; 
Jones  is  conclusive  here:  for  there  the  new  security  was  only  that 
there  were  covenants  to  pay  the  old  debt  as  well  as  the  new,  and  a  power 
of  Bale ;  and  here  the  covenants  are  for  the  whole  sum.    [Pattesost,  J. 
The  covenants  to  pay  the  new  loan  may  be  considered  as  melrely  incident 
to  the  new  loan ;  as  to  the  covenant  to  pay  the  original  loan,  the  eov^ 
nantors  would  be  liable,  Without  expifess  covenant,  as  represehting  the 
deyisor,  the  original  mortgagor.]    For  the  original  loan^  they  would  be 
liable  only  to  the  estent  of  the  assets :  they  make  themselves  liable  abso^ 
lately.    There  could  be  no  doubt  of  this,  if  there  were  a  fresh  mortgage 
ibr  the  new  loan  only,  and  in  such  mortgage  the  mortgagors  *co-  ri^A-tQ 
Tenanted  also  to  pay  the  old  loan.    In  Humberston  v.  Jones^  16  '~ 
M.  &  W.  763,  the  power  of  sale  gave  no  legal  right  which  the  mortgagee 
in  fee  would  not  haVe  had  without  suoh  power«    A  passage  ib  6  Jarman 
on  Conveyancing,  541,  Sd  (Sweet's)  edition,  is  cited  in  Brown  Vi  Pegg^ 
6  Q.  B.  9,  in  which  it  is  taken  for  granted  that  a  covenant  to  pay  the 
entire  debt  would  make  an  additional  stamp  neeeSsary  on  the  transfei*. 
Indeed,  on  the  words  of  stat*  8  G*  4^  o.  117^  s*  2,  it  is  not  easy  to  see 
how,  even  without  a  fresh  security^  a  stamp  of  1{.  16«.,  in  addition  to  the 
ad  valorem  on  the  advance,  can  be  dispensed  with  t  for  the  stamp  of  12. 
15t.  is  imposed,  in  direct  terms,  upon  any  transfbr  of  a  mortgage  ;  and 
then  the  ad  valorem  duty  on  the  new  advance  seemd  to  be  imposed 
besides.     The  intention  of  the  legislature  seems  to  have  been  to  lay  the 
1{.  15«.  on  all  that  oan  properly  be  called  the  transfer^  that  is,  on  the 
assignment  of  the  security  for  the  original  loan  \  and  to  treat  the  deed,  - 
80  far  as  relates  to  the  new  loan^  as  a  mortgage  for  so  much :  thus  the 
lame  effect  would  be  given,  as  if  there  were  two  deeds,  one  transiferring 
the  old  security  simply,  the  other  creating  a  fresh  mortgage  for  the  new 
loan.    Otherwise,  by  merely  introducing  a  new  loan  of  one  shilling, 
which  would  require  only  a  duty  of  12.,  the  duty  on  the  transfer  itself, 
of  1{.  15«.,  might  be  always  evaded^    Doe  dem.  Barnes  v.  Rowe,  4  New 
Ca.  737,  is  indeed  an  authority  against  this  argument :  but,  if  it  be  ne- 
cessary, that  decision  should  be  reconsidered :  it  clearly  proceeded  on  a 
misconception  of  Doe  dem.  Bartley  v.  Gray,  8  A.  &  E.  89. 

*Lord  Denmax,  G.  J.     It  appear^  to  me  that  this  deed  was  rmAig 
liable  to  the  additional  stamp.     The  ease  is  as  if  a  new  party  had 
Covenanted  for  himself,  his  heirs  and  executors ;  and  such  an  instrument 
would  of  course  require  a  stamp. 

Patteson,  J.     That  certainly  is  so#    The  tenant  for  life  would  not  be 
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personally  bound  by  the  original  loan  :  this  deed  therefore  so  far  creates 
a  new  liability  in  her.  I  need  not  go  into  the  other  points  which  have 
been  raised.  I  must,  however,  say  that  my  brother  Byle9  admitted  more 
than  was  necessary  when  he  said  that  the  cases  upon  which  he  relied 
were  not  reconcilable  with  other  cases.  I  think,  when  we  read  all  the 
cases  carefully,  it  is  not  difficult  to  reconcile  them :  except  that,  in  Doe 
dem.  Barnes  v.  Rowe,  the  Court  of  Common  Pleas  does  seem  a  little  to 
have  misunderstood  Doe  dem.  Bartley  v.  Gray.  We  may,  however,  take 
Doe  dem.  Barnes  t;.  Bowe,  as  an  original  decision  that  no  deed  stamp  was 
necessary  in  the  case  then  before  the  Court.  G[!he  decision  in  Doe  dem. 
Bartley  v.  Gray,  was  that  the  ad  valorem  stamp  was  requisite  only  to 
the  amount  of  the  new  loan ;  though  it  was  also  disputed  whether  or  not 
the  transfer  in  itself  required  a  deed  stamp  likewise,  a  point  not  there 
decided.  There  is  this  difference,  under  stat.  8  G.  4,  c.  117,  s.  2, 
between  the  transfer  duty  and  the  ad  valorem  duty,  that  the  progressive 
duty  on  the  transfer  is  11.  5s.  while  it  is  only  IZ.  on  the  ad  valorem  duty 
upon  an  original  mortgage.  Accordingly,  in  Doe  dem.  Bartley  v.  Gray 
^4201  ^^  became  '^'necessary  to  decide  whether  the  progressive  duty 
-^  should  be  estimated  as  upon  a  transfer  or  as  upon  the  ad  valorem 
on  the  new  loan.  But  whether  a  11.  158.  stamp  was  wanted,  it  was  unne- 
cessary to  determine,  because  in  fact  the  deed  had  such  a  stamp.  This 
the  Court  of  Common  Pleas  did  not  advert  to ;  and  we  must  therefore  treat 
their  decision  in  Doe  dem.  Barnes  v.  Bowe  as  an  original  one.  Here,  how- 
ever, we  have  not  to  inquire  whether  their  decision  was  right,  inasmuch 
as  the  present  case  is  clearly  within  the  principle  of  Brown  v.  Pegg,  6 
Q.  B.  1,  and  Humberston  v.  Jones,  16  M.  &;  W.  768. 

Coleridge,  J.     It  clearly  is  so :  and  I  agree  in  those  decisions. 

WiGHTMAN,  J.  It  is  not  ueccssary  for  us  to  decide  whether  there 
ought,  as  Mr.  Peacock  contends,  to  be  a  deed  stamp  on  every  transfer, 
where  a  new  loan  is  introduced  and  an  ad  valorem  stamp  is  put  on  the 
deed  in  respect  of  such  new  loan.  For  here  is  a  new  security  for  the 
old  loan,  as  well  as  the  new,  given  absolutely  by  parties  who  otherwise, 
so  far  as  the  old  loan  is  concerned,  would  be  liable  only  to  the  extent  of 
assets. 

Bi/lesy  Serjt.,  then  prayed  that  there  might  be  a  new  trial  on  payment 
of  costs,  as  was  allowed  in  Humberston  v.  Jones. 

Lord  Denman,  C.  J.     That  seems  reaionable.     Bule  accordingly. 


♦421]  *JACOBS  V.  TABLETOK     Jan.  81. 

Vhere  pUiniiff,  who  sued  m  endorsee  of  a  bill  of  exchange,  relied,  in  the  fint  instance,  upon  a 
prim&  facie  case  by  evidence  of  the  endorser's  handwriting,  evidence  was  given  for  the  ddfenes 
(on  a  plea  traversing  the  endorsement)  to  show  that  plaintiff  was  too  poor  to  have  given  vahie 
^or  the  bill,  and  had  disclaimed  all  knowledge  of  it :  Held,  that  plaintiff  could  not  give  evidenea 
in  reply  that  he  was  able  to  give  value,  and  had  actaally  discounted  the  bill,  because  snoh  evi> 
denoe  was  not  in  contradiction,  bat  merely  confirmatory  of  his  prim&  facie  Clwe. 
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Assumpsit  by  endorsee  of  a  bill  of  exchange  against  the  acceptor. 
The  third  plea  traversed  the  endorsement  to  the  plaintiff.   Issue  thereon. 

On  the  trial,  before  Parke,  B.,  at  the  Summer  assizes  for  the  county 
of  Surrey,  1847,  the  plaintiff,  in  support  of  his  case  on  the  above  issue, 
relied  upon  the  mere  proof  of  the  handwriting  of  the  alleged  endorse- 
ment. For  the  defendant  evidence  was  given  to  show  that  the  plaintiff 
was  too  poor  to  have  given  value  for  the  bill,  and  that  he  had  denied  all 
knowledge  of  it,  and  had  also  denied  having  authorized  any  one  to  bring 
the  action.  It  was  then  proposed  to  give  evidence  for  the  plaintiff,  in 
reply,  to  show  that  he  had  the  means  of  discounting  the  bill,  and  had 
in  fact  discounted  it.  The  learned  Judge  rejected  this  evidence,  on 
the  ground  that  the  plaintiff  was  bound  to  go  into  his  whole  case  in  the 
first  instance.  A  verdict  having  been  given  for  the  defendant  on  this 
issue, 

ChamberMy  in  Michaelmas  term  last,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  that  the  evidence  in  reply  had  been  improperly  rejected. 

Sir  F.  Thestger,  Shee^  Serjt.,  and  OgU^  on  a  former  day  in  this  term, 
showed  cause,(a)  and  contended  that  it  was  not  competent  to  the  plain- 
tiff to  rely  upon  a  prim&  *facie  case  in  the  first  instance,  and  then  ri^Aoo 
to  support  it  by  further  evidence  in  reply.  Rees  v.  Smith,  2  ^ 
Stark.  N.  P.  G.  31,  Browne  v.  Murray,  Ry.  k  M.  254,  and  Marston  v. 
Allen,  8  M.  &  W.  494,  were  cited. 

Chambers  and  Peterndorffy  contrd..  Proof  of  the  endorsee's  hand- 
writing is  the  only  evidence  usually  given  to  prove  his  endorsement :  and 
any  change  of  practice  would  lead  to  great  inconvenience ;  for  it  will 
become  necessary  in  every  case  to  go  into  the  merits  of  the  endorsement 
in  the  first  instance  for  the  purpose  of  anticipating  every  sort  of  defence. 
In  Hayes  v.  Caulfield,  5  Q.  B.  81,  it  was  taken  that  the  only  possible 
meaning  of  the  plea  "  did  not  endorse,"  in  that  case,  was  to  call  in  ques- 
tion the  handwriting  of  the  endorsee ;  and  in  most  cases  it  certainly  is 
the  only  meaning  which  such  a  plea  is  intended  to  convey.  Rees  v. 
Smith  is  commonly  cited  as  an  authority,  ^'  that  a  case  is  not  to  be  cut 
into  parts."  But  Lord  Ellbnborouqh  there  recognises  the  exception, 
that,  ^^  if  any  one  fact  be  adduced  by  the  defendant  to  which  an  answer 
can  be  given,  the  plaintiff  must,  have  an  opportunity  given  for  so  doing." 
In  this  case  the  defendant's  evidence  that  the  plaintiff  had  denied  that 
the  action  was  brought  with  his  authority  was  a  new  fact.  It  appears 
too,  from  a  note  to  Browne  t;.  Murray,  Ry.  k  M.  255,  that  Abbott,  C. 
J.,  did  not  follow  the  former  practice,  but  was  in  the  habit  of  allowing 
evidence  to  be  given  in  reply  to  evidence  of  the  defendant  impeaching 
the  consideration  for  bills  of  exchange,  if  no  suspicion  had  been  cast  on 
the  plaintiff's  title  by  *cross-examination  of  his  witnesses ;  and  r^i^og 
the  case  of  Browne  v,  Murray  is  itself  an  authority  for  the  plain- 
tiff.   It  was  an  action  for  libel ;  and  the  plaintiff  was  not  allowed  to 

(a)  Before  Lord  DuniAir,  C.  J,,  CoLEBiDQa  and  WxeHTMAK,  Ji. 
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give  evidence  in  reply  to  the  defendant's  justification ;  but  that  Vras 
because  he  had  already  given  evidence  in  chief  on  the  same  point :  and 
Abbott,  C.  J.,  said  that  a  plaintiff  might,  if  he  pleased,  content  himself 
in  the  first  instance  with  proof  of  the  libel,  leaving  it  to  the  defendant 
to  prove  his  justification ;  and  might  then,  in  reply,  rebut  the  evidence 
produced  by  the  defendant*  In  Williams  t;.  Davies,  1  0.  &  M.  464,  S* 
C.  8  Tyr.  S88,  where  the  defendant  pleaded  a  set-^ff,  it  was  held  that 
the  plaintiff  was  not  obliged  to  prove  the  whole  of  his  account  in  the 
first  instance,  but  might  prove  only  the  balance  which  he  claimed ;  and 
that,  after  the  defendant  had  proved  his  set-off,  the  plaintiff  might  prove 
other  parts  of  his  account  to  show  that  a  larger  sum  was  due.  [GoLB^ 
BIDGB,  J.  The  set-off  is  independent  of  the  plaintiff's  case.]  The  proof 
of  a  balance  was  proof  of  something  due  to  the  plaintiff  on  both  accounts^ 
so  that  he  was,  in  effect,  allowed  to  split  his  case.  Our,  adv.  vuU. 

Lord  DbnmaK,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  question  in  this  case  was,  whether  the  learned  Judge  was  right  in 
refusing  to  allow  a  witness  of  the  name  of  Lawrence  Levi  to  be  called 
by  the  plaintiff  in  reply^  upon  the  trial  of  an  issue  whether  a  bill  of 
exchange  had  been  endorsed  to  him,  the  plaintiff,  or  not. 
^  The  issue  was  single ;  and  the  onus  of  proof  was  upon  *\h4 

-■  plaintiff.  He  might  either  rely  upon  a  prim&  facie  case  or  go 
into  all  the  evidence  he  had  to  confirm  the  prim&  facie  case ;  but  we 
think  that  he  was  not  entitled  to  rely,  in  the  first  instance,  upon  a  primft 
facie  case  upon  that  issue,  and  afterwards,  when  that  prim&  case  Wai 
called  in  question  by  the  defendant,  to  call  other  evidence  to  confirm  hSi 
prim&  facie  case.  It  was  not  proposed  to  call  Lawrence  Levi  to  eontra^ 
diet  any  statement  made  by  the  defendant's  witnesses,  but  to  add  afaei 
tending  to  confirm  the  plaintiff's  prim&  facie  case.  This  we  think  he 
was  not  entitled  to  do,  if  objected  to,  and  that  the  learned  Judge  wei 
right  in  refusing  to  allow  him  to  call  the  witness. 


Rule  di8charged.(a) 


(a)  Reported  by  H.  Datboiii  Esq. 
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HILARY  VACATION.(a)  [*425 

HUTT  V.  MOBRELL  and  Another. 

f 0  i  declaration  in  trorer  for  pigs,  wheat,  etnw,  and  other  ehattels,  defendant  pleaded  that  0. 
held  a  fann,  as  tenant  to  defendant,  hy  demise,  for  a  term ;  and  justified  the  taking,  within  ilz 
calendar  months  after  the  expiration  of  the  term,  and  tokiU  C,  vxu  in  pottenion  of  the  nid/armf 
and  the  pigs,  Ac,  were  thereon,  as  a  distress  for  rent  arrere.  Replieadon,  as  to  wheat,  straw,  pigs, 
te,f  parcel  of  the  cattle,  goods  and  chattels,  that  plaintiff  had  sued  out  a  fi.  fa.  on  a  Judgment 
against  C,  under  which  writ  the  sheriff  seised  farming  stock,  goods,  chattels,  and  growing  eropf 
of  C,  on  the  said  farm,  and,  within  a  reasonable  time  afterwards,  and  before  the  distress, 
assigned  to  plaintiff,  by  agreement,  the  fkrming  stock,  goods,  chattels,  and  the  growing  erop% 
eat  and  uncut,  in  satisfaotion  of  the  debt,  Ac.,  plaintiff  thereby  agreeing  not  to  carry  oll^  or 
dispose  of  for  the  purpose  of  being  carried  off,  any  straw  threshed  or  unthreshed,  eaoeept  meh 
wheat  ttraw  om  C,  hadf  or,  in  ecwe  lAe  execution  had  w^  been  levied,  wnUd  have  had,  a  righi  to 
diepoee  of,  or  any  straw  of  erops  growing,  except  a§  af&rmaid,  or  any  chaff,  Ac  (as  in  stat  56 
6.  3,  c  50,  s.  1),  being  the  produce  of  the  farm,  but  that  he  should  use  and  expend  the  sam*, 
except  ae  he/ore  excepted,  on  the  farm,  aooording  to  the  custom  of  the  country :  That  the  wheat 
and  straw  in  the  declaration  mentioned  were  (he  produce  of  the  eaid  grounng  crope,  having  ol 
Ae  time  when,  d;c^  been  severed  flrom  the  eoU,  and  oanHmdnff  on  the  farm  :  That  the  pigs  were 
kept  and  used  by  plaintiff  on  the  fhm  for  consuming  the  etraw,  under  the  statute  and  the  agree- 
ment :  and  that,  when  defendant  distrained,  a  reasonable  time  had  not  elapsed  for  the  oon* 
somption  of  the  straw. 
Held,  in  Q.  B.,  on  special  demurrer,  a  bad  replication,  becauM  it  did  not  negatiTc  the  eaae  (m«B- 
tioned  in  sect  3)  of  a  covenant  or  written  agreement  being  shown  to  exist  at  the  time  of  the 
assignment,  and  therefore  did  not  make  it  appear  that  the  pigs,  which  were  distrainable  at 
eommon  law,  were  protected  by  the  statute :  And,  also,  because  it  did  not  appear  that  the  wheat 
•tnw  distrained  was  not  fuoh  as,  within  the  ezeeptioB  in  the  agreement,  C.  had  a  right  to 
dispose  of. 
To  the  same  plea,  and  as  to  the  residue  of  the  cattle,  goods  and  chattels,  plaintiff  replied  that,  at 
the  time  of  the  distress,  0.  was  In  possession  of  only  part  of  the  fkrm,  and  the  said  residue 
of  the  cattle,  goods  and  chatteb  was  not  on  that  part:  concluding  with  a  rerification. 
Held,  in  Q.  B.,  on  special  demurrer,  that  the  replication  was  bad,  and  that  the  plaintiff  ought  to 
have  traversed  the  averment  that  C.  was  in  possession  of  the  farm,  or  the  averment  that  the 
goods,  Ac,  were  on  the  fiurm ;  or  else  to  have  new  aeeigned. 
Held  by  the  Court  of  Exchequer  Chamber,  that  the  first  part  of  the  replication  was  bad  in  fub- 
stance,  because  it  did  not  expressly  show  either  that  no  part  of  the  straw  or  produce  was  sueh 
as  the  plaintiff  might  have  removed  at  the  time  of  the  assignment,  or,  if  any  was  so  remot- 
able,  that  a  reasonable  time  for  removing  it  had  not  expired  at  the  time  of  the  distress.    Judg- 
ment affirmed  on  this  ground.  - 
Held  also,  by  the  same  Court,  that  the  second  part  of  the  replication  was  bad,  for  that  the  plain- 
tiff ought  to  have  travened  the  allegation,  as  pleaded,  that  the  pige,  Ac,  were  on  a  farm  of 
which  plaihtiff  had  been  tenant  and  was  in  possession. 

Trover  for  cattle,  goods,  and  chattels,  to  wi*,  10  pigs,  10  swine,  100 
tons  of  wheat,  100  tons  of  straw,  100  tons  of  barlej,  &c.  (like  quantities 
of  clover,  *oat8,  vetches,  peas,  and  hay),  ten  tons  of  flour,  and  r^AOQ 
yarious  articles  of  fomiture,  kc. 

Last  plea :  That  Mary  Cox  held  a  farm  called,  &c.,  in  the  parish,  kc, 
in  the  conntj  of  Berks,  as  tenant  thereof  to  defendants,  by  a  demise  for 
a  certain  term  at  the  yearly  rent,  &c. ;  that,  on  29th  September,  1842, 
rent  was  in  arrear,  and  the  same  so  continued  at  the  time  when,  kt* 

(a)  The  Court  of  Queen's  Bench  sat  in  Banc  on  the  1st  and  three  following  days,  on  the  8th 
and  four  foUowing  days,  and  the  20th,  of  February. 
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That  the  cattle,  &c.,  in  the  declaration  mentioned,  were,  at  the  time  when, 
&c.,  in  and  upon  the  said  farm ;  wherefore  defendants,  at  the  time  when, 
&c.,  and  within  six  calendar  months  next  after  the  said  29th  September, 
and  next  after  the  conclusion  of  the  said  term,  and  during  the  continu* 
ance  of  the  title  and  interest  of  defendants  in  the  farm,  and  while  Mary 
Cox  was  still  in  possession  of  the  said  farm,(a)  did  enter  into  and  upon 
the  said  farm,  and  did  then  and  upon  the  said  farm  seize,  take,  and 
distrain  the  said  cattle,  goods,  &c.,  so  being  upon  the  said  farm,  as  and 
for  a  distress,  &c.,  and  took  and  impounded,  &c.,  according  to  the  statute, 
&c. ;  and,  the  same  not  being  replevied,  defendants,  at  the  time  when, 
&c.,  sold,  &c. :  which  is  the  said  conversion,  &c.     Verification. 

Replication,  so  far  as  relates  to  the  said  pigs,  swine,  wheat,  straw,  barley, 
oats,  vetches,  peas,  and  hay,  parcel  of  the  said  cattle,  goods,  and  chattels, 
&c. :  That,  before  the  time  when,  &c.,  viz.  on,  &c.,  plaintiff,  by  the  consi- 
deration, &c. :  stating  judgment  recovered  by  plaintiff  in  Q.  B.  against 
the  said  Mary  Cox  and  one  Richard  Cox  for  a  debt  and  damages,  and  fi.  fa. 
at  plaintiff's  suit  directed  to  the  sheriff  of  Berkshire  to  levy  of  the  goods 
♦J.971  ^^^  chattels  of  M.  and  R.  Cox  in  his  bailiwick  the  said  *debt  and 
-■  damages,  &c. ;  which  writ,  endorsed  to  levy  5701.  3«.,  and  inte- 
rest, &c.,  was  delivered,  &c.,  by  virtue  of  which  writ  the  sheriff,  after- 
wards and  before  the  time  when,  kc. ;  and  during  the  said  term  in  the 
plea  mentioned,  viz.  on,  &c.  (6th  July,  1842),  seized  and  took  in  execu- 
tion certain  farming  stock,  goods,  chattels,  and  effects,  and  also  the  crops 
of  Mary  Cox,  then  sown  and  growing  in  and  upon  the  said  farm,  to  wit^ 
10  acres  of  wheat,  10  acres  of  barley,  10  acres  of  oats,  10  acres  of  vetches, 
10  acres  of  peas,  and  10  acres  of  graas,  then  growing  in  and  upon  the 
said  farm:  And  thereupon,  within  a  reasonable  time  afterwards,  and 
before  the  said  time  when,  &c.,  and  before  defendants  entered,  seized, 
&c.,  as  in  the  plea  mentioned,  and  whilst  the  writ  was  in  force,  to  wit, 
on,  &c.,  by  a  certain  paper  writing  then  made  and  subscribed  as  well  by 
the  said  sheriff,  to  wit,  &c.  (naming  him),  as  by  the  plaintiff,  the  said 
sheriff,  in  satisfaction  to  the  extent  of  4832. 6s,  (at  which  sum  the  said  fann- 
ing stock,  goods,  chattels,  effects,  and  growing  crops,  so  seized,  &c.,  as  afore- 
said, had  been  valued),  towards  the  said  570L  8«.  and  interest,  &c.,  assigned 
to  the  plaintiff  the  said  growing  crops  and  crops  of  com,  cut  and  uncut, 
severed  or  not  severed,  and  the  farming  stock,  goods,  chattels,  and  effects 
so  taken  in  execution  as  aforesaid  and  then  being  on  the  said  farm, 
habendum  to  plaintiff,  his  executors,  &c.,  as  his  and  their  own  goods  and 
chattels :  and  the  plaintiff  thereby  agreed  with  the  said  sheriff  that  plain- 
tiff should  not  carry  off,  nor  sell  or  dispose  of  for  the  purpose  of  being 
carried  off,  from  the  said  farm  any  straw  threshed  or  unthreshed,  except  such 
wheat  straw  as  the  said  M.  Cox  and  R.  Cox  had  a  right  to  sell  or  di^^o^e 
of  J  or  would  have  had  a  right  to  seli  or  dispose  of  in  case  the  said  execution 

(a)  See  stot  8  Ann.  c  14,  ss.  6,  7. 
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had  not  beei.  levied^  *or  any  straw  of  crops  growing  except  as 
aforesaid,  or  any  chaff,  fodder,(a)  or  turnips,  or  any  manure,  com-  L 
post,  or  ashes,  nor  any  hay,  grass  or  grasses,  natural  or  artificial,  nor 
any  tares  or  vetches,  nor  any  roots  or  vegetables,  being  the  produce  of 
the  said  farm,  but  should  use  and  expend  the  same,  except  as  before 
excepted,  on  the  said  farm,  in  such  manner  as  would  accord  with  the  cus- 
tom of  the  country :  And  the  sai'1  sheriff,  so  far  as  he  lawfully  might, 
&c.,  did  thereby  allot,  &c.,  to  plaintiff  the  use  of  the  following  buildings, 
&c.,  on  the  said  farm,  namely,  &c  ,  until  25th  March  then  next,  for  using 
and  consuming  the  said  straw,  chaff,  &c.,  thereby  sold  and  assigned. 
Averment  that,  at  the  said  time  when,  &c.,  the  said  wheat,  straw,  barley, 
oats,  vetches,  peas,  and  hay,  in  the  declaration  mentioned,  were  the  pro- 
duce of  the  said  growing  crops  so  seized  and  taken  in  execution  as  afore- 
said, and  after  the  said  seizing  and  taking  in  execution,  and  before  the 
time  when,  &c.,  to  wit,  on,  &c.,  cut  and  severed  from  the  soil  of,  and, 
thenceforth  until  and  at  the  said  time  when,  &c.,  still  continuing  on,  the 
said  farm  :  And  that,  at  the  said  time  when,  &c.,  the  said  pigs  and  swine 
were  beasts  kept  and  used  by  plaintiff  on  the  said  farm  for  the  purpose  of 
consuming  the  said  straw  and  other  produce,  under  the  provisions  of  a  cer- 
tain act,  &c.  (56  G.  8,  c.  50),  intituled  <^  An  act  to  regulate  the  sale  of 
farming  stock  taken  in  execution"(5)  and  the  said  agreement  of  the 
plamtiff.     And  *that,  at  the  time  when  defendants  entered,   p^^^A 
seized,  and  distrained  as  in  the  plea  mentioned,  a  reasonable  time  *- 

(a)  Sio. 

(h)  Stat.  56  G.  8,  o.  50,  8. 1.  "Whereas  it  is  expedient  that  the  execution  of  legal  process 
ihoiild  be  so  regulated,  as  to  be  consistent  with  good  husbandry,  and  the  effeot  and  intent  of  cotc- 
nants  and  ag;reements  entered  into  between  the  owners  and  occupiers  of  land  let  to  farm ;"  "Be  it 
enacted,"  Ac.,  "That  from  and  after,"  Ac,  "no  sherilF,"  Ac, " shall,  by  Tirtue  of  any  process  of 
any  court  of  law,  carry  off  or  seU  or  dispose  of  for  the  purpose  of  being  carried  off  from  any 
lands  let  to  iarm,  any  straw  threshed  or  unthreshed,  or  any  straw  or  crops  growing,  or  any  chafl^ 
eolder,  or  any  turnips,  or  any  manure,  compost»  ashes  or  seaweed.  In  any  case  whatsoerer ;  nor 
any  hay,  grass  or  grasses,  whether  natural  or  artificial,  nor  any  tares  or  Yctohes,  nor  any  roots  or 
regetables,  being  produce  of  such  lands,  in  any  case  where,  according  to  any  covenant  or  written 
agreement,  entered  into  and  made  for  the  benefit  of  the  owner  or  landlord  of  any  farm,  such 
hay,"  Ac,  "  ought  not  to  be  taken  off  or  withholden  from  such  lands,  or  which  by  the  tenor  or 
effect  of  such  covenants  or  agreements,  ought  to  be  used  or  expended  thereon,  and  of  which  cove- 
nants or  agreements,  such  sheriff  or  other  officer  shaU  have  received  a  written  notice  before  he 
•hall  have  proceeded  to  sale." 

Sect.  3.  "  Provided  always,  and  be  it  ftarther  enacted.  That  such  sheriff  or  other  officer  execut- 
ing such  process  may  dispose  of  any  crops  or  produce  hereinbefore  mentioned,  to  any  person  or 
persons  who  shall  agree  in  writing  with  such  sheriff  or  other  officer,  in  eases  where  no  covenant 
or  written  agreement  shaU  be  shown,  to  use  and  expend  the  same  on  such  lands,  in  such  manner 
as  shaU  accord  with  the  custom  of  the  country ;  and  in  cases  where  any  covenant  or  written 
agreement  shall  be  shown,  then  according  to  such  covenant  or  written  agreement;  and  after  such 
sale  or  disposal  so  qualified,"  Ac :  liberty  to  vendee  to  use  aU  necessary  bams,  buildings,  Ac, 
for  the  purpose  of  consuming  such  crops  or  produce,  as  the  sheriff,  Ac,  shall  assign,  and  which 
such  tenant  or  occupier  would  have  been  entitled  to  and  ought  to  have  used  for  the  like  purpose 
on  such  lands. 

Beet.  6.  "And  be  it  ftirther  enacted.  That  in  all  cases  where  any  purchaser  or  purchasers  of 
any  crop  or  produce  hereinbefore  mentioned  shall  have  entered  into  any  agreement  with  such 
sheriff  or  other  officer,  touching  the  use  and  expenditure  thereof  on  lands  let  to  farm,  it  shall  not 
be  lawful  for  the  owner  or  landlord  of  such  lands  to  distrain  for  any  rent  on  any  com,  hay,  straw* 
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'^had  not  elapsed  for  the  plaintiff  to  consume  the  said  straw  and 
^  produce  according  to  the  said  agreement  and  the  provisions  of  the 
aaid  act.     Verification. 

And,  as  to  the  plea  lastly  pleaded,  so  far  as  the  same  plea  relates  to 
the  residue  of  the  said  cattle,  goods,  and  chattels :  That,  at  the  time 
when,  &c.,  and  at  the  time  when  defendants  so  entered,  &c.,  and  dis- 
trained, as  in  the  said  plea  mentioned,  the  said  Mary  Cox  was  in  pos- 
session of  part  only^  and  not  of  the  whole,  of  the  said  farm :  and  that 
the  said  residue  of  the  sud  cattle,  goods,  aikd  chattels  was  not,  nor  was 
any  part  thereof,  on  the  said  part  of  the  aaid  farm  then  in  the  possession 
(tf  the  said  Mary  Cox.     Verification. 

Pemurrer,  assigning  for  causes^  among  others :  As  to  the  first  part  of 
the  replication :  That  it  does  not  appear  that  defendants  had  any  notice  of 
the  sale,  seizure,  or  agreement,  or  that  tha  goods,  crops,  &c,  distrained 
upon  were  affected  thereby ;  nor  that  the  sheriff  was  authorized  to  sell 
the  goods,  crops,  &c.  ;  nor  that  they  were  not  goods  exempted  from  an 
execution,  &c* :  nor  that  the  plaintiff  entered  into  any  agreement  m 
writing  with  the  said  sheriff,  nor  that  he  entered  into  any  agreement 
«ecorcUng  to  tko  proviuons  of  the  statute,  nor  that  this  was  a  case  in 
which  na  covenant  or  written  agreement  was  shown  to  thfi  said  sheriff  to 
use  and  expend  the  said  goods,  crops,  or  produce  upon  the  lands,  noc 
whether  there  was  or  was  not  any  such  covenant,  &c. ;  nor  whether  there 
was  any  custom  of  th^  country,  nor  what  it  was  if  any,  nor  whether  the 
agreement  entered  into  by  the  said  paper  writing  was  in  conformity  with 
the  custom,  nor  whether  the  said  goods,  crops,  or  produce  were,  at  the 
said  time  when,  &c.,  upon  such  lands  in  conformity  with  the  custom, 
*4£l'l  *^^^  whether  the  cuBtcMn  was  not  for  the  landlcnrd  to  distrain 
-*  under  such  circumstances,  &c. ;  nor  that  the  said  goods,^crops,  and 
produce  were  not  such  as  might  be  distrained  upon,,  nor  that  they  were 
in  any  way  exempted  from  distress  by  the  said  statute  or  otherwise,  nor 
that  the  said  goods,  &c.,  were  not  such  straw  and  other  articles  as  the 
tenants  might  have  removed  from  the  said  fasm  consistently  with  some 
contract  in  writing ;  nor  that  the  said  goods,  ftc.,  were  sold  subject  to 
the  said  agreement,  nor  that  the  said  wheat,,  barley,  oats,  or  peas  were  in 
any  way  referred  to  by  the  said  agreement,  nor  that  the  said  straw  was 
not  such  straw  as  was  excepted  by  the  said  agreement,  nor  that  the  sud 
Mary  Cox  and  Richard  Cox,  or  the  said  Mary  Cox  alone,  might  not  have 

or  other  prodoM  thweof,  wbiirii»  at  th«  ttma  of  sodi  salt  and  tho  oxeeation  of  raoh  agreemeat 
•Dtared  into  under  the  provlrieaa  of  thU  act,  shall  have  been  aeyered  from  the  aoil,  and  soldp 
nl^eet  to  meh  affreement^  hj.  saoh  sheriff  or  other  offifser;  nor  on  any  tomips,  whether  diawa 
<ff  growings  if  aold  afieerdiag-  to-tfae  proviiiona  of  this  act ;  nor  on  any  horses,  sheep,  or  other  oattbi 
ttor  on  any  beast  whatsoevery  nar  on  any  wagons,  oarts  or  other  implements  of  husbandry,  which 
any  person  or  persons  shall  employ,  keep,  or  use  on  such  lands,  for  the  purpose  of  threshing  oa^ 
QMiying,  or  coBsamisi^  any  snch  oon^ha^,  straw,  tuaips^  or  other  prodnoe,  under  the  proTisioni 
of  the  aet,  and  th9  agreemcoi  or  agreements  directed,  to  be  eUerad  into  between,  the  sheriff  or 
ether  ofikeor,  and  the  pmshaaer  ot  puohasers  of  snoh  oropa  md  produce^  aa  haninhefiuaii* 
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itold  the  said  straw,  &c. ;  nor  that  the  said  pigs  aad  swine  were  upon  the 
said  farm  in  conformity  either  with  the  said  statute  or  the  said  agreement, 
nor  that  the  said  pigs,  swine,  erops,  or  produce  were  upon  the  parts  of 
the  said  farm  assigned  by  the  sheriff  for  that  purpose ;  nor  that  a  rea- 
sonable time  had  not  elapsed  for  using  and  expending  the  said  goods, 
erops,  and  produce  on  the  said  lands,  &c.  And,  as  to  the  last  part  of  the 
replication :  that  it  neither  confesses  and  avoids  nor  takes  issue,  &c. ; 
that  it  is  an  argumentative  denial  of  the  averment  in  the  plea  that  Mary 
Cox  was  still  in  possession  of  the  said  farm,  and  also  of  the  averment 
that  the  said  cattle,  goods,  and  chatttels  were,  at  ike  said  time  when,  &o., 
jospon  the  said  farm,  and  also  of  other  parts  of  the  said  plea ;  and  also 
that  the  said  replication  is  aji  informal  new  assignment ;  and  that,  the 
plea  having  eonfined  the  declaration  to  goods  which  were  upon  the  place 
of  which  Maiy  Cox  was  in  possession,  the  plaintiff  ought  to  have  new 
^assigned  if  he  wished  to  complaia  of  the  conversion  of  other  f^am 
goods  in  another  place :  and  also  that  the  said  replication  impro-  ^ 
perly  conehides  with  a  verificadon.    Joinder  in  demurrer* 

l!lie  demurrer  was  argued  ia  the  Queen's  Bench  in  Hilary  term,(a) 
1847. 

Aqnnatty  for  the  defendants.    As  to  the  first  part  of  the  replication. 

First,  the  articles  there  mentioned  were  not  privileged  from  distress 
independently  of  stat.  66  6.  8,  c.  50.  For  the  plaintiff,  Peacock  v.  Pvy- 
via,  S  B.  &  B.  862,  and  Wright  v.  Dewes,  1  A.  &  E.  641,  will  be  relied 
vpon.  Kit  those  eases  decided  only  that  growing  crops  seized  in  exec1^ 
tion  could  not  be  distrained  till  a  reasonable  time  had  been  allowed  for 
ikm  ripening.  Here  the  goods  seized  were  not  erops  growing  on  the 
land  at  the  time  of  the  distress ;  and  the  pigs  had  tmn  brought  there 
merely  to  assist  in  the  consumption,  and  were  not  protected  from  distress 
unless  the  statute  applies.  Secondly,  the  case  is  not  brought  within 
Btat.  56  G.  3,  a  50,  ss.  8,  6.  The  replication  shows  that  the  sheriff  has 
sold  the  goods  to  be  used  and  expended  in  such  manner  as  shdU  accord 
with  the  custom  of  the  country :  but  sect.  8  gives  that  power  of  sale  only 
in  a  particular  case,  namely,  where  no  covenant  or  written  agreement 
Vetween  the  landlord  and  tenant  riiall  be  shown:  and  it  does  not  appear 
that  no  such  covenant  or  writton  agreement  w^  shown  here.  K  the  pre- 
sent allegations  are  sufllciont  a  landlord  might  lose  the  benefit  *of  rmAoo 
s  eovenant  expressly  entered  into  for  the  purpose  of  taking  the 
land  out  of  the  custom.  Nor  is  it  said  that  any  custom  of  the  country 
eaistod.  Nor  does  it  appear  that  these  particular  goods  were  the  subject 
of  the  sale  by  the  sheriff;  fiw  ^e  sale,  as  described  in  the  replication, 
excepts  certain  articles ;  and  nothing  appears  here  to  show  whether  the 
gooda  in  question  were  among  the  excepted  or  the  unexcepted  articles. 
Sect  6,  therefore,  which  proteots  from  distress  goods  so  sold  by  the 

(«)  Jmuoagy  IMh  aaa  19th.  B«feM  Lofd  J>mnuM,  0.  J.,  PAncBOV,  Ooubimb  and  WiaHnunv 
J9f.  Some  objeetioiii  takM  to  tho  rof^Uqftttoii,  and  oa  wbiob  no  jjndgme&t  wm  pronoaaoodt  9m 
wittod  f ^OB  tho  report 
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sheriff,  and  beasts  employed  for  the  purpose  of  consuming  under  'iha 
agreement  for  such  sale,  does  not  apply  here. 

The  second  part  of  the  replication  is  clearly  an  argumentative  traverse 
of  that  part  of  the  plea  which  asserts  Mary  Cox's  possession  of  the  farm 
as  tenant  to  the  defendants,  and  that  the  articles  seized  were  on  the  faTm 
so  possessed  by  her.  Had  her  possession  been  traversed,  the  defendants 
must  have  proved  that  she  was  possessed  of  the  part  on  which  the  go^ 
were  seized.     At  any  rate,  the  plaintiff  should  have  new  assigned. 

John  SenderaoTij  contrd.  As  to  the  first  part  of  the  replication.  The 
rule  is  laid  down  in  general  terms  in  Peacock  v.  Purvis,  2  Br.  &  B.  362, 
and  Wright  v.  Dewes,  1  A.  &;  E.  641.  Till  the  goods  are  carried  away, 
they  are  in  the  custody  of  the  law,  and  are  not  liable  to  distress  by  com- 
mon law.  It  makes  no  difference  that  they  were  severed  from  the  land 
before  the  distress.  Stat.  8  Ann.  c.  14,  s.  8,  carries  out  the  same  prin- 
ciple. [Coleridge,  J.  How  are  goods  in  the  custody  of  the  law  after 
the  sheriff  has  sold  them  ?]     There  must  be  a  reasonable  time  allowed 

*4341  ^^"^  ^^^"'S  **^®°'  ^'^^y  ^  *^?  *^**  "  *''®"'^^  ''''*  *?  ^^®  ^'^P"'^*  ^ 
-^  at  least  not  a  reasonable  time  for  the  consumption.     But,  even 

if  a  reasonable  time  had  expired,  that  would  be  ground  for  an  action  on 
the  case  for  keeping  upon  the  land  too  long,  not  for  distraining ;  Hoskins 
V,  Knight,  1  M.  &  S.  245,  247.  In  Wright  v.  Dewes  and  Peacock  v. 
Purvis,  as  here,  the  rent  accrued  after  the  seizure.  The  protection  of 
Stat.  56  G.  3,  c.  50,  is,  therefore,  not  required,  except  so  far  as  regards 
the  pigs.  As  to  the  statute,  the  objection  that  the  replication  does  not 
negative  a  covenant  or  written  agreement  cannot  prevail :  the  plaintiff^ 
who  is  a  stranger,  cannot  know  whether  there  be  such  contract  or  not. 
At  all  events,  if  the  sheriff  choose  so  to  sell,  tho  purchaser  is  not  respon- 
sible for  his  not  following  the  directions  of  the  act.  Else  there  neTer 
would  be  a  purchaser,  as  was  pointed  out  in  Wright  v,  Dewes,  1  A.  &  E. 
644,  where  it  was  suggested,  on  this  ground,  that  the  third  section  wa3 
directory  only.  The  sixth  section  therefore  applies,  and  protects  from 
distress  both  the  goods  sold  and  the  beasts  used  for  consuming  under 
the  agreement  mentioned  in  the  replication.  There  is  nothing,  on  these 
pleadings,  to  warrant  the  assumption  that  any  ppx t  of  the  straw  and  pro- 
duce in  question  was  excepted  from  the  agreement. 

As  to  the  last  part  of  the  replication.  The  plea  is  not  traversed :  it 
is  only  shown  to  be  untrue  as  to  a  part ;  and  a  direct  traverse  would  not 
have  entitled  the  plaintiff  to  show  the  partial  untruth.  [Wiohtman,  J. 
Why  could  not  you  have  directly  traversed  the  possession  of  the  part  in 
which  the  distress  was  taken  7]  That  would  have  been  a  complex  tra- 
^  -^  verse.  [Coleridge,  J.  *If  the  defendant  had  taken  issue  on 
''J  your  replication,  would  not  he  have  been  re-affirming  his  plea  ?] 

Aspinallj  in  reply.  As  to  the  last  point,  a  general  traverse  of  the 
possession  would  have  been  held  to  be  a  traverse  of  the  possession  of 
the  part  where  the  goods  were  taken ;  Bond  v,  Downton,  2  A.  &  E.  26. 
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Aa  to  the  first  part  of  the  replication,  the  property,  after  seizure  an  I 
•ale,  cannot  be  protected  from  distress  for  the  whole  time,  howeyer  long, 
during  which  it  is  left  on  the  premises.  There  is  no  averment  that  a 
reasonable  time  had  not  elapsed  for  removal  of  what  might  have  been 
removable.  Cur,  adv.  vulL 

Lord  Denman,  C.  J.,  in  the  ensning  Hilary  vacation  (February  25th, 
1847),  delivered  the  judgment  of  the  Court.  His  Lordship  stated  the 
substance  of  the  declaration,  plea,  and  replication,  and  then  proceeded  as 
follows. 

To  this  replication  there  was  a  special  demurrer,  assigning  a  great 
many  causes.  But  the  main  question  was,  whether,  as  to  the  produce 
of  the  growing  crops  and  pigs,  enough  appeared  to  show  that  they  were 
protected  from  distress  for  rent  by  stat.  56  G.  8,  c.  50. 

At  common  law,  growing  crops  might  be  seized  and  sold  under  a  fi. 
fik,  and  were  protected  from  distress  (a)  by  the  landlord,  unless  allowed 
to  remain  an  unreasonable  time  upon  the  land.  But,  the  general  right 
being  found  to  operate  in  many  cases  in  a  manner  prejudicial  to  agri- 
colture,  the  statute  56  G.  8,  c.  50,  wa^  passed,  to  regulate  the  sale  of 
Cuming  stock  taken  in  ^execution.  The  statute  is  in  many  rt^Aoa 
respects  restrictive  of  the  rights  which  the  execution  creditor  *" 
would  have  at  common  law ;  but  in  some  respects  it  extends  them.  The 
aheriff  is  not  to  carry  off,  or  sell  to  be  carried  off,  straw  and  other  enu- 
merated articles,  contrary  to  any  written  agreement  made  for  the  benefit 
of  the  landlord :  but,  by  sect.  8,  the  sheriff  may  dispose  of  any  crops  or 
produce  to  any  person  who  shall  agree  in  writing  with  such  sheriff,  in 
0a9e%  where  no  covenant  or  written  agreemerU  ehaU  be  ehownj  to  use  and 
expend  the  same  on  the  land  in  such  manner  as  shall  accord  with  the 
custom  of  the  country ;  and,  in  cases  where  any  covenant  or  written 
agreement  shall  be  shown,  then  according  to  such  covenant  or  written 
agreement.  And,  by  sect.  6,  landlords  are  not  to  distrain  for  rent  on 
crops  or  produce  sold  subject  to  such  agreement  under  the  provisions  of 
the  act,  nor  upon  any  beast  whatsoever  kept  or  used  upon  the  land  for 
the  purpose  of  consuming  the  produce  under  the  provisions  of  the  act  and 
the  agreement  directed  to  be  entered  into  between  the  sheriff  and  the 
purchaser  of  such  produce  as  thereinbefore  mentioned. 

One  of  the  causes  of  demurrer  specially  assigned  was,  that  it  was  not 
stated  in  the  replication,  in  order  to  warrant  the  agreement  to  consume 
the  produce  in  such  manner  as  would  accord  with  the  custom  of  the 
country,  that  no  covenant  or  written  agreement  was  shown ;  and  that,  in 
order  to  give  the  protection  of  the  statute  to  some  of  the  subject-matters 
distrained,  which  would  otherwise  have  been  distramable  at  common  law. 
the  pigs  for  example,  it  was  necessary  to  bring  the  case  within  the  pro- 
yiaions  of  the  act.  In  Wright  v.  Dcwes,  1  A.  &  E.  644,  it  was  ^^437 
doubted  whether  sect.  8  of  stat.  *56  O.  3,  c.  50,  was  more  than 

(a)  The  distreif  wm  given  b/  itiO.  11  O.  2,  o.  10,  f.  8. 

woL.  XI.— 38  y  2 
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directory ;  for  it  was  said  that,  if  it  were  heil  otherwise,  no  person  wouli 
bay  crops  under  an  execution.  But  a  distinction  may  be  taken  where 
the  right  to  sell  and  purchase  is  independent  of  the  statute,  as  in  the  csm 
of  the  crops  themselves,  which  may  be  seized  and  sold  at  common  law, 
and  are  at  common  law  protected  from  distress,  and  those  cases  which 
are  only  protected  by  virtue  of  the  statute :  and,  if  it  be  necessary,  in 
order  to  protect  the  pigs  from  distress,  that  an  agreement  was  made  with 
the  sheriff,  it  should  be  stated  to  have  been  made  according  to  the  pro- 
visions of  the  act.  The  purchaser,  in  cases  where  no  agreement  is  shown, 
is  to  agree  to  expend  the  produce  according  to  the  custom  of  the  country; 
and  he  is  only  warranted  in  entering  into  such  agreement  where  no  cove- 
nant or  written  agreement  is  shown. 

Another  special  ground  of  demurrer,  relied  upon  by  the  defendants, 
wiks  that,  in  the  plaintiff's  agreement,  **  such  wheat  straw  as  the  said 
Mary  Cox  and  Richard  Cox  had  a  right  to  sell  or  dispose  of,  or  would 
have  had  a  right  to  sell  or  dispose  of  in  case  the  said  execution  had  not 
been  levied,"  was  excepted,  and  that  it  was  not  shown  in  the  replication 
that  the  wheat  straw  distrained  and  mentioned  in  the  replication  was  not 
such  as  Mary  Cox  and  Richard  Cox  had  a  right  to  sell  and  dispose  of. 
This  we  consider  a  valid  objection ;  as,  for  anything  that  appears,  the 
wheat  straw  in  question  might  have  come  within  the  exception. 

These  objections,  which  we  think  must  prevs^,  render  it  unnecessary 
for  us  to  consider  any  of  the  others  speoially  assigned,  except  that  which 
was  taken  to  the  replication  as  to  the  residue  of  the  cattle,  goods, 
^4381  *^^*>  distrained,  that  it  was  an  argumentative  denial  of  Mary 
Cox  being  in  possession  of  the  farm,  and  of  the  cattle,  goods, 
fcc,  being  upon  the  farm,  or  that  it  is  an  informal  new  assignment.  We 
are  of  this  opinion,  and  think  that  the  plaintiff  should  either  have  tra> 
versed  that  Mary  Cox  was  in  possession  of  the  farm,  or  that  the  goods, 
fcc,  were  upon  the  farm,  or  have  new  assigned ;  and  that,  if  the  allegsr 
tion  in  the  plea  was  too  uncertain  to  enable  the  plaintiff  safely  to  have 
tiJcen.  issue  or  to  new  assign,  that  he  should  have  demurred  specially  oa 
that  ground. 

Our  judgment  therefore  in  this  case  is  for  the  defendants. 

Judgment  for  defendants.(a) 

(a)  S«o  the  next  OMe. 
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IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 
HUTT  V.  MORRELL.    Feb.  1. 

(For  syllabasy  seep.  425,  antd.) 

Thb  plaintiff  below  brought  error  in  the  Exchequer  Chamber :  and 
the  -writ  of  error  was  now  argued. 

John  JBender$anj  for  the  plaintiff  in  error  (the  plaintiff  below),  re- 
surgued  the  points  made  in  the  Court  of  Queen's  Bench  for  the  plaintiff 
below.(«)  [CRBSSWBLLy  J.  K  it  appears  by  this  record  that  there  may 
*have  been  any  straw  not  protected  by  the  statute,  how  is  it  pro*  r^Aoq 
teeted  at  all  ?  But  for  the  statute,  those  things  only  would  be 
exempt  from  distress  which  had  r^nained  on  the  premises  for  not  more 
than  a  reasonable  time.]  If  the  goods  seized  remain  on  the  land  too 
l<mg,  the  landlord's  remedy  is  by  action  against  the  sheriff;  Hoskins  t^ 
Knight,  1  M.  &  8.  245,  247.  But  the  point  suggested  does  not  arise. 
ISiere  is  nothing  to  show  that  any  part  of  the  straw  or  produce  remained 
for  an  unreasonable  time.  [Williams,  J.  You  do  not  ayer  that  the 
straw  was  growing  when  assigned.  If  there  was  any  not  growing,  it 
oiQght  to  have  been  remeyed  at*onoe.  Parkb,  B.  You  aver  that  the 
wheat,  straw,  &c.,  were,  after  the  seizing  and  taking  in  execution,  and 
before  the  time  when,  &c.,  cut  and  severed  from  the  soil :  but  you  do 
not  show  that  they  were  not  out  before  the  assignment.  You  should 
have  alleged  either  that  there  was  not  at  that  time  any  removable  straw 
er  produce,  or  that,  when  the  defendant  distrained,  there  had  not  been 
reasonable  time  for  removing  such  straw  or  produce.]  This  objection  ie 
not  pointed  out  by  the  demurrer.  [Parke,  B.  It  is  matter  of  substance. 
Hie  law  gives  you  only  a  reasonable  mode  of  doing  what  is  necessary ; 
you  have  to  show  that  your  proceeding  was  reasonable.  If  any  remov- 
able straw  was  assigned,  you  had  power  to  remove  it,  and  were  bound  to 
do  80  instanter.]  It  is  averred  that  ^^  a  reasonable  time  had  not  elapsed 
for  the  plaintiff  to  consume  the  said  straw  and  produce  according  to  the 
aaid  agreement  and  the  provisions  of  the  said  act."  [Parks,  B.  That 
is,  to  consume  what  you  were  bound  to  consume,  and,  it  may  be,  some- 
thing else.]  No  specific  straw  is  pointed  out.  *And,  when  it  f^aaa 
is  said  that  the  pigs  were  kept  and  used  on  the  farm  ^^  for  the  ^ 
purpose  of  consuming  the  said  straw  and  other  produce,"  under  the  pro- 
visions of  the  act,  **and  the  said  agreement  of  the  plaintiff,"  it  must  be 
intended,  at  least  on  general  demurrer,  that  all  the  straw  and  produce 

(«)  Ai  to  the  omittioiiy  in  the  agretmeiit  fot  ont,  to  negatiTO  any  prior  agreomoDt  or  oovonaiitj 
fto  ooDtendod  tlukt»  if  nth  prior  oontnot  oziatad,  it  was  a  matter  for  a  rejoinder.  On  the  point 
.thii(t  tlie  pnrebaaer  ought  not  to  be  affected  by  an  irregnlaritj  of  the  iheriif,  he  referred  to  th« 
fraith  aad  rfztb  leetlona  of  itat  66  Q.  8,  e.  50. 
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were  sach  as  the  pigs  were  to  hare  consumed  according  to  the  agreement, 
and  as  remained  unconsumed  for  want  of  reasonable  time.  [Parke,  B, 
You  are  to  show  by  averment  a  substantial  title  against  the  landlord* 
Cresswbll,  J.  The  replication  does  not  exclude  a  supposition  that 
*^  the  said  straw  and  other  produce"  may  comprise  some  that  you  were 
bound  to  remove  and  some  that  you  were  not.  Parke,  B.  Suppose  the 
defendants  had  alleged  that  the  straw  and  produce  in  question  were  not 
all  kept  for  consumption  on  the  farm,  and  issue  had  been  taken,  and  the 
evidence  had  been  that  part  was  removable,  and  part  was  straw  and 
produce  for  consumption.]  The  issue  must  have  been  found  for  the 
defendants.  But  then  it  would  not  have  been  true  that  the  pigs  were 
kept  for  the  purpose  of  consuming  ^Hhe  said  straw  and  other  produce" 
"under"  "the  said  agreement  of  the  plaintiff."  [Parke,  B.  The 
words  import  only  that  they  were,  kept  to  consume  so  much  as  you  had 
a  right  to  consume  under  that  agreement.]  The  objection  resolves  itself 
into  this :  that  the  plaintiff  fails  to  show  that  a  reasonable  time  had  not 
elapsed  fbr  disposing  of  all  the  produce  before  the  distress  took  place. 
But  the  defendants  ought  not  to  have  demurred;  they  should  have 
rejoined  that  a  reasonable  time  had  elapsed.  At  all  events  the  point 
cannot  arise  on  general  demurrer.  [Parke,  B.  The  demurrer  does 
seem  to  point  out  the  objection,  by  the  words  "  nor  that  the  said  goods, 
♦J.111  ^^'' '  "were  not  such  straw  *and  other  articles  as  the  tenants 
-I  might  have  removed  from  the  said  farm  consistently  with  some 
contract  in  writing."  But  I  cannot  help  thinking  that  the  replication  is 
bad  on  general  demurrer.]  The  whole  question  is,  on  whom  the  burden 
lies  of  averring  that  a  reasonable  time  had  or  had  not  elapsed. 

Asptnally  for  the  defendants,  was  not  heard. 

Parke,  B.  We  are  all  satisfied  that  the  replication  is  bad  in  sub- 
stance, because  it  does  not  aver  either  that  no  part  of  the  straw  or  pro- 
duce was  removable  at  the  time  of  the  assignment,  or  that  a  reasonable 
time  for  removing  or  disposing  of  the  whole  had  not  elapsed  before  tbe 
distress  was  made.  Primft  facie  all  was  removable  from  the  time  of 
assignment.  You  claim  protection  by  statute,  under  an  agreement  with 
the  sheriff;  and  you  ought  to  show  that  you  were  exercising  only  sack 
rights  as  the  agreement  gave.  The  right  was  only  to  have  the  property 
kept  on  the  premises  so  long  as  was  necessary  for  the  purposes  of  the 
assignment ;  that  is,  if  the  crops  were  cut,  till  a  cart  could  be  brought 
to  carry  them  away,  and  no  longer ;  if  standing,  till  they  could  be  cut 
and  removed,  or  consumed.  It  has  been  contended  that  the  statement 
here  is  equivalent  to  an  allegation  that  all  the  straw  and  produce  were 
irremovable,  and  such  as  ought  to  have  been  consumed  by  beasts  on  the 
premises :  but  I  think  that  is  not  a  true  construction.  And,  if  it  wer^ 
then  come  the  objections  on  special  demurrer,  that  i*^  is  not  shown  that, 
at  the  time  of  the  assignment,  no  covenant  or  written  agreement  existed 
to  use  or  expend  the  crops  in  a  particular  manner,  nor,  again,  that  the 
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Straw  *wa8  not  snch  straw  as  was  excepted  by  the  agreement  with  rntAAa 
the  plaintiff.  But  for  the  objection  in  substance  first  mentioned,  ^ 
we  should  have  wished  to  hear  the  other  side  on  these  points.  As  it  is, 
without  saying  whether  the  Court  below  is  right  on  these  or  not,  we  hold 
the  replication  bad  because  it  does  not  show  that  some  part  of  the  straw 
and  produce  in  question  were  not  removable  immediately  on  the  assign- 
ment. 

GRBSswBLLand  Williams,  Js.,  and  Rolfe  and  Platt,  Bs.,  concurred. 

John  JBendenon  then  contended  that  the  plaintiff  was  still  entitled  to 
judgment  on  the  second  part  of  the  replication.  No  new  assignment 
aras  wanted ;  and  the  conclusion  was  proper.  The  plaintiff,  in  this  part 
of  the  replication,  merely  fixes  the  identity  of  the  premises  in  question, 
by  explaining  what  is  the  ^^  said  farm"  mentioned  in  the  plea.  ^'  Where 
a  replication  denies  the  whole  substance  of  the  defendant's  plea,  there 
the  plaintiff  may  tender  issue,  and  conclude  to  the  country.  But  where 
he  selects  one  out  of  several  facts,  he  may  traverse  that  one,  and  conclude 
with  a  verification ;"  per  Ashhurst,  J.,  in  Hedges  i;.  Sandon,  2  T.  R. 
439,  442.  [Parke,  B.  By  the  New  Rules,  Reg.  Gen.  Hil.  4  W.  4. 
General  rules  and  regulations,  13, 5  B.  &  Ad.  vi.,  ^^  All  special  traverses, 
or  traverses  with  an  inducement  of  affirmative  matter,  shall  conclude  to 
the  country."  This  part  of  the  replication  is  a  special  traverse.]  But 
only  a  partial  one.  The  mere  fact,  that  the  tenant  had  given  up  part 
of  the  farm  when  the  distress  was  made,  would  not  have  *pre-  j-^aao 
Tented  the  operation  of  stat.  8  Ann.  c.  14,  s.  7  :  it  was  necessary  ^ 
to  add  that  the  residue  of  the  goods  were  not  on  the  part  retained :  and 
the  double  averment  required  a  verification.  [Parke,  B.  We  made 
the  new  rule  to  avoid  that  necessity.]  The  plaintiff  could  not  precisely 
traverse  the  averment  in  the  plea,  that  Mary  Cox  ^^  was  still  in  possession 
of  the  said  farm."  [Cresswbll,  J.  What  need  had  you  to  deny  she 
was  in  possession  of  the  entire  farm,  they  not  affirming  it?]  Their 
averment,  prim&  facie,  meant  that  she  was  possessed  of  the  whole.  If 
they  had  shown  a  distress  made  in  any  part  of  which  she  was  possessed, 
they  would  have  been  entitled,  on  the  plea,  to  succeed.  [Cresswell,  J. 
Then  her  being  iA  possession  of  the  whole  was  not  material.  Parke,  B. 
The  plea,  in  substance,  is,  that  the  goods  were  taken  on  a  place  of  which 
ahe  had  been  tenant,  and  continued  in  possession.  You  should  have  tra» 
versed  that.] 

AipinaUj  contrdr,  was  not  heard. 

JPer  Curiam  (Cresswell,  J.,  Parke,  Rolfb,  and  Platt,  Bs.(a)), 

Judgment  affirmed. 

(a)  WiLUAXS,  J.|  had  laft  the  Court 
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•444]      'IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 
ELIZABETH  DOUGHTY  v.  BOWMAN  and  FULFORD.    FA.  I 

By  indenture  of  leue,  B.,  the  lesaee,  for  hlmeelf,  hie  ezeentors,  administrators,  and  assignsy  oot*. 
xnanted  with  the  lessor  to  baild  four  messuages  on  the  land  within  a  speeified  time  from  tbs 
date  of  the  demise,  and  to  pay  rent,  4o.;  and  there  was  a  clause  for  re-entry  on  non-perform- 
ance of  this  or  eertain  other  covenants.  By  a  subsequent  indentore,  B.  demised  to  plaintiff 
(the  houses  not  haTing  been  built),  and  eorenanted  with  plaintiif  that  B.,  kit  kein,  exeentof*, 
*  or  adminittreOon  (not  adding  anient),  would  pay  the  rent  reeerred  by  the  former  indentnr^ 
and  perform,  or  effeduaUy  indemnify  plaintiff  of,  from,  and  againtt,  aU  the  covenant*  thereia 
contained  on  the  lessee's  or  assignees'  part  to  be  performecL  B.  afterwards  assigned  to 
defendants. 

Held  by  the  Court  of  Bzeheqner  Chamber,  affirming  the  judgment  of  the  Queen's  Bench,  thit 
the  coTcnant  to  plaintiff  was  not  such  a  corenant  as  would  pass  with  reyenion  of  the  land 
and  bind  assignees  not  named ;  and  therefore  that  the  plalnUff  could  not  recorer  against  the 
defendants  for  not  building  the  #aB  or  indemnifying  plaintiff  against  eviodon  for  breach  of 
the  covenant  to  build. 

GovENAKT.  The  declaration  stated  that,  on,  &c.,  "bj  a  certidn  inden- 
ture then  made  between  Joshna  Scholefield,  Esq.,  of  the  one  part,  and 
Edward  Burt  of  the  other  part,  the  said  J.  Scholefield  demised  nnto  the 
said  E.  Burt  certain  unfinished  messuages  and  certain  lands,"  &c.,  in  thd 
indenture  particularly  described,  habendum  to  him,  his  execntors,  admi- 
nistrators, and  assigns,  for  ninety-nine  years  from  September  2(Hh,  1838, 
yielding  and  paying  for  the  same  the  yearly  rent  therein  mentioned : 
^  and  the  said  E.  Burt  did  thereby,  for  himself,  his  executors,  adminis- 
trators, and  assigns,  covenant,  promise,  and  agree  with  and  to  the  said 
J.  Scholefield,  amongst  other  things,  in  manner  following,  viz.  that  he  the 
said  E.  Burt,  his  executors,  administrators,  or  assigns,  should  and  would, 
Irithin  the  space  of  two  years  from  the  day  of  the  date  of  the  said  indenture, 
erect  and  build  upon  the  piece  or  parcel  of  land  lastly  thereinbefore  de- 
scribed, and  thereby  demised,  four  or  more  good  and  substantial  messuages 
*44^1  or  *dwelling-hou8es,  with  necessary  outbuildings,"  &c.,  **  and  finish 
-'  the  whole  in  a  good  and  workmanlike  manner,"  and  expend  5001. 
in  the  erection-  of  such  messuages,  &c. :  and  it  was  provided,  and  the 
indenture  was  upon  the  express  condition,  that,  if  rent  were  in  arrear 
twenty-one  days  and  no  sufficient  distress  found,  ^^or  if  the  said  E.  Burt, 
his  executors,  administrators,  and  assigns,  should  neglect  or  fail  in  the 
performance  or  observance  of  any  or  either  of  the  said  covenants,"  the 
demise  should  thenceforth  cease,  and  Scholefield  might  at  any  time  after 
such  breach  re-enter.  Averment  that,  after  the  making  of  the  inden- 
ture, Burt  entered  and  was  possessed,  &c.,  and  being  so  possessed,  after- 
wards, and  bef '>re  the  expiration  of  two  years,  &c.  (as  above),  and  before 
either  of  the  said  messuages,  &c.,  had  been  erected  on  the  said  piece  of 
land,  to  wit,  on,  &c.,  ^^  by  a  certain  indenture  then  made  between  the 
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■aid  E.  Bart  of  the  vne  part  and  the  plaintiff  of  the  other  part*'  (pro- 
fart),  ^'  the  said  E.  Burt,  in  consideration  of  the  sum  of  8002.  to  him  lent 
«uid  advaneed  hy  the  plaintiff/'  &c.,  ^^  demised  onto  the  plaintiff  all  the 
promises  comprised  in  and  demised  by  the  indenture  firstly  above  men- 
tioned} to  hold  the  same  unto  the  plaintiff  from  the  date  of  the  last- 
mentioned  indenture  for  all  such  residue  of  the  said  term  of  ninety-nine 
jears  as  was  then  unexpired,  save  only  the  last  day  of  the  said  term» 
freed  and  absolutely  discharged,  or  otherwise  by  the  said  E.  Burt,  his 
executors,  administrators,  or  assigns,  effectually  indemnified,  from  and 
against  the  said  rent  and  the  observance  and  performance  by  the  plain- 
tiff of  the  said  covenants :  subject  nevertheless  to  a  proviso  for  redemp- 
tion thereof  on  payment  to  the  plaintiff  on  the  29th  day  of  March  then 
next  of  the  said  sum  of  800L  *and  interest.  And  the  said  E.  f^aa^ 
Burt  divi,  in  and  by  the  last-mentioned  indenture,  for  himself,  his 
heirs,  executors,  and  administrators,  covenant  with  the  plaintiff  that  he 
the  said  E.  Burt,  hu  heivMy  exeeutan,  or  adminiitratorMj  should  and  would, 
st  all  times  thereafter  during  the  continuance  of  the  said  mortgage  secu- 
rity, well  and  truly  paj^  the  yearly  rent  by  the  first  above-mentioned  inden- 
ture  reserved,  and  alio  all  taxesj  ratee,  and  aesetemente  whatsoever  pay* 
eMe  in  respect  of  the  said  premieeSf  and  observe  and  perform^  or  effectually 
imdemnify  the  plaintiff  of,  from,  and  again^y  all  and  singular  the  pro- 
visOj  covenants,  and  agreements  therein  contained  on  the  lessee  s  or 
meeignees*  part  to  be  observed  and  performed.  As  by  the  last-mcntioned 
indenture,"  &c.  Averment  that,  under  and  by  virtue  of  the  last-men- 
tioned  indenture,  plaintiff  entered  and  was  possessed,  &c.,  the  reversion 
being  in  Burt;  and  that,  while  plaintiff  was  so  possessed,  and  within 
two  years  from  the  date  of  the  first-mentioned  indenture,  and  before 
Sifirt  had  erected  the  said  four  messuages,  &c.,  or  any  messuage,  &c.,  on 
the  said  piece  of  land,  to  wit,  on,  &c.,  ^^  all  the  estate  and  interest  of  the 
Baid  E.  Burt  of  and  in  the  said  demised  premises,  and  all  his  right  and 
title  thereto,  came  to  and  vested  in  the  defendants  by  assignments,  who 
Ihen  and  from  thenceforth  continually,  until  and  at  the  time  of  the  entry 
by  the  said  Joshua  Scholefield  as  hereinafter  mentioned,  became  and 
ircre  possessed  thereof  as  assignees  of  the  said  reversion."  Further 
averment,  that  Burt  did  not  on  the  said  29th  March  or  at  any  other  time 
pay  the  300/.  or  redeem  the  premises  according  to  the  said  proviso  in 
that  behalf;  and  the  300Z.  remains  unpaid:  and  ^'that  the  defendants, 
after  they  became  so  possessed  as  aforesaid,  did  not  nor  would  observe 
or  ^perform,  nor  effectually  or  otherwise  indemnify  the  plaintiff  r^AA*T 
of,  from,  and  against,  the  covenants  and  agreements  in  the  said  '~ 
first-mentioned  indenture  on  the  lessee's  or  assignees'  part  to  be  observed 
and  performed,  but,  on  the  contrary  thereof,  the  defendants  wholly 
aeglected  so  to  do,  and  therein  failed  and  made  default  in  this,  to  wit, 
tiukt  the  defendants  did  not  nor  would,  but  wholly  neglected  and  refused 
ttf|  erect  or  build  uUhin  the  space  of  two  years  from  the  day  of  the  date 
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of  the  said  indenture  first  hereinbefore  mentioned,  or  at  any  other  tim^ 
upon  the  Baid  piece  or  parcel  of  land  lastly  in  the  said  indenture  described 
and  thereby  demised,  four  good  and  mbUantial  meeetuiges  or  dwellings 
houseej  or  any  meMuagee  or  dwelling-houses  whatsoever^  and  did  not  nor 
wouldj  nor  did  the  said  E.  Burt,  at  any  time,  nor  has  either  of  them, 
effectually  or  otherwise  indemnified  the  plaintiff  of  from,  or  against  the 
said  covenants.**  The  count  then  stated  that,  after  the  expiration  of  the 
two  years,  and  while  defendants  and  plaintiff  were  so  respectively  pos- 
sessed as  aforesaid,  to  wit,  on,  &;c.,  Scholefield,  on  account  of  the  said 
breach  of  covenant,  and  by  virtue  and  in  exercise  of  the  power  in  the 
first-mentioned  indenture  contained,  lawfully  entered  and  expelled  plain- 
tiff, &c.,  and  retook  the  premises,  and  became  repossessed  as  of  his  for- 
mer estate;  by  means  whereof  the  demise  then  ceased  and  became 
void,  and  plaintiff  was  deprived  of  the  demised  premises,  and  of  the 
security,  &c. 

General  demurrer  by  Bowman«    Joinder. 

Demurrer  by  Fulford,  assigning  for  causes  that  the  covenant  alleged 
to  have  been  broken  is  personal,  and  that  assigns  are  not  bound  by  it: 
*dAfn  ^^^^  ^^^  declaration  does  *not  show  a  suflBcient  cause  of  action 
-■  against  Fulford ;  and  that  no  action  at  law  can  be  maintained 
against  him  on  the  covenant  contained  in  the  deed  set  forth  in  the  decla- 
ration.    Joinder. 

The  demurrer  was  argued  in  the  Court  of  Queen's  Bench  in  Easter 
Term  (April  27  th),  1847,  by  Joseph  Addison  for  the  defendant  Bowman, 
Willes  for  the  defendant  Fulford,  and  Orowder  for  the  plaintiff.  The 
arguments  used  and  authorities  cited  will  appear  suflSciently  by  tli# 
report  of  the  argument  in  the  Court  of  Error. 

Lord  Denman,  C.  J.  I  am  clearly  of  opinion  that  this  is  not  a  cove- 
nant running  with  the  land. 

Patteson,  J.  I  am  of  the  same  opinion.  There  are  two  sorts  of 
covenants,  the  one  binding  the  assignee  of  land  whether  named  or  not, 
the  other  not  binding  him  unless  he  is  named.  If  the  covenant  in  ques* 
don  be  considered  as  a  covenant  to  build  houses,  then  it  relates  to  a  thing 
not  in  esse  at  the  time  of  the  demise,  and  does  not  bind  the  assignee  of 
the  land,  as  he  is  not  named ;  if  it  be  considered  as  a  covenant  of  indem- 
nity, then  it  is  conceded  that  the  assignee  is  not  bound. 

WiGHTMAN  and  Erle,  Js.,  concurred.       Judgment  for  defendants. 

The  plaintiff  brought  error  in  the  Exchequer  Chamber,  and  assigned, 
as  special  grounds,  that  the  declaration  shows  a  sufficient  cause  of  action 
against  Bowman  and  Fulford,  and  that  an  action  at  law  lies  against 
stAAQi  *^^^™  A^  the  plaintiff's  suit  for  the  breach  of  the  covenant  in  the 
•J  indenture  set  forth  in  the  declaration.  And  also  that  the  said 
oovenant  was  and  is  in  the  nature  of  a  covenant  for  title,  and  was  and  ii 
one^  which  runs  with  the  land  and  binds  the  assignee,  though  not  named 
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m  the  said  ooyenant  in  the  said  declaration  mentioned.    Joinder  in 
enor. 

The  writ  of  error  was  now  argued. 

Orowder,  for  the  plaintiff  in  error  (plaintiff  below).  The  coTenant 
dedared  upon  binds  the  assignees,  though  not  named.  In  its  real  effect 
(regard  bemg  had  to  the  nature  of  the  previous  indenture)  it  is  a  covci* 
nsnt  for  quiet  eiyoyment.  The  case  does  not  fall  within  the  first  reso- 
lation  in  Spencer's  Case,  5  Rep.  16  a,  where  it  was  held  that,  if  ^^  th^ 
corenant"  (to  build  a  wall  on  demised  land)  ^^  concerns  a  thing  which 
ws8  not  in  esse  at  the  time  of  the  demise  made,  but  to  be  newly  built 
after,"  it  ^^  shall  bind  the  covenantor,  his  executors  or  administrators^ 
and  not  the  assignee."  The  resolution  applicable  here  is  the  fourth  in 
the  same  case,  where  it  is  said  that,  '^  if  a  man  makes  a  lease  for  years 
by  this  word  eoneetn  or  dimwiy  which  implies  a  covenant,  if  the  assignee 
of  the  lessee  be  evicted,  he  shall  have  a  writ  of  covenant."  Merrill  t^. 
Frame,  4  Taunt.  829,  was  relied  upon  in  the  court  below,  as  showing 
that,  if  the  plaintiff  declares  upon  an  express  covenant  for  quiet  enjoy* 
meat,  which  is  found  inapplicable,  he  cannot  recover  on  the  covenant 
implied  by  the  word  '^  demise."  But  in  the  present  case,  if  the  covenant 
to  pay  the  rent  and  fulfil  the  stipulations  of  the  lease  passes  *to  ri^AKik 
the  assigns,  a  covenant  for  quiet  enjoyment  clearly  passes  also, 
and  they  are  liable  for  a  non-observance  of  the  former  covenants,  by 
which  the  estate  is  lost.  The  authorities  on  this  subject  are  collected, 
and  the  law  explained,  in  Mr.  Smith's  note  on  Spencer's  Case,  1  Smith's 
Lead.  Ga.  27.(a)  [Parkb,  B.  Is  the  covenant  here  anything  more 
than  a  covenant  to  indemnify  7  And,  if  not,  how  can  it  run  with  the 
reversion,  the  assigns  not  being  named?]  The  stipulations  with  the 
plamtiff  are  not  to  be  considered  as  an  alternative  covenant;  taken  toge^ 
ther  they  amount  to  a  covenant  for  continued  quiet  enjoyment.  [Mauls, 
J.  Would  not  it  have  been  a  good  assignment  of  a  breach,  to  allege  that 
the  houses  were  not  built  ?  Cresswell,  J.  If  the  original  covenant  as 
to  that  had  been  broken,  would  not  the  now  plaintiff  have  been  entitled 
to  damages  ?]  Only  nominal  ones,  if  her  possession  had  not  been  dis- 
turbed. The  contract  is  that  Burt  shall  perform  his  covenants  with 
Scholefield,  or  indemnify  the  plaintiff  against  them.  He  is  to  see  that 
she  is  not  turned  out.  [Maule,  J.  By  any  breach  of  the  covenants  in 
Us  lease.  But  there  are  other  ways  in  which  she  might  have  been  turned 
oat  so  that  a  covenant  for  quiet  enjoyment,  if  this  were  one,  would  have 
been  broken.]  In  Roe  dem.  Bamford  v,  Hayley,  12  East,  464,  it  was 
held  that  a  power  reserved  in  a  lease  to  the  lessor,  his  executors  ot 
administrators,  to  give  notice  of  determining  the  lease  at  the  end  of  seven 
years,  passed  to  a  devisee  of  the  reversion.  [CrbsoWBLL,  J.  The  power 
reserved  was  part  and  parcel  of  the  subject  of  demise,  and  went  with  the 

(a)  See  p.  S9. 
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^4511  ^^^^^^i^  when  the  lessor  graBted  that.]  Other  ^iiiBtmeeB  wn 
■^  mentioned  in  the  judgment  delivered  by  Lord  Ellenboboucs^ 
(page  469).  It  was  agreed,  in  King  t;.  Jones,  5  Taunt.  418,  that  a  cove* 
liant  for  further  assurance  runs  with  the  land,  A  ccvenant  by  lessee, 
for  him  and  his  executors,  to  repair  the  house  demised,  binds  an  assignee 
though  not  named ;  so  does  a  covenant  ^*  to  discbarge  the  lessor  de  omni- 
bus oneribns  ordinariis  et  extraordinariis ;"  The  Dean  and  Chapter  ef 
Windsor's  Case,  5  Rep.  24  a.  The  same  law  has  been  recognised  aa  to 
a  covenant  to  reside  on  the  demised  premises ;  Tatem  v.  Chaplin,  2  H. 
Bl.  133 :  and  the  principle  on  which  these  decinons  rest  is  upheld  in 
aiany  other  instances ;  among  which  are  Vyvyan  v.  Arthur,  1  B.  &  C 
410,  Easterby  v.  Sampson,  6  Kng.  644,(a)  Vernon  v.  Smith,  5  B.  &  Aid. 
1  (though  this  last  case  turned  ultimately  on  a  provision  of*  the  Building 
Act),  and  Noke  v.  Awder,  Cro.  Elia.  378,  436,  which  was  relied  upon  in 
Campbell  v.  Lewis,  3  B.  &;  Aid.  892«(ft)  Assuming  that  the  covenant 
declared  upon  consisted  of  distinet  branches,  still,  if  the  undertaking  te 
indemnify  were  omitted,  the  remaining  covenant  would  be  one  which  raa 
with  the  land :  and,  that  being  so,  the  assignees  of  the  reversion  were 
not  less  bound  to  fulfil  the  terms  of  the  lease  because  an  alternative 
undertaking  was  inserted  in  Burt's  agreement  with  the  plaintiff. 

Joseph  AddisoHj  contri.  The  covenant  is  to  indemnify,  and  therefore 
•ii^9i  ^  P^i*8onal  and  does  not  bind  *the  assignee.  Burt  promises  the 
-■  plaintiff  generally  to  perform  the  covenants  in  the  lease,  but  does 
tot  stipulate  with  her  for  building  the  houses  in  any  given  time.  Look- 
ing to  the  whole  context,  the  reasonable  construction  is  that  Burt  under- 
takes merely  to  save  the  plaintiff  harmless  as  to  these  covenants,  which 
he  might  do  in  other  ways  than  by  performing  them.  The  plaintiff's 
ease  cannot  be  rested  on  a  covenant  implied  from  the  demise.  First,  the 
lease  is  not  set  out,  so  as  to  show  that  the  word  dimisi  is  contained  in  it 
And,  secondly,  if  a  covenant  for  quiet  enjoyment  were  implied,  the 
express  covenants  here,  which  are  to  a  different  effect,  would  supersede 
the  implied  one.  The  rule  on  this  subject  is  found  in  2  Bac.  Abr.  842 
(7th  ed.),  tit.  Covenant  (B),  Nokes's  Case,  4  Rep.  80  6  (4th  resolution), 
Johnson  v.  Procter,  Yelv.  175,  Merrill  v.  Frame,  4  Taunt.  329,  Shepp. 
Touchst.  165,  ch.  7,  Line  v.  Stephenson,  5  New  Ca.  183.(c)  And,  if 
there  is  not,  here,  any  implied  covenant  for  quiet  enjoyment,  neither  is 
any  expressed.  It  was  asked  by  the  court  whether,  according  to  the 
view  taken  on  the  other  side,  not  building  the  houses  would  be  a  breach 
of  the  covenant ;  and  the  contrary  was  not  maintained :  and  then  there 
Is  an  alternative,  to  indemnify,  and  the  choice  between  the  alternatives 
would  surely  be  with  the  covenantor.    [Parke,  B.    Can  part  of  the 


(a)  In  EkoK  Cb.,  aAnning  the  judpsMt  of  K.  B.  in  Sampton  v.  Eftsterby,  0  B.  4  C.  505. 
(&)  The  Mayor  of  Congleton  v.  PatUson,  20  East,  30,  was  also  cited  in  the  Court  below,  m 
•splainin^;  the  role  of  law. 
(e)  In  Ex.  Ch.,  aflirming  judgment  of  Common  Pieaa  in  Line  «.  Stephensony  4  New  Ca.  67& 
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eorenant  run  irith  the  land,  and  part  not  ?]  The  dafeniants  are  n«t 
fnterested  in  so  contending.  There  is  nothing  in  stat.  82  H.  8,  c.  84, 
I.  2,  to  authorize  such  a  sererance. 

^Orowder^  in  reply.  The  words  of  s.  82  H.  8,  c.  84,  are  quite  gene-  r«4co 
nd.  B J  s.  2,  lessees  and  their  assigns  are  to  hare  the  like  remedy  ^ 
against  the  grantees  of  reversions  and  their  assigns  ^^  for  any  condition, 
eorenant  or  agreement  contained  or  expressed  in  the  indentures  of  their 
lease  and  leases"  as  the  same  lessees  might  have  had  against  the  lessors 
and  grantors.  There  is  no  legal  distinction  between  express  and  implied 
covenants  (except  such  covenants  as  the  law  implies)  ;  and  this  was  laid 
down,  with  reference  to  a  covenant  for  quiet  enjoyment,  in  Williams 
9.  Bnrrell,  1  Com.  B.  402,  481.  And,  supposing  that  the  covenant 
in  question  is  for  title  or  for  quiet  enjoyment,  can  it  the  less  bind 
the  assignee  because  it  includes  also  a  covenant  for  indemnity  ?  [ Ali- 
DERSON,  B.  Can  you  make  one  party  or  another  liable  for  the 
breach  of  a  covenant  accordingly  as  the  breach  is  one  or  the  other 
of  two  things  ?]  There  is  no  case  so  stating :  but  Ihere  is  not,  in 
principle,  any  reason  against  it.  [Parke,  B.  Tou  make  the  covenant 
operate  as  for  quiet  enjoyment  because  it  is  for  indemnity.  As  a  mere 
covenant  to  build,  it  would  not  pass  to  the  assignee.]  It  is  a  covenant 
that,  as  far  as  the  covenantor  is  concerned,  there  shall  be  quiet  enjoyment : 
a  covenant  against  those  acts  of  the  covenantor  for  which  the  lessor 
might  evict,  and  by  which,  therefore,  the  covenantee  might  be  damnified. 
[Parke,  B.  It  goes  beyond  that.]  Not  in  any  respect  material  to  this 
case. 

Parke,  B.  We  are  all  of  opinion  that  the  judgment  must  be  affirmed. 
The  covenant  declared  upon  is,  to  perform  certain  covenants  in  an  exist- 
ing lease,  or  *to  indemnify  the  plaintiff  against  the  breach  of  them :  r^A^ 
and  the  question  is  whether  the  liability  under  that  covenant  of 
Bort  to  the  plaintiff  passed  with  the  land  on  assignment.  Nothing  turns 
on  the  covenant  for  quiet  enjoyment  said  to  be  implied  by  the  word 
^'demise  ;"  for  no  breach  is  laid  corresponding  to  such  a  covenant ;  and 
it  does  not  appear  by  the  pleadings  that  the  word  '^  demise"  was  used. 
Now -the  mere  covenant  to  perform  the  covenants  of  the  lease,  if  it  had 
stood  without  any  alternative,  would  have  had  no  other  effect  in  this  case 
than  if  the  former  covenants  had  been  re-inserted,  and  would  not  have 
bound  the  assignee  of  the  reversion  to  build,  because  it  only  professes  to 
bind  the  covenantor,  his  heirs,  executors  or  administrators.  The  first 
resolation  in  Spencer^s  Case,  6  Rep.  16  a,  applies  here  :  and  so  does  the 
first  of  the  two  answers  given  by  my  brother  Patteson  in  the  present 
ca8e.((i)  Assigns  are  not  named ;  and  the  covenant,  concerning  a  thing 
Hot  in  esse  at  the  time  of  the  demise,  does  not  pass  to  assigns  unnamed. 
Again,  if  the  covenant  declared  upon  presents  an  alternative,  it  is  merely 
a  covenant  to  indemniff .     Is  that,  then,  ad  idem  with  a  covenant  fnt 

(a)  p.  448.  ftoU 
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quiet  enjoyment,  assuming  that  that  covenant  would  pass?  It  is  not. 
It  might  be  broken  in  other  ways  than  a  covenant  for  quiet  enjoyment, 
and  is  therefore  larger.  And  it  cannot  be  split  merely  because  one  breach 
of  it  may  affect  the  estate,  while  the  other  is  only  collateral.  We  cannort 
say  that  the  covenant  passes  with  the  estate  because  it  is  something  larger 
than  a  covenant  for  quiet  enjoyment.  Mr.  Crowder  contends  that  th9 
*4^S1  ^^^^^^^^9  taken  all  together,  *may  be  treated  as  equivalent  to  an 
''  undertaking  that  the  covenantee  shall  not  be  turned  out.  But  a 
covenant  to  perform  former  covenants  is  different  from  a  covenant  that 
the  lessee  shall  not  be  evicted ;  and  it  cannot  be  split.  It  must  be  con-  • 
sidered  as  an  undertaking  to  perform,  or,  in  default  of  performance,  to 
indemnify :  and  therefore  it  cannot  pass  with  the  reversion.  I  think  the 
judgment  given  by  my  brother  Pattbson  is  quite  right,  though  he  hu 
only  expressed  shortly  what  I  have  delivered  more  at  length. 

Gresswbll  and  Williams,  Js.,  and  Alderson,  Rolpb,  and  Platt, 
Bs.,  concurred.(a)  Judgment  affirmed. 

(a)  Mauls,  J,,  left  the  Court  Alter  the  argument  for  the  pfauntUf  in  error. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 
LINDSAY  V.  LEIGH.    JfeJ.  2. 

Xn  trespass  for  false  imprisonment,  it  appeared  that  the  plaintiff  had  been  committed  to  prison  by  wsr- 
rant  of  a  jostioe  under  stat  4  Q.  4,  o.  34,  s.  8.  The  warrant  alleged  that  the  plaintiff  (a  collier) 
had  been  guilty  of  divers  misdemeanors,  particularly  that  he  had  absented  himself  from  tks 
service  of  his  masters  before  the  term  of  his  contract  with  them  was  completed,  contrary  to  tbs 
form  of  the  statute,  Ac. 

Held,  that  no  conviction  was  necessary  under  the  statute ;  and  that  ihe  warranty  whether  it  vti 
an  order  or  in  the  nature  of  a  conviction,  was  the  only  instrument  contemplated  by  the  kgtt- 
latnre,  and  the  legality  of  the  imprisonment  depended  upon  the  sufficiency  of  that  instmmeal 
alone. 

And  that,  whether  the  warrant  was  to  be  construed  with  less  strictness,  as  being  in  the  nstaie 
of  an  order,  or  with  greater  strictness,  as  being  in  the  nature  of  a  conviction,  it  was  bad,  sa  it 
did  not  bring  the  case  within  the  statute  by  averring  either  that  the  contract  was  in  writififr 
or  else  that  the  service  had  been  entered  upon. 

Trespass  for  assault  and  false  imprisonment. 

Plea,  Not  guilty  (bj  statute).     Issue  thereon. 
*4561       ^^  ^^^  tr\dk\  before  CoLTMAN,  J.,  at  the  Liverpool  ^Spring 
-*  assizes,  1845,  the  defendant  tendered  a  bill  of  exceptions,  in 
substance,  as  follows. 

The  keeper  of  the  house  of  correction  at  Kirkdale,  in  the  county  of 
Lancaster,  deposed  that  the  plaintiff  below  was  received  by  him  in  the 
said  house  of  correction  on  the  24th  August,  1844,  under  the  following 
warrant  issued  by  the  defendant  below. 
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•CouBty  of  lAncMtMv  \  To  the  constable  of  Inoe  in  Mackerfield  in  the 
to  wit  j  county,  and  to  the  keeper  of  the  house  of  correction 

at  Eirkdale  in  the  said  county,  and  to  each  of  them. 

"Whereas  information  and  complaint  have  been  this  day  made  unto 
me,  the  Honourable  Colin  Lindsay,  one  of  her  Majesty's  justices  of  the 
peace  in  and  for  the  said  county,  upon  the  oath  of  Adam  Gregory,  agent 
of  James  Whaley,  Frederick  Sewalis  Oerard,  and  John  Deakin,  at  their 
colliery  at  Ince  in  Mackerfield  aforesaid,  that  William  Leigh,  of  Wigan, 
in  the  said  county,  servant  to  the  said  J.  W.,  F.  S.  G.,  and  J.  D.,  as  a 
cdlier,  at  their  works  in  Ince  in  Mackerfield  aforesaid,  hath,  in  his 
service  with  the  said  J.  W.,  F.  S.  G.,  and  J.  D.,  been  guilty  of  divers 
misdemeanors  and  ill  behaviour  towards  his  masters,  and  particularly 
that  the  said  William  Leigh  hath  absented  himself  from  the  service  of 
the  said  J.  W.,  F.  S.  G.,  and  J.  D.,  before  the  term  of  his  contract  with 
them  was  completed,  contrary  to  the  form  of  the  statute  in  that  case 
made :  and  whereas,  in  pursuance  of  the  statute  in  that  case  made  and 
provided,  I  have  duly  examined  the  proofs  and  allegations  of  both  the 
said  parties  touching  the  matter  of  the  said  complaint,  and,  upon  due 
eoDsideration  had  thereof,  have  adjudged  and  determined  that  the  said 
W.  L.  *hath  in  his  said  service  been  guilty  of  divers  misdemeanours,  r^A^n 
particularly  that  he  the  said  W.  L.  hath  absented  himself  from  ^ 
the  service  of  the  said  J.  W.,  F.  S.  G.,  and  J.  D.,  before  the  term  of 
his  contract  with  them  was  completed,  and  contrary  to  the  form  of  the 
statute  in  that  case  made  and  provided:  I  do  therefore  convict  him, 
the  said  W.  L.,  of  the  said  ofience  in  pursuance  of  the  statute  in  that 
case  made  and  provided.     These  are  therefore  to  command  you,  the  said 
constable,  forthwith  to  convey  the  said  W.  L.  to  the  said  house  of  cor- 
rection at  Kirkdale  aforesaid,  and  to  deliver  him  to  the  keeper  thereof, 
together  with  this  warrant.     And  I  do  hereby  command  you,  the  said 
keeper,  to  receive  the  said  W.  L.  into  your  custody  in  the  house  of  cor- 
rection, there  to  remain  to  hard  labour  for  the  space  of  two  months  from 
the  date  hereof.     And  for  your  so  doing  this  shall  be  your  sufficient  war- 
rant.   Given  under  my  hand  and  seaF'  the  23d  August,  A.  n.  1844. 

"  Colin  Lindsay."  (l.  s.) 

Leigh  remained  in  the  said  house  under  colour  of  this  warrant  until 
the  17th  September,  1844,  ani  was  during  that  time  kept  to  hard  labour. 
On  the  last-mentioned  day  he  was  discharged  by  virtue  of  a  habeas  cor- 
pus, and  a  liberate  of  WiOHTMAN,  J.,  duly  endorsed  on  the  said  writ. 

On  behalf  of  the  defendant  below  the  following  conviction  on  parch- 
ment, under  the  hand  and  seal  of  the  said  defendant,  which,  it  was 
admitted,  was  drawn  up  after  the  discharge  of  Leigh  under  the  liberate, 
was  put  in  evidence. 

•** Comity  of  LttDCMter,  1  Be  it  remembered  that,  on,"  &c.  (21st  August,  p^^^,.^ 

^  ''''^  J  1844),  «  at  Wigan,  in  the  county  of  Lancas-  L  ^^^ 

ter,  Adam  (Gregory,  of  Ince  in  Mackerfield  in  the  said  county,  under- 

z2 
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looker  and  manager  of  James  Whiley,  Frederiok  Sevalis  Genurd,  and 
John  Deakin,  then  and  still  having  and  oarrying  on  a  collier  j  at  Ince  in 
Mackerfield  in  the  said  county,  personally  came  before  me"  (the  defendf* 
ant  below),  '^one  of  Her  Majesty's  justices,"  &c.,  ^and  informed  mt, 
Bpon  the  oath  of  the  said  A.  O.,  that  William  Leigh,  of,"  &c.,  "  did,  on 
tke  4ith  April  last  past,  contract  with  the  said  J.  W.,  F.  S.  G.,  and  J. 
D.  to  serve  them  as  a  collier  at  their  said  colliery,  and  that,  after  having 
on  the  same  day  entered  into  such  service,  according  to  his  said  con* 
tract,(a)  was,  in  his  said  service  with  his  said  masters,  gnilty  of  divers 
misdemeanors,  and  particularly  that  he,  on,"  &c.  (9th  August,  1844),  ^'  did 
absent  himself  from  the  service  of  his  said  masters  before  the  term  of  his 
contract  with  them  was  completed,  and  has  from  thence  hitherto  con- 
tinued so  absent,  contrary  to  the  form  of  the  statute  in  that  case  made 
and  provided ;  whweupon,  in  pursuance  of  the  statute  in  that  case  made, 
the  said  W.  L.  was,  on  this,"  &c.  (28d  August,  1844),  ^^at  Wigan  in  the 
said  county,  duly  brought  before  me  to  answer  the  said  complaint: 
Whereupon  I,  the  said  justice,  did  then  and  there  proceed  to  examine 
into  the  nature  and  truth  of  the  said  complaint,  in  the  presence  and 
bearing  of  the  said  W.  L. ;  and  the  said  A.  G.,  being  a  credible  wit- 
ness, did  then  and  there,  in  the  presence  and  hearing  of  the  said  W.  L., 
upon  his  oath,  depose  and  swear  that  the  said  W.  L.,  then  being 
Q  a  collier,  did,  on,"  &c.  (4th  April,  *1844),  "contract  with 
-'  the  said  J.  W.,  F.  B.  G.,  and  J.  D.,  then  having  and  carrying 
on  the  said  coUiay  at  Ince  in  Mackerfield,  in  the  county  aforesaid, 
to  serve  them  as  a  collier,  at  their  said  colliery,  from  the  said" 
4th  April,  1844,  "  until  the  said  W.  L.  should  give  to  the  said  J.  W., 
F.  S.  G,,  and  J.  D.  fourteen  days  previous  notice  that  he  intended  to 
quit  the  service,"  &c.,  "  and  had  served  them  for  such  fourteen  days; 
and  that  he,  the  said  W.  L.,  did  afterwards,  to  wit,  on  the  said"  4th 
April,  1844,  "enter  into  the  said  service,"  &c.,  "as  a* collier  at  their 
said  colliery,  under  and  in  pursuance  of  such  contract  for  service ;  and 
that  he,  the  said  W.  L.,  did  continue  to  serve  his  said  .masters  under 
and  according  to  the  said  contract,  at  the  said  colliery,  until  the"  dUi 
August,  1844 ;  and,  "  the  term  o:  the  said  contract  being  then  subsisting 
and  incompleted,  he  the  said  W.  L.  did,  on  the  said"  9th  August,  "  absent 
himself  from  the  said  service  against  the  will  of"  his  said  masters,  "or 
either  of  them,  contrary  to  the  form  of  the  statute  in  such  case  made, 
and  that  he  had  thence  hitherto  continued  so  absent :  Wherefore,  the 
said  W.  L.  not  denying  the  said  evidence  so  given,  it  manifestly  appear- 
ing to  me  that  the  said  W.  L.  is  guilty  of  the  said  offence  charged  on 
him  as  aforesaid,  I  do  hereby  convict  him  of  the  said  offence,  and  de 
adjudge  him  for  the  said  offence  to  be  imprisoned  in  the  House  of  Cor> 
rection  at  Kirkdale  in  the  said  county  for  the  space  of  two  months  from 
the  date  hereof,  and  during  that  time  to  be  held  to  hard  labour,"  &€• 
Xhe  conrielion  was  dated  the  2Sd  August,  1844. 
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Adam  Gregory,  named  in  the  conidction,  deposed  that  he  was  *^  the 
o&derlooker,  manager,  and  agent"  of  ^Messrs.  Whaley  &  Co.,  r^^gA 
the  proprietors  of  a  colliery  at  Ince,  and  that  part  of  his  duty  ^ 
was  to  hire  the  servants  and  colliers  at  the  said  colliery  :  and  he  deposed 
to  the  facts  stated  in  the  conviction.  He  also  stated  that  he  had  laid  au 
information  of  the  facts  before  the  defendant  below.  The  information, 
which  was  in  writing,  was  produced.  The  witness  was  therein  described 
18 "  onderlooker"  to  the  Messrs.  Whaley.  The  witness  further  stated 
that,  after  such  information,  a  warrant  was  issued,  under  which  Leigh 
was  brought  before  three  magistrates,  of  whom  the  defendant  below  was 
one,  at  the  Wigan  petty  sessions,  on  the  23d  August,  1844,  and  there 
convicted.  « 

The  learned  Judge,  upon  this  evidence,  directed  a  verdict  for  the 
plaintiff  bel^w.  The  counsel  for  the  defendant  excepted  to  this  direction, 
and  contended  that  the  jury  ought  to  be  directed  that  the  defendant 
below,  being  a  magistrate,  and  acting  in  a  matter  within  his  jurisdiction, 
was,  according  to  the  evidence  of  Gregory,  justified  in  the  commitment, 
and  that  the  conviction  given  in  evidence  was  a  defence  to  the  action. 
A  verdict  was  found  for  the  plaintiff  below:  and,  judgment  having  been 
entered  up  on  this  verdict,  a  writ  of  error  was  brought  in  the  Exchequer 
Chamber. 

The  case  was  argued  in  Easter  vacation,  1847,(a)  before  Wilbb, 
C.  J.,  Maulb,  Crssswbll,  and  Williams,  Js.,  and  Parke,  Rolfe,  and 
Platt,  Bs. 

Cowling^  for  the  plaintiff  in  error,  contended  that  the  conviction  was 
a  defence,  notwithstandmg  the  liberate  under  the  habeas  corpus,  as  the 
htter  proceeding  was  no  matter  of  record,  and  did  not  affect  the  conviction, 
which  was  still  subsisting:  that  the  conviction  was  good,  ^although  r«4/^<f 
it  did  not  allege  the  absence  from  service  to  have  been  without 
lawful  excuse ;  the  excuse,  as  he  argued,  being  matter  to  be  affirmed  by 
the  party  charged,  and  peculiarly  within  his  knowledge :  that,  even  if 
the  conviction  was  bad,  yet,  until  quashed,  it  was  a  defence,  and  that  * 
magistrate  could  not  be  liable  in  trespass,  where  he  had  jurisdiction  ovor 
the  matter  in  question.  But,  as  the  judgment  of  the  Court  was  given 
irrespectively  of  these  points,  a  detailed  report  of  the  arguments  upon 
them  is  deemed  unnecessary.  He  then  contended  that  the  warrant  itself, 
under  stat.  4  G.  4,  c.  34,  s.  8,  was  equivalent  to  a  conviction,  and  cited 
Johnson  v.  Reid,  6  M.  &  W.  1^,  128.  [Parke,  B.  Patteson,  J.,  in 
In  re  Gray,  2  D.  &  L.  589,  548,  has  suggested  a  doubt  whether  a  com* 
mitment  of  this  sort  must  not  set  out  the  evidence  on  which  it  proceeds ^ 
and  Regina  v.  Tordoft,  5  Q.  B.  988,  seems  to  show  that  the  commitmenl 
most,  in  some  respects,  be  construed  as  strictly  as  a  conviction.] 

Joseph  Addisofij  contrdr.  The  only  instrument  authorized  by  stat*  4 
6.  4,  c  34,  s.  3,  is  a  warrant  of  commitment.  Such  a  warrant  should 
set  out  the  evidence ;  John  Hammond's  Case,  9  Q.  B.  92 ;  and  should 

(a)  May  1201,  ISih  and  15th. 
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state  that  the  absence  from  service  was  without  lawful  excuse ;  Seth 
Turner's'  Case,  9  Q.  B.  80 ;  and  that  the  contract  of  service  was  in 
writing,  or  that  the  service  had  been  entered  upon,  in  order  to  found  the 
jurisdiction  of  the  magi8trate.(a) 

*4621  *Cowlingj  in  reply.  It  is  not  necessarj  that  the  warrant 
should  have  the  formalities  of  a  conviction.  The  statute  empowers 
the  magistrate  to  abate  the  servant's  wages  in  lieu  of  imprisonment. 
An  instrument  in  the  nature  of  a  conviction  would  not  be  necessary  in 
that  case.  Our.  adv.  vuU. 

Parkb,  B.,  now  delivered  the  judgment  of  the  Court. 

This  case  came  before  us  on  a  bill  of  exceptions  to  the  direction  of  my 
brother  Coltman,  on  the  trial  of  an^action  of  trespass  and  false  impri- 
sonment, brought  by  the  plaintiff  below  against  the  defendant.  It  ap- 
peared that  the  plaintiff  was  committed  to  the  house  of  <x>rrection  at 
Kirkdale  in  Lancashire  by  a  warrant  under  the  hand  and  seal  of  the 
defendant  Lindsay,  a  justice  of  the  peace  for  the  county  of  Lancaster, 
of  which  warrant  this  is  a  copy.  (His  Lordship  read  the  copy  of  the 
warrant :  see  p.  456,  ant^.) 

The  plaintiff  remained  in  prison  under  this  warrant,  and  was  kept  to 
hard  labour  until  he  was  discharged  on  habeas  corpus  by  my  brother 

WiGHTMAN. 

The  defendant  put  in  evidence  a  conviction  on  parchment,  under  the 
hand  and  seal  of  the  defendant,  drawn  up  after  the  discharge  of  the 
plaintiff  on  the  habeas  corpus.  This  conviction  purported  to  be  on  the 
information  on  oath  of  one  Adam  Gregory,  ^^  underlooker**  and  manager 
of  Whaley  and  others  carrying  on  a  colliery,  and  states  that  the  plaintiff 
contracted  to  serve  Whaley  and  others,  entered  into  such  service,  and 
absented  himself  from  the  said  service  before  the  term  of  his  contract 
was  completed ;  and  proceeds  to  set  out  the  evidence,  and  to  adjudicate 
*4631  ^V^^  ^^  '^^  ^^^  form.  '*'Adam  Gregory  was  examined  as  a  witness 
on  the  trial,  and  deposed  that  he  was  underlooker,  manager  and 
agent  of  Whaley  and  others :  that  he  hired  the  plaintiff,  who  entered  on 
the  service  and  absented  himself  without  lawful  excuse.  He  also  proved 
that  he  went  before  the  magistrate,  and  deposed  on  oath  to  all  the  cir- 
cumstances before  mentioned  relative  to  the  plaintiff  and  to  the  colliery, 
and  exhibited  his  information  in  writing,  which,  however,  states  him  to 
be  "  underlooker"  only.     The  information  was  produced  and  read. 

In  summing  up,  the  learned  Judge  directed  the  jury  that,  if  they 
believed  the  evidence,  they  ought  to  find  a  verdict  for  the  plaintiff.  This 
direction  was  excepted  to ;  the  plaintiff  had  a  verdict ;  and  the  sole  quee- 
tion  is,  whether  the  direction  was  right.     We  are  of  opinion  that  it  was. 

The  case  was  elaborately  argued  before  us,  and  some  important  ques- 

(a)  Addison  also  objected  that  the  defendant  below  had  no  Jarudletion,  as  the  written  infonn- 
tfon  had  been  laid  bj  an  **  underlooker/'  who  was  not  a  person  anthorited  hj  the  statnte  to  Uf 
fBoh  in  formation.  Another  objection  was  that  the  conviction,  if  otherwise  available,  was  ftWd 
COO  Ute.    See  p.  466,  post 
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tions  discnssedy  upon  whlcli  it  is  unnecessary  to  give  an  opinion :  for  we 
think  the  commitment  is  bad  upon  grounds  irrespectiye  of  some  of  those 
qaestions. 

Mr.  Addison^  for  the  plaintiff,  argued,  and  we  think  rightly,  that,  under 
the  statute  under  which  the  commitment  took  place,  4  6.  4,  c.  34  (for 
the  sentence  to  hard  labour  cannot  be  supported  under  stat.  6  G.  8,  c. 
25),  the  legislature  did  not  intend  that  there  should  be  any  other  instru- 
ment to  authorize  the  detention  than  a  warrant  or  order  of  commitment, 
founded  on  a  proper  information  by  the  master  or  his  agent ;  that  no 
conyiction  properly  so  called  was  required  or  authorized  to  be  ffled  at  the 
sessions;  and  that,  if  the  warrant  of  commitment  was  defectiye,  the 
imprisonment  was  unlawful  *and  could  not  be  rendered  legal  by  r^i^/M 
connecting  it  with  a  formal  conviction.     This  is  a  question  of  the 
construction  of  the  particular  act  of  parliament  under  which  the  com- 
mitment took  place ;  for  it  is  just  as  competent  to  the  legislature  to 
authorize  a  magistrate  to  exercise  a  summary  authority,  out  of  the  course 
of  the  common  law,  by  a  simple  order,  which  shall  be  delivered  to  the 
person  who  is  to  execute  it  and  be  his  warrant  for  so  doing,  and  remain 
in  his  custody,  as  it  is  to  authorize  him  to  proceed  by  summons  and  con- 
yiction (which  has  to  be  filed  at  the  sessions)  and  commitment  thereon, 
though  the  latter  is  by  far  the  more  usual  course.     A  reference  to  the 
statute  6  G.  8,  c.  25,  in  pari  materift,  and  the  case  of  Rex  v.  The  Jus- 
tices of  Staffordshire,  12  East,  572,  which  treats  such  an  instrument  as 
an  order  of  commitment  only,  not  a  convietiony  strongly  confirms  this^ 
view  of  the  case ;  and  the  context  in  stat.  4  G.  4,  c.  84,  shows  that,  in  deal- 
ing with  cases  brought  before  them  by  complaint  of  the  master  or  mana- 
ger, as  in  abating  wages,  an  order  is  all  that  would  be  required.     But, 
by  whatever  name  this  instrument  is  called,  I  think  it  clear  that  it  is  the 
only  ingtrument  which  the  legislature  intended  to  exist  in  this  case. 
This  must  necessarily  be  in  the  custody  of  the  keeper  of  the  gaol :  and  no 
mention  is  made,  expressly  or  by  implication,  of  any  other  instrument, 
still  less  of  a  formal  record  which  is  to  be  filed  at  the  sessions,  and  form 
one  of  its  records,  as  a  conviction  does.     In  the  case  of  Johnson  v.  Reid, 
6  M.  &  W.  128, 1  expressed  an  opinion  that  no  conviction  was  necessary 
under  this  statute ;  to  which  opinion  I  adhere :  but,  whether  this  be  an 
order,  as  indeed  we  think  it  is,  or  be  in  the  nature  of  *a  con  vie-  r^^^c 
tion,  it  being,  as  it  seems  to  us,  the  only  document  the  existence 
of  which  the  legislature  contemplated,  the  legality  of  the  imprisonment 
must  depend  on  the  legality  and  sufiBciency  of  that  ihstrument  alone. 

Now,  whether  {his  instrument  is  to  be  construed  with  less  degree  of 
strictness,  as  being  an  order  (Rex  v,  Lloyd,  2  Strange,  996),  or  with  a 
greater  degree,  as  being  a  conviction,  as  the  Court  of  Queen's  Bench  in  some 
recent  cases  (John  Hammond's  Case,  9  Q.  B.  92)  have  intimated,  I  think 
the  warrant  is  bad.  Every  instrument  which  is  to  affect  a  man's  liberty  or 
property  out  of  the  course  of  the  common  law  ought,  on  the  face  of  it, 
VOL.  XI. — 85 
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to  show  the  authority  enfficlently ;  and  we  think  this  does  not.  We  do  not 
consider  it  necessary  to  say  whether  the  objection  is  well  founded,  which 
appears  to  have  prevailed  in  Seth  Turner's  Case,  9  Q.  B.  80,(a)  to  a  sisiilai 
warrant,  viz.,  that  it  does  not  state  that  the  plaintiff  ''  absented  himself 
without  lawful  exctuey"  because  we  think  that  the  commitment  is  invalid 
as  it  does  not  bring  the  case  within  the  statute  4  G.  4,  c.  84,  by  the  aver- 
ment either  that  the  contract  to  serve  was  in  writing,  or  that  the  service 
was  entered  upon,  one  of  those  two  circumstances  being  essential  to  give 
the  magistrate  jurisdiction  to  commit  to  hard  labour. 

For  this  reason,  we  are  of  opinion  that  the  commitment  did  not  afford 
a  justification  to  the  defendant  below.  This  view  of  the  case  makes  it 
unnecessary  to  iecide  whether  this  conviction  could  be  connected  with 
this  commitment,  looking  at  the  peculiar  frame  of  it,  and  supposing  that 
it  was  competent  to  the  magistrate,  under  this  statute,  to  support  his 
*4661  ^^^^^^  ^7  ^  proper  ^conviction  filed  at  the  sessions.  I^or  is  it 
necessary  to  decide  whether  this  conviction  is  bad  on  the  face  of 
it ;  nor  whether,  supposing  it  to  have  been  otherwise  unobjectionable,  it 
was  filed  too  late,  and  was  in  the  same  condition  by  reason  of  the  plain- 
tiff's prior  discharge  as  if  it  had  been  filed  after  a  former  conviction 
quashed.  These  questions  were  fully  argued :  but,  in  the  view  we  take 
of  the  case,  they  are  immaterial. 

And,  being  satisfied  that  the  right  to  imprison  the  plaintiff,  and  keep 
him  to  hard  labour,  depends  wholly  on  the  validity  of  the  warrant,  being 
the  only  instrument  contemplated  by  the  act,  we  think  the  direction  was 
right,  and  therefore  the  judgment  should  be  affirmed. 

Judgment  aflbined.(ft) 

(a)  See  Vui  Boren'i  Case,  9  Q.  B.  669. 

(b)  Reported  by  H.  Daiison,  Esq. 


ROE  on  the  demise  of  SNAPE  v.  NEVILL.    Feb.  3. 

Testator,  being  seiied  of  freehold  and  copyhold  property,  nade  hia  will,  ordering,  irst^  that 
debts  should  be  paid,  and  then  devising  to  his  wife,  for  her  life,  his  dwelling-house,  crofli  and 
garden,  part  of  the  freehold,  with  remainder  over.  The  will  then  proceeded :  Ako  I  give^  ACit 
unto  my  said  wife,  her  heirs  and  assigns  for  ever,  aU  my  real  and  personal  estate  whatnerer 
and  wheresoever  unto  me  belonging,  both  freehold  and  copyhold,  and  now  surrendered  to  the 
uses  of  my  will,  and  to  have  the  same  at  my  decease :  bnt,  if  my  personal  estate  should  not  te 
sufficient  to  discharge  my  debts,  then  I  charge  my  copyhold  estate  with  the  payment  of  tb« 
same :  And  he  appointed  his  wife  and  others  executors. 

Held,  that  the  latter  clause  of  the  will  did  not  revoke  the  former,  bnt  gave  the  wife,  in  additloa 
to  her  life  estate  in  tho  freehold  house,  crofl  and  garden,  an  estate  in  fee  in  the  oopyhold  sad 
the  other  freehold  property,  leaving  untouched  the  remainder  created  by  the  flni  elaase. 

Ejectment  for  a  messuage  or  dwelling-house  and  garden,  and  a  croft 
of  freehold  land,  in  the  parish  of  Yoxall,  Staffordshire.  By  consent  of 
parties  and  leave  of  a  judge,  after  issue  joined,  the  following  case  ms 
stated  for  the  opinion  of  this  Court. 
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*The  lessor  of  the  plaintiff  is  the  heir  at  law  of  Mary  Lester,  rinAan 
the  person  named  in  the  will  of  Thomas  Lester  of  YozaU,  Stafford-  ^ 
dhire,  who,  being  seised  in  fee  of  the  freehold  dwelling-honse,  croft  and 
garden  sought  to  be  recovered  in  this  action,  and  also  of  other  freehold 
laod  and  of  other  copyhold  land,  made  his  last  will,  dated  8th  February, 
1810,  duly  executed,  &c.,  in  the  words  following. 

^^I,  Thomas  Lester,  of,"  &c.,  '*  tailor,  being  of  sound  and  disposing 
mind,''  &c.,  ^'  do  make  this  my  last  will  and  testament  in  manner  follow- 
ing, that  is  to  say :  First,  I  desire  to  be  decently  buried  at  the  discretion 
of  my  executors  hereinafter  named.  And  I  will  that  all  my  just  debtd, 
fiinentl  expenses  and  legacies,  and  the  expense  of  proving  this  my  will, 
shall  be  paid  and  discharged  as  soon  after  my  decease  as  they  conveni- 
ently can.  Afterwards  I  give,  devise  and  bequeath  unto  my  dearly 
beloved  wife  Mary  Lester,  for  and  during  the  term  of  her  natural  life, 
my  messuage  or  dwelling-house,  and  other  buildings  belonging  the 
Bame,  wherein  I  now  inhabit  and  dwell,  and  the  freehold  croft  and  gar- 
den on  which  the  said  messuage  and  other  buildings  stands,  and  belong- 
ing to  the  same,  lying  and  being  in  the  parish  of  Yoxall  aforesaid :  And, 
from  and  after  her  decease,  I  give,  devise  and  bequeath  the  aforesaid 
messuage  or  dwelling-house  and  other  buildings,  together  with  the  said 
freehold  croft  and  garden  belonging  the  same,  unto  William  Sharratt,  of 
Yoxall  aforesaid,  tailor,  Francis  Sharratt,  of  the  city  of  Lichfield,  writ- 
ing clerk,  and  Harriott  Lester,  daughter  of  Moses  Lester  of  the  city  of 
Worcester,  tailor,  their  heirs  and  assigns  for  ever,  and  to  be  equally 
divided  amongst  them.  Also  I  give,  devise  and  bequeath  unto  my  said 
wife,  Mary  Lester,  *her  heirs  and  assigns  for  ever,  all  my  real  rmAQg 
and  personal  estate  whatsoever  and  wheresoever  unto  me  belong-  ^ 
ing,  both  freehold  and  cop}i'ho)d,  and  now  surrendered  to  the  uses  of  my 
will,  and  to  have  the  same  at  my  decease :  but,  if  my  personal  estate 
should  not  be  sufficient  to  discharge  my  debts,  then  I  charge  my  copy- 
hold estate  with  the  payment  of  the  same.  And  I  do  hereby  nominate 
and  appoint  my  said  wife  Mary  Lester,  and  Francis  Sharratt,  of,"  &c., 
'' executors  of  this  my  last  will  and  testament." 

The  testator  died  in  1819,  leaving  all  the  persons  named  in  his  will 
him  surviving :  and  upon  his,  death  his  widow,  the  said  Mary  Lester,  en- 
tered into  possession  of  the  said  first-mentioned  premises,  and  also  pos- 
sessed herself  of  another  piece  of  freehold  land,  the  property  of  the 
testator,  and  continued  in  such  posseission  until  her  death  in  November, 
1835.  Upon  the  death  of  the  said  Mary  Lester,  the  said  Francis  Shar- 
ratt, who  had  purchased  the  respective  reversionary  shares  of  the  said 
William  Sharratt  and  Harriott  Lester,  entered  into  possession  of  the 
whole  of  the  said  first-mentioned  premises :  and  thenceforth  down  to  the 
present  time  the  said  Francis  Sharratt,  his  mortgagees  and  assij^^es, 
and  the  said  defendant,  Bobert  Nevill,  as  the  purchaser  thereof,  have 
possessed  and  dealt  with  the  said  premises  as  their  oWn.    Th^  lessor  of  ^ 


468  ROE  d.  SNAPE  v,  NEVILL.    H.  V.  1848 

the  plaintiff  attained  his  age  of  twenty-one  years  in  the  month  of  Octo* 
ber,  1846. 

The  questions  were:  Whether  the  premises  first  above  mentioned 
passed  by  the  abore  will  to  William  Sharratt,  Francis  Sharratt  and 
Harriott  Lester,  after  the  death  of  Mary  Lester,  or  whether  the  said 
devise  to  the  said  William  Sharratt,  Francis  Sharratt  and  Harriott  Les- 
*46Q1  ^^^'  ^^^^  heirs  and  assigns  for  ever,  was  superseded  by  the  *sub- 
-*  sequent  devise  to  testator's  widow  Mary  Lester,  her  heirs  and 
assigns  for  ever.  If  the  Court  should  be  of  opinion  that  the  last-men- 
tioned premises  passed  by  the  above  will  to  the  said  W.  S.,  F»  S.,  and 
H.  L.,  their  heirs  and  assigns  for  ever,  after  the  death  of  the  said  Mary 
Lester,  then  judgment  of  nolle  prosequi  was  to  be  entered  agunst 
Richard  Roe  immediately  after  the  decision  of  the  case  or  otherwise  as 
the  Court  might  think  fit :  but,  if  the  Court  should  be  of  opinion  that 
the  said  devise  to  W.  S.,  F.  S.,  and  H.  L.  was  superseded  by  the  subse- 
quent devise  to  Mary  Lester,  judgment  was  to  be  entered  against  defend- 
ant by  confession  for  40«.  damages  immediately,  &c.,  or  otherwise,  &c., 
as  the  Court  might  think  fit. 

Whateley^  for  the  plaintiff.  The  testator  first  orders,  in  general  words, 
that  his  just  debts,  &c.,  shall  be  paid,  and  then  devises  his  messuage, 
freehold  croft  and  garden,  to  his  wife ;  and,  after  her  decease,  to  W3- 
liam  and  Francis  Sharratt  and  Harriott  Lester,  in  fee ;  secondly,  he 
devises  to  his  wife,  absolutely  in  fee,  all  his  real  and  personal  estate, 
both  freehold  and  copyhold,  and  charges  the  copyhold  with  his  debts, 
if  the  personalty  should  be  insuffioient.  The  rule,  as  stated  by  Sir  B. 
P.  Arden,  M.  R.,  in  Sims  v.  Doughty,  5  Yes.  248,  247,  and  Constan- 
tino t;.  Constantino,  6  Yes.  100,  102,  is,  that,  if  two  parts  of  a  will  are 
totally  irreconcilable,  the  last  words  must  be  taken  to  indicate  the  last 
intention.  The  law  is  so  laid  down  in  1  Jarman  on  Wills,  411,  412,  c. 
15,  where,  among  other  authorities,  Co.  Lit.  112  i,  Crone  v,  Odell,  1 
^^,^Q-|  Ball.  &  Beat.  449,  *Odell  v.  Crone,  8  Dow.  61,  and  Sherratt  p. 
^  Bentley,  2  Mylne  &  E.  149,  are  cited ;  also  in  Shepp.  Toucbst. 
402,  ch.  23,  and  Doe  dem.  Spencer  v.  Pedley,  1  M.  &  W.  662,  675,  S. 
C.  Tyr.  &  G.  882,  896.  Now  the  first  devise  here  charges  the  real  and 
personal  estate  with  the  debts,  and  then  gives  the  messuage,  croft  and 
garden  to  the  wife  for  life,  with  remainder  over :  the  second  devise  gives 
all  the  freehold  and  copyhold  to  the  wife,  discharges  the  freehold  from 
.  the  debts,  and  charges  the  copyhold.  The  will,  therefore,  has  two  clauses, 
both  clear,  and  each  repugnant  to  the  other.  It  is  as  if  there  were  two 
successive  wills ;  and  t^e  last  must  prevail.  It  may  be  argued,  on  the 
other  side,  that  "all  my  real"  "estate,"  in  the  last-mentioned  clause, 
means  all  not  previously  disposed  of;  but  to  adopt  that  construction  is 
making  a  will  fpr  the  testator.  This  is  not  one  of  the  cases  where  a 
general  intent  will  govern ;  for  it  cannot  be  said  that  a  general  intent 
appears  in  either  of  the  clauses. 
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QrowdeTj  contrH.  Where  a  repugnancy  appears  between  a  prior  and 
ft  latter  clause,  the  whole  must  be  looked  at  together ;  and  the  second 
clause  may  be  qualified  by  reference  to  the  first,  as  was  done  in  Adams  v, 
Clerke,  9  Mod.  154,  and  Holdfast  dem.  Hitchcock  v.  Pardoe,  2  W.  BL 
975.  An  Anonymous  (a)  case  in  Dalison  is  in  point,  or  rather  stronger 
than  the  present.  *^  A  man  seised  of  lands  in  four  counties  devised  the 
knds  in  three  of  the  counties,  part  to  his  wife  and  the  residue  to  other 
persons;  and  by  other  words  of  the  same  will  he  devised  all  his  land  to 
Iiifl  wife,  to  dispose  of  after  his  death  to  the  use  and  '''benefit  of  ri^A*7\ 
his  son.  And,  by  all  the  Court,  nothing  passed  by  these  words 
of  the  will,  but  the  lands  in  the  fourth  county,  not  mentioned  in  the  will 
before." 

Whateletfj  in  reply.  The  case  in  Dalison  is  reported  in  a  very  few 
lines,  and  without  any  detail ;  and  Dalison  is  not  a  reporter  of  high 
aathority.(i)  As  far,  however,  as  the  report  goes,  it  is  an  authority 
against  the  plaintiff.  But  the  later  decisions  contradict  it.  Ulrich  v. 
Litchfield,  2  Atk.  872,  is  a  leading  case  on  this  subject :  and  Lord  Harb- 
mcKE  there  adhered  to  the  doctrine  that,  where  the  same  thing  is  given 
to  different  persons  in  different  parts  of  a  will,  the  latter  words  revoke 
the  former. 

Lord  DsNMAN,  G.  J.  In  Ulrich  v,  Litchfield  the  principal  point  was 
on  the  admissibility  of  parol  evidence :  the  case  also  turned  on  the  ques- 
tion whether  the  testatrix  had  not,  in  completing  her  will,  changed  her 
intention,  and,  in  effect,  revoked  the  former  part.  I  think,  here,  we 
^nnst  look  at  the  whole  will,  and,  so  doing,  must  give  judgment  for  the 
defendant. 

Patteson,  J.  I  am  of  the  same  opinion.  Looking  at  the  whole  will, 
I  can  see  no  cause  for  doubt  as  to  the  intention :  the  only  question  is, 
whether  we  can  make  the  words  carry  it  out ;  and  I  think  we  can. 

*WiGHTMAN,  J.((j)  The  testator  here  had  a  freehold  dwelling-  p^^*o 
house,  croft,  and  garden,  and  a  parcel  of  freehold  property  else-  ^ 
where.  He  devises  the  house,  croft,  and  garden  to  his  wife,  with 
remainder  to  the  parties  under  whom  the  defendant  claims.  Then  the 
▼ill  further  says :  Also  I  give  unto  my  said  wife,  her  heirs  and  assigns, 
all  my  real  and  personal  estate,  both  freehold  and  copyhold,  and  now 
inrrendered  to  the  uses  of  my  will.  There  is  property  answering  to  all 
diese  terms,  part  of  which  ("copyhold,"  "surrendered,"  &c.)  is  clearly 
not  included  in  the  former  clause,  and  part  may  not  be  so  included.  The 
question  is  whether,  by  the  latter  clause,  he  intended  to  devise  merely 
what  was  undisposed  of  before,  or  to  give  that  and  all  the  rest  of  his  pro- 

(a)DmL63,pL31. 

[h)  Lord  Dkhvah,  C.  J.,  uid  Wiohtmait,  J.,  referred  to  Uie  anfavonrable  mention  of  DAlison, 
attribated  to  Sir  H.  Hobart^  in  Sir  H.  Grimston's  preface  to  Cro.  Ells,  (prefixed  sometimes,  as  in 
the  folio,  IS69»  to  Cro  Car.)  Wiohtvait,  J.,  noticed  also  the  commendation  by  Sir  Robert  Wrigbt 
(dated  1687),  prefixed  to  Dalison's  reports,  ed.  1689. 

(•}  Three  Judges  onlj  were  in  Court. 

2A 
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perty.  The  Anonymous  case  in  Dalison  (Dal.  63,  pi.  21),  if  to  be  relied 
upon,  is  an  express  authority  for  the  former  construction.  In  Ukich  v, 
Litchfield,  the  great  question  was  on  the  admissibility  of  parol  eyidence. 
But  there  the  testatrix  had  devised  her  real  and  personal  estate  to  Eliza- 
beth Trayers  and  James  Ulrich ;  and  she  afterwards,  in  the  same  will, 
left  legacies  and  charged  them  upon  her  real  estate,  '^  if  her  personal 
estate  should  not  be  sufficient,"  and  finally  gave  the  residue  of  her  per- 
sonal estate  to  her  uncle's  three  daughters,  making  Susanna  Litchfield 
her  executrix.  And  Lord  Hardwicke  relied  upon  the  clause  which  sub- 
jected the  real  estate  to  debts  if  the  personalty  failed,  as  showing  an 
intention,  in  one  event  at  least,  to  revoke  the  original  bequest  of  the  per- 
sonalty, and  80  strengthening  the  conclusion  that  the  testatrix  meant  to 
*d7V{  ^^^^^^  ^^  altogether.  "^Here  the  testator  finally  charges  his  debts 
-'  upon  the  copyhold  estate  (on  failure  of  the  personalty),  leaving 
the  freehold  untouched :  but  that  provision,  connected  with  the  rest  of 
the  will,  does  not  fairly  raise  the  same  inference. 

Judgment  for  defendant. 


CHBISTOPHEBSON  v.  BARE.    Feb.  8. 

To  a  declaration  in  trespass,  charging  that  defendant  assaolted  plaintiff,  imprisoned  hifflf  u^ 
kept  him  in  prison,  oontrary  to  law  and  against  his  will,  defenduit  pleaded  that  he  eommitted 
the  trespass  by  learo  and  license  of  plaintiC    On  special  demurrer, 
Held  a  bad  plea,  as  amounting  to  the  general  issue  so  far  as  regarded  the  assault 
Qtfcere,  whether  the  plea  was  not  bad,  for  the  same  reason,  as  regarded  the  imprisonment? 

Trespass.  The  declaration  charged  that  defendant,  to  wit,  on,  &c., 
assaulted  plaintiff,  and  then  imprisoned  him,  and  kept  and  detained  him 
in  prison  for  a  long  time,  to  wit,  for  the  space  of  one  month  and  twenty- 
five  days,  contrary  to  law,  and  against  the  will  of  plaintiff,  and  nntil 
plaintiff,  in  order  to  obtain  his  release,  &c.,  was  forced  to  and  did  pro- 
cure an  order  of  Wightman,  J.,  for  his  discharge  from  the  said  impri- 
sonment :  damage  by  payment  of  moneys,  &c. 

Plea.  That  defendant,  at  the  said  several  times  when,  &c.,  by  the 
leave  and  license  of  plaintiff,  to  him  for  that  purpose  first  given  and 
granted,  committed  the  trespasses  in  the  declaration  mentioned.  Veri- 
fication. 

Demurrer.  As  to  so  much  and  such  part  of  the  plea  as  relates  to  the 
assaulting  plaintiff,  and  imprisoning  him,  and  keeping  and  detaining  him 
in  prison  for  the  space  of  thirty-three  days,  part  of  the  said  space  of 
one  month  and  twenty- five  days,  that  the  same  is  not  sufficient  in  law. 
For  that  the  plaintiff's  having  given  leave  and  license  to  commit  the 
*4741  ^^^^P^'^^^^  cannot  in  law  be  a  justification  of  the  same.  And  for 
that  the  ^|lea  amounts  to  an  argumentative  plea  of  not  guOty, 
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and  is  an  argomentatiye  trayerse  of  defendant's  having  imprisoned  plain- 
tiff.   And  for  that  the  plea  ought  to  have  condaded  to  the  country. 

Joinder  in  demurrer. 

ffMaUey,  for  the  plaintiff.  Leave  and  license  cannot  be  pleaded  by 
waj  of  confession  and  avoidance  of  an  assault  or  imprisonment.  A 
party  cannot  be  assaulted  or  imprisoned  by  his  own  consent.  There  are 
indeed  acts  which  the  law  technically  characterijBea  as  trespasses  in  them- 
selres,  as  to  which  leave  and  license  may  be  pleaded :  but  these  are  caaes 
in  which  the  declaration  would  aver  nodiing  inconsistent  with  the  leave 
and  license,  but  only  that  the  defendant,  for  instance,  broke  and  entered, 
io.  But  that  which,  without  license,  would  be  an  assault,  ceases  to  be 
an  assault  where  there  is  a  license,  as  where  a  surgeon  cuts  the  body  of 
a  patient  at  his  request :  there,  if  the  deolaration  merely  stated  that  the 
def^dant  laid  hold  of  the  plaintiff  and  cat  and  wounded  him,  leave  and 
license  might  be  pleaded :  but,  if  the  declaration  were  for  an  assault, 
the  defence  ought  to  be  given  in  evidence  under  not  guitty.  This  may 
be  illustrated  by  the  cases  of  indictment  for  assaults  upon  females  under 
ten  years  of  age  with  intent  to  ravish:  the  consent,  in  those  cases, 
though  it  would  not  be  an  ansner  to  the  charge  of  completing  the  felony, 
Begatives  the  assault ;  Begina  v.  Baalu,  8  C.  &  P.  574 ;  as  it  also  does 
viiere  the  female  is  between  ten  and  twelve  years  old ;  Begina  v.  Martin^ 
9  C.  &  P.  213,  215.  (a)  [Patzbson,  J.  Suck  cases  would  not  differ,  as  to 
the  ^question  of  assault,  from  cases  of  consent  by  a  female  above  1-414175 
twelve  years  old.  Oole&ibqb,  J.  Leave  and  license,  even  where 
it  could  be  pleaded  in  a  civil  case,  is  evidence  for  the  defendant  under 
Not  guilty  in  criminal  cases.]  The  authorities  cited  show  the  meaning 
of  the  word  ^*  assault."  The  imprisooment  and  detainer  are  here  stated 
to  have  been  against  the  will  of  the  plaintiff:  the  leave  and  license  is  a 
traverse  of  that  The  essence  of  the  imprisonment  (leaving  this  parti- 
cular allegation  out  of  the  question)  is  that  it  is  against  the  will  of  the 
party  imprisoned ;  14  Yin.  Abr.  842,  tit.  Imfri»onment  (A)  pi.  1,  2, 
citing  22  Assis.  foL  104  B.  aL  85,  and  Yearb.  14  H.  6,  fol.  2  B.  pL  12. 
Independently  of  the  pleading  question,  a  party  cannot  consent  to  be 
impristaed ;  Clark's  Case^  6  Bep.  64  a  ;(i)  nor  to  an  assault ;  BuU.  N. 
P.  16.  [Pattbson,  J.  Suppose  a  man,  who  is  subject  to  insanity, 
authorizes  a  friend  to  confiae  kim  duriag  the'  prevalence  of  the  attack, 
and  afterwards,  when  the  attack  comes  on,  changes  his  mind,  and  objects 
to  being  confined.]  He  cannot,  under  smch  circumstances,  be  capable  of 
a  change  of  purpose.  If  he  changed  his  purpose  during  a  lucid  interval^ 
the  confinement  would  be  an  assault :  during  insanity  it  would  be  justi- 
fiable, not  on  the  ground  of  leave  and  license,  but  from  the  necessity  of 
restraint.  Indeed,  during  the  actual  insanity,  the  continuance  of  the 
assent  could  hardly  be  said  to  exist. 


(a)  8«e  Begina  v.  Reed,  1  Bea.  C.  G.  377. 

'jb)  See  Leonard  Watson's  Case,  9  A.  A  E.  78U  7S3. 


475  CHRISTOPHERSON  v,  BARE.    H.  V.  1848. 

Pearson^  contrd..  An  act  is  not  the  less  an  assault  for  being  aatho- 
rized  bj  the  party  assaulted.  [Lord  Denman,  G.  J.  What  does  the 
plea  confess  and  avoid  ?]  The  imprisonment,  at  any  rate.  [Lord  Den- 
*X1&\  ^^  ^'  ^'  *That  is  laid  to  be  against  the  will  of  the  plaintiff: 
^  does  the  plea  confess  that  ?]  No :  that  is  a  superfluous  part  of 
the  declaration.  The  argument  on  the  other  side  would,  if  correct,  show 
that  a  trespass  to  personal  property  could  not  be  justified:  whereas 
authority  for  such  a  trespass  must  be  specially  pleaded ;  Milman  v,  Dol- 
well,  2  Campb.  378.(a)  In  Begina  v.  Meredith,  8  C.  &  P.  589  (where, 
as  in  the  cases  cited  on  the  other  side,  it  was  held  that  a  man  could  not 
be  convicted  of  a  common  assault  upon  a  female  who  consented).  Lord 
Abinger  said:  *^To  support  a  charge  of  assault,  you  must  show  an 
assault  which  could  not  be  justified  if  an  action  were  brought  for  it,  and 
leave  and  license  pleaded ;"  thus  assuming  that  an  assault  might  be  con- 
fessed and  avoided  by  a  plea  of  leave  and  license.  [Patteson,  J.  That 
cannot  be  put  higher  than  an  obiter  dictum.]  In  Kavanagh  v.  Gudge, 
7  M.  &  6.  316,  leave  and  license  was  pleaded  to  a  declaration  for  break- 
ing and  entering  the  plaintiff's  house,  and  assaulting  and  beating  the 
plaintiff:  and  the  plea  succeeded.  [Oolbridge,  J.  In  Dicas  v.  Baron 
Brougham,  1  Moo.  &  B.  809,  the  defence,  that  the  alleged  assault,  bat- 
tery, and  imprisonment  were  under  a  commitment  by  the  defendant  as 
Lord  Chancellor,  was  proved  under  Not  guilty.]  In  Taylor  v.  Smith,  7 
Taunt.  156,  a  defendant  in  trespass  justified  as  for  an  act  done  to  pre- 
vent the  plaintiff  from  committing  a  tort :  and  it  was  held  that  the  plain- 
tiff could  not  prove,  under  De  injurift,  a  license  to  commit  the  aUeged 
tort,  but  must  reply  it.  In  Lewis  t;.  Davison,  4  M.  &  W.  654,  it  was 
*4771  ^^^^™^^  %  ^^®  Court  that  *a  party  might  consent  to  being 
''  arrested ;  and  there  Parke,  B.,  explained  Allen  v.  Bescous,  2 
Lev.  174,  upon  which  the  passage  cited  on  the  other  side  from  Bull.  N. 
P.  16,  partly  rests.  A  battery  is  illegal,  as  being  a  breach  of  the  peace; 
and  it  may  therefore  be  said  to  be  illegal  to  consent  to  it :  but  here  an 
assault  only  is  justified.  Further,  the  demurrer  is  bad,  for  attempting 
to  divide  an  entire  plea.(5)  [Wiqhtman,  J.  You  cannot  demur  to  a 
demurrer.  ((?)]  But  the  Court  must  act  on  the  justification  set  u|),  if  it 
be  not  entirely  answered. 

0*Mallef/y  in  reply,  was  stopped  by  the  Court. 

Lord  Denman,  G.  J.  We  need  not  decide  whether  an  imprisonment 
can  be  confessed  and  avoided  in  this  way:  but,  as  to  the  assault,  it  is  a 
manifest  contradiction  in  terms  to  say  that  the  defendant  assaulted  the 
plaintiff  by  his  permission. 

Patteson,  J.      I  doubt  much  as  to  the  imprisonment :   but,  the 

(a)  See  HfLlI  «.  iTearnley,  3  Q.  B.  919. 

(b)  See  Wyatt  v.  Harrison,  3  B.  A  Ad.  871. 

(e)  See  note  (a)  to  Hinde  v.  Gray,  1  M.  A  G.  201 ;  Monkman  v.  Shepherdflon,  II  A.  A  E.  411  { 
0Ude  V.  Hawlrty,  13  M.  A  W.  757,  761. 
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plea  is  clearly  bad  as  to  the  assault ;  and,  if  bad  for  any  part,  it  is  bad 
for  all.  An  assault  must  be  an  act  done  against  the  will  of  the  party 
usanlted :  and  therefore  it  cannot  be  siud  that  a  party  has  been  assaulted 
by  his  own  permission. 

CoLERiDaE,  J.  If  the  plea  had  been  only  Not  guilty,  the  defendant 
might  have  shown  that  the  act  was  done  in  the  course  of  sport  between 
the  parties,  '*'and  by  the  plaintiff's  leaye.  This  plea  is  therefore  r^i^iro 
specially  demurrable.  ^ 

WiOHTMAN,  J.    I  agree,  and  for  the  rbasons  already  giyen. 

Judgment  for  plaintiff.(a) 

(a)  S«e  Ringham  v.  Cl«mentiy  12  Q.  B.  360, 262. 


WALKER  V.  MELLOB.    Feb.  9. 

lo  fndebltatiu  asnimprit  for  goodi  sold  and  deliTored,  where  there  hu  been  a  lale  iu  point  of  fkd^ 
the  defendant  cannot  show,  under  Kon  aiiompsit*  that  the  plaintiff  had  no  title  to  the  gooda 
at  the  time  of  the  sale. 

Assumpsit  for  goods  sold  and  deliyered.  Pleas:  Non  assumpsit,  pay- 
ment and  set-off:  on  which  issues  were  joined. 

On  the  trial,  before  Bolfb,  B.,  at  the  Liverpool  Spring  assizes,  1847, 
it  appeared  that,  by  an  agreement  in  writing  dated  28th  October,  1846, 
the  plaintiff  agreed  to  sell  and  the  defendant  to  buy  all  the  bricks  in  a 
certain  croft  at  19«.  per  thousand ;  that  the  bricks  were  counted  on  the 
day  of  the  contract,  and  possession  of  them  given  by  the  plaintiff  to  the 
defendant,  who  put  up  a  bar  and  lock  on  the  field  where  the  croft  was, 
and  subsequently  carried  away  two  barge  loads.  The  defence  set  up  at 
the  trial  was,  that  certain  parties,  named  Cook  and  Webster,  had  had 
prior  dealings  with  the  plaintiff  for  malt;  and  that,  plaintiff  being  in 
their  debt,  they,  on  the  26th  of  October,  agreed  with  the  plaintiff's  wife, 
by  word  of  mouth,  for  the  purchase  of  the  croft  of  bricks  at  20«.  a 
thousand  ;  and  that,  after  notice  of  the  sale  by  plaintiff  to  defendant, 
they  took  possession  of  a  considerable  portion  of  the  bricks.  The  jury, 
by  ^direction  of  the  learned  Judge,  found  a  verdict  for  the  rutAna 
plaintiff.  '• 

In  Easter  term,  1847,  Watson  obtained  a  rule  nisi  to  enter  a  verdict 
for  the  defendant,  or  a  nonsuit. 

Htiffh  Hill  now  showed  cause.  The  facts  proved  at  the  trial  consti- 
tute no  defence  to  the  action ;  if  they  do,  they  ought  to  have  been  spe- 
cially pleaded.  The  sale  to  Cook  and  Webster,  on  the  26th  October,  by 
the  plaintiff's  wife,  was  incomplete ;  and  no  property  passed.  The  con- 
tract was  not  sufficiently  perfect  to  pass  any  property  in  the  bricks  until 
they  had  been  counted,  and  their  number  ascertained.  (On  this  poin^ 
he  cited  Simonds  v.  Swift,  5  B.  &  0.  857,  and  Tansley  v.  Turner,  2  New 
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Oa.  151.  The  m-guthent  id  :>znitt^d,  as  the  judgment  of  the  Court 
talrned  on  the  second  point  onl j.)  Then,  asBnming  that  there  had  been 
a  prior  sale,  in  point  of  fact^  by  an  authoriised  ai^ent  of  the  plaintiff  to 
Cook  and  Webster,  that  sale  shonld  have  been  specially  pleaded,  as  was 
done  in  Allen  v.  i^opkihs,  18  M-.  k  W.  94^  where  to  an  action  for  goods 
sold  the  defendant  pl^ad^j  in  substance,  that  the  plaintiiT,  pretending 
to  be  execator  and  *»  htire  a  right  to  sell  the  goods,  sold  them  to  the 
defendant,  plaintiff  not  being  the  executor,  and  having  no  right  to  sell 
them,  and  that  the  deftendatit  paid  the  real  administrator  the  value  of 
the  goods.  [WrodTHAK,  J.  What  would  be  the  nature  of  the  plea 
here,  if  specially  pleaded  ?]  It  would  be  an  answer,  if  it  alleged  a  sale 
under  an  express  warranty  by  the  vendor  that  the  goods  were  his,  and 
showed  that  they  had  been  taken  away  by  a  party  having  a  prior  title, 
*4801  ^^^  ^^^^  *^^^  defendant  had  derived  no  benefit  from  the  contract ; 
or  the  plea  might  allege  fraud.  This  would  bring  the  case  within 
Jones  V.  Bowden,  4  Taunt.  847,  or  Peto  v.  Blades,  5  Taunt.  657.  Under 
Reg.  G.  Hil.,  4  W.  4,  Pleadings  in  Particular  Actions^  I.  1,  5  B.  A;  Ad. 
vii.,  viii.,  in  an  action  of  indebitatus  assumpsit  for  goods  sold  and  de- 
livered Non  assumpsit  operates  as  a  denial  of  the  sale  and  delivery  in 
point  of  fact.  .  The  defendant  cannot,  therefore,  show  under  Non 
assumpsit  that,  although  there  had  been  a  sale  to  him,  the  goods  had 
been  previously  sold  to  another.  (He  was  then  stopped  by  the  Court.) 
Watson  and  Tomlinson^  contrcl.  As  to  the  question  on  the  plea  (as* 
suming  the  sale  by  the  wife  to  have  been  effectual),  there  is  no  direct 
authority.  The  old  form  of  the  count  was  ^^  goods  of  the  plaintiff''  sold 
and  delivered.  The  reason  for  striking  out  the  words  "  of  the  plaintiff*' 
was  to  meet  the  case  of  auctioneers  and  factors.  But  the  plaintiff  comes 
to  prove  that  the  goods  are  his.  In  Allen  v.  Hopkins,  13  M.  &  W.  94, 
the  plaintiff  was  dealing  with  the  goods  as  the  rightful  owner,  but  was 
defeated  in  his  possession  by  matter  ex  post  facto.  If  the  action  had 
been  brought  before  the  letters  of  administration  were  granted,  he  must 
have  succeeded,  because  his  title  would 'have  been  unimpeached.  But 
this  is  like  the  case,  there  put  by  Pollock,  C.  B.,  during  the  argument, 
of  a  groom  selling  his  master's  horse :  the  plaintiff  had  no  title  at  the 
iSme  of  the  sale,  and  therefore  conferred  none.  If  there  is  a  sale  and 
delivery  in  point  of  fact,  the  rule  requires  the  defence  to  be  specially 
pleaded ;  but  this  is  a  contract  and  delivery  by  a  person  without  autho- 
♦4811  ^^^y '  *there  was,  therefore,  no  sale  in  point  of  fact.  There  must 
-^  be  a  valid  sale  vesting  the  property  in  the  vendee,  to  constitute  a 
sale  in  point  of  fact.  ^'  If  A.  sell  a  horse  to  B.  upon  condition,  that  he 
pay  20Z.  at  Christmas,  and  afterwards  sell  it  to  D.,  the  sale  to  D.  is  void, 
though  B.  afterwards  do  not  pay;"  Com.  Dig.  Agreement  (B  3),  cited  by 
HoLROYD,  J.,  in  Tarling  v.  Baxter,  6  B.  &  C.  360,  362.  [WiohtmaK, 
J.  That  is  consistent  with  the  argument  here  ;  but  are  not  you  to  plead 
it?]     I  think  the  new  rule  suggests  the  material  distinction.     There 
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must,  you  say,  be  a  sale  in  law :  bi  t  tbe  rule  says  sale  "  in  point  of 
fact/*  (a)]  All  matters  '^in  confession  and  ayoidance"  are  by  a  follow- 
XDg  rule(i)  to  be  specially  pleaded,  ^^  including  not  only  those  by  way  of 
discharge,  but. those  which  show  the  transaction  to  be  either  void  or 
voidable  in  point  of  law,  on  the  ground  of  fraud  or  otherwise."  How 
coold  a  sale  be  confessed  here  ?  [Wightman,  J.  Might  not  it  be  said 
(if  such  a  plea  would  avail)  that  the  plaintiff  did  sell  and  deliver, 
but  without  title  ?]  The  word  sale  has  a  legal  signification.  The  count 
for  goods  bargained  and  sold  shows  this.  The  confession  must  be  of  a 
legal  sale,  which,  ex  concessis,  this  was  not. 

Lord  Denmak,  0.  J.  I  do  not  know  how  it  can  be  said  that  there  is 
no  authority  on  this  point,  when  the  pleading  is  in  the  face  of  the  New 
rules,  and  contrary  to  what  they  are  expressly  intended  to  provide, 
namely,  tnat  the  plea  should  give  the  plaintiff  information  as  to 
*the  defence.  There  cannot  be  a  better  reason  for  the  rule  in  r«4oo 
question  than  this,  that  a  person  shall  not  buy  goods  and  then  ^ 
put  the  vendor,  at  the  trial,  to  the  proof  that  they  were  his  at  the  time 
of  sale. 

,  Patteson,  J.  I  do  not  see  any  difficulty  in  pleading  the  defence. 
The  rule  is  that  Non  as8|umpsit  operates  as  a  denial  of  the  sale  and  deli- 
very in  point  of  fact.  The  plea  may  confess  that  the  plaintiff  did  sell 
and  deliver  in  point  of  fact,  and  then  show  that  the  sale  was  void. 

WiGHTMAK,  J.  This  case  falls  expressly  within  the  New  rules.  There 
has  been  a  sale  in  point  of  fact ;  but  the  title  of  the  vendor  is  defective. 
I  take  it  that,  if  the  sale  is  void  in  any  way,  the  matter  by  which  it  is 
to  be  avoided  must  be  pleaded  specially.  The  rule  expressly  says  that 
those  matters  which  show  the  transaction  to  be  void  or  voidable  in  poitit 
of  law,  ''on  the  ground  of  fraud  or  otherwisej**  shall  be  specially  pleaded. 

Rule  discharged.(<?) 

(a)  Reg.  G.  HiL  AW.i,  Pleading^}  in  Pariieular  Aeiioiu,  L  1 ;  5  B.  A  Ad.  TiiL 
(6)  lb.  ib.  I.  3}  5  B.  4  Ad.  vUL 
(c)  Re]Hnted  by  T.  Bros,  Esq. 

Bee  lUn^m  v.  Olementi^  11  Q.  B.  260,  i6L 
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*488]  *The  QUEEN  v.  The  Archbishop  of  CANTERBURY.(a) 

H.  haying  been,  in  pursuance  of  letters  miflsiye  and  cong6  d'^Ure,  elected  buhop  of  Hereford  by 
the  Dean  and  Cliapter,  letters  patent  issued  to  the  Metropolitani  oommaading  him  to  confirm 
the  election  and  consecrate  H.  The  Metropolitan  appointed  oommisBioners  for  the  purpose ; 
and  notice  of  the  confirmationi  to  be  performed  at  Bow  Church  in  LondoUi  was  published,  with 
a  citation  of  opposers.  On  the  day  named  in  the  notice,  the  certificate  of  election  was  read  i 
and  opposers  were  publicly  called  to  appear  on  pain  of  oontnmaey.  Three  clergymen,  two  of 
them  holding  benefices  in  the  diooese  of  Hereford,  then  offered  to  appear,  and  claimed  to  put 
in  a  libel  or  plea,  stating  objections  to  the  confirmation,  on  the  grounds  that  H.  had  published 
works  repugnant  to  the  doctrine  of  the  Established  Church,  and  had  been  therefore  cenaured 
by  the  University  of  Ozfbrd.  The  CommiBsioners  refused  to  hear  the  objections,  and  confirmed 
the  election  in  the  form  usual  where  no  opposition  is  made. 

A  rule  nisi  haying  been  obtained,  on  behalf  of  the  objectors,  for  a  mandamus  to  the  Metropolitan 
or  his  Vicar  General  to  hear  the  objections :  Held : 

Per  Lord  DimiAir,  C.  J.,  and  Eblb,  J.,  that  the  olgections  oonld  not  be  heard,  stat  25  H.  8,  c. 
20,  making  it  imperatiye  on  the  Metropolitan  to  confirm  without  taking  cognisance  of  raoh 
objections : 

Per  Patteson,  and  Colsbibgb,  Js.,  that  the  objections  ought  to  haye  been  heard :  or  that^  at 
least)  there  was  ground  for  requiring  a  return. 

Ko  order  was  made. 

But  held  that,  if  the  objections  ought  to  haye  been  heard,  the  ease  was  one  in  which  a  mandamus 
ought  to  haye  issued. 

Sir  Fitzroy  Kellt,  in  last  term,  obtained  a  rule  calling  upon  The 
most  Reverend  Father  in  God,  William,  Lord  Archbishop  of  Canterbury^ 
Primate  of  all  England  and  Metropolitan,  and  his  Vicar  General,  Sher- 
rard  Beaumont  Bumabj,  Doctor  of  Laws,  to  show  cause  why  a  writ  of 
mandamus  should  not  issue,  commanding  them,  or  one  of  them,  at  a 
Court  to  be  therefore  duly  holden,  in  the  cause,  or  business,  or  matter, 
of  the  confirmation  of  the  election  of  the  Reverend  Renn  Dickson  Hamp- 
♦4841  ^®^'  Doctor  of  Divinity,  to  the  •Bishopric  of  Hereford,  to  permit 
and  admit  to  appear,  in  due  form  of  law,  the  Reverend  Richard 
Webster  Huntley,  Clerk,  Master  of  Arts,  of  the  University  of  Oxford* 
Vicar  of  Alberbury,  in  the  county  of  Salop  and  diocese  of  Hereford,  the 
Reverend  John  Jebb,  Clerk,  Master  of  Arts  of  Trinity  College,  Dublin, 
Rector  of  Peterstow  in  the  County  and  Diocese  of  Hereford,  and  the 
Reverend  William  Frederick  Powell,  Clerk,  Master  of  Arts  of  the  Uni- 
versity of  Cambridge,  perpetual  curate  of  Cirencester  in  the  county  of 
Gloucester,  to  oppose  the  said  confirmation  of  the  said  election  of  the 
said  Doctor  Renn  Dickson  Hampden,  and  to  hear  and  determine  upon 
9uch  opposition,  and  upon  the  articles,  matters,  and  proofs  thereof. 

The  application  was  grounded  on  the  affidavit  of  William  Frederick 
JPowell,  of  Cirencester,  in  the  county  of  Gloucester,  Clerk,  perpetual 
Curate  of  Cirencester  aforesaid,  and  Richard  Edward  Austin  Townsend, 
of  Doctors'  Commons,  Proctor  and  Notary. 

(a)  In  preparing  this  report,  much  assistance  has  been  deriyed  from  ''A  Report  of  the  Case  of 
the  Right  Rey.  R.  D.  Hampden,  D.  D.,  by  Richard  Jebb,  Esq.,  M.  A.,  of  Lincoln's  Inn,  Barristev 
at  law,"  containing  the  speeches  of  the  seyeral  counsel  at  length,  from  the  shonhana  writei^a 
notes,  and  subjoining  literal  eopies  of  all  the  important  documents.  The  sa&e  ifwrk  gli 
also  a  hiatoiy  of  the  origin  and  termination  of  the  question. 
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Mr.  Townsend  deposed  that  he  was  one  of  the  proctors  or  procurators 
general  exercent,  duly  appointed,  of  the  Arches  Court  of  the  Archbishop 
of  Canterbury,  and  by  virtue  thereof  entitled  to  practise  in  other  Eccle- 
siastical Courts.  That  he  was  admitted  as  such  proctor,  and  was  well 
acquainted  with  the  usage  and  practices  of  the  said  Court,  and  of  the 
other  ecclesiastical  courts.  That  on  28th  December,  1847,  the  Reverend 
Renn  Dickson  Hampden,  D.  D.,  '^  was  howsoever  elected(a)  by  the  Dean 
and  Chapter  of  the  Cathedral  Church  of  Hereford  to  the  office  or  dignity 
of  Bishop  of  the  said  diocese  of  Hereford,  the  same  being  theretofore 
vacant.  And  thereupon  Her  Majesty  issued  *her  royal  letters  r^^oe 
patent,  bearing  date  the  sixth  day  of  January,  1848,  and  directed 
to  his  Grace  the  Archbishop  of  Canterbury."  The  affidavit  then  set  out 
a  copy.  "Victoria,"  4;c.  "To  the  Most  Reverend  Father  in  God,  our 
right  trusty  and  right  entirely  beloved  Councillor  William,  by  Divine 
Providence  Archbishop  of  Canterbury,  Primate  and  Metropolitan  of  all 
England,  and  to  all  other  Bishops  herein  concerned,  greeting.  Whereas, 
the  Episcopal  See  of  Hereford  being  lately  vacant  by  the  translation" 
of  Dr.  Musgrave,  late  Bishop  thereof,  to  the  Archiepiscopal  See  of  York, 
"  upon  the  humble  petition  of  the  Dean  and  Chapter  of  our  Cathedral 
Church  of  Hereford,  We  did,  by  our  letters  patent,  grant  them  our  leave 
and  license  to  choose  to  themselves  another  Bishop  and  Pastor  of  the 
said  See ;  and  the  said  Dean  and  Chapter,  by  virtue  of  our  said  license 
and  leave,  have  chosen,  for  themselves  and  the  said  church,  our  trusty 
and  well  beloved  Renn  Dickson  Hampden,  D.  D.,  to  be  their  Bishop  and 
Pastor,  as  by  their  letters  sealed  with  their  common  seal,  directed  to  us 
thereupon,  does  more  fully  appear :  We,  accepting  of  such  election,  have 
given  our  Royal  A^ssent  thereto ;  and  this  we  signify  unto  you  by  these 
presents,  requiring  and  strictly  commanding  you,  by  the  faith  and  alle- 
giance by  which  you  stand  bound  to  us,  to  confirm  the  said  election,  and 
to  consecrate  the  said  R.  D.  H.,  so  as  aforesaid  chosen  to  be  Bishop  of 
the  said  See,  and  to  do,  perform,  and  execute,  with  diligence,  favour, 
and  efiect,  all  and  singular  other  things  which  belong  to  your  pastoral 
office,  according  to  the  laws  and  statutes  of  England  in  this  behalf  made 
and  provided.  In  witness  whereof,  we  have  caused  these  our  letters  to 
be  made  patent.     Witness,"  &c. 

*Mr.  Powell  deposed  that,  he  and  the  Reverend  Richard  Web-  r«4og 
ster  Huntley,  of  the  parish  of  Alberbury  in  the  county  of  Salop  ^ 
and  diocese  of  Hereford  aforesaid,  Clerk,  Vicar  of  Alberbury  aforesaid, 
and  the  Reverend  John  Jebb,  of  the  parish  of  Peterstow,  near  Ross,  in 
the  county  of  Hereford  and  diocese  of  Hereford  aforesaid,  Clerk,  Rec- 
tor of  Peterstow  aforesaid,  "  being  minded  and  of  opinion,  and  verily 
believing,  that  good  and  valid  objections  existed  to  the  confirmation  of 
the  said  election  of  the  said  Dr.  Hampden  to  the  said  see  and  bishopric 
of  Hereford,  they  resolved  and  determined  to  oppose  such  confirmation, 

(a)  For  the  prooMdIngi  at  the  election,  see  Mr.  JebVs  report^  p.  1  A  seq. 
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and  accordingly  instructed  and  gave  their  seyeral  proxies,  in  due  form 
of  law,  to  the  deponent,  R.  E.  A.  Townsend,  and  Mr.  Frederick  Robarts, 
his  partner,  jointly  and  severally,  to  appear  on  their  behalf,  and  oppose 
the  said  confirmation." 

Mr.  Townsend  further  deposed  that,  in  obedience  to  such  letters  patent, 
and  according  to  the  usual  course  of  proceeding  in  such  cases,  the  said 
Archbishop,  by  his  Vicar  General,  the  Right  worshipful  Sherrard  Beau- 
mont Buruaby,  Doctor  of  laws,  Vicar  general  of  the  Province  of  Canter- 
bury, assisted  by  the  Right  Honourable  Stephen  Lushington,  Doctor  of 
Laws  and  Ju<jige  of  the  Consistorial  Cqurt  of  London,  and  Sir  John 
Dodson,  Doctor  of  LseWS  and  Master  of  the  Faculties,  as  assessors,(a] 
for  the  purpose  of  proceeding  with  the  cause,  business,  or  matter  of  the 
said  confirmation,  prpc^eded  in  the  said  cause,  business,  or  matter, 
*4871  *^^  manner  next  after  n^^ntioned,(6)  ^at  the  see  of  Hereford 
.  is  within  the  province  of  the  Archbishop  of  Canterbury ;  and 
that  the  Court  of  the  Viqar  General  of  the  said  Archbishop  for  the  con- 
firmation of  bishops  elected  within  that  province  has,  from  time  imme- 
morial, been  held  at  tl^e.  qburch  of  St.  Mary-le-Bow,  in  the  city  of  Lon- 
don. That  the  Vicar  General,  so  ^assisted  as  aforesaid,  proceeded  with 
the  said  caiue,  busii^ess,.  or  matter  of  the  confirmation,  as  after  mora 
particularly  mentioned,  pn  l^esday,  11th  Ji^nuary,  1848 ;  a  citation  or 
mandate  against  all  and  singular  opposers,  calling  upon  them  to  appear 
and  make  their  objections  fit  jthe  ^aid  Cqurt  on  the  day  last  aforesaid, 
having  beea  first  duly  published  in  the  said  church,  on  or  about  the  8th 
January  aforesaid,  and  a  .popy  thereof  having  been  aflSxed,  and  for  some 
time  left  affix,ed,  to  the  door  pf  the  said  chiprch,  according  to  the  law  and 
practice  of  the  said  Court.  That  the  Vicar  General  and  assessors  assem- 
bled in  the  dining-room  adjoining  the  Common  Hall  of  Doctors'  Com- 
,mons :  and  that  Richard  I7nd,erwood,  Esquire,  chapter  clerk  of  the  Dean 
and  Chapter  of  the  Cathedral  Church  of  Hereford,  notary  public, 
^pointed  proctor  of  the  said  Dean  and  Chapter,  together  with  John 
Burder,  Esquire,  notary  pflhlic,  wd  FraQi^is  Hart  Dyke,  Esquire,  notary 
public  and  one  of  the  procurators  general  exercent  in  the  said  Arches 
Court  of  Canterjbury,  exhibited  p;roxy  under  the  hands  and  seals  of  the 
said  Dean  and  Chapter,  and  presented  to  the  said  Dpctpr  R.  D.  H.  a 
certificate  of  his  being  l^pwsoever  elected  Bishop  and  Pastor  of  the  said 
*4881  ^^^^^^^  Church  of  Hereford,  and  prayed  him  to  give  his  *con- 
sent  to  the  said  election.  And  thereupon  the  said  R.  D.  H.  read 
the  schedule  of  consent,  and  signed  the,  same.    And  the  Vicar  General 

(a)  Ip  the  eonne  of  the  arg^ment^  it  i^peared  thst  the  Arehhishop  had  issiied  to  Dr.  Bunmbj, 
Dr.  Loflhington,  sad  Sir  John  Dodeon,  ■  eommiflsion  to  eon^irm  the  eleotton.  The  oommiiiiott  is 
set  oat  at  length  in  Mr.  JebVi  Beport>  p.  22,  note  (j»).  The  material  parte  are  notioed  in  the 
jirgnment. 

(6)  A  ftill  aooonnt  of  the  prooeedinjgs  at  Bow  ohoreh  win  be  found  hi  Mr.  JebVs  Report  pb  3t 
A  eeq. 
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immediatelj  afterwards  adjonmed  the  businees  to  the  church  of  St. 
Mary-le-Bow. 

Mr.  Powell  and  Mr.  Townsend  then  deposed  that  they  attended  in  the 
said  church  on  the  said  11th  January;  w]ien  and  where  the  Court  for 
the  confirmation  of  the  election  of  the  said  Dr.  Hampden  as  Bishop  of 
Hereford  was  held  before  Dr.  Bumaby,  the  said  Vicar  General,  assisted 
by  Doctor  Lushington  and  Sir  John  Dodson  as  his  assessors,  as  aforesaid, 
lliat,  after  prayers  had  been  duly  read,  the  business  of  the  confirmation 
of  the  election  of  Doctor  Hampden  was  commenced  and  proceeded  in, 
by  the  presentation  to  the  Vicar  General  of  the  aforesaid  letters  patent, 
which  were  read.  Whereupon  Mr.  Underwood  prayed  the  Vicar  Gene- 
ral to  take  upon  himself  the  duty  of  the  said  confirmation,  and  decree 
that  the  same  be  proceeded  in,  according  to  the  form  of  the  said  letters 
patent  and  exigency  of  the  law.  And,  the  Vicar  General  having 
signified  his  assent  thereto.  Dr.  Hampden  was  presented  to  the  Vicar 
Greneral  by  Mr.  Underwood,  who  then  declared  that  he  judicially  pro- 
duced Doctor  Hampden  as  Bishop  elect  of  Hereford :  and  Mr.  Under- 
wood further  stated  that,  as  proctor  for  the  Dean  and  Chapter, 
he  also  exhibited  an  original  mandate,  together  with  the  certificate 
thereupon  endorsed,  touching  the  execution  of  the  said  mandate, 
against  all  and  singular  opposers,  and  prayed  that  such  opposers  might 
be  publicly  called.  That  the  Vicar  General  thereupon  directed  the  appa- 
ritor general  of  the  Court,  then  present,  to  make  proclamation  as  is 
usual  in  such  cases.  Whereupon  the  apparitor  general  made  proclamation, 
^in  open  court  in  the  said  church,  in  the  words  following :  ^^  Oyez  !  r^^oo 
Oyes!  Oyez!  All  manner  of  persons  who  shall  or  will  object  ^ 
to  the  confirmation  of  the  Reyerend  Renn  Dickson  Hampden,  D.  D.,  to 
be  Bishop  and  Pastor  of  the  Cathedral  Church  of  Hereford,  let  them 
come  forward,  and  make  their  objections  in  due  form  of  law,  and  they 
fihail  be  heard."  That,  immediately  after  such  proclamation  was  made, 
and  before  any  other  proceedings  were  taken,  Mr.  Townsend  addressed 
the  Vicar  General,  and  stated  that  he  appeared  as  proctor  for  the  Rev. 
Richard  Webster  Huntley,  Clerk,  M.  A.,  of  the  University  of  Oxford, 
Vicar  of  Alberbury,  in  the  county  of  Salop  and  diocese  of  Hereford 
aforesaid,  the  Rev.  John  Jebb,  Clerk,  M.  A.,  of  Trinity  College,  Dublin, 
Rector  of  Peterstow,  in  the  county  and  diocese  of  Hereford  aforesaid, 
and  the  Rev.  William  Frederick  Powell,  Clerk,  M.  A.,  of  the  University 
of  Cambridge,  Perpetual  curate  of  Cirencester,  in  the  county  of  Glou- 
cester (the  deponent) ;  and  he  exhibited  proxies  under  the  hands  and  seals 
of  the  three  last-named  parties  respectively,  and  then  declared  that  he 
opposed  the  confirmation  of  the  election  of  the  said  Dr.  R.  D.  H.  to  the 
office  or  dignity  of  Bishop  of  Hereford  aforesaid. 

Mr.  Townsend  then  deposed  that,  upon  hiei  addressing  the  Vicar  Gene- 
ral as  last  aforesaid,  the  Vicar  General  inquired  of  him  what  were  his 
objections,  or  used  words  to  that  effect.    Iliat  he,  Mr.  Townsend,  had 
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Buch  objections  in  writing  then  in  his  possession ;  and  that,  whilst  he  was 
in  the  act  of  presenting  such  objections,  which  were  in  the  form  of  a  libel 
or  plea,  and  were  duly  signed  by  advocates,  as  is  usual  in  such  cases,  the 
Vicar  General  said  to  him :  ^^  We  are  acting  here  under  a  mandate  trom 
♦4901  *^®  Crown,  issued  pursuant  to  the  *proyisions  of  the  statute  of 

^  the  25  Hen.  8,  c.  20 ;  and  we  conceive  ourselves  bound  to  con- 
firm, without  sufiering  any  opposition :"  or  words  to  that  effect.  That 
Mr.  Townsend  then  said,  in  answer  to  the  said  inquiry  of  the  Vicar 
General :  "  Right  Worshipful,  I  bring  in  a  libel :"  or  words  to  that  effect, 
he  understanding  that  he  was  assigned  by  the  Vicar  General  so  to  do. 
Whereupon  Doctor  ^ushington,  one  of  the  assessors  of  the  Vicar  Gene- 
ral, said  to  Mr.  Townsend:  "No,  you  will  not;'  you  are  not  permitted 
to  appear :  and,  Mr.  Townsend,  you  know  perfectly  well,  as  an  ecclesi- 
astical practitioner,  that  you  «re  not  able  to  bring  in  a  libel  until  yon 
are  permitted  to  appear."  That  the  Vicar  General  then  and  there 
wholly  refused  to  permit  him  to  appear,  as  proctor  as  aforesaid,  for  the 
said  three  opposing  parties,  or  any  of  them,  or  to  exhibit  his  aforesaid 
proxies,  or  to  present  or  bring  in  any  libel,  or  plea  or  objections  against 
the  confirmation  of  the  election  of  Doctor  Hampden,  or  to  do  any  act 
whatsoever  in  opposition  to  the  confirmation  of  the  election,  although 
the  said  proxies  and  libel  were  in  due  form  of  law,  according  to  the  usage 
and  practice  of  the  said  Court,  and  although  Mr.  Townsend  then  and 
there  duly  and  at  the  proper  time  according  to  law  offered  and  proposed 
to  appear  as  proctor  for  the  said  opposin^g  parties  in  the  matter  of  the 
said  opposition  to  the  said  confirmation,  and  to  exhibit  the  said  libel. 
That  he  had  instructed  certain  advocates  or  counsel,  namely.  Doctor 
Addams,  and  Doctor  Harding  and  Doctor  Robert  Phillimore,  to  appear 
on  behalf  of  the  said  opposing  parties,  and  oppose  the  confirmation  of 
the  said  election;  and  the  said  advocates  or  counsel  then  appeared 
*4Qn  accordingly,  and  required  to  be  heard.     Whereupon  *the  Vicar 

^  General  inquired  of  Doctor  Addams  whether  he  wished  to  be 
heard  upon  the  question  whether  counsel  had  a  right  to  be  heard  or  not; 
and.  Doctor  Addams  having  replied  that  he  did,  the  Vicar  General  said: 
^^We  confine  you  to  that :"  and  Doctor  Lushington  also  then  said  to 
Doctor  Addams:  '^ Distinctly  understand  to  what  you  are  confined, 
namely,  the  question,  whether,  considering  the  statute  of  Henry  8,  which 
has  been  referred  to,  you  have  a  right,  notwithstanding  that  statute,  to 
be  heard  at  all :"  or  words  to  that  effect.  That  thereupon  the  said  advo- 
cates were  heard  at  length  upon  the  question  whether  they  were  entitled 
to  appear  and  be  heard.  That,  when  they  had  concluded,  Doctor  Bay- 
ford,  as  counsel  on  behalf  of  Doctor  Hampden  and  of  the  Dean  and 
Chapter,  or  one  of  them,  rose  to  reply  to  the  observations  of  the  said 
fidvocates :  but  the  Court  stopped  him,  and  proceeded  to  give  judgment, 
and  decided  that  they  could  not  hear  any  objections  to  the  confirmation 
of  the  election,  and  that  they  were  precluded  by  the  said  statute  from 
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aUowing  any  such  objections  to  be  entertained ;  the  Vicar  General  deli* 
Tering  his  judgment  to  the  effect  following,  viz. :  He  was  of  opinion  that 
the  Court  was  bound  to  proceed  to  the  confirmation  of  the  election  of 
Doctor  Hampden  to  the  bishopric  of  Hereford,  under  the  provisions  of 
the  statute  of  25  Henry  8,  which  clearly  extended  to  the  present  casOi 
and  by  which,  if  he  should  commit  or  suffer  apy  let  or  hindrance  to  such 
confirmation,  he  should  become  liable  to  the  penalties  of  praemunire : 
that  the  act  itself  prescribed  no  mode  of  proceeding  in  the  performance 
of  the  duty  enjoined,  nor  referred  to  any;  and  that  the  Court  was  bound 
by  the  statute  law  of  the  realm,  which  afforded  it  no  alternative  *but  r^Aon 
that  of  confirming  the  election  which  was  certified  to  have  been  ^ 
made  by  the  Dean  and  Chapter  of  Hereford,  or  subjecting  themselves 
to  the  penalties  of  praemunire.     And  Doctor  Lushington  and  Sir  John 
Dodson,  as  such  assessors  as  aforesaid,  then  also  severally  expressed 
their  opinions  that  the  said  opposers,  their  proctor  or  counsel,  could  not 
he  allowed  to  appear  or  be  heard,  by  reason  of  the  said  statute. 
I  That,  after  the  said  judgment  had  been  so  given,  the  following  pro- 
ceedings took  place.    The  Vicar  Greneral  directed  the  confirmation  to  be 
proceeded  with,  according  to  the  usual  form ;  whereupon  the  said  Proctor 
of  the  said  Dean  and  Chapter  openly  said,  in  the  presence  and  hearing 
of  the  said  Court :  "  I  accuse  the  contumacy  of  all  and  singular  persons 
dted,  intimated,  publicly  called,  and  not  appearing,  and,  in  pain  of  such 
of  their  contumacy,  pray  that  they  and  every  of  them  be  precluded  from 
the  means  of  further  opposing  against  the  said  election,  the  manner 
thereof,  or  the  person  elected  in  this  behalf;  and  also  that  it  may  be 
decreed  to  be  proceeded  to  further  acts  in  this  business  ot  confirmation, 
the  absence  or  contumacy  of  the  persons  so  cited,  intimated,  publicly 
called,  and  not  appearing,  in  anywise  notwithstanding :  and  I  porrect  a 
schedule,  which  I  pray  to  be  read."     That  the  said  Proctor  then  handed 
in  a  paper  to  the  Vicar  General,  which  the  Vicar  General  then  read  and 
signed,  the  contents  of  which  were  unknown  to  the  deponent ;  and  then 
the  said  Proctor  proceeded,  and  stated  as  follows :  '^  In  pain  of  the  con* 
tnmacy  of  all  and  singular  persons  cited,  intimated,  publicly  called,  and 
not  appearing,  I  give  this  summary  petition  in  writing,  which  I  pray  to 
be  admitted ;  and  that  it  be  ^decreed  to  be  proceeded  summarily  w-^^^^ 
and  plainly,  and  that  a  term  be  assigned  me  to  prove  the  same  '- 
immediately."     That  the  Vicar  General  replied  as  follows:  "We  do 
admit  this  your  summary  petition,  so  far  as  the  same  may  be  by  law 
admitted,  and  do  decree  that  it  may  be  proceeded  summarily  and  plainly ; 
and  we  do  assign  you  a  term  to  provo  this  your  summary  petition  imme-^ 
diately:"  or  words  to  that  effect.     Whereupon  the  said  proctor  then 
said :  "  In  pain  of  the  contumacy  of  all  and  singular  persons  cited,  inti- 
mated, publicly  called,  and  not  appearing,  and  in  support  of  proof  of  the 
matters  contained  in  my  said  summary  petition,  I  exhibit  a  certificate 
touching  and  concerning  the  election  of  the  aforesaid  Reverend  R.  D* 
VOL-  XI. — 37  2  B 
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H.9  D.  D.,  to  be  bishop  and  pastor  of  the  said  cathedral  church  of  Her^* 
ford,  made  by  the  said  Dean  and  Chapter  of  the  said  Church,  and  issued 
under  their  common  seal.  I  likewise  exhibit  a  public  instrument  of  the 
consent  of  the  said  Doctor  B.  D.  H.  to  the  said  election,  and  Her 
Majesty's  letters  patent  before  read.  And  I  allege  that  all  and  singolttr 
the  matters  set  forth'  in  the  said  exhibits  respectively  were  and  are  true, 
and  so  had  and  done  as  therein  contained ;  and  I  pray  all  of  them  to  be 
admitted,  and  that  a  term  be  assigned  me  to  hear  sentence  instantly." 
That  the  Vicar  General  then  said  as  follows :  "  In  pain  of  the  contum&cy 
of  all  and  singular  the  persons  so  as  aforesaid  cited,  intimated,  publicly 
called,  and  not  appearing,  We  do  admit  these  public  instruments,  and  do 
assign  to  hear  sentence  instantly."  That  the  said  proctoi^  then  said :  ^4 
pray  all  and  singular  the  said  opposers  to  be  again  publicly  called."  That 
the  Vicar  General  then  said :  "  Let  the  opposers  be  again  publicly  called." 
^  Thitt  the  apparitor  *general  then  made  his  proclamation  as  follows : 

J  "  Oyez !  Oyez !  Oyez !  All  ye  who  shall  or  may  or  will  object  io 
the  confirmation  of  the  Reverend  B.  D.  Hampden,  as  Lord  Bishop  of  the 
Episcopal  See  of  the  Cathedral  Church  of  Hereford,  now  come  forward 
and  state  your  objections,  and  you  shall  be  heard."  That,  after  such 
proclamation  made,  the  said  proctor  then  said :  "  I  accuse  the  contumacy 
of  all  and  singular  the  persons  so  as  aforesaid  cited,  intimated,  publicly 
called,  and  not  appearing ;  and  I  pray  them  to  be  pronounced  contuma- 
cious ;.  and,  in  pain  of  such  their  contumacy,  that  it  be  decreed  to  be 
proceeded  to  the  pronouncing  your  definitive  sentence ;  and  I  porrect  a 
schedule,  which  I  pray  to  be  read." 

That  the  said  proceedings  then  terminated  by  Doctor  Hampden  tak- 
ing the  oaths  usual  and  required  in  such  cases :  and  the  Vicar  General 
signed,  promulgated,  and  gave  the  following  sentence  in  writing,  that  is 
to  say :  "  In  the  name  of  God,  Amen.  We,  S.  B.  Burnaby,  Doctor  of 
Laws,  Vicar  General  and  Official  Principal,  lawfully  constituted,  of  the 
most  Beverend,"  &c.,  "William,"  &c.,  "Lord  Archbishop  of  Canter- 
bury, Primate  of  all  England  and  Metropolitan,  being  hereunto  suffi- 
ciently and  lawfully  authorized,  and  having  heard,  seen,  nnderstood,  and 
discussed  the  merits  and  circumstances  of  a  certain  business  of  confirma- 
tion of  an  election  made  and  celebrated  of  the  Beverend  R.  D.  H.,  B.D., 
elected  Bishop  and  Pastor  of  the  Cathedral  Church  of  Hereford,  which 
is  controverted  and  remains  undetermined  before  us  in  judgment,  and 
having  considered  the  whole  process  had  and  done  in  the  business  of 
such  confirmation,  and  having  observed  all  and  singular  the  matters  and 

»49'i1  *^^^8^  *^^*  ^y  '^^  ^^  **'^^^  behalf  ought  to  be  observed :  We  hare 
-*  thought  fit,  and  do  thus  think  fit,  to  proceed  to  the  giving  oof 
definitive  sentence  or  final  decree  in  this  business,  in  manner  foUowiBg* 
Whereas,  by  the  acts  enacted,  deduced,  alleged,  propounded,  exhibited, 
and  proved  before  us,  relating  to  such  confirmation,  we  have  amply 
found,  and  do  find,  that  the  said  election  was  rightfully  and  lawfuBy 
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made  and  celebrated  by  the  Dean  and  Chapter  of  the  said  Cathedral 
Charch  of  Hereford,  of  the  said  Reverend  the  Bishop  elect,  a  man  both 
pmdent  and  discreet,  deservedly  laudable  for  his  life  ard  conversation, 
of  a  free  condition,  bom  in  lawful  wedlock,  of  due  age,  and  an  ordained 
priest,  and  that  there  neither  was  nor  is  anything  in  the  ecclesiastical 
laws  that  ought  to  obstruct  or  hinder  his  being  confirmed  by  our  autho* 
rity  Bishop  of  the  said  See:  Therefore  we,  S.  B.  B.,  Doctor  of  Laws, 
the  Judge  aforesaid,  having  weighed  and  considered  the  premises,  and 
with  the  assiatanco  of  the  learned  in  the  law,  do,  by  the  authority  where-" 
vith  we  are  invested,  confirm  the  aforesaid  election  made  and  celebrated 
of  the  person  of  the  said  Reverend  R.  D.  H.,  D.D.,  to  the  Bishopric  of 
Hereford.  And  we  do,  so  far  as  in  our  power  and  by  law  we  may,  sup-^ 
ply  all  defects  in  the  said  election,  if  any  there  happen  to  be.  And  we 
do  commit  unto  the  said  Bishop  elected  and  confirmed  the  care,  govern* 
ment,  and  administration  of  the  spirituals  of  the  said  Bishopric  of  Here- 
ford. And  we  do  pronounce,  decree,  and  order,  by  this  our  definitive 
sentrace  or  final  decree,  which  we  make  and  publish  in  these  presents, 
that  the  said  Bishop,  so  elected  and  confirmed,  or  his  lawful  proctor  for 
him,  shall  be  inducted  into  the  real,  actual,  and  corporal  possession  of 
the  said  Bishopric,  and  of  *all  its  rights,  dignities,  honours,  pre-  rmAqa 
vileges,  and  appurtenances  whatsoever,  and  be  installed  and  en-  ^ 
throned  by  the  Archdeacon  of  Canterbury,  or  his  deputy,  according  to 
the  laudable  and  approved  manner  and  custom  of  the  said  Cathedral 
Charch,  not  being  contrary  to  the  laws  and  statutes  of  this  realm." 
That  the  proctor  then  said :  ''  The  Lord  Bishop  elected  and  confirmed, 
and  myself,  pray  a  public  instrument  and  letters  testimonial  to  be  made 
out,  of  and  concerning  the  premises."  Whereupon  the  Vicar  General 
•ud:  ''We  do  decree  as  prayed." 

That  the  forms  and  proceedings  used  and  adopted  in  the  said  business 
or  matter  of  the  said  confirmation  were  of  the  same  tenor  and  descrip- 
tion as  the  forms  and  proceedings  used  and  adopted  in  suits  and  causes 
in  the  ecclesiastical  courts ;  and  that  the  same  forms  of  citations,  pro- 
clamations, summary  petitions,  or  plea,  proofs,  sentence,  and  other  forms, 
as  were  used  and  adopted  in  the  said  business  or  matter,  have  been,  to 
the  best  of  this  deponent's  information  and  belief,  commonly  used  in  the 
confirmations  of  the  eleotions  of  blehops  in  England,  ever  since  the  said 
statute  of  the  25  H.  8  was  revived  in  the  reign  of  Queen  Elizabeth. 

Mr.  Powell  and  Mr.  Townsend  then  deposed  that  the  opposition,  so 
mtended  to  be  made  to  the  then  present  confirmation  of  the  election  of 
the  said  Doctor  R.  D.  H.,  was  founded  upon  ^'  two  books  written,  printed, 
and  published  by  him ;  .the  avowed  purport  or  object  of  the  first  of  the 
said  two  books  being  to  illustrate  the  injurious  eifects  of  dogmatism  in 
theology :  and  in  both  books,  in  illustration  of  the  (supposed)  effect  of 
dogmatism  in  theology,  it  is  well  known,  or  justly  suspected,  that  r^^o? 
whether  so  by  him  intended  or  not,  he  *hath,  in  fact,  spoken  or  ^    ** 
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declared  in  the  manifest  derogation  or  depraving  of  many  things  in  the 
Book  of  Common  Prayer,  and  hath  maintained  or  afomed  divers  doc- 
trines repagnant,  or  at  least  contrary,  to  the  Thirty-nine  Articles  of  the 
Church  of  England,  especially  those  or  most  or  many  of  them  particu- 
larly concerning  faith  and  doctrine."     *'  That,  expressly  hy  reason  of 
or  with  reference  to  such  his  two  books  aforesaid,  he  the  said  Doctor  R. 
D.  H,  (then  recently  appointed  Regius  Professor  of  Divinity  in  the  TJni- 
versity  of  Oxford),  in  A.D.  1836,  incurred  the  solemn  censure  of  that 
University ;  and  which  censure  (the  said  Doctor  R.  D.  H.  neither  then 
nor  since  having  in  any  manner  explained  or  renounced  or  retracted 
those  parts  of  his  teaching  which  have  led  to  his  being  so  justly  suspected 
as  aforesaid)  was  in  effect  re-affirmed  by  the  said  University,*'  in  1842. 
That  articles,  alleging  and  setting  up  such  unsoundness  of  doctrine  and 
teaching  of  the  said  Doctor  R.  D.  H.,  had  been  prepared  and  signed  by 
certain  learned  civilians,  ready  to  be  given  in  as  aforesaid,  had  the  «ud 
parties  been  permitted  to  appear ;  and  which  the  deponenta  were  advised 
and  believed  to  present  and  contain  sufficient  ground  of  opposition  to  thj 
confirmation  of  the  said  Doctor  R.  D.  H.,  and  the  said  R.  E.  A.  Town- 
send  was  ready  to  bring  in,  in  due  form  of  law,  as  aforesaid,  and  then 
and  there,  if  called  on  so  to  do,  to  sustain  by  proof. 

Mr.  Powell  further  deposed  that  this  application  for  a  mandamus  was 
made  with  the  consent  and  concurrence  of  the  Reverend  R.  W.  Huntley 
and  the  Reverend  J.  Jebb,  the  said  other  opposers  to  the  said  confirma- 
tion of  the  said  election. 

*4981       *^^  ^^  same  term,(a) 

Sir  J,  JervUj  Attorney  General,  Sir  D.  DundaSj  Solicitor 
General,  M.  D.  Hill^  Dr.  Bayford^  and  Waddington  showed  cause. 

First,  the  Archbishop  and  Vicar  General  had  no  power  to  hear  the 
objections ;  and  therefore  no  one  could  appear  in  support  of  them.  The 
confirmation  is  merely  matter  of  form. 

The  question  arises  upon  stat.  25  H.  8,  c.  20,  which  was,  indeed,  re- 
pealed by  Stat.  1  &  2  P.  &  M.  c.  8,  ss.  9,  11,  but  was  revived  by  stat 
1  El.  c.  1,  ss.  7,  10.(6)  Stat.  25  H.  8,  c.  20,  is  entitled  <<  An  Act  for 
the  non-payment  of  first  fruits  to  the  Bishop  of  Rome."(<?)  Sect.  S 
states  that  in  the  recited  statute  28  H.  8,  c.  20,  "  it  is  not  plainly  and 
certainly  expressed  in  what  manner  and  fashion  archbishops  and  bishope 
shall  be  elected,  presented,  invested,  and  consecrated  within  this  realm," 
and  enacts  that  the  recited  statute  shall  stand,  except  that  no  person 
^'  shall  be  presented,  nominated,  or  commended  to  the  said  Bishop  of 

(a)  The  Brgnment  wm  heard  on  Jsaaary  14ih,  25ih,  26ih,  sad  27th. 

ib)  See  HargraTe'i  note  (6)  [216]  to  Co.  Litt  134  a. 

(e)  It  WM  pointed  oni  that  in  1  Gibe.  Cod.  107,  (ed.  2,)  the  tiae  is  "  Of  the  «leotiog  and  ooase- 
orating  of  archbishops  and  bishops  within  this  realm  f*  and  reference  was  mside  to  stat  8  SliSi  C 
1,  s.  2,  and  to  stat  1  Elii.  o.  1,  s.  7,  where  the  title  given  is  **  An  aet  restraining  the  payment  e! 
annates  or  first  fhiits  to  the  Bishop  of  Rome,  and  of  the  electing  and  conaecratnig  of  arehbishcf* 
and  bishops  within  this  realm ;"  also  to  the  Statutes  of  the  Bealm  (published  by  the  Commissignat 
«f  the  Public  Records),  TaL  iiL  p.  402,  where  it  ii "  An  act  restraining  the  payment  of  A  "«****%  As. ' 
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Kome,"  ^'  to  or  for  the  dignity  or  office  of  anj  archbishop  or  bishop 
within  this  realm,"  nor  procure  there  ^'  bulls,  beeves,  palls,  or  other 
things  requisite  for  an  archbishop  or  bishop,"  nor  pay  annates,  first 
fruits,  &c.,  for  expedition  of  any  such  bulls,  &c.  *Sect.  4  enacts  r^^qn 
that,  at  every  avoidance  of  an  archbishopric  or  bishopric,  the 
King  may  grant  a  license  to  the  dean  and  chapter,  &c.,  to  proceed  to 
election,  "with  a  letter  missive,  containing  the  name  of  the  person  which 
they  shall  elect  and  choose :  by  virtue  of  which  license  the  said  dean 
and  chapter,"  &c.,  '^  shall  with  all  speed  and  celerity  in  due  form  elect 
and  choose  the  same  person  named  in  the  said  letters  missive,"  '^and 
none  other."    If  they  delay  above  twelve  days,  the  King  may  nominate 
and  present  by  letters  patent ;  and  every  such  nomination  and  present- 
ment, if  to  the  office  of  bishop,  shall  be  made  to  the  archbishop  and 
metropolitan  of  the  province,  if  the  archbishopric  be  full.     By  sect.  5, 
in  the  case  of  such  nomination  as  last  aforesaid,  the  archbishop  or  bishop 
to  whom  the  nomination  is  directed,  is  to  "invest  and  consecrate"  "with 
all  speed"  the  person  nominated.     And,  if  the  dean  and  chapter,  &c., 
"  within  the  said  twelve  days  do  elect  and  choose  the  said  person  men- 
tioned in  the  said  letters  missive,"  "their  election  shall  stand  good  and 
effectual  to  all  intents  ;"  the  person  elected  shall  be  reputed  lord  elected; 
'^  and  then  making  such  oath  and  fealty  only  to  the  King's  Majesty,  his 
heirs  and  successors,  as  shall  be  appointed  for  the  same,  the  King's 
Highness,  by  his  letters  patent  under  his  great  seal,  shall  signify  the  said 
election,  if  it  be  to  the  dignity  of  a  bishop,  to  the  archbishop  and  metro- 
politan of  the  province  where  the  see  of  the  said  bishopric  was  void,  if 
the  see  of  the  said  archbishop  be  full  and  not  void ;"  "  requiring  and 
commanding  such  archbishop,  to  whom  any  such  signification  shall  be 
made,  to  confirm  the  said  election,  and  to  invest  and  consecrate  the  said 
person  so  elected  to  the  office  and  dignity  that  he  is  ^elected  unto,  t^caa 
and  to  give  and  use  to  him  all  such  benedictions,  ceremonies,  and  ^ 
other  things  requisite  for  the  same,  without  any  suing,  procuring,  or  ob- 
taining any  bulls,  letters,  or  other  things  from  the  see  of  Rome  for  the 
same  in  any  behalf."     By  sect.  7,  if  the  dean  and  chapter,  &c.,  "  after 
snch  license  as  is  afore  rehearsed,  shall  be  delivered  to  them,  proceed 
not  to  election,  and  signify  the  same  according  to  the  tenor  of  this  act, 
within  the  space  of  twenty  days  next  after  such  license  shall  come  to 
their  hands ;  or  else  if  any  archbishop  or  bisLop,  within  any  of  the  King's 
dominions,  after  any  such  election,  nomination,  or  presentation  shall  be 
signified  unto  them  by  the  King's  letters  patents,  shall  refuse,  and  do 
not  confirm,  invest,  and  consecrate  with  all  due  circumstance  as  is  afore- 
laid,  every  such  person  as  shall  be  so  elected,  nominate,  or  presented, 
and  to  them  signified  as  is  above  mentioned,  within  twenty  days  next 
after  the  King's  letters  patents  of  such  signification  or  presentation  shall 
come  to  their  hands ;  or  else  if  any  of  them,  or  any  other  person  or 
persons,  admit,  maintain,  allow,  obey,  do,  or  execute  any  censures,  ex* 
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eommiinicatioiiB,  interdietionfl,  inhibitionB,  or  any  other  process  or  «et| 
of  what  nature,  name,  or  quality  soever  it  be,  to  the  contrary,  or  let  of 
due  execution  of  this  act ;  that  then"  ^*  every  dean  and  particular  per* 
eon  of  the  chapter,  and  every  archbishop  and  bishop,  and  all  other  per* 
sons,  so  offending  and  doing  contrary  to  this  act,  or  any  part  thereof, 
and  their  aiders,  counsellors,  and  abetters,  shall  run  into  the  dangers, 
pains,  and  penalties  of  the  statute  of  the  provision  and  praemunire,  made 
in  the  five-and-twentieth  year  of  the  reign  of  King  Edward  the  Third, 
and  in  the  sixteenth  year  of  King  Richard  the  Second." 
^'^OH  ^^  ^  ^^®  state  of  the  law  before  the  passing  of  this  statate^ 
^  it  is  a  matter  of  much  difiScnlty,  as  appears  from  1  Bum,  Eccl. 
L.  Preface,  p.  xxvi.  (9th  ed.),  to  find  out  how  far  the  cancm  law  was 
allowed,  where  it  was  checked  by  the  prerogative  of  the  Grown  or  die 
common  law,  and  indeed  what  it  was.  In  Gawdrey's  Gase,  5  Rep.  32  i, 
Lord  GoKB  says :  "  If  it  be  demanded  what  canons,  constitutions,  ordi* 
nances,  and  synodals  provincial,  are  still  in  force  within  this  realm ;  I 
answer  that  it  is  restored  and  enacted  by  authority  of  Parliament,  that 
such  as  have  been  allowed  by  general  consent  and  custom  within  the 
realm,  and  are  not  contrariant  or  repugnant  to  the  laws,  statutes,  and 
customs  of  the  realm,  nor  to  the  damage  or  hurt  of  the  King's  preroga- 
tive royal,  are  still  in  force  within  this  realm,  as  the  King's  ecclesiastical 
laws  of  the  same.  Now,  as  consent  and  custom  hath  allowed  these 
canons,  so  no  doubt  by  general  consent  of  the  whole  realm,  any  of  the 
same  may  be  corrected,  enlarged,  explained,  or  abrogated." 

From  Ayliffe's  Parergon,  p.  126,  et  seqq.,  it  appears  that  bishops  were 
originally  elected  per  derum  et  papulunij  which  included,  of  course,  the 
laity:  that  afterwards,  to  prevent  confusion,  the  Ghristian  emperors 
reserved  the  election  to  themselves ;  the  form  being  that  the  chapter,  on 
a  bishop's  death,  sent  the  ring  and  pastoral  staff  to  the  emperor,  and  he 
delivered  it  to  the  person  whom  he  appointed  successor :  that  afterwards 
the  pope  pretended  that  the  emperors  took  money  for  the  nomination  or 
charged  the  episcopal  revenues  with  pensions,  and  then  the  bishops  were 
elected  by  the  canons  in  cathedral  churches,  and  the  choice  usually 
*5021  ^^^^^^^^^^^  ^^  Rome:  that  nevertheless,  in  the  Saxon  times, 
all  ecclesiastical  dignities  were  conferred  in  Parliament,  and 
were  still  donative  by  delivery  of  the  ring  and  staff:  that  Pope  Hil- 
debrand,  who  was  contemporary  with  William  I.,  excommunicated  all 
prelates  who  received  investiture  from  any  layman  per  traditionem 
annuli  et  baeuli:  that  this  assumption  was  disputed  by  the  English 
kings,  till  Henry  I.  after  a  long  contest  yielded  up  the  point,  re- 
serving only  to  himself  homage  in  respect  of  the  temporalties,  to  be 
done,  however,  before  consecration:  whereupon  the  archbishop  con- 
secrated the  bish9ps  whom  the  king  had  before  appointed.  Afterwards 
King  John  granted  by  charter(a)  that  elections  of  major  and  minor  pre^ 

(a)  A.  D.  1214.    Statatei  of  the  Realm,  toL  L  p.  6. 
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lati  in  cathedral  and  conyentaal  churches  and  monasterieB  should  be  free, 
the  Ikentia  eligendi  being  first  prayed  of  him,  and  reserring  to  himself 
ayetoy  and  the  profiits  during  vacancy ;  if  he  refused  the  licentia  eligendi^ 
the  chapter  might  prpceed  without  it,  and  he  was  not  to  refuse  his  assent 
to  the  election  made,  ^^  nisi  aliquid  rationabile  proposuerimus  et  legitime 
probayerimus,  propter  quod  non  debeamus  consentire:"  but  the  King, 
neyerthelesSy  continued  to  influence  the  elections,  and  usually  sent  for 
the  dean  and  chapter,  or  some  of  them,  who  met  in  or  near  his  royal 
chapel  and  chose  the  person  he  had  recommended.  This  account  from 
AyUffie  agrees  substantially  with  that  given  in  Go.  Litt.  134  a,  and  344  a. 
From  Van  Espen's  Jus.Ecclesiasticum  Universum,  p.  98,  Part  I.  tit.  14,  c. 
1,  §  8,  9,  it  seems  that  the  confirmations  came  to  the  pope  as  a  natural 
consequence  of  his  haying  usurped  the  nominations.  It  may  be  pointed 
out  that,  between  the  charter  of  King  John  and  the  ^passing  of  t^icaq 
Stat.  25  H.  8,  c.  20,  stat.  25  Ed.  8  (of  Provisors)  was  passed,  *- 
which,  after  reciting  stat.  35  Ed.  1,  c.  4,  s.  3  (statute  of  Carlisle),  enacted 
(sect.  8)  that  the.  free  elections  of  archbishops,  bishops,  and  all  other  dig* 
nities  and  benefices  elective  in  England  were  to  hold  as  granted  by  the 
kmg's  progenitors,  and  the  ancestors  of  other  lords,  founders  thereof; 
and  that,  where  the  pope  made  provision  of  a  dignity  of  the  church,  the 
long  should  present  "  as  his  progenitors  had  before  that  free  election 
was  granted  since,  that  the  election  uras  first  granted  by  the  king's  pro- 
genitors upon  a  certain  form  and  condition,  as  to  demand  license  of  the 
king  to  choose,  and  after  the  election  to  have  his  royal  assent,  and  not 
in  any  other  manner/' 

Now,  with  respect  to  the  canonical  election  before  stat.  25  H.  8,  c.  20, 

it  was  urged,  on  moving,  that  the  steps  may  be  collected  from  Lancelottus's 

Institutiones  Juris  Canonici,  a  work  spoken  of  as  having  been  cited  with 

approbation  by  Dodderiboe,  J.,  in  Evans  i;.  Ascuithe,  Palm.  457, 472.(a) 

Lancelottus,  pp.  33,  34,  lib.  i.  tit.  7,  states  various  disqualifications  of 

tiie  parties  electing  or  to  be  elected ;  among  the  latter,  the  being  within 

age,  the  not  being  in  other  respects  canonically  qualified,  &c.     Then,  in 

p.  39,  lib.  i.  tit.  9,  he  says:  "Gonfirmatio  non  conceditur,  nisi  cum 

oaossB  cognitione."     ^^  Is  autem,  ad  quern  confirmatio  pertinet,  diligentqr 

examinare  debet,  et  electionis  processum,  et  personam  electi.     Est  cnim 

hoc  generale,  ut  ad  eum  pertineat  examinatio,  ad  quem  manfis  impositio 

WfWtsi.    Et  c^  omnia  rit%  concurrunt,  tunc  munus  ei  confirmationis 

impeudat.     Quod  si  secus  factum  fuerit,  non  sol&m  dejiciendus  erit 

indign^  *promotus:  verfim  etiam  indignd  promovens  puniendus.   r4tcA4 

Kihil  est  enim  quod  ecclesiae  Dei  magis  ofiiciat,  quam  si  indigni 

ad  regimen  assumantur  animarum/*(A)    Afterwards,  in  p.  41,  lib.  i.  tit. 

9,  where  the  heading  is,  '^  In  confirmatione  faciend&  citandi  sunt,  quorum 

interesse  potest,"  it  is  said :  ^^  Illud  etiam  confirmantem  observare  oportet, 

(c)  8.  C.  1  (W.)  Jonei,  168;  Latch,  31,  233;  Nojr,  93;  2  Roll  R.  450  (m  Yaaghan  v.  Ascue). 
{h)  See  poet»  p.  633.  . 
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ne  dum  nimift  in  confirmando  celeritate  utitar  contra  doctrinam  Apostoli 
proprium  affectum  jori  et  squitati  prseponat.  Itaqne,  si  coelectns  ali- 
qniB,  yel  contradictor  apparet,  ante  confirmationem,  nominatim  Tocandns 
est :  alioqui  si  nemo  apparet,  in  foribus  ecclesise,  in  qnft  electio  facta  est, 
generaliter  edicendum  erit,  nt  si  qui  sint,  qui  confirmationi  futnrse  velint 
opponere,  ad  contradicendum,  in  assignato  peremptorio  termino,  prs- 
sentes  esse  debeant.  Quae  omnia  locum  habent  sive  concorditer  electio 
fnerit  celebrata,  sive  non."  And  then :  ^^  opponentes  election!,  si  defi- 
ciant  in  probationibus,  sunt  puniendi."  The  party  confirming  is  to 
examine  personam  elecH:  the  reason  of  which  is,  that  there  may  bare 
been,  according  to  the  then  form  of  canonical  election,  a  eoelecty^ 
on  an  equality  of  votes.  Also,  at  the  election,  disqualified  electors 
may  have  voted  in  numbers  sufficient  to  determine  the  election :  there* 
fore,  the  processus  eleetianis  is  to  be  examined  into  at  the  confirma- 
tion. The  examination  as  to  the  persona  electi  would  further  compre- 
hend, besides  the  case  of  a  coeleetus^  a  case  where  a  eontradietar 
had  appeared  at  the  election,  who  might  then  have  raised  objections 
founded  on  personal  disqualifications;  if  such  a  contradictor  had 
been  overruled  at  the  election,  he  might  be  heard  at  the  confirmatioB, 
*^0')1  *^^'^^'  ^^  ^^^9  ^^  ^^  ^^®  nature  of  an  appeal ;  and,  for  this  piir- 
"^  pose,  he  was  to  be  called  on,  at  the  confirmation,  by  name.  It  is 
true  that  Van  Espen  (Jus.  Ecc.  Univ.  p.  98,  part  L  tit.  14,  c.  2,  §  5)  says 
that,  touching  the  persona  electi,  the  matters  to  be  inquired  into  are 
*^  aetas  legitima,  morum  honestas,  et  literatura  sufficiens."  For  this, 
however,  he  refers  to  the  fourth  Lateran  Council,(a)  which  was  never 
admitted  into  the  canon  law :  and,  at  any  rate,  he  does  not  include  a 
question  of  doctrine.  Moreover,  a  disqualified  person,  as  appears  by 
Lancelottus,  p.  85,  lib.  i.  tit.  8,  might  be  nevertheless  elected  by  po8- 
tulation  to  the  pope,  who  issued  a  bull,  in  the  manner  mentioned  in 
Stat.  23  H.  8,  c.  20.  The  next  step  was  the  consecration.  The  rules 
as  to  this  are  given  in  Lancelottus,  p.  48,  lib.  i.  tit.  11,  from  which 
it  appears  that  there  was  no  opportunity  then  for  any  objector  to 
appear.  Finally  came  the  reception  of  the  pall ;  Lancelottus,  p.  45,  lib. 
i.  tit.  11.  All  this,  of  course,  refers  to  the  process  antecedently  to  the 
statute :  but  even  that  was  not  uniform.  In  some  cases,  three  names 
were  selected  by  the  sovereign,  from  which  the  pope  chose  one,  as  in 
the  Gallican  Church ;  and,  by  an  early  council  of  Lateran, (ft)  the  power 
of  naming  bishops  was  given  to  Charlemagne.  When  this  rule  was 
moved  for,  Ferrari's  Bibliotheca  Ganonica  was  also  cited,  which,  vol.  ii« 
457,  tit.  Confirmatio  JEleetionis,  art.  8,  ss.  6,  7,  8,  9,  10,  gives  in  effect 
the  same  account  as  that  to  be  found  is.  Lancelottus,  adding  (s.  8),  ^^con- 

(o)  HBrdain.  ConciL  torn.  vii.  p.  9. 

(6)  In  774.  S«e  the  note  of  Mr.  Jebb  (Report,  Ae.  p.  203,  (g) ),  who  refen  to  Mansi's  Conefllif 
torn.  xiL  p.  884,  ed.  Florenee,  1776,  and  to  Corp.  Jar.  Capon,  p.  85,  Deeret.  L  Dutmet  9^ 
•.22. 
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firmationes  liiece  non  observatis  faot»  ex  eodem  capite  declarantur  viri* 
bos  omnind  carerey  irritse  et  null®."  This,  again,  is  founded  upon  the 
ordinance  of  the  third  Council  of  *Lateran,(a)  which  is  of  no  r^eng 
tathoritj  in  this  country.  Neither  does  it  appear  that  the  rules 
laid  down  in  either  Lancelottus  or  Ferrari  were  ever  authorized  by  the 
pope.  Lancelottus  is  indeed  an  authority  of  little  weight,  even  in  the 
Roman  Church,  as  appears  from  the  account  given  of  his  work  by  Irving, 
Introduction  to  the  Civil  Law,  p.  286,  (4th  ed.)  Lancelottus  seems  to 
found  his  statement  on  the  decrees  of  the  second  Council  of  Lyons,(6) 
held,  A.  D.  1274,  which  are  not  law  in  this  country.  But,  at  any  rate, 
the  language  of  those  writers  relates  wholly  to  a  state  of  things  ante- 
cedent to  Stat.  25  H.  8,  c.  20,  and  which  that  statute  was  intended  to 
titer.  Other  authorities  cited  on  moving  for  this  rule  are  inapplicable 
to  a  question  on  the  statute.  Thus  Ayliffe,  Parergon,  p.  245,  says :  ^'  In 
granting  confirmation  all  such  persons  ought  to  be  first  cited  who  have 
opposed  the  election ;  and  these  ought  to  be  cited  nominatim,  if  the 
dection  was  made  by  part  of  the  electors :  but  if  the  election  was  made 
nnanimously  and  concorditer,  then  all  such  persons  ought  to  be  cited  in 
general,  who  may  or  will  object  anything  against  such  election ;  to 
appear  at  a  certain  day  and  place,  when  the  confirmation  is  to  be  per- 
formed, in  order  to  show  cause  of  their  disapproving  of  the  election,  and 
to  impeach  the  confirmation  thereof.  And  thus  as  an  election  gives  a 
beginning  to  some  church-preferments ;  so  does  confirmation  add  a  per- 
fection thereunto."  This  is  true  only  of  such  elections  as  were  then 
canonical,  such  as  those  of  priests,  deacons,  deans,  canons,  &c.  But,  at 
p.  118  of  Ayliffe,  is  a  chapter  on  the  election  of  bishops,  under  stat. 
25  H.  8,  c.  20,  which  will  be  discussed  hereafter.(0)  The  same  explana- 
tion applies  to  *Lyndwood,  Provinciale,  lib.  iii.  tit.  21,  (p.  218  A;,  r*  cq^ 
ed.  1679),  which  in  effect  agrees  with  the  passage  cited  from  ^ 
Ayliffe.  As  to  the  two  decretals,  upon  which  Lancelottus's  account 
seems  to  be  founded,  the  first,  which  is  in  the  decretals  of  Gregory  IX. 
lib.  i.  tit.  6,  c.  44  (in  the  Corp.  Jur.  Can.),  speaks  of  prselati  only, 
which  does  not  include  bishops,  as  the  whole  passage  shows ;  nor  does  it 
make  the  confirmation  void  in  the  event  of  failure  to  observe  the  rules : 
the  second,  among  the  decretals  of  Sextus,  lib.  i.  tit.  6,  c.  47  (also  in 
Corp.  Jur.  Can.),  does  avoid  the  confirmation  if  the  rules  be  not  observed, 
but  does  not  expressly  mention  bishops,  and,  from  the  context,  appears 
not  to  include  them.  Lord  Holt,  in  Bex  v.  Baines,  1  Ld.  Baym.  361, 
863,  says  that  '^  one  half  of  what  one  finds  in  Lyndwood  is  not  the  law 
of  the  land." 

Between  the  passing  of  stat.  28  H.  8,  c.  20,  and  that  of  stat.  25  H.  8, 
c.  20,  Cranmer  was  created  Archbishop  of  Canterbury.  The  account 
tf  this  is  given  in  Burnet's  Hist.  Bef.  vol.  i.  p.  234  (Oxford  ed.  18161- 

(a)  Hardain.  ConciL  torn.  tU.  p.  89. 

(6)  HAidain.  ConciL  torn.  tU.  p.  706.  (c)  Poft,  p.  514. 
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Although,  by  the  former  of  these  Btfttutes,.  it  was  not  necessary  in  aTery 
case  to  procure  bulls  from  Borne,  eleyen  were  obtained  in  this  instanse. 
The  King  nominated  him:  but  the  Pope,  after  promoting  him,  &c., 
ordered  his  consecration,  sent  the  pall,  amd  directed  the  Archbishop  of 
York  and  the  Bishop  of  London  to  invest  Granmer  with  it.  No  inresti- 
gation  or  opposition  could  have  taken  place  here,  the  pope  being  supposed 
infallible* 

There  is,  however,  an  express  decision  that  at  common  law,  and  netr 
withstanding  the  charter  of  John,(a)  bishoprics  were  denativeu  That  ii 
the  case  of  O'Brien  v.  Knivan,  Gro.  Jac.  552,(i)  which  came  before  thi 
»^nfti  ^^'"^  ^^  King's  *Bench  on  error  from  the  Irish  Gourt  of  King's 
-I  Bench.  The  question  there  arose,  whether  &  bishop,  appointed  (in 
the  reign  of  Ed.  6)  before  the  Irish  statute  2  Elis.  c.  4,  by  letters  patettt 
without  congS  d'Uire,  was  properly  appointed ;  and  it  was  held  that  he 
was ;  and  the  Gourt  said :  '^  that  the  King  here,  luid  also  in  Ireland, 
before  the  said  statute,  might  create  a  bishop  by  his  patent  without  anj 
writ  of  eongi  d'Slirej  which  is  but  a  form  or  ceremony  which  the  kings 
of  this  realm  have  agreed  to  observe  ;  but  if  they  will  not  observe  this 
course,  it  is  well  enough ;  wherefore  this  creation  before  that  statute  wan 
good  enough." 

Then  stat.  25  H.  8,  c.  20,  following  immediately  the  strong  assertion 
of  the  prerogative  of  the  Grown  in  stat*  25  H.  8,  a  19(c))  recites,  in  8. 
1,  the  statute  of  Annates,  23  H.  8,  c»  20  (which  had  provided  that  no 
one  presented  as  bishop  by  the  king  to  the  pope  should  be  delayed  for 
want  of  bulls,  or  pay  for  them  above  a  certain  sum),  and,  in  sect  3^ 
though  it  speaks  of  election,  presentation,  investment,  and  consecration^ 
does  not  allude  to  confirmation  expressly,  evidently  treating  it  as  part 
of  the  election.  Then  sect.  4.  prescribes  the  mode.  The  Grown  sends  to 
the  dean  and  chapter  a  eongS  d'^br^,  with  a  letter  missive  containing  the 
name  of  the  person  they  are  to  elect ;  they  are  to  elect  that  person,  ^'and 
none  other ;"  if  they  do  not  do  so  in  twelve  days,  the  Grown  is  to  nominate 
by  letters  patent.  Now,  so  far,  much  of  the  proceeding  at  canonical  eleo* 
tions,  as  described  at  Lancelottus,((2)  is  superseded.  There  can  be  no  co€&^ 
iU9y  since  only  the  person  named  in  the  letters  missive  can  be  elected ;  nor 
*^ftQl  ^°y  contradictor^  because  the  Grown's  "^nomination  cannot  be  dis- 
-I  puted,  and  the  dean  and  chapter  iu*e  to  elect  the  nominee  '^  with 
all  speed  and  celerity  in  due  form."  The  Grown  is  the  sole  judge  of  the 
fitness  of  its  nominee ;  there  can  therefore  no  longer  be  any  question  at 
the  election  as  to  the  persona  eleeti^  except  touching  his  identity. 

But  the  argument  on  the  other  side  will  turn  on  sect.  5.     It  is  to  be 
contended  that,  the  Archbishop  being  there  directed  "  to  confirm  the  said 

(a)  Anti,  p.  502. 

(6)  S.  0.  Palmer,  22  (Bishop  of  088017*8  Ca8«);  2  RoU.  R.  101.  (m  Sobrean  v.  K«tui).    Fifl.  1^* 
B.  170|  note  (6)1  was  also  referred  to. 
(e)  See  tlie  |  -eamble,  and  sect.  7.  (<0  Antd^  p.  503. 
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election/'  and  invest  and  consecrate,  &c.,  with  ^^benedictions,  ceremo- 
nies, and  other  things  reqnisite,"  the  confirmation  must  still  follow  the 
roles  laid  down  for  a  confirmation  which  ensued  upon  the  old  jNrooess  ol 
canonical  election.  Now,  in  the  first  case  mentioned  in  sect.  5,  where 
die  Crown  nominates  on  default  of  the  dean  and  chapter,  the  duty  of 
the  archbishop  is  limited  to  consecration  and  inyestment ;  confirmation 
is  not  mentioned.  If  the  dean  and  chapter  elect  the  person  named  izk 
the  letters  missive  within  the  twelve  days,  their  election  is  to  ^^  stand 
good  and  eflSectual,"  not  if  the  archbishop,  on  investigation,  and  hearing 
all  objectors,  chooses  to  confirm,  but  ^Uo  all  intents."  Suppose  thea 
there  issued  a  peremptory  mandamus  as  here  prayed,  in  case  of  objec* 
tion  to  the  person  elected,  and  the  archbishop,  upon  investigation,  sus- 
tained the  objection  and  refused  confirmation,  the  bbhop  elected  would 
still  remain  bishop,  but  for  want  of  confirmation  no  one  could  perform 
the  episcopal  duties.  The  party  elected  may  even  excommunicate ;  Fita« 
K  B.  62  Nh  The  election  is  to  be  certified  to  the  king :  then  the  per- 
son elected  takes  the  title  of  lord  elected  of  the  said  dignity :  and,  after 
he  has  made  oath  and  fealty,  the  king,  by  letters  patent,  certifi^  the 
election  to  the  archbishop,  ^^  requiring  and  ^commanding"  him  r^ic-f  a 
^Uo  confirm  the  said  election,  and  to  invest  and  consecrate  the  ^ 
isid  person."  Here  is  the  first  mention  of  confirmation ;  and  it  is  con- 
fined to  the  election,  the  only  direction  as  to  the  person  being  that  he  i^ 
to  be  consecrated  and  invested,  &c.  All  that*  the  archbishop  is  autho- 
rized to  examine  into  is  the  compliance  with  the  statutory  directions  as 
to  the  election,  and  the  identity  of  the  person. 

Then  sect.  7  makes  the  dean  and  chapter  liable  to  praemunire,  if  they 
do  not  proceed  to  election  and  signify  the  same  ^'  according  to  the  tenor 
of  this  act  in  twenty  days ;"  which  they  can  do  only  by  electing  the 
person  named  by  the  Grown.  And  the  same  penalty  is  provided  against 
the  archbishop  or  bishop  if  he  does  not  confirm,  invest,  and  consecrate 
within  twenty  days  after  signification  to  him  by  the  letters  patent,  and 
against  any  persons,  including  by  the  latter  words  of  the  section  ^^  every 
dean  and  particular  person  of  the  chapter,  and  every  archbishop  and 
bishop,  and  all  other  persons,"  who  shall  *^  admit,  maintain,  allow,  obey, 
do,  or  execute  any  censures,  excommunications,  interdictions,  inhibitions, 
or  any  other  process  or  act,  of  what  nature,  name,  or  quality  soever  it 
be,  to  the  contrary,  or  let  of  due  execution  of  this  act."  The  election 
and  confirmation,  therefore,  are  mere  ceremonies;  and  the  forms  which 
accompany  them  either  are  mere  matters  of  routine,  continued  with  the 
▼iew  of  retaining  an  apparent  resemblance  to  the  earlier  institutions,  or 
OQght  not  to  have  any  place  at  all  in  the  ceremonial.  For  it  is  absurd 
to  suppose  that  a  long  investigation  can  be  carried  out,  when  parties 
delaying  for  twenty  days  are  made  liable  to  a  prsemunire.  Such  a  con- 
struction of  the  act  would  justify  the  phrase  which  has  been  appb'ed  to 
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*5111  ^^'  ^^  *^^  ^^^  Magna  Gharta  of  T7rannj."(a)  The  confirmation 
•^  is  now  as  mere  a  ministerial  act  as  the  allowance  of  a  poor  rate 
by  justices.  It  is  not  credible  that  the  Legislature  in  the  time  of  Henry 
8,  after  giving  the  king  full  power  (by  stat.  23  H.  8,  c.  20)  in  the  mak- 
ing of  bishops,  allowing  only  a  time  for  the  pope  to  consent,  should  after- 
wards, when  the  breach  with  the  pope  was  complete,  have  given  to  a 
subject  the  power  which  was  now  expressly  taken  from  the  pope.  The 
general  spirit  of  the  legislature  is  shown  by  the  statute  of  the  next  year, 
26  H.  8,  c.  1,  repealed  by  stat.  1  &  2  Ph.  &  M.  c.  8,  ss.  12,  20,  and  re- 
enacted  by  1  Eliz.  c.  1,  s.  17,  &c.,  which  asserts  the  supremacy  of  the 
Crown  in  the  strongest  terms.  The  eifect  of  stat.  1  Eliz.  c.  1,  is  thus 
described  in  Caudrey's  Case,  5  Rep.  83  b,  ^'  And  it  was  then  also  esta- 
blished and  enacted  by  the  authority  of  that  Parliament,  that  such  juri^ 
dictions,  privileges,  superiorities,  and  pre-eminences,  spiritual  or  ecclesi- 
astical, as  by  any  spiritual  or  ecclesiastical  power  or  authority,  had  here- 
tofore been,  or  might  lawfully  be  exercised  or  used  for  the  visitation  6f 
the  ecclesiastical  state  and  persons,  and  for  reformation,  order,  and  cor- 
rection of  the  same,  and  of  all  manner  of  errors,  heresies,  schisms, 
abuses,  offences,  contempts,  and  enormities,  should  for  ever  by  authority 
of  that  Parliament,  be  united  and  annexed  to  the  imperial  Crown  of  this 
realm."  Under  that  statute  (s.  18)  the  High  Commission  Court  was 
created,  which  was  abolished  by  stat.  16  C.  1,  c.  11. 
*5121  *^hat  the  whole  ceremony  was  understood  to  be  a  mere  form 
appears  from  the  recital  of  stat.  1  Ed.  6,  c.  2.(a)  ^'  Forasmuch 
as  the  elections  of  archbishops  and  bishops  by  the  deans  and  chapters 
within  the  King's  Majesty's  realms  of  England  and  Ireland  at  this  pre- 
sent time  be  as  well  to  the  long  delay  as  to  the  great  costs  and  charges 
of  such  persons  as  the  King's  Majesty  giveth  any  archbishoprick  or 
bishoprick  unto ;  and  whereas  the  said  elections  be  in  very  deed  no  eleo- 
tions  but  only  by  a  writ  of  cong^  dislier  have  colours  shadows  or  pre- 
tences of  elections,  serving  nevertheless  to  no  purpose  and  seeming  also 
derogatory  and  prejudicial  to  the  King's  prerogative  Royal,  to  whom 
only  appertaineth  the  collation  and  gift  of  all  archbishopricks  and  bishop- 
ricks  and  suffragan  bishops  within  His  Highness's  said  realms :"  kc 
This  statute  was  indeed  repealed  by  2  stat.  1  Mary,  c.  2 ;  but  it  fiir- 
nishes  a  nearly  contemporary  exposition  of  stat.  25  H.  8,  c.  20.  And 
stat.  1  Eliz.  c.  1,  which  (sects.  8,  7,  10)  revived  stat.  25  H.  8,  c.  20, 
appears  by  stKst  2  to  have  been  passed  for  the  repressing  of  the  pope's 
usurped  power,  ^^  and  the  restoring  of  the  rights,  jurisdictions,  and  pre- 
eminences appertaining  to  the  imperial  Crown"  of  the  realm.     Further, 

(a)  This  WM  understood  to  be  an  allnsion  to  a  passage  in  a  letter  addressed  by  the  Bisfaop  of 
Exeter  to  Lord  John  RnsseU,  in  which  the  writer  had  to  characterised  the  legislative  enaetmeB^ 
The  letter  had  reference  to  the  proposed  ^>pointment  of  Dr.  Hampden,  and  appeared  about  th« 
•nd  of  1847. 

(a)  This  was  eited  from  1  Barn's  Eec.  L.  302,  (ed.  9),  and  1  Gibs.  God.  113  (2d  ed.).    Sm 
Intea  of  the  Realm,  published  by  the  Commissioners  of  the  Public  Records,  toL  ir.  p.  S. 
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the  Irish  statute  2  Eliz.  o.  4,  which  did  away  with  the  cong^  d'^lire, 
repeats  the  recital  of  stat.  1  Ed.  6,  c.  2.  It  is  tme  that  the  word  used 
is  '^elections ;"  bat,  canonically,  the  confirmatioii  was  only  a  part  of  the 
election.  Confirmation  formed  no  part  of  the  making  of  suffragan 
bishops,  under  stat.  26  H.  8,  c.  14.  So  the  power  given  to  the  Grown 
to  create  bishops  by  stat.  81  H.  8,  c.  9,  was  to  be  exercised  simply  by 
^letters  patent.  Neither  in  Ireland  nor  in  the  Isle  of  Man  does  rtR-to 
any  confirmation  now  take  place.  *- 

In  Hargraye's  note  [215]  to  Co.  Lit.  184  a,  it  is  said :  '^  notwithstand* 
ing  the  repeal  of  the  1  E.  6,  the  election  of  bishops  is,  as  that  statute 
emphatically  expresses  it,  mere  shadow,  colour,  and  pretence ;"  and  then 
follows  a  reference  to  the  prsemunire  clause,  stat.  25  H.  8,  c.  20,  s.  7, 
and  also  to  the  note  [105]  to  Co.  Lit.  95  a,  where  the  prerogative  of  the 
Crown  to  appoint  to  ancient  deaneries  (a)  is  treated  of,  though  there  be 
a  form  of  election  in  that  case  also.  So  Blackstone,  1  Com.  879,  states 
that  by  the  statute  "  the  ancient  right  of  nomination  was,  in  effect, 
restored  to  the  Crown :"  and  in  the  note  (5)  on  this  passage,  in  Cole- 
ridge's edition,  it  is  said  that  the  five  new  bishoprics,  created  by  Henry 
8,  are  still  purely  donative :  though  in  practice  the  election,  &c.,  to 
these  now  takes  place  in  the  same  way  as  in  the  case  of  the  ancient 
bishoprics.  In  a  note  (8),  in  the  same  edition,  to  4  Com.  108,  it  is  said 
that  the  ancient  prerogative  of  the  Crown  was  itself  an  infringement ; 
that  originally  the  bishoprics  were  filled  by  the  election  of  the  clergy 
and  laity  of  the  diocese;  that  the  clergy  had  excluded  the  laity,  and  had 
themselves  been  excluded  by  the  cathedral  and  conventual  chapters. 
The  origin  of  the  confirmation,  according  to  an  earlier  passage,  1  Com. 
877  (which  agrees  with  the  passage  before  cited  from  Ayliffe,(6)),  was 
that,  the  elections  having  become  tumultuous,  the  sovereigns  of  Europe 
''took  the  appointment  in  some  degree  into  their  own  hands  ;  by  reserv- 
ing to  themselves  the  right  of  confirming  these  elections,  and  of  granting 
investiture  of  the  temporftlties ;"  *"  without  which  confirmation  rtf^-iA 
and  investiture,  the  elected  bishop  could  neither  be  consecrated  ^ 
nor  receive  any  secular  profits."  Blackstone  adds :  ''  The  right  of  ap- 
pointing to  bishoprics  is  said  to  have  been  in  the  Crown  of  England 
(as  well  as  other  kingdoms  in  Europe)  even  in  the  Saxon  times ;  because 
the  rights  of  confirmation  and  investiture  were  in  effect  (though  not  in 
form)  a  right  of  complete  donation."  But,  in  its  earliest  form,  the  con^ 
firmation  of  the  archbishop  appears  to  have  been  merely  a  recognition 
that  the  election  was  properly  complete ;  Bingham's  Christian  Antiqui- 
ties, p.  59,  book  2,  ch.  16,  s.  12,  pp.  187,  188 ;  book  4,  ch.  2,  s.  6,  k^ 
When  he  ceased  to  preside  in  person  at  the  elections,  what  had  been 
done  was  certified  to  him.  It  was  merely  the  last  step  completing  the 
election.    In  Ayliffe,  127,  8,  an  account  is  given  of  the  election  of 

(a)  See  Regina  v.  The  Chapter  of  Exeter,  12  A.  A  S.  512. 
{h)  Anli,  p.  501. 

2C 
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bishops :  and  his  langaage  there  differs  remarkably  from  that  which  he 
uses  in  speaking  of  can<mioal  election8.(a)  He  refers  to  the  enactment 
of  stati  25  H.  8,«  c.  20,  as  to  the  election  of  bishops ;  ^^  which/'  he  sajB, 
**  is  done  after  this  manner,  viz.  The  dean  and  chapter  having  made  their 
election,  most  certify  it  nnder  their  common  seal  to  the  King/'  &c.t 
^^•and  then  the  King  gives  his  royal  assent,  nnder  the  great  seal, 
directed  to  the  archbishop,  commanding  him  to  confirm  and  consecrate 
the  bishop  thns  elected.  And  the  archlHshop  subscribes  it,  vis.,  J'iaU 
eonfirmatio;  and  grants  a  commission  to  his  vicar  general,  to  per- 
form all  acts  requisite  to  that  purpose.  Thereupon  the  vicar  general 
issues  forth  a  citation  to  summon  all  persons  who  oppose  this  election, 
to  appear,  Jcc.,  which  citation  is  affixed  by  an  officer  of  the  Arches  <m 
the  door  of  the  Bow  church,  and  he  makes  three  proclamations  for  the 
4  r  1  r-t  '^opposers,  &c.,  to  appear ;  after  the  same  officer  certifies  what  he 

•J  has  done  to  the  vicar  general ;  and  no  person  appearing,  &c.,  at 
the  time  and  place  appointed,  &c.,  the  jproctor  for  the  dean  and  chapter 
exhibits  the  royal  assent,  and  the  archbishop's  commission  directed  to  hit 
vicar  general,  which  are  both  read,  and  then  accepted  by  him.  After- 
wards the  proctor  exhibits  his  proxy  from  the  dean  and  chapter,  and 
presents  the  new  elected  bishop  to  the  vicar  general,  returns  the  citation, 
and  desires  that  three  proclamations  may  be  made  for  the  oppoeers  to 
appear :  which  being  done,  and  none  appearing,  he  desires  that  they  may 
proceed  to  confirmation  in  pcmatn  eantufnaciae.**  Here  the  non-appear- 
ance of  oppoeers  is  taken  for  granted ;  and  the  whole  is  treated  as  a  mat- 
ter of  form.  Again,  in  1  Gibs.  Cod.  109  (ed.  2),  where  stat.  25  H.  8, 
c.  20,  is  set  out,  there  is  a  note  (k)  to  the  words  '^  letter  missive" 
of  sect.  4,  in  which  he  says :  ^*  the  only  ehoiee  the  electors  have,  under 
this  restraint,  is,  whether  they  will  obey  the  King,  or  incur  a  praBtnunire  ;" 
and  farther,  in«  a  note  (2)  to  the  wordg  ^^  in  due  form"  in  the  same  section, 
he  says:  ^^The  election,  from  beginning  to  end,  proceeds,  seemingh/^ 
upon  the  e(mgS  d'ilire^  without  any  appearance  of  restraint  from  the  let- 
ters missive,  and  in  the  same  manner,  as  if  there  were  no  such  restraint ; 
and  the  only  circumstance  remarkable  in  it,  is,  the  solemn  declaring  of 
the  person  elected,  to  the  clergy  and  people,  assembled  in  the  church ; 
wherein  we  see  the/oot«^«p«  of  the  more  ancient  way  of  electing,  and  of 
the  part  which  they  had  in  the  election."  He  then  (note  r)  gives  an 
account  of  the  confirmation,  substantially  as  in  Lancelottus,(fr)  and  notices 
the  citation  of  opposers  ^'according  to  the  direction  of  the  ancient 
i^f-Mf^-^  ""canon  law,  where  it  makes  all  confirmations  void,  that  are  per- 

^  formed,  nullU  voeatisy  et  n&n  diseuiso  negotio.*'  Therefore,  in 
order  to  make  this  applicable  in  support  of  the  rule,  it  must  be  contended 
that,  in  spite  of  the  words  of  the  statute,  a  confirmation  without  citation 
or  discussion  would  be  merely  void.  Then  he  mentions  the  calling  by 
name,  in  the  case  of  a  co-elect  or  an  opposer,  which  cannot  occur  since 

(<i)  AnU,  p.  506  (»)  AbO,  p.  (OS 
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the  statute  (as  before  pointed  out) ;  then  the  first  schedule ;  then  the  sum- 
maxj  petition,  which  is  the  petition  of  the  proctor  ^'  that  the  bishop  elect 
may  be  confirmed,  upon  his  alleging  and  proving  the  regularity  of  the 
election,  and  the  meriU  of  the  person  elected :  which  he  does  in  nine 
articles/'     Qibson  then  sets  them  out,  and  adds :  ^^  All  which  articles 
conclude  (tenthlj)  with  a  petition,  that,  in  pursuance  of  the  premises, 
confirmation,  Jcc.,  may  be  decreed.     Then,  the  Summaria  Petitio  is 
admitted,  and  the  Court  decrees  to  proceed  9ummarii  et  de  piano,  and 
assign  him  a  term  ad  ttatim  to  prove  the  particular  matters  contained  in  the 
petition ;  for  proof  of  which,  he  exhibits  the  process  of  the  election  made 
hj  the  dean  and  chapter,  the  consent,  of  the  archbishop,  and  the  royal 
assent/'    Thus  the  process,  the  consent,  and  the  royal  assent  prove  the 
regularity  and  the  merits,  so  far  as  the  Court  has  power  to  inquire  at  all. 
The  proctor  who  exhibits  this  proof  is  the  proctor,  not  of  the  bishop,  but 
of  the  dean' and  chapter,  whose  election  is  in  the  nature  of  a  judicial  act, 
and  precludes  opposition ;  for  which  reason  the  term  assigned  is  ad  statim. 
It  may  be  noticed  that,  in  the  case  of  old  deaneries,  the  commission  from 
the  bishop  directs  the  commissioners  to  examine  the  election  of  the  per- 
son elected,  ad  ^^approbandum,  ratifioandum  et  confirmandum,  ac  si  opus 
foerit  ac  res  ita  exegerit,  *infirmandum,  annullandum,  irritandum 
et  cassandum,  dictamqne  electionem  ac  ipsum  electionis  negotium,  ■- 
ana  cum  suis  incidentibus,  emergentibus,  dependentibus,  annexis  et  con- 
aexis  quibuscunque  discutiendum  et  decidendum,  et  finaliter  terminandum, 
prout  de  jure  fuerit  faciendum."     This  form  appears  in  2  Oughton,  Ordo 
Jodiciorum,  97,  No.  127.     The  words  apparently  describe  an  examina- 
tion as  complete  as  any  that  can  be  found  touching  the  confirmaticm  of 
a  bishop :  yet  no  opposition  to  the  confirmation  of  a  dean  takes  place. 

The  case  of  Parker  was  mentioned  on  moving  for  the  rale.(a)  He 
was  named  for  the  archbishopric  of  Canterbury,  soon  after  the  accession 
of  Queen  Elizabeth.  A  cong^  d'^lire  was  sent  to  Canterbury;  the 
chapter  met,  and  referred  it  to  the  dean  to  name  whom  he  pleased :  he 
named  Parker ;  to  which  the  chapter  assented.  Then  a  warrant  for  his 
consecration  was  sent  to  four  bishops  of  certain  sees  and  two  other 
bishops  without  sees;  but  some  of  them  refused  to  act,  perhaps,  as 
Strype(6)  suggests,  because  there  was  no  quorum  clause.  Thereupon  a 
fresh  warrant  issued,  including  other  bishops.  Some  of  the  bishops  met 
under  this  last  warrant;  and,  as  Burnet  states,  ^^ according  to  the  cus- 
tom, the  cong^  d'^lire,  with  the  election,  and  the  royal  assent  to  it,  were 
to  be  brought  before  them :  and  these  being  read,  witnesses  were  to  be  cited 
to  prove  the  election  lawfully  made ;  and  all  who  would  object  to  it  were 
also  cited."     This  account  is  not  given  by  any  legal  writer,  and  cannot  be 

(a)  Strype'i  Life  of  Parker,  B.  L  eh.  8,  pp.  69,  Ao.    BnmeVa  Hiet  Ref.  rot  iL  pp.  681,  t2%, 
(ft;  lafe  !f  Puker,  Book  IL  eh.  1,  p.  107.  ' 
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relied  upon :  but,  sappasing  it  to  be  accurate,  it  is  manifest  that  the  pro- 
*^81  <^^^^^S  ^'^  altogether  inconsistent  with  stat.  25  H.  8,  c.  20,  *there 
^  not  being  even  a  letter  missive  in  the  first  instance,  and  the 
bishops  having  clearly  no  power,  at  consecration,  to  inquire  into  the  pro- 
sess  of  election.  The  practice  was,  in  truth,  in  a  state  of  transition.  It 
is  remarkable  that  Parker  was  confirmed  by  proxy,  though  he  could  not 
be  ordained,  nor  take  any  of  the  sacraments  of  Uie  Roman  church,  ex- 
cept paatrimony,  by  proxy,  as  Bishop  Bramhall  (a)  remarks.  On  a  later 
occasion,  in  the  cases  of  Bishops  Parker  and  Gartwright,  Archbishop 
Bancroft  at  first  promised  to  defer  consecration  until  he  had  examined 
into  certain  charges :  but,  upon  hearing  that  this  would  subject  him  tea 
pnemunire,  he  consented  to  consecrate ;  Burnet's  History  of  his  Own 
Time,  voL  iii.  pp.  187,  8  (Oxford  ed.),  1828. 

A  passage  in  1  Bum  Ecc.  L.  p.  207  (ed.  9),  was  also  referred  to. 
Bum  gives,  from  Collier's  Ecclesiastical  EUstory,  vol.  ii.  p.  745,  the 
account  of  the  confirmation  of  Bishop  Mountague,  in  the  reign  of 
Charles  I.,  from  which  it  appears  that  a  bookseller  named  Jones  attended 
to  object  to  Mountague,  charging  him  with  ^'  Popery,  Arminianism,  and 
other  heterodoxies,  for  which  his  books  had  been  censured  in  the  former 
Parliament."  Dr.  Rives,  who  officiated  for  the  Vlear  General,  refused 
to  receive  the  exceptions,  because  they  were  not  given  in  writing,  signed 
by  an  advocate,  nor  presented  by  a  proctor.  This  was  afterwards  in- 
quired into  in  Parliament ;  and  Bum  adds :  '^  upon  which  it  hath  been 
observed,  that  Dr.  Rives,  a  most  eminent  civilian  and  canonist,  admitted 
that  the  opposition  was  good  and  valid,  had  it  been  legally  offered; 
and -that  the  Parliament  of  that  time  proceeded  upon  the  same  opinion." 
*5191  ^^  ^^^  passage  rests  on  *no  apparent  authority :  and  the  facts 
^  themselves  show  merely  that  Dr.  Rives  was  willing,  in  the  face 
of  an  objection  made  to  a  bishop  who  was  violently  opposed  by  a  power- 
ful party,(6)  to  secure  himself  by  insisting  only  upon  a  point  of  form. 
Neither  Gibson,  Godolphin,  nor  Ayliffe  refers  to  the  case  as  a  precedent 

On  the  other  hand,  in  a  manuscript  work  of  Sir  James  Marriott, 
Queen's  Advocate  in  1764,  and  afterwards  Judge  in  the  Admiralty  Court, 
entitled  Book  of  Practice,  the  following  passage  occurs :  ^^  Confirmation 
must  be  despatched  within  twenty  days;  otherwise  a  praemunire  is 
incurred.  Therefore,  there  needs  no  citation  of  opposers ;  nor  are  thej 
to  be  heard  if  they  offer.  See  25  Hen.  8,  c.  20,  MS.  No.  6,  also  Eden's 
Practical  Observations."((?) 

Reference  was  also  made  to  Evans  v.  Ascuithe,  Palm.  45T.{d)  Thom- 

(a)  Bnmhairs  Worki,  Part  L  diao.  5.    ConsecnUon  of  Protostant  BiBhops  ▼indicatod,  (toL 
m.  p.  43.    Oxford  ed.  1844.) 

(b)  Afl  to  the  character  of  Dr.  Riret,  Sir  D.  Dnndas,  Solicitor  Oeneral,  referred  to  Dr.  R.  Pan'* 
OoUection  of  Archbishop  Usher'a  letterf,  p.  S35,  (letter  92.) 

(c)  The  AUorney  Oeneral  etated  that  Harriott's  M.  8.»  and  probably  Eden'i  Practical  Obferra- 
tlona,  were  to  be  found  in  the  library  of  Trinity  Hall,  Cambridge. 

(d)  S.  C.  1  (W.)  Jonea,  158;  Latch,  31,  233;  Noy,  93;  2  RoL  R.  450,  (aa  Yanghan  r.  Aseoil 
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bniy,  being  Dean  of  York  and  Bishop  of  Limerick,  was  translated  to 
the  bishopric  of  Bristol.  Before  he  was  confirmed,  he  received  a  dis- 
pensation for  retaining  the  deanery ;  afterwards  he  confirmed  a  lease  as 
dean.  The  question  arose,  whether  the  deanery  was  gone  by  the  mere 
election,  and  so  the  dispensation  void,  and  his  confirmation  of  the  lease 
invalid.  And  it  was  held  (a)  (the  see  of  Bristol,  it  should  seem,  being 
treated  as  an  ancient  bishopric)  that  by  the  election  only,  until  confirm- 
ation, the  bishop  had  nothing  in  him,  either  in  the  case  of  translation, 
or  in  that  of  creation ;  that  ^*  the  *name  is  not  changed  in  the  case  r^croA 
of  creation  until  consecration ;  but  the  name  is  not  changed  by  ^ 
confirmation."  That  refers  to  the  canon  law  antocedent  to  stat.  25  H. 
8,  c.  20,  as  deducible  from  Lancelottus :  but  it  cannot  refer  to  the  law 
as  altered  by  the  statute;  or,  if  it  does  so  refer,  it  is  an  error,  as 
appears  clearly  from  the  observation  as  to  the  change  of  name,  because, 
according  to  the  express  enactment,  the  name  is  now  changed  at  the 
election.  This  case  appears  to  be  referred  to  in  some  remarks  on  the 
manner  of  making  a  bishop  in  Salkeld,(()  where,  however,  no  decision 
is  reported. 

It  will  be  asked  why,  if  the  citation  of  opposers,  and  the  pronouncing 
them  contumacious  in  default  of  appearance,  be  an  unmeaning  form, 
this  has  been  retained.  The  word  ^^contumacious"  is  a  mere  technical 
term  in  ecclesiastical  law.  And  it  cannot  be  argued  that,  wherever 
forms  have  been  retained,  that  circumstance  proves  that  they  are  more 
than  forms.  The  challenge  at  the  coronation,  the  calling  barristers, 
when  appointed  judges  by  the  Crown,  to  the  degree  of  serjeant,  colour 
in  pleading,  and  many  other  instances,  may  be  cited,  where  forms  are 
gone  through  which  can  lead  to  no  real  question.  Historically,  it  seema 
probable  that,  when  the  Established  Church  was  finally  declared  inde- 
pendent of  the  Bishop  of  Rome,  some  forms  were  retained  from  an  un- 
willingness to  abandon  the  doctrine  of  apostolical  succession.  The  form, 
as  it  is  now,  appears  in  Clarke's  Praxis,  tit.  cccxxix.,  p.  427, 2d  ed.  1684; 
the  preface  to  which  work  is  dated  1596.  And,  for  some  purposes,  an 
opposition  might  still  be  effective,  as  where  the  person  presented  to  the 
^archbishop  was  not  the  person  in  fact  elected,  or  where  a  pre-  r^coi 
tended  election  had  taken  place  without  the  cong^  d'Sdre  or  letter 
missive.  Hooker  (Ecc.  Fd.  b.  viii.  c.  7,  s.  8y{e)  after  suggesting  that 
the  right  of  the  Crown  in  this  respect  may  be  justified  on  the  ground 
that  the  Crown  originally  erected  and  endowed  the  episcopal  sees,  and 
also  because  it  has  the  absolute  power  of  creating  temporal  peers,  says : 
'*  It  is  the  king's  mere  grant  which  placeth,  and  the  bishop's  consecra- 
tion which  maketh,  bishops,"  not  noticing  the  confirmation.  That  prayer 
is  used  at  the  confirmation  no  more  proves  that  the  ceremony  is  anything 
bat  form  than  it  proves  that  the  election,  where  prayer  also  is  used,  is 

(a)  Palm.  474.  (6)  8  Balk.  7& 

(e)  YoL  iii  pp.  537,  529.    Oxford,  ISSA. 
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Other  than  formal.  What  reasoa  can  be  assigned  for  attributing  a  sub- 
stantial effect  to  confirmation  which  is  not  asserted  of  election  or  conse- 
cration ? 

Secondly,  if  the  office  of  the  archbishop  at  confirmation  be  not,  as 
has  just  been  contended,  purely  ministerial,  but  judicial,  then  no  man- 
damus will  go  to  him.     It  is  not  pretended  that  he  has  exceeded  his 
jurisdiction,  but  only  that  he  has  not  exercised  it  properly.    [Lord 
Denman,  G.  J.  On  tiie  other  side  it  is  said  that  a  confirmation  so  made 
is  null,  and  therefore  the  archbishop  is  in  the  position  of  a  judicial  offi- 
cer refusing  to  act,  as  if  he  had  refused  to  do  anything  upon  the  signifi- 
cation of  the  Grown.     Gould  not  the  Grown,  in  such  case,  compel  him 
by  mandamus  to  act  7]    No  :  the  remedy  is  praemunire.     [Golebidgb, 
J.    That  is  only  a  punishment :   many  decisions  show  that  a  party 
punishable  for  not  acting  may  nevertheless  be  compelled  by  mandamus 
4,^09-1  to  act.]     That  is  so  only  where  a  ^temporal  right  is  wholly  or 
partly  involved,  as  in  the  case  of  a  mandamus  to  grant  probate ; 
Rex  V.  Raines,  1  Ld.  Raym.  861,  S.  G.  1  Salk.  299,  3  Salk.  162,  Garth. 
457,  Holt,  810,  12  Mod.  205.     Even  there,  however,  this  Court  will  not 
act  if  there  is  already  a  lis  pendens  in  the  Ecclesiastical  Court ;  Rex  v. 
Hay,  4  Burr.  2295.(a)    So  mandamus  will  not  go  to  the  Spiritual  autho- 
rities, oommanding  them  to  restore,  or  direct  admission,  to  an  office; 
Mr.  Leigh's  Gase,  8  Mod.  882,  Rex  v.  The  Archbishop  of  Canterbury, 
8  East,  218.     Supposing  that  the  Grown,  in  order  to  enforce  its  pre- 
rogative, or  the  bishop,  in  order  to  obtain  hi«  temporalties,  is  entitled  to 
a  mandamus,  the  present  applicants  are  enforcing  no  temporal  right 
But  even  the  bishop  is  not  so  entitled ;  Bishop  of  St.  David's  v.  Lucj, 
1  Ld.  Raym.  539,  544.     No  mandamus  goes  to  compel  the  making  of  a 
church  rate ;  Rex  v.  The  Churchwardens  of  St.  Peter's,  Thetford,  5  T. 
R.  364 :  but  it  does  go,  where,  as  in  the  case  of  some  statutable  church 
rates,   remedies  in   the  temporal   courts  have  been   contemplated.  (5) 
[GoLERiDGB,  J.     Two  of  the  applicants  here  are  incumbents  in  the  dio- 
cese of  Hereford :  the  question  relates  to  the  appointment  of  a  judge 
whose  decisions  might  touch  their  temporalties.]     That  would  be  a  man- 
damus quia  timetj  for  which  there  is  no  authority.     It  might  as  well  be 
said  that  a  clergyman  in  another  diocese  might  apply^  lest  there  should 
be  a  translation ;  or  any  lay  member  of  the  church,  or  any  one  paying 
church  rates,  or,  with  reference  to  the  Act  of  Uniformity  (13  &  14C.2, 
*5231  ^*  ^'  ^*  ^^^*  ^^y  schoolmaster  *in  the  diocese.     [Lord  Deithan, 
■'  C.  J.,  referred  to  Rex  v.  Parry,  6  A.  &  E.  810.]     The  proper 
remedy  is  appeal ;  to  the  Privy  Council,  if  this  be  a  Court  properly 
speaking ;  if  they  are  only  Commissioners,  to  the  Dean  of  the  Arches. 
[Coleridge,  J.     Does  any  appeal  lie  by  a  person  not  admitted  to  be  a 
party  ?]    It  does,  in  the  Er^clesiastical  Courts.     The  application  is  as  if 

(o)  See  Rex  «.  Settee irurth,  cited  ibid. 

(6)  Rex  e.  The  Select  Veitrymeii  of  Bt  Mugtani,  Leleeeter,  8  A.  A  S.  8S0. 
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the  Conrt  were  asked  to  interfere  by  mandamus  with  Commissioners  of 
the  Court  of  Exchequer  in  a  question  of  the  condemnation  of  goods,  or 
with  an  Equity  Court  upon  its  refusal  to  admit  particular  persons  to  be 
parties  to  a  suit  before  such  Court. 

Thirdly,  the  archbishop  would  be  unable  to  obey  the  writ,  if  his  pro- 
ceeding be  not  that  of  a  Court.  How  can  he  inquire  into  the  person,  as 
the  inquiry  is  understood  on  the  other  side  ?  The  qualifications,  which 
it  is  said  he  must  ascertain,  the  oetas  tegitimaj  morum  honestasj  litera- 
tura  suffieiens^  as  enumerated  by  Van  Espen,(a)  and  freedom  from  defect 
of  ordination  or  illegitimacy  of  birth,  which  Lancelottus  (5)  mentions 
also,  might  be  dispensed  with  formerly  by  the  pope's  bull,  upon  postula- 
tion.  But  the  Crown  now  stands,  as  to  this,  in  the  place  of  the  pope,  and 
has  approved  of  the  person.  [Coleridge,  J.  Could  the  Crown  dis- 
pense with  canonical  age,  as  the  pope  might  ?]  As  to  that,  there  is  a 
statutory  restraint ;  for  the  preface  to  the  Form  and  manner  of  making, 
&c.,  bishops,  priests,  &c.,  in  the  Common  Prayer  book,  requires  bishops 
to  be  thirty  years  old,  and  this  is  confirmed  by  stats.  2  &  3  Ed.  6,  c.  1, 
8. 1,  5  &  6  Ed.  6,  c.  1,  s.  8, 1  Eliz.  c.  2,  s.  2,  *8  Eliz.  c.  1, 18  k  j-^gg* 
14  C.  2,  c.  4 ;  1  Burn.  Eccl.  L.  194,  c.  (ed.  9).  The  yery  objec-  '■ 
tion  made  to  Dr.  Hampden  assumes  the  identity  of  person.  As  to  ques- 
tions of  doctrine  or  morals,  stat.  8  &  4  Vict.  c.  86,  provides  another 
tribunal,  and,  by  sect.  28,  prohibits  all  Ecclesiastical  Courts  from  inqui- 
ring into  such  matters  otherwise  than  is  there  provided.  [Coleridob, 
J.  Is  there  not  a  distinction  between  trying  a  party,  with  a  view  to  the 
inflicting  punishment  by  the  judgment,  and  inquiring  into  his  fitness?] 
If  the  trial  is  to  be  upon  some  special  charge  of  unfitness,  what  can  the 
Court  do  ?  The  bishop  is  not  the  promovent ;  he  is  no  party  in  Court 
tin  called  upon  to  take  the  oaths ;  he  has  no  notice  of  the  charge ;  the 
Court  cannot  summon  witnesses,  but  must  make  him  appear  ad  statim  to 
answer.  And,  in  fact,  the  proposition  of  the  opponents  here  was  to  pro- 
ceed by  articles,  which  brings  the  case  at  once  within  stat.  8  &  4  Vict. 
€.  86.  The  whole  charge  suggested  in  the  affidavits  is  vague.  When 
the  Roman  Catholic  religion  prevailed  in  this  country,  unsoundness  of 
doctrine  was  criminal,  as  a  heresy,  and  of  course  the  question  could  not 
arise  on  the  confirmation  of  a  bishop :  since  the  Reformation,  the  discre- 
tion is  lodged  with  the  Crown.  Again,  the  bishop  himself  is  no  party ; 
and  the  Court  will  not  sanction  an  inquiry  to  which  the  person  accused 
is  no  party  though  the  judgment,  if  not  appealed  against,  would  be  final. 
It  is  remarkable  that  no  authorities  show  how  such  an  investigation 
was  to  be  conducted  in  England,  even  before  stat.  25  H.  8,  c.  20.  Sup- 
pose, in  spite  of  stat.  25  H.  8,  c.  19,  the  canon  law  applied  here.  All 
that  appears  in  Lynlwood,  Provinciale,  217,  218,  219,  lib.  iii.  tit.  21 

(a)  Jub.  Eeoles.  Unir.  Part  L  tit  14»  e.  S,  {  5. 
(6)  Inft  Jnr.  Can.  Lib.  L  tit  8,  pp.  88,  88. 
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i^t-ofn  (which  was  cited  on  the  motion),  is  a  gloss  *on  a  constitution  of 
^  Archbishop  Feccbam  of  the  date  of  about  1279.    Much  of  thii 
gloss  is  founded  on  the  opinion  of  Joannes  Andreas,  which,  however, 
says  Ljndwood  (p.  219  k) :  *^Non  observatur,  ut  communiter  in  Anglia.'' 
But  the  constitution  refers  to  presentations,  not  to  the  case  of  bishops , 
the  words  are  ^^exceptis  personis  episcoporum,  quorum  h&c  ordinatione 
auctoritas  non  arctatur."    But  Ljndwood,  in  his  gloss  (p.  217  e),  quali- 
fies this  by  adding  the  words  "secundum  intentionem  statuentis,"  and 
refers,  as  to  the  authority  of  bishops,  to  218  i,  where  he  declares  that 
he  had  consulted  certain  "doctores,"  who,  among  other  "conclusiones," 
lay  down  "  qudd  in  negotio  electionis,  de  qufi  hie  loquitur,  non  sufficit 
sola  citatio  eorum  quorum  interest,  sed  opus  est  discussione  negotii :  alio- 
quin  non  valet  confirmation'     Discusiio  is  not  argument,  but  such  exa- 
mination of  a  question  as  the  case  requires.     But  this  passage  relates, 
not  to  the  confirmation  of  a  bishop,  but  to  "  confirmatio  etiam  per  epis- 
copum  facta."    With  respect  to  the  Constitution  of  Othobon,  commented 
on  by  John  De  Athon  (Lyndwood's  Prov.  Append,  p.  133),  the  passage 
under  the  title  "  De  Confirmatione  Episcoporum"  does  not  appear  to 
relate  to  questions  of  doctrine.     After  reciting  the  importance  of  pro- 
viding that  the  pertona^  to  be  placed  in  the  pastoral  seat,  "  nullis  (quan- 
tilm  faumanitiis  possibile  est)  sit  maculis  denigrata,"  the  constitutio  goes 
on  to  enact :  "  ut  cum  electionis  episcopalis  confirmatio  postulatur,  inter 
csetera  super  quibus  inquisitio  et  examinatio  procedere  debet,  secundum 
canonum  instituta,  illud  exactissim^  inquiratur,  utrum  plura  beneficia 
cum  animarum  curft,  qui  electus  est,  antequam  eligeretur,  habuerit ;  et 


« 


626] 


si  habuisse  inveniatur,  an  cum  eo  super  hoc  fuerit  ^dispensatum. 


et  an  dispensatio,  si  quam  exhibuerit,  vera  sit  et  ad  omnia  bene- 
ficia, quse  obtinuit,  extendatur."  What  the  "c»tera"  are  does  not 
appear,  unless  it  can  be  collected  from  the  gloss(a)  of  John  De  Athon, 
who  says :  "  prsecedunt  enim  in  confirmatione  plura  inquirenda,  s.  tarn 
de  meritis  electi  quam  eligentium.  Item  tam  de  materifi  quam  de  fonn&." 
Here  is  nothing  as  to  doctrine.  The  account  given  in  1  Gibs.  God.  Ill, 
note  r,  is  quite  inconsistent  with  the  nature  of  a  real  inquiry  into  doc- 
trine. The  other  authorities  cited  show  only  the  foreign  mode  of  pro- 
ceeding. And  a  gloss  on  Lancellotus,(a)  to  the  words  "  munus  ei  con- 
firmationis  impendat,"  which  occur  in  the  passage  before  cited,(6)  is  given 
in  some  editions  (as  Leyden  1584) ;  "  hodie  hsec  confirmatio  non  est 
necessaria.  Papa  enim  sibi  reservat  potestatem  super  omnibus  dignita- 
tibus :  solet  tamen  de  grati&  electos  confirmare."  And  Van  Espen  (Joi. 
Ecc.  Un.  part.  i.  tit.  14,  c.  2,  s.  8)  says  that  the  rite  of  confirmation 
varied  "pro  temporum  et  locorum  diversitate." 

The  Vicar  General  has  in  fact  no  contentious  jurisdiction  enabling 
him  to  decide  a  question  of  this  kind.     In  1  Oughton's  Ordo  JudicioniiD, 

(a)  Lib.  L  tit  9,  p.  40.    See  poet,  p.  688,  note  {a) 
\h)  Antd,  p.  508. 
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Fk  Jegomena,  zri.,  c.  8,  s.  9,  it  is  stated  that  formerly  two  distinct  offices, 
th&t  of  Auditor  causamm  negotiorumque  Audientiie  Cantuariensis,  and 
of  Chancellor  to  the  Archbishop,  were  united  in  one  person.  And  (sect. 
10):  ^^qui  GanceUarius  (sive  Yicarius  in  spiritualibus  Generalis)  ea  qu» 
contentiosse  jurisdictionis  erant  non  exercebat,  id  est  causarum  inter 
partes,  in  foro  contradictorio,  decisionem  {prseterquamy  qua  pro  formd 
solummodo  ventilantur;  utpote^  negotia  eonfirmationis  epucoparum 
*electioni8j  et  rimilia)  sed  ea,  quse  sunt  officii  meri,  gerebat."  At  r^ccoT 
sect.  11  he  sajs:  ^^Nullus  autem,  a  plurimis  abhinc(a)  retroactis  ^ 
annis,  extitit  Audientise  Judex."  In  4  Inst.  837,  Coke  gives  an  account 
of  the  Court  of  Audience.  He  says :  ^^  this  Court  is  kept  by  the  arch- 
bishop  in  his  palace,  and  meddleth  not  with  any  matter  between  party 
and  party  of  contentious  jurisdiction."  But,  as  appears  from  Garke's 
Praxis,  p.  2,  Plrocem.,  the  Court  of  Audience  was  held  in  St.  Paul's 
cathedral ;  and  it  had  a  concurrent  jurisdiction  with  that  of  the  Dean 
of  the  Arches ;  Clarke's  Praxis,  tit.  iv.  p.  6 ;  Oughton,  tit.  y.  ss.  8,  9. 
It  is  clear,  therefore,  that  Coke  is  confounding  the  two  offices  of  Judge 
of  the  Court  of  Audience  and  Vicar  General,  they  being  held  by  one 
person,  and  that  his  remark  applies  to  the  latter.  A  similar  view  of  the 
office  of  Vicar  General,  even  in  the  consistory  Court,  appears  to  have 
been  taken  by  Lord  Stowull  in  Thorpe  v.  Mansall,  1  Hag.  Cons.  Rep. 
4  (note).  The  only  other  officer  of  the  Archbishop  who  sat  in  this  com- 
mission was  the  Master  of  the  Faculties,  who  also  has  no  contentious 
jurisdiction.  If  the  charge  here  were  made  by  articles,  as  proposed, 
the  case,  as  before  shown,  would  be  within  stat.  8  &  4  Vict.  c.  86,  ss.  7, 
23 :  if  by  libel,  it  does  not  appear  how  the  attendance  of  witnesses  is  to 
be  enforced :  a  signification  of  contempt  in  such  a  case  would  raise  a 
question  of  great  difficulty,  if  not  of  actual  danger  to  the  judge ;  Beau- 
rain  V.  Scott,  8  Campb.  888.  Nor  does  it  appear  how  answers  could  be 
enforced  from  the  parties.  If  the  bishop  elect  were  proceeded  against 
criminally  under  stat.  8  &  4  *Vict.  c.  86,  he  would  be  protected  ringog 
by  sect.  20  from  charges  touching  any  ofiiBnce  committed  more 
than  two  years  back.  By  the  present  application  it  is  sought  to  do  that 
indirectly  which  the  statute  prevents  from  being  done  directly. 

Fourthly,  the  ordinary  rules  which  govern  the  proceeding  by  mandamus 
are  opposed  to  this  application.  In  the  first  place,  the  confirmation  has 
taken  place,  and  is  complete.  The  archbishop  is  functus  officio.  It  is  not 
suggested  that  the  confirmation  should  be  brought  up  to  this  Court  and 
quashed:  yet  that,  according  to  analogy,  must  be  done  before  the  man* 
damns  can  go.  Thus,  in  the  case  of  a  meli^  inquirendum  to  the  coroner, 
before  the  writ  goes  to  disinter  the  body  the  first  finding  must  be  quashed. 
So  in  the  case  of  the  finding  of  an  escheator.  In  the  second  place,  inde- 
pendently of  the  question  as  to  interfering  in  a  judicial  proceeding,  man- 

^a)  The  yesr  of  the  publication  of  Onghton't  tint  yolnme  appears  from  the  titlepage  to  be 
1728. 
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damus  generally  will  not  go,  unless  there  be  a  temporal  right ;  Rex  v. 
St.  Peter's,  Thetford,  5  T.  R.  864 ;  Regina  v.  The  Select  Vestrymen 
of  St.  Margaret,  Leicester,  8  A.  &  E.  809,  before  referred  to.    Here 
the  question  is  on  a  point  of  canon  law.     It  was  urged  that  the  canon 
law  is  a  part  of  the  common  law :  but  it  is  altogether  a  distinct  brancb, 
and  one  which  this  Court  must  treat  as  foreign  law,  and  can  know  only 
from  evidence.     In  the  third  place,  even  taking  the  proceeding  as  one 
in  a  common  law  Court,  mandamus  does  not  go  merely  because,  upon  the 
view  which  such  a  Court  takes  of  the  law,  it  considers  an  objection  valid 
against  proceeding  further;  Begina  v.  The  Justices  of  Kesteven,  3  Q. 
B.  810,  where  this  court  overruled  former  decisions,  and  particularly 
*5291  *^S"^^  ^*  ^^^  Justices  of  Carnarvonshire,  2  Q.  B.  325,  and 
^  Regina  v.  The  Justices  of  the  West  Riding,  2  Q.  B.  331.    In 
the  matter  of  Pratt,  7  A.  &  E.  27,  is  a  very  strong  case  of  refusing  a 
mandamus  where  justices  have  rejected  evidence  which  ought  to  haie 
been  admitted ;  to  which  may  be  added  (as  analogous)  JSx  parte  The 
Overseers  of  Tollerton,  3  Q.  B.  792,  and  Regina  v.  The  Justices  of 
Buckinghamshire,  8  Q.  B.  800.    Rex  v.  The  Justicea  of  Kent,  14  East, 
395,  cited  on  moving  for  this  rule,  was  a  case  where  the  justices  had 
reAised  to  enter  into  the  case  at  all :  here  the  question  of  the  right  to 
be  heard  has  been  entertained  and  decided  upon.     The  objection  to 
interference  applies  much  more  strongly  where  the  question  is  one  of 
practice  in  the  Ecclesiastical  Courts;  Ex  parte  Smyth,  8  A.  &  £.  719, 
784.(a)     And  on  that  ground  the  Court,  in  the  Bishop  of  St.  David's  r. 
Lucy,  1  Ld.  Raym.  539,  544,  refused,  not  only  a  prohibition  to  prevent 
the  Delegates  from  proceeding  to  affirm  a  sentence  of  deprivation  against 
a  bishop,  but  also,  which  makes  the  case  very  like  this,  a  mandamus 
commanding  them  to  admit  the  bishop's  allegations.     In  the  fourth  place, 
the  mere  circumstance  that  the  archbishop,  if  he  act  wrongly,  will  be 
liable  to  priemnnire  under  stat.  25  H.  8,  c.  20,  s.  7,  if  he  unduly  delay 
the  confirmation,  is  sufficient  to  prevent  the  mandamus  from  going. 
Before  stat.  6  &  7  Vict,  c  67,  s.  3,  this  would  have  been  so  even  if  a 
peremptory  mandamus  issued :  and  the  Court  will  not  now  create  adelaj 
^f-q/v-i  which,  if  there  be  no  peremptory  mandamus,  will  ^subject  the 
^^  Archbishop  to  a  praemunire.    A  pnemunire  is  not  confined  to 
offences  by  dealing  with  Rome ;  Com.  Dig.  Prsemuntre  (B),  3  Inst.  120, 
128,  Rex  V.  Cawood,  2  Ld.  Raym.  1361,  S.  C.  1  Str.  472.     Lastly,  as 
no  good  end  will  be  answered  by  this  mandamus,  but  the  result  would  bo 
vexatious  strife,  on  this  and  future  occasions,  the  Court  will,  in  its  dis- 
cretion, refuse  the  writ ;  Rex  t;.  The  Commissioners  of  Excise,  2  T.  B* 
381,  885 ;  Rex  v.  The  Paddington  Vestry,  9  B.  &  C.  456 ;  Rex  v.  The 
Justices  of  Lancashire,  12  East,  366, 370  ;  Rex  v.  The  Justices  of  Back- 
inghamshire,  1 B.  &  C.  485 ;  Rex  v.  The  Bishop  of  Chester,  1  T.  B.  396. 
403 ;  15  Vin.  Ab.  204,  tit.  Mandamus  (H.  3),  pi.  8,  ib.  216  (Z.). 

(a)  And  aee  Ea^parte  Smyth,  2  C.  M.  A  R.  748  •  S.  C   Tyrwh  A  0.  222. 
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Sir  Fitzroff  KeUj/y  Dr.  AddafM,  A>  J.  StephenM^  Peacock^  and  Bade' 
Uy^  contri. 

First,  the  office  of  the  archbishop,  in  confirmation,  is  not  merely 
mimsterial,  but  is  judicial  also. 

Before  the  establishment  of  the  regular  canon  law,  the  appointment 
of  bishops  was  in  the  people  and  clergy  jointly,  the  metropolitan  having, 
however,  the  power  to  judge  of  the  fitness :  afterwards  the  people  were 
excluded  from  a  share  in  the  appointment,  which  then  rested  with  the 
diocesan  clergy  only,  and  was  subsequently  confined  to  the  clergy  of  the 
bishop's  cathedral.  The  history  of  this  appears  in  Thomassinus,  Yetns 
et  Nova  Ecclesise  Disoiplina,  vol.  v.  part  ii.  lib.  2,  cc.  1,  2,  8^  &c. 
(ed.  1787) ;  De  Marca,  De  Goncordifi  Sacerdotii  et  Imperii,  lib.  8,  c.  8 ; 
Bingham's  Ecclesiastical  Antiquities,  Book  4,  o.  2.  Afterwards,  and 
s&tecedently  to  stat.  25  H.  8,  c.  20,  the  nomination  was  undoubtedly, 
*to  all  practical  purposes,  in  the  Crown.  But  the  fallacy  of  the  r^eoi 
argument  founded  upon  this  fact  lies  in  confounding  the  placing  ^ 
of  bishops  with  the  making  of  them :  it  is  to  the  placing  only  that  the 
power  of  the  Crown  extended ;  but  the  Crown  could  not,  properly  speak- 
ing, make  a  bishop :  and  to  inquire  into  the  fitness  of  the  nominee  of 
the  Crown  for  the  office  of  bishop  is  no  more  an  invasion  of  the  prero- 
gative of  the  Crown  than  it  is  to  inquire  into  the  fitness  of  a  person 
nominated  to  a  Crown  living  for  the  office  of  priest. 

That,  in  the  time  of  the  Apostles,  the  character  of  the  persons  who 
were  to  be  bishops  was  matter  of  strict  inquiry  appears  fully  from  the 
language  of  St.  Paul,  in  1  Ep.  Tim.  iii.  2  &  seq.,  and  Ep.  Tit.  i.  5 
&8eq. 

hi  the  123d  Novel  of  Justinian,  c.  ii.  it  is  said:  *^Si  quis  autem 
eleetum  ad  ordinationem  episcopate  accusaverit  in  qufilibet  causfi  quad 
possit  secundum  leges  aut  canones  ejus  impedire  ordinationem,  difieratur 
hnjusmodi  ordinatio :  et  priiis  contra  eum  propositam  causam  sive  prse- 
sente  accusatore,  et  ab  eo  propositam  causam  exequente,  sive  etiam 
deficiente  per  tres  menses  suam  accusationem  implore :  diligenter  exami- 
&ari  ab  illo  a  quo  futurus  erat  episcopus  ordinari :  et  si  quidem  obnoxium 
eum  accusator  invenerit,  prohibeatur  ordinatio."  This  indicates  that  the 
office  of  consecration  was  judicial  before  the  existence  of  what  now 
forms  the  canon  law. 

The  Apostolical  Constitutions  are  of  high  authority,  as  a  collection, 
made  probably  about  the  beginning  of  the  third  century,  of  the  then 
existing  canon8.(a)  The  88d  canon  (i)  of  these,  speaking  of  bishops, 
recognises  the  office  of  Primate,  "qui  in  eis  est  primus."  The  fourth 
canon  of  the  Council  of  Nice(c)  (which,  being  *among  the  first  p^^oo 
four  general  councils,  is  recognised  in  stat.  1  Eliz.  c.  1,  s.  86)  ^ 
attributes  the  power  of  confirming  the  bishop  to  the  archbishop ;  the 

(a)  See  Regioa  «.  8t  Oilea  in  the  Fielda,  aatt,  178,  200. 

(()  Hftrdnin.  Cone  torn.  i.  p.  18.  (e)  lb.  p.  S34»  ▲.  i>.  8SS. 
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6th  (a)  declares  "episcopum  esse  non  oportere"  ^^si  quis  praeter  senten- 
tiam  metropolitani  fuerit  factus  episcopus.  '  The  same  or  stronger  lan- 
guage will  be  found  in  the  19th  canon  of  the  Council  of  Antioch,(i)  the 
12th  canon  of  the  Council  of  Laodicea,(c)  the  12th  canon  of  the  second 
Council  of  Carthage,((f)  the  first  canon  of  the  fourth  Council  of  Car- 
thage,(e)  the  25th  canon  of  the  Council  of  Chalcedon,(^)  the  5th  Canon 
of  the  Council  of  Arles,(A)  and  the  26th  canon  of  the  fourth  Council  of 
Lateran.(t)  These  regulations  are  adopted  into  the  Corpus  Juris 
Canonici,  decret.  i.  dist.  xxiii.  2,  ib.  dist.  Ixiv.  8,  ib.  dist.  Izy.  2,  ib.  dist. 
Lev.  5,  Sexti  decretal.,  1. 1.  tit.  vi.  44,  47. 

The  writers  on  the  canon  law  invariably  take  the  same  view.  In 
Dupin,  De  Antiqufi  Ecclesiie  Discipline,  Diss.  1,  c.  xii  p.  62,  there  is  a 
reference  to  the  councils ;  and,  after  the  election  of  the  bishop  has  bees 
described,  it  is  said  to  have  been  laid  down  that  the  election  should  be 
confirmed  ^'ab  episcopis  provincise,  prsesertim  verd  a  metropolitano." 
In  Fleury's  Institution  au  Droit  Eccl^siastique,  part.  i.  ch.  10  (Opuscules, 
torn.  ii.  p.  205),  the  process  of  calling  opposers  is  described,  and  then 
he  says,  the  metropolitan  "  procMe  au  jugement ;"  and  adds :  "  Ce  joge- 
ment  consiste  h  examiner  les  qualit^s  de  I'^lu  et  la  forme,  de  I'^ection : 

♦  f^^^l  *®*  ®'^^  y  *  ^®®  contradicteurs,  le  proems  pent  6tre  fort  long.  H  pent 
•J  y  avoir  grand  nombre  d'opposans ;  et  chacun  pent  avancer  autant  de 
causes  de  nullity,  qu'il  pent  y  avoir  d'irregularit^s  et  d'incapacit^s  en  la  per- 
sonne  de  T^u,  et  de  chacun  des  electeurs ;  et  qu'il  y  a  de  d^fauts  de  formsr 
lit^s  dans  T^lection."  The  same  result  is  to  be  deduced  from  Barbosa,  Jus 
Ecclesiasticum  Universum,  lib.  i.  cap.  9,  s.  8,  p.  140  (ed.  Lugd.  1560). 
And  in  Martene,  De  Antiquis  Ecclesise  Ritibus,  vol.  ii.  p.  26,  et  seq. 
(ed.  Yenet.  1788),  lib.  1,  c.  8,  art.  8,  the  practice  of  examination  fully 
appears.     These  authorities  show  the  practice  of  the  Western  Church. 

With  respect  to  Lancelottus,  Irving,  upon  whom  reliance  is  placed  on 
the  other  side,  says  of  him  (Introduction,  &c.,  p.  286,  ed.  4) :  ^^  the 
only  favour  which  the  author  could  obtain  was  that  his  Institutions  might 
be  added  to  the  Corpus,  but  without  any  confirmation  of  their  authority:" 
and  he  states  that  the  work  was  undertaken  with  the  approbation  of 
Paul  4,  but  could  obtain  no  express  sanction  from  Pius  4,  beyond  what 
has  been  mentioned.  This  furnishes  at  least  fair  evidence  of  what  was 
then  the  general  understanding.  A  passage  on  the  subject  has  been 
read,  in  the  argument  on  the  other  side,  from  Lancelottus,  lib.  i.  tit.  9 : 
and  these  words  follow  the  words  ^'  assumantur  animarum  :{k)  ^^  Qnod 

(a)  Harduio.  Cono.  torn,  i  p.  326.  (b)  lb.  p.  603,  ▲.  d.  34L 

(e)  Ib.  p.  783,  A.  D.  372.  (d)  Ib.  p.  H  ^  »•  390. 

(«)  Ib.  p.  978,  ▲.  D.  398.  {g)  Hardain.  C!ono.  torn.  ii.  p.  611,  ▲.  d.  461. 

(A)  Harduin.  Cone.  torn.  ii.  p.  773,  A.  D.  459         (t)  Hardain.  Concil.  torn.  ViL  p.  39,  a.  d.  121&- 
{k)  Antd,  p.  504.    Dr.  Addanu,  in  argnmenc,  referred  to  the  glOBs  and  heading  of  the  title  ef 
Lancelottus  here  cited  in  the  text :  but,  it  appearing,  upon  comparison,  that  these  were  not  tht 
same  in  the  different  editions,  he  declined  to  press  that  part  of  his  argument,  ^i  oonftned  hiB- 
•elf  to  the  text 
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^om  in  cunctifl  sacris  ordinibns  sibi  locmn  vindicet :  in  episcopo  tamen 
mnltd  fortius,  qui  ad  curam  aliorum  positub  in  seipso  debet  ostendere, 
quomodo  cseteros  in  domo  Dei  oporteat  conversari."     P.  40.  ri^noA 
^Stress  has  been  laid  on  the  fact  that  Lancelottus  says  (gloss,  dy 
on  "impendat,"  p.  40),  that  in  the  case  of  bishops  ^^hodie  hsec  confir- 
matio  non  est  necessaria."     The  reason  is  that  he,  being  a  Perugian, 
referred  to  the  bishoprics  where  the  pope  nominated  and  consecrated : 
there,  of  course,  a  confirmation  by  the  pope  himself  was  unnecessary. 
The  exception  rather  proyes  the  rule«     It  is  therefore  erroneous  to  sup- 
pose that  the  rules  laid  down  are  inapplicable  to  the  case  of  a  bishop. 
Lancelottus  says,  in  the  passage  cited,  that  ^^  indign^  promovens  punien- 
dus"  erit.     That  is  not  necessarily  the  Crown,  even  assuming  that  the 
party  electing  is  pointed  at ;  a  subject  might  promote  to  a  bishopric,  as 
in  the  case  of  the  bishopric  of  Sodor  and  Man ;  for  in  point  of  fact  the 
appointment  to  that  bishopric  was  subject  to  confirmation,  as  appears 
Erom  Strype's  Life  of  Archbishop  Grindal,  p.  260,  B.  2,  ch.  2.     The 
truth,  however,  is  that  the  party  to  be  punished  is  the  metropolitan ;  for 
the  passage  in  Lancelottus  is  taken  from  the  26th  canon  of  the  fourth 
Council  of  Lateran,(a)  where  the  party  designated  is  undoubtedly  the 
person  confirming. 

As  to  the  authority  of  the  canon  law  in  this  country,  Blackstone,  in 
the  Introduction  to  the  Commentaries,  s.  8,  p.  82,  after  stating  that  the 
canon  law  consists  of  certain  pontifical  collections,  and  legatine  and  pro- 
vincial constitutions,  refers  to  stat.  25  H.  8,  c.  9,  s.  2,  as  enacting  that 
a  review  of  the  canon  law  should  be  had,  and  that,  in  the  mean  time,  all 
canons,  &c.,  not  repugnant  to  the  law  of  the  land  or  the  prerogative  of 
the  Crown  should  (s.  7)  still  be  used  and  executed.  No  such  review  has 
yet  taken  place.  The  Reformatio  Legum,  published  by  the  Commis- 
sioners under  stat.  8  &  4  Ed.  6,  *c.  11,  has  never  become  law.(i)  r^^egs 
The  applicability  of  the  canon  law,  therefore,  now  rests  on  the  ^ 
statute  first  mentioned,  and  may  be  inferred  from  precedents.  But  that 
the  common  law  courts  do  notice  the  law  of  the  Church  is  stated  in  6 
Vin.  Abr.  p.  496,  tit.  Court  (D),  pi.  1,  2,  4 ;  and  this  was  strongly  put 
m  argument  in  Regina  v.  Millis,  10  CI.  k  Fin.  534.  [Lord  Denman, 
C.  J.  But  there  (p.  680),  Tindal,  C.  J.,  speaking  in  the  name  of  the 
twelve  Judges,  and  referring  to  Coke  and  Hale,  said  that  the  canon  law 
is  not  the  law  of  England,  except  it  has  been  approved  and  adopted  in 
this  country.]  At  any  rate,  whenever  it  appears  that  any  portion  of 
the  canon  law  was  received  throughout  the  rest  of  Europe  at  the  time 
of  the  Reformation,  the  burthen  of  disproof  is  thrown  upon  those  who 
deny  that  it  has  become  the  law  of  England.  And,  in  fact,  Lyndwood, 
John  de  Athon,  and  other  English  canonists,  do  state  as  law  the  provi  • 
sions  of  the  general  canon  law  or  this  subject.     It  was  argued,  on  the 

(a)  Harduin.  ConoiL  torn.  rii.  p.  39. 

(ft)  See  Ooding  «.  Yeley,  IS  Q.  B.  828,  871. 
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Other  side,  that  Lyndwood'a  Commentary  (Provinciale,  218,  lib.  iii.  tit. 
21),  on  the  constitution  of*  Archbishop  Peccham,  has  no  reference  to 
bishops.  The  constitution  itself  has  noiie ;  but  Lyndwood's  gloss  is  not 
80  confined ;  and,  in  the  Tabula  prefixed  to  the  Provinciale,  confirmation 
is  mentioned  generally  with  reference  to  the  gloss  in  Lyndw.  218.  In 
John  de  Aithon's  notes  to  a  constitution  of  Otho,  De  Officio  Archiepisco- 
.porum  et  Episcoporum,  p.  55,(a)  and  on  a  constitution  of  Othobon,  De 
Confirmatione  Episcoporum,  p.  18S,(a)  the  canonical  rules  as  to  the 
qualifications  of  a  bishop  and  the  examination  into  them  are  recognised. 

The  English  practice  clearly  agreed  with  this.  In  Wharton's  Anglia 
^coai  Sacra,  vol.  i«  p.  315,  it  is  mentioned  "^that,  in  and  before  Novem- 
-^  ber,  1280,  the  Archbishop  of  Canterbury  rejected,  on  accoimt  of 
the  canonical  disqualification  of  plurality,  two  persons  who  had  been 
successively  elected  bishops  of  Winchester,  and  that  the  last  election 
having  been  referred  to  the  pope,  was  quashed.  In  the  same  volume,  p. 
848,  is  an  instance  of  an  election  of  a  bishop,  confirmed  by  the  arch- 
bishop ^'pradmiss^  legitimfi  examinatione  super  electione;"  at  p.  357, 
of  a  confirmation  of  a  bishop  st<^ped  by  the  pope ;  at  p.  417  of  a  con- 
firmation of  an  election  by  an  Archbishop  of  Canterbury  in  the  reign 
of  Henry  V.,  there  being  three  anti-popes ;  at  p.  531,  of  confirmation 
refused  by  the  Archbishop,  though  the  election  was  assented  to  by  the 
Crown,  A.  D.  1302 ;  at  p.  631,  of  a  bishop  being  enthroned  after  canoni- 
Cally  purging  himself  of  a  charge  of  being  party  to  the  murder  of 
Thomas  A'Beckett ;  at  p.  637,  of  an  election  quashed  by  the  King  and 
the  Archbishop,  in  1256,  but  confirmed  by  tho  Pope  on  appeal;  at  p. 
640,  of  an  examination  by  the  Archbishop,  touching  the  persona  eleHi^ 
and  the  election  quashed,  on  account  of  *'  minus  sufficientem  literata- 
ram,"  on  which  followed  an  appeal  to  Rome,  which  succeeded ;  the  effect 
of  which,  the  historian  remarks,  was  that  the  archbishop  had  thencefor- 
ward the  power  ''  cassare,"  but  not  '^  conferre,"  the  election.  Numerous 
instances  of  the  regular  judicial  exercise  of  confirmation  are  to  be  found 
in  the  History  of  the  Church  of  Durham  in  the  same  book,  particularly 
at  pp.  719,  735,  736,  755. 

The  pope,  by  provisions  or  appeals,  or  «ome  other  means,  certainly 
acquired  much  of  the  jurisdiction  in  matters  of  confirmation.  An 
instance  appears  in  the  case  of  Bishop  Stapylton,(()  who  was  elected, 
mKotri  And  *whose  election  was  contested ;  there  was  an  appeal  to  the 
-^  Pope,  who  remitted  to  the  Archbishop  to  inquire  and  confirm  in 
England.  This  power  is  recognised  in  Yearb.  Mich.,  41  Ed.  3,  pL  18, 
fol.  5  B,  6  A.  By  an  act  or  ordinance  made  in  3  H.  5,  after  reciting 
that  confirmations  had  been  made  by  the  metropolitans  during  the  long 
voidance  of  the  Apostolic  see,  it  was  enacted  that  persons  elected  and 
to  be  elected  during  such  voidance  should  be  confirmed  by  the  metropo- 

(a)  Append,  to  Lyndwood. 

(6)  Badeley  stoted  thu  OMO  from  the  Begisler  Booki  al  Exeter. 
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litans ;  Rot.  Pari.  vol.  iv.  p.  71.  The  form  of  the  writ,  ordering  the 
confirmation  in  pursnance  of  this  act,  is  in  Bymer's  Foedera,  vol.  iy. 
part  2,  p.  156  (ed.  Hag.  1740) :  it  contains  the  words  ^^  absque  execosa 
tione  seu  dilatione  aliquali ;"  yet  there  is  no  pretext  for  saying  that  the 
right  of  examination  did  not  then  exist.  No  reason  can  be  assigned  for 
patting  a  different  construction  on  stat.  25  H.  8,  c.  20.  The  writ  (a) 
under  the  statute  which  revives  it,  1  Eliz.  c.  1,  has  no  stronger  words 
than  those  cited  from  the  writ  under  stat.  8  H.  5.  The  writs  in  the 
times  of  James  1  and  Charles  1  (given  in  Rymer's  Foedera,  vol.  vii. 
part  2,  p.  73,  and  vol.  viii.  part  2,  p.  205,)  are  much  like  the  present 
writs ;  in  a  writ  in  1588  (vol.  vi.  part  8,  p.  18),  the  words  are  '^  cum 
omni  celeritate  accommodft  confirmetis."  But  all,  in  some  form  or  other, 
recognise  the  pastoral  office  of  the  primate.  The  state  of  the  papal 
and  metropolitan  authority,  as  existing  jointly,  is  described  by  Barbosa, 
Jus  Ecclesiasticum  Universum,  lib.  i.  c.  9,  pp.  189, 140.  In  '*'all  r^c^oo 
cases,  however,  the  confirmation  included  the  popular  right  of  ^ 
having  objections  heard  and  ^ed. 

The  case  of  Cranmer  appears  to  have  been  a  compromise.  He  was 
elected  by  congd  d'^lire,  but  confirmed  by  the  Pope.  That  was  shortly 
before  stat.  25  H.  8,  c  20.  There  are  instances  of  confirmations,  with 
strict  examinations,  by  Craamer  himself,  as  in  the  case  of  the  Bishop  of 
Ely  in  1534,  the  Bishop  of  Salisbury  in  1585,  and  others ;  and  similar 
and  earlier  instances  in  the  time  of  Archbisboip  Chioheley.(&)  In  the 
case  of  Cardinal  Pole  there  was  aIso  a  cong^  d'^lire ;  and  there  was  a  cano- 
nical confirmation  and  consecration  by  virtue  of  bnUs  from  Rome,  accckrd- 
ing  to  Burnet,  Hist  Ref.  voL  ii.  part  2,  B.  2,  p.  614  (ed.  Oxford,  1816). 
X  arker  was  the  first  Protestant  archbishop  after  the  re-establishment  of 
the  reformed  religion  in  this  country.  An  account  ef  the  proceedings 
in  his  case  is  given  in  Burnet,  Hist.  Refom.,  vol.  iL  p.  681,  720 ;  in 
Strype's  Life  of  Parker,  book  1^  ch.  8 ;  and  in  Bishop  BramhalFs  works 
(vol.  iii.  p.  173,  in  the  Library  of  Anglo-Catholic  Theology).  In  the 
last  the  proceedings  are  fully  set  out.(<?)  And  there,  although  no  one 
appeared  to  object  on  the  proclamation  for  opposers,  yet,  on  the  eighth 
article  of  the  summary  petition,((2)  a  witness  of  the  name  of  Baker,(«) 

(o)  The  writ  in  the  om6  of  the  conflrmation  of  Archbishop  Parker  (set  out  by  Mr.  Jebb,  Bepor^ 
pp.  58,  59,  note)  hu  not  the  words  "absque  ezousatione  sen  dilatione  aliqu&;"  nor  was  there  ai^y- 
thing  equivalent  in  the  letters  patent  to  the  Archbishop,  in  the  present  case,  or  in  the  oommisslon 
of  the  Archbishop.    ( Jebb,  pp.  2Z,  22,  note.) 

(6)  For  this  BadeUy  referred  to  the  Registry  of  the  see  of  Canterbury. 

(c)  They  wiU  be  found,  taken  ttom  the  Lambeth  Register,  in  Mr.  Jebb's  Report,  p.  56,  note  {g), 
from  which  the  extracts  in  the  three  following  notes  are  here  made.  The  Register  is  also  copied 
in  BramhalL 

{d)  "  Item ;  quod  prsefatus  magister  MatthsBus  Parker,  fhit  et  est  yir  proridus  et  discretosy 
fiterumm  saorarum  eminente  soientift,  yitA  et  moribus  merito  eommendatus,  liber,  et  do  iegitimo 
matrimonio  procreatus,  atqne  in  setate  logitimft  et  in  ordine  sacerdotali  constitutus,  necnon  Dee 
derotns,  et  ecclesisB  memoratss  apprimd  necessarins,  ao  dictsB  dominsB  nostras  Reginss,  regnoqnS 
no  et  reipubliosB  fldelis  et  utilis."    Jebb,  p.  64,  note. 

(e)  "  Super  libello  siye  snmmarU  petitione,*  Ao.    Johannes  Baker  generosus,  moram  traheai 
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*K^Qi  *^^  another  of  the  *name  of  Tolwyn,(a)  deposed  to  the  personal 
J  fitness  of  the  archbishop  elect,  as  to  birth,  morals,  knowledge,  &c. 
[Eele,  J.  Was  that  after  stat  1  Eliz.  c.  1,  had  revived  stat.  25  H.  8, 
c.  20  ?]  Yes.  It  is  material  to  remark  that  the  confirmation  and  con* 
secration  of  Parker  were  not  completed  within  the  twenty  days  prescribed 
by  the  statute.(&)  At  the  confirmation  of  Whitgift,  as  appears  &om 
Strype's  Life  of  Archbishop  Whitgift,  p.  223,  Book  iii.  c.  1,  the  commis- 
sioners confirmed  ^^  sitting  judicially,  et  pro  tribonali/'  The  case  of 
Bishop  Mountague  has  been  commented  upon  on  the  other  side:  bntitis 
at  least  clear  that  Dr.  Rives  did  not  profess  to  have  refused  to  hear  the 
objectors  on  the  ground  that  it  would  subject  him  to  a  praemunire. 
*^01  *^^^^^j  ^  ^^^  ^^^'^  ^^  Prsesulibus  Anglise  (p.  443,  ed.  1743), 
-^  intimates  that  the  opposers  appeared  at  Bow  Church,  to  accuse 
Mountague  as  '^  Arminianismi  nescio  cujus  reum,"  and  as  '^  aded  Pontifi- 
ciis  faventem ;"  but  that,  it  appearing  that  they  produced  ^^  calumnias 
poti^  quam  argumenta,"  ^^subsecuta  est  aliquan^u  impedita  confirmatio, 
et  consecratio."  [Erle,  J.  It  would  appear  then  that  Godwin  was  mis- 
informed, since  the  charge  was  not  entertained  at  a]l.]  The  only  impor- 
tance of  the  passage  is  that  it  shows  Godwin  not  to  have  heard  of  the 
risk  of  praemunire.  The  probability  is  that  some  inquiry  took  place,  not 
at  the  confirmation,  but  afterwards.  The  history  of  the  event  is  given 
more  at  length  in  Heylin's  Life  of  Archbishop  Laud,  p.  175.  Bishop 
Fell,  writing  in  1669,  states,  in  a  note  {c)  on  the  Epistle  of  St.  Clement, 
that  in  England,  after  the  election,  ^^plebis  assensus  demiLm  expectatnr," 
and,  describing  the  citation  of  opposers,  says  that  "  nemine  comparente 
{q%u>d  tamen  non  semper  evenity  they  are  pronounced  contumacious: 
that,  without  citation,  opposers  are  not  barred  by  the  sentence;  ^^ita  ut 
populi,  etiam  quantumvis  laici,  non  sol^  approbationem  requiri,  sed 
Atiam  oppositionem  (si  qua  subest  causa)  attendi,  imd  et  judicialiter  sol- 
ucitari,  ex  lege  constat."     In  the  supplement  to  Nichols's  Commentary 

in  pnesenti  oum  yenentbili  et  ezlmio  viro  Magistro  Matthaso  Parker  electo  Cantaarieniiy  Ttrii 
annorom  SBtatifl,  orinndna  in  parooUft  Sanoti  Clementii  in  oiritate  Norwiei,  liberae,  nt  dictt»  con- 
ditionis,  et  testia  de  et  mper  libello  pradicto  produotas,  Jnratna,  et  examinatas,  dieit  at  seqaitor. 
Ad  primnm/'  Ac,  "refert  m  ad  procesram/'  Ac  "Ad  octaynm;  dicit"  (We)  "  in  rim  juramenti 
loi  deponit  quod  idem  leTeiendiMimns  pater  Matthaiu  Parker  ibit  et  est  yir  proridiis,  ao  saeia- 
rom  literaram  acientift,  Tit&  et  moribiu  oommendataty  ao  homo  liber  et  ex  legitime  matrimonio 
procreatas,  atqne  in  atate  legitime  et  in  ordine  sacerdotali  constitatasy  et  diets  Domina  nostra 
ReginsB  fidelis  snbditiu ;  reddendo  oaueam  seientin  ins  in  h&e  parte  dicit,  quod  est  frater  nati- 
ralie  dicti  Domini  Elect! ;  lantqne  ex  uniB  parentibui  prooreati  et  genitL"    Jebb,  p.  72,  note. 

(a)  WillielmoB  Tolwyn  Artinm  Magister,  ao  Rectoi  Eccleein  Sancti  Antonini  in  civitate  Loo- 
don,  Ixx  annomm  ntatifl,  at  dioit^  libero  oonditionis,  etc  Testis,  eto.  Ad  primam,"  Ac  (ti 
before).  "  Ad  octayam ;  dieit  et  deponit  oontenta  in  hii^oamodi  articolo  esse  vera,  de  ejus  eeitl 
scientift,  qaia  dieit  qadd  bend  earn  norit  per  bos  zxx  annos,  ac  per  idem  tempos  secnm  admoddffl 
Ikmiliaris  Mt»  et  in  prsBsenti  est;  et  etiam  dieit,  qaod  noWt  €(jas  matrem."    Jebb,  72,  note. 

(6)  A  question  arose,  daring  the  argoment,  whether  in  Parker's  case  tiiere  was,  besides  the 
cong6  d'^lire,  any  naming  of  the  person  to  be  appointed :  see  Strype's  Life  of  Parker,  B.  2,  eh* 
1,  and  Bumet»  Hist.  Ret  voL  iiL  p.  720  A  seq. 

(e)  Badeley  stated  that  the  date  of  this  note  was  1669.  The  reporters  have  not  been  able  to 
obtain  this  edition ;  but  the  note  wiU  be  foand  in  the  Oxford  edition  of  1677,  on  p.  93  of  Clemeot'i 
fint  epistle  to  the  Corinthiana. 
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on  the  Book  of  Common  Prayer,  p.  46  (dated  1711),  the  author  insists 
on  the  canonical  nature  of  the  confirmation,  and  says  that  confirmation 
and  consecration  take  place  ^^  when  the  validity  of  the  election,  and  suffi- 
ciency of  the  person  are  by  public  acts  and  due  proceedings  '^judi-  r^cfu^ 
cially  approved."  At  the  late  confirmation  of  Dr.  Lee  as  Bishop  ** 
of  Manche8ter,(a)  an  opponent  appeared ;  but  his  exceptions  were  not 
received  because  they  were  not  signed  by  an  advocate :  the  commission- 
ers, however,  did  state  that  the  exceptions  could  not  have  been  enter- 
tained at  all,  for  that  they,  the  commissioners,  were  obliged  to  confirm 
under  penalty  of  a  pnemunire.  It  is  known  that  Dr.  Clarke  was  not 
elected  to  a  bishopric  because  his  confirmation  and  consecration  would 
have  been  opposed.(()  In  the  case  of  Dr.  Bundle,  who,  in  1788,  was 
recommended  by  Lord  Chancellor  Talbot  to  the  bishopric  of  Gloucester, 
Venn,  the  rector  of  St.  Antholin's  in  that  city,  entered  a  caveat  against 
the  confirmation,  and  this  with  the  sanction  of  Gibson,  then  bishop  of 
London.(<?)  The  consequence  was  that  Dr.  Bundle  was  not  elected,  but 
was  made  Bishop  of  Derry  in  Ireland.  K  the  caveat  was  rightly 
entered,  Venn  would  have  been  entitled  to  be  cited  by  name  at  the 
confirmation. 

The  reason  that  many  modem  instances  of  opposition  are  not  found 
is  that,  till  recently,  the  Crown  nominated,  not  so  much  by  the  inter- 
vention of  the  prime  minister,  as  by  personal  choice.  It  appears  from 
Gardwell's  Documentary  Annals  of  the  Beformed  Church  of  England, 
vol.  2,  pp.  299,  858,  that  Charles  the  Second,  in  1681,  and  William  the 
Thardy  in  1700,  appointed  by  commission  bishops  and  others  to  examine 
into  the  fitness  of  persons  for  any  preferment  in  the  church. 

*Thus  it  seems  that  the  election,  both  before  and  after  stat.  25  fiukao 
H.  8,  c.  20,  was  of  no  effect  till  consummate  by  confirmation,  in- 
eluding  in  that  the  examination  into  the  fitness  of  the  person  appointed. 
And  this  is  strengthened  by  the  circumstance,  mentioned  on  the  other 
side,  that,  even  in  the  case  of  the  new  bishoprics  created  under  stat. 
31  H.  8,  c.  9,  the  same  form  of  proceeding  has  long  been  used,  though 
the  words  might  undoubtedly  appear  to  give  the  power  simply  to  the 
Grown :  it  is  probable  that  the  metropolitans  felt  a  difficulty  in  conse- 
crating persons  whose  fitness  had  not  been  ascertained,  which  could  be 
done  only  by  the  examination  at  the  time  of  confirmation,  in  the  case 
of  bishops,  though  it  is  otherwise  in  the  case  of  the  consecration  of 
priests  and  deacons.  The  effect  of  stat.  25  H.  8,  c.  20,  appears  to  have 
been  to  make  that  which  was  previously  the  understood  law  a  matter  of 
direct  enactment :  it  gave  to  the  Crown  the  power  of  placing  the  bishop : 
but  it  may  be  doubted  whether,  if  the  dean  and  chapter  chose  not  to  elect 

(a)  Dr.  Addmnt,  baring  been  ooanfld  for  the  Bishop  on  thnt  oootiion,  stated  these  oironm- 
■tuoes  from  his  own  knowledge. 

(()  The  Boyalty  of  the  Crown  in  Bplsoopil  Promotions,  ibo.,  2d  ed.  1847. 

(e)  The  Royalty  of  the  Crown,  Ae,,  pp.  42,  46 ;  Preface  to  Bishop  Rnndle's  Let^iers,  p.  xlvil 
Aieq. 
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the  person  named,  they  would  be  liable  to  the  prsemunire.  Certainly 
Gibson  (1  Cod.  109,  note  k\  as  cited  on  the  other  side,  asserts  that  they 
would :  but  here,  at  all  events,  the  cong^  d'^lire  (a)  simply  grants  leaye 
to  elect  ^^  such  a  person  for  your  bishop  and  pastor,  as  may  be  devoted 
to  God,  and  useful  and  faithful  to  us  and  our  kingdom :"  and  the  letters 
missive  merely  profess  to  "name  and  recommend"  the  person,  and  "re- 
quire" the  dean  and  chapter,  on  receipt  of  the  letters,  "  to  proceed  to 
*54S1  ^^^^  ^election,  according  to  the  laws  of  this  our  realm,  and  our 
''  cong^  d'^ire  herewith  sent  unto  you,  and  the  same  election  so 
made  to  certify  unto  us,  under  your  common  seal."  If  they  do  not 
elect  at  all,  within  twelve  days,  then,  by  the  plain  words  of  sect.  4,  the 
Grown  may  nominate :  but,  supposing  they  had  elected  a  party  not 
named,  if  the  Crown  had  issued  its  letters  patent  directing  the  confirm- 
ation of  that  election,  the  party  elected  would,  by  confirmation  and 
consecration,  have  become  the  bishop.  The  letters  missive  came  in  by 
degrees :  in  Leslie's  Case  of  the  Regale,(5)  the  case  of  Foliot  is  men- 
tioned, who  was  recommended  by  King  John  to  the  bishopric  of  St. 
David's,  but  rejected,  and  was  afterwards  chosen  Bishop  of  Hereford 
without  recommendation :  and  Leslie  points  out  that  the  cong^  d'^lire 
was  anciently  framed  as  a  request  rather  than  a  command. 

The  argument  on  the  other  side  attributes  to  the  Crown  the  power  of 
n  aking  as  well  as  of  placing  a  bishop,  and  does  not  stop  short  of  sub- 
stituting the  Sovereign  for  the  Pope.  That  would,  to  a  great  extent, 
undo  the  work  of  the  Reformation.  In  Caudrey's  Case,  5  Rep.  1  a^{e) 
it  is  said  that  the  intention  of  the  statutes  of  H.enry  8  and  Elizabeth 
was  to  restore  the  ancient  prerogative  of  the  Crown  and  the  ancient 
right  of  the  Church.  According  to  Hooker  (Ec*»..  P.  B.  8,  c.  7,  s.  1, 
vol.  3,  p.  624),  "if  we  speak  properly,  we  cannot  say  kings  do  make, 
but  that  they  only  do  place,  bishops.  For  in  a  bishop  there  are  these 
♦5441  *^''®®  things  to  be  considered ;  the  power  whereby  he  is  *distin- 
guished  from  other  pastors;  the  special  portion  of  the  clergy 
and  people  over  whom  he  is  to  exercise  that  bishoply  power ;  and  the 
place  of  his  seat  or  throne,  together  with  the  profits,  pre-eminences, 
honours  thereunto  belonging.  The  first  every  bishop  hath  by  consecra- 
tion." Now  consecration  must  necessarily  be  preceded  by  something 
which  gives  the  metropolitan  power  to  examine  into  the  fitness ;  and  this 
can  be  only  confirmation.  [Lord  1/enman,  C.  J.  By  the  form  of  con- 
secration, the  archbishop  is  to  examine  and  try :  yet  the  form  gives  only 
particular  questions,  prescribing  the  answers :  "  Are  you  persuaded"  so 
and  so  7  "  I  am  so  persuaded."]  That  is  all.  But  in  the  case  of  the 
ordination  of  deacons  and  priests  it  is  otherwise  *  ihe  archdeacon  is 

(a)  The  eong6  d'^lire  and  the  kitten  miadyey  in  the  preeent  oaM,  were  not  set  out  in  the  efi- 
laritB :  bat  they  were  referred  to,  \f  consent :  and  it  was  assuned  tiiat  they  wera  Sn  the  aeea^ 
^med  form.    See  2  Gibson's  Codex,  1827  (ed.  2).    Jebb^  S,  4. 
(6)  Theologieal  Works  (ed.  18S2),  vv  L  iiL  p.  369.    See  The  Royalty  of  the  down,  le.,  p.  ML 
(e)  Bee  ib.  18  a,  and  the  remarks  in  lie  margin  at  12  a,  28  a,  6,  28  a,  80  6, 81  a,  82  &. 
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charged  as  to  the  meetness  of  the  persons  to  exercise  the  ministry;  and 
he  states  that  he  has  examined  them  and  thinks  them  meet :  and  then 
follows  a  M  quiiy  that  is,  a  call  npon  the  congregation  present  to  state 
any  known  impediment.     But  there  is  no  such  opportunity  at  the  time 
of  consecration.     The  collect,  epistle  (which  is  from  1  Tim.  c.  8),  and' 
gospel  are  read ;  the  Nicene  Creed  and  the  sermon :  then  two  bishops 
present  the  bishop  elect ;  the  mandate  for  the  consecration  is  read :  the 
caths  of  supremacy  and  of  obedience  to  the  Archbishop  are  administer- 
ed ;  the  litany  follows :  and  then  the  Archbishop,  reciting  the  command 
not  to  be  hasty  in  laying  on  hands,  puts  the  questions,  and  the  answers 
are  given.     In  all  this  there  is  nothing  which  can  be  csllei  a  trial.  Yet, 
according  to  Hooker  (Ecc.  P.,  B.  8,  c.  7,  s.  2,  p.  526),  "  with  consecration 
the  king  intermeddleth  not  fiirther  than  only  by  his  letters  to  present 
such  an  elect  bishop  as  shall  be  consecrated.     Seeing  therefore  that 
none  but  bishops  *do  consecrate,  it  fblloweth  that  none  but  they  ^4^545 
only  do  giye  unto  every  bishop  his  being."    It  follows  that  con-  ^ 
finnation,  the  only  ceremony  where  examination  can  be  introduced,  must 
he  an  essential  part  of  consecration.     It  has  been  suggested  that  the 
king  might,  as  the  pope  formerly  did,  dispense  with  some  qualifications. 
Want  of  fit  age,  however,  it  is  admitted  that  he  cannot  dispense  with ; 
indeed  in  the  Common  Prayer  book,  though  it  is  said  ^^  none  shall  be 
admitted  a  deacon,  except  he  be  twenty-three  years  of  age,  unless  he 
have  a  faculty"  (».  e.  a  dispensation  from  the  archbishop,  to  whom  the 
power  of  dispensation  is  given  by  stat.  28  H.  8,  e.  16,  ss.  5,  6),(a)  the 
age  of  twenty-four  for  a  priest  and  thirty  for  a  bishop  is  prescribed 
without  any  such  reservation.    A  power  therefore  must  reside  in  the 
bishop,  at  some  step,  to  decline  acting  where  a  party  is  not  qualified. 
It  should  seem,  therefore,  that  confirmation  is  more  properly  part  of 
consecration  than  of  election.     [Erle,  J.     What  is  confirmed  ?]     The 
election ;  but  the  judicial  part  of  confirmation  is  rather  a  precedent  step 
to  consecration.     [Erlb,  J.     But,  if  the  act  be  judicial,  the  result  may 
be  to  annul  instead  of  confirming:  what  is  to  be  annulled  ?]    The  eleo- 
rion,  certainly:  but  that  has  the  effect  of  stopping  the  consecration. 
[CoLBRiDGB,  J.    When  does  the  bishop  get  the  temporalties  7]    After 
consecration.     [Colbridgb,  J.     Then  would  a  mandamus  lie,  to  direct 
consecration  ?]    There  is  no  ground  for  supposing  that  it  would.     (Wad- 
dington.     Sect.  6  of  stat.  25  H.  8,  c.  20,  gives  the  restitution  of  the 
temporalties  after  consecration.     But  the  praemunire  would  deprive  the 
^archbishop  of  his  see,  if  he  did  not  consecrate ;  which  seems  to  ri^^Q 
be  the  remedy.) 

In  the  Tortura  Torti  of  Bishop  A  ndrewes,  p.  880  (ed.  1609),(()  it  is 
said  that  '^  Sub  primates  nomine  Papatum  novum  Rex  non  invehit  in 
ecdesiam ;"  and  that  the  King  does  not  assume  the  power  ^Wel  personas 

(a)  Repealed  by  itat  1  A  3  Pb.  A  IL  o.  8,  m.  16,  30;  reTiyed  by  stat  1  EUi.  o.  1, 1. 10. 
(b  See  Tbe  Boyaltj  of  the  Crown,  Ae ,  p.  6. 
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sacrandi,  vel  res/'  nor  any  powers  ^^qu»  ad  sacerdotale  muuas  spectant, 
sen  potestatem  ordinis  conseqnantar."  Stillingfleet,  in  his  treatise  On 
Ecclesiastical  Jurisdiction  (Second  Part  of  Ecclesiastical  Cases),  p.  95, 
kcj  in  order  ^'  to  clear  the  notion  of  supremacy,  as  it  hath  been  owned 
and  received  in  the  church  of  England/'  refers  to  the  ezplanatioQ  given 
in  Stat.  5  Eliz.  c.  1,  s.  14,  and  the  87th  Article,  and  concludes,  in  accord- 
ance with  Bishop  Andrewes,  by  denying  that  the  supremacy  gives  the 
power  of  ecclesiastical  censures.  In  Mason's  Yindicise  Ecclesias  Anglicans 
(Lib.  8,  c.  7,  p.  828,  2d  ed.),(a)  a  Roman  Catholic  priest  is  introduced 
as  imputing  to  the  English  church  that  her  bishops  are  Queen's  bishops 
and  Parliament  bishops,  and  that  Queen  Elizabeth  was  a  woman  pope : 
and  the  answer,  supposed  to  be  given  by  the  defender  of  the  Establish- 
ment, rests  entirely  on  the  citation  at  the  time  of  confirmation,  which  is 
adduced  to  show  that  our  kings  ^^  id  duntazat  quod  regum  est,  episcopi 
quod  episcoporum  est  faciunt."  Field,  On  the  Church,  B.  5,  p.  680 
(Oxford,  1635),(()  says :  '^  touching  things  naturally  and  merely  spiritual : 
the  power  in  these  is  of  two  sorts :  of  order  and  of  jurisdiction."  In 
the  former  he  includes  the  authority  ^'to  ordain  ^ministers  /'  and 


♦ 


5471 

''  this  power,  he  says,  ^^  the  princes  of  the  world  have  not  at  all," 

^^but  it  is  proper  to  the  ministers  of  the  church."  As  to  jurisdiction, 
hs  says:  "yet  do  we  not"  "make  our  princes  with  their  civil  states, 
supreme  in  the  power  of  commanding  in  matters  concerning  God,  and 
his  faith  and  religion,  without  seeking  the  direction  of  their  clergy," 
"  nor  with  them,  so  as  to  command  what  they  think  fit,  without  advising 
with  others,  partakers  of  like  precious  faith  with  them,  when  a  more 
general  meeting  for  farther  deliberation  may  be  had,  or  the  thing  re- 
quireth  it."  It  is  thus  considered  not  sufficient  even  that  the  clergy 
should  concur  with  the  Sovereign  in  jurisdiction  purely  spiritual :  the 
participation  of  the  general  body  of  persons  professing  the  same  faith 
must  be  secured :  and  this  is  done,  at  confirmation,  by  a  real  opportunity 
being  afforded  to  objectors.  The  ancient  right  of  the  people  to  approve 
or  disapprove  of  the  choice  of  bishops  is  asserted  in  Archbishop  Potter's 
Discourse  on  Church  Government,  ch.  5  (pp.  417,  et  seq.  ed.  1753) ;  and 
he  refers  to  what  are  called  the  Apostolical  constitutions ;  citing  also  the 
sixth  canon  of  the  council  of  Nice  to  show  that  th'e  consent  of  the  metro- 
politan and  com-provincial  bishops  was  requisite  to  the  ordination  of  a 
bishop. 

The  word  "  confirmation"  has,  like  the  Latin  word  "  confirmatio,"  a 
forensic  sense ;  it  means,  establishing  a  thing  by  proof.  Stat.  25  H.  8, 
c.  20,  was  not  intended  to  alter  the  practice  in  this  respect.  Its  main 
object  was  to  put  an  end  to  the  interference  of  the  Pope.  That  appears 
by  the  title  as  given  in  the  Statutes  of  the  Realm.((r)    In  Hint'in  v. 

(a)  See  Lindsay's  Translatioii,  The  Royal^  of  Uie  Crown,  Ac,  p.  15. 

(b)  Cited  in  argument  from  The  Royalty  of  the  Crown,  Ac,  p.  12. 
(e)  See  antd,  p.  498,  note  (e). 
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Dibbin,  2  Q.  B.  646,  668,  Lord  *Denman,  C.  J.,  points  out  the    ^^^^ 
expediency  of  considering  the  title  of  a  statute  in  putting  a  con-  ^ 
Btruction  on  it.    [Lord  Denman,  C.  J.    In  modern  times,  the  title  is 
the  act  of  the  legislature :  it  does  not  appear  to  have  been  so  anciently.] 
The  preamble  is,  at  all  events,  important ;  and  here  the  preamble  con- 
usts  of  references  to  statutory  restraints  on  the  power  of  the  Pope.    The 
first  three  sections  mention  the  Pope  expressly :  the  fourth  carries  out 
the  third :  the  fifth  requires  the  archbishop  to  confirm  and  consecrate 
without  bulls  from  Rome.    The  sixth  must  be  read  in  connexion  with  the 
fifth.    It  has  been  pointed  out,  on  the  other  side,  that,  in  the  case  of 
nomination  and  presentation  by  the  Crown,  in  default  of  election  by  the 
dean  and  chapter,  there  follows,  by  sect.  5,  only  consecration.     That  is 
easily  explainable  if  confirmation  has  reference  especially  to  election ;  for 
in  this  case  there  is  no  election :  but  it  does  not  follow  that,  even  there, 
the  metropolitan  must  consecrate  without  reference  to  the  fitness  of  the 
party  presented.     Sect.  5  provides  next  for  the  case  of  election.     It 
enacts  that  the  election  of  the  dean  and  chapter  <<  shall  stand  good  and 
effectual  to  all  intents."     But  this  must  be  understood,  as  appears 
from  Evans  v.  Ascuithe,  Palm.  457,  472,(a)  as  giving  final  validity 
to  the  election  when  consummated  by  confirmation  with  consecration 
following,  it  being  till  then  only  inchoate.     If  a  bishop  elected  were  to 
join  the  Roman  church,  to  become  insane,  &c.,  between  the  election  and 
the  confirmation,  he  surely  would  not  continue  bishop  for  life,  nor  could 
the  metropolitan  incur  a  praemunire  for  not  confirmiAg  or  consecrating.  If 
the  bishop  elect  were  at  ^consecration  to  make  answers  opposite  p^^^Q 
to  those  prescribed  for  him  in  the  service,  the  archbishop  could  ^ 
not  proceed :  he  surely  would  not  then  incur  the  praemunire.     Indeed, 
as  the  present  form  of  consecration  is  more  modern  than  stat.  25  H.  8, 
c.  20,  it  is  probable  that  the  archbishop  had  at  the  time  of  the  statute  a 
hirger  power  than  now  of  examining  at  consecration.     The  archbishop, 
by  the  statute,  is  to  confirm  and  consecrate  without  any  bulls,  Jcc,  from 
Borne:  but  nothing  appears  destroying  the  judicial  character  of  the  con- 
firmation itself.     Then  the  penalty  of  praemunire  is  imposed,  by  sect.  7, 
if  the  metropolitan  <<  shall  refuse^  and  do  not  confirm,  invest,  and  con* 
secrate"  in  twenty  days,  or  shall  allow  any  let  to  the  "  due"  (t.  e,  the  for- 
mal and  regular)  <<  execution  of  this  act,"  where  the  "let"  clearly  refers 
to  matters  ejusdem  generis  with  those  before  specified  by  the  words 
<<  admit,  maintain,  allow,  obey,  do,  or  execute  any  censures,  excommu- 
nications,  interdictions,  inhibitions,  or  any  other  process  or  act,  of  what 
nature,  name,  or  quality  soever  it  be,  to  the  contrary ;"  which  clearly 
refers  to  interference  by  the  Roman  church,  or  other  foreign  authority 
claiming  spiritual  jurisdiction  in  this  realm.     It  is  to  the  act  of  main- 
taining the  papal  power  that  the  penalties  of  praemunire  specially  apply. 
[Coleridge,  J.     Have  you  looked  for  entries  in  cases  of  praemunire  ?] 

(a)  S.  C.  1  (W.)  JoDM,  158 ;  Lfttoh,  81, 233 ;  Noy,  93 ;  2  RoU.  Rep.  450  (as  Vanghaa  v.  Aflon«)« 
VOL.  XI. — 41 
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There  is  a  reference,  in  6  Bac.  Abr.  379  (ed.  7),  tit  Prctmunire  (A),  and 
the  note  there,  to  a  case  in  which  a  question  arose  as  to  prsenraniro 
under  stat.  28  H.  8^  c.  16,  against  pleading  bulls  from  Borne.  (The 
Attorney  Cf-eneral  referred  to  Bex  v.  Gawood,  2  Ld.  Baym.  1861,  S.  C« 
1  Str.  472,  under  stat.  6  G.  1,  c.  18,  s.  19  (the  Babble  Act),  and  to  the 
^..^.  old  Natura  Breviam,  158  b;  the  Solicitor  Qenertd  ^mentioned 
^^"J  Lalor's  Case,  2  How.  St.  Tr.  583.)  In  Com.  Dig.  Prcemunire 
(G),  there  is  a  reference  to  an  Anonymous  (a)  case  in  Dyer,  as  to  the 
form  of  the  indictment  under  stats.  1  Eliz.  c.  1,.  ss*  27,  29,  and  13  Ells, 
c.  2,  s.  4.  [GoLEKmaB,  J.  I  suppose  Not  guilty  lets  in  the  whol^ 
defence.]  That  must  be  so*  That  the  exact  words  of  a  statute  are  not 
always  sufficient  in  an  indictment  on  such  statute  appears  from  Fletchw 
V.  Galthrop,  6  Q.  B.  880,  and  Bex  v.  Gorden,  4  Burr.  2279.  An  indict* 
ment,  therefore,  simfdy  charging  the  archbishop  with  not  having  con- 
firmed and  consecrated  within  the  givai  time,  woold  not  be  enough :  the 
want  of  lawful  excuse  must  be  averred*  In  1  Hal.  P.  G.,  c.  10,  p.  75, 
and  c.  25,  p.  328,  &c.,  the  statutes  1  I3k.  c.  1,  and  5  Eliz.  c.  1,  are 
spoken  of  as  directed  against  the  see  of  Borne ;  and,  among  the  cases 
oi  prcemunire^  a  refiosal  te  conjGrm  is  not  mentioned.  It  may  be  observed 
here  that  the  statute  25  H.  8,  c.  20,  was  repealed  by  stat.  1  &  2  Ph.  k 
M.  c.  8,  SB.  9,  11,  and  revived  by  stat.  1  Eliz^  c.  1,  ss.  7,  10 :  but  that 
the  last,  by  sect.  32,  provides  that  no  «  clause,  matter,  or  sentence"  of 
stat.  1  &;  2  Ph.  k  M.  c.  8,  shall  be  repealed  which  ^^doth  in  anywise 
touch  or  concern  any  matter  or  cause  of  praemunire,  or  that  doth  make 
or  ordain  any  matter  or  cause  te  be  within  the  case  of  praemunire ;  bat 
that  the  same,  for  so  much  only  as  toucheth  or  concemeth  any  case,  or 
matter  of  praemunire,  shall  stand  and  remain  in  such  force  and  effect,  as 
the  same  was  before  the  making  of  this  act ;  anything  in  this  act  con- 
tained  to  the  contrary  in  anywise  notwithstanding."  It  seems  therefore 
that  the  prsemunire  clause  continues  repealed.  In  Lord  Bacon's  <<  Pre- 
i^re^^  paration  toward  the  union  of  the  laws  of  ^England  and  Scot- 
^  land,  "(a)  under  the  title  « offences  of  prsemunire,"  stat.  25  H. 
8,  c.  20,  is  referred  to ;  and  he  clearly  looks  upon  the  whole  as  a  pre- 
vision against  adhering  te  Bome,  specifying  only  the  refusal  of  the  dean 
and  chapter  to  elect,  not  that  of  the  archbishop  to  confirm  and  conse- 
crate. [GoLERinaE,  J.  How  can  you  distinguish  the  two  cases?]  They 
do  indeed  appear  in  the  same  section ;  that  perhaps  escaped  Lord  Bar> 
cen's  notice.  [Golbridgb,  J.  If  there  be  no  distinction,  his  authoritj 
is  against  you.]  He  probably  considered  that  the  offence  of  the  arch 
bishop  pointed  at  was  a  refusal  to  consecrate  without  bulls,  &c.,  from 
Bome,  connecting  the  words  of  sect.  7,  <'  with  all  due  circumstance  as  is 
foresaid,"  with  sect.  5.  The  history  of  the  statute,  which  was  noteri* 
ously  passed  as  a  step  of  hostility  to  Bome,  in  consequence  of  the  Pope*e 

(a)  8  Dyer,  863  a. 

\h)  YoL  T.  p.  99  (MoBtafiei  td.  1826). 
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conduct  in  the  matter  of  Henry  the  Eighth's  divorce,  confirms  this  view. 
H^iry  conld  have  no  object  in  restraining  the  power  of  the  then  Arch- 
hishop,  Granmer,  who  might  be  depended  upon  as  a  ready  instrument  of 
the  will  of  the  Crown.  Indeed  the  refusal  to  confirm  would  be  mucl: 
like  the  repeal  of  letters  patent  on  the  ground  that  the  Grown  has  been 
dteceived  in  its  grant ;  which  is,  not  an  invasion,  but  a  carrying  out  of 
the  prerogative.  Supposing  that  a  controversy  had  existed  as  to  the 
right  of  nominations  to  benefices,  and  a  statute  had  passed  declaring' 
the  righ);  to  be,  not  in  the  lay  patrons,  but  in  the  Grown :  still  the  regu- 
lar form  of  ordination,  examination,  &c.,  would  remain  in  the  bishop, 
S^  the  statute  here,  by  giving  to  the  Crown  the  absolute  appointment  to 
the  bishoprics,  in  no  way  superseded  that  spiritual  jurisdiction  which 
alirayB  existed,  wherever  the  appointment  ^. 

*A  statute  in  the  affirmative,  without  any  negative  expressed  p^^-^'o 
or  implied,  does  not  take  away  the  common  law,  and  therefore  ^ 
<<  does  not  affect  any  prescriptions  or  customs  clashing  with  it,  which 
were  before  allowed ;"  Dwarris,  On  Statutes,  p.  478,  4,  2d  ed.  (citing 
2  Inst.  200,  and  Co.  Lit.  Ill  &,  115  a).  <(If  a  statute  make  use  of  a 
Word,  the  meaning  of  which  is  well  known,  and  has  a  certain  definite  sense 
at  the  common  law,  the  word  shall  be  expounded"  in  that  sense ;  ib.  p. 
565.  <<  The  words  of  a  statute  are  to  be  taken  in  their  ordinary  and 
fiftmiliar  signification,"  <<  and  regard  is  to  be  had  to  their  general  and 
popular  use ;"  ib.  p.  578.  In  Stradling  v.  Morgan,  Plowd.  199,  207,  it 
was  held  that  a  statute  taking  away  the  authority  of  a  Court  is  to  be 
construed  strictly.  A  statute  in  the  affirmative  does  not  abrogate  or 
take  away  the  jurisdiction  ecclesiastical,  unless  words  in  the  negative  be 
added,  as  <<  and  not  otherwise,  or  in  no  other  manner ;"  Caudrey's  Case, 
5'Rep.  5  h.  It  cannot  be  said  that  stat.  25  H.  8,  c.  20,  s.  5,  by  command* 
ing  absolutely  the  performance  of  a  judicial  duty,  has  rendered  it  merely 
ministerial.  The  sentence  in  this  case  (a)  states  that  the  Commissioners 
have  « heard,  seen,  understood,  and  discussed  the  merits  and  circum- 
atances  of  a  certain  business  of  confirmation :"  it  gives  a  <<  definitive 
B(mtence  or  final  decree,"  states  that  the  commissioners  <<  have  amply 
found,  and  do  find,"  among  other  matters,  that  the  Bishop  elect  is  <<  a 
man  both  prudent  and  discreet,  deservedly  laudable  for  his  life  and  con- 
vehsation,"  &c.,  « and  that  there  neither  was  nor  is  anything  in  the 
ecclesiastical  laws  that  ought  to  obstruct  or  hinder  his  being  confirmed.'* 
By  this  sentence,  the  Bishop  becomes  *an  ecclesiastical  judge,  r^ccrq 
and,  before  stat.  10  k  11  Vict.  c.  108,  would  have  become  im-  '- 
mediately  an  ecclesiastical  peer.  A  sentence  so  given  must  be  presumed 
by  the  judges  of  the  Common  Law  to  be  according  to  the  Ecclesiastical 
Law ;  17  Vin.  Abr.  280,  Prerogtttive  of  the  King  (0.  e).  And  that  the 
judicial  character  still  continues  appears  from  the  language  in  Salkeld 
under  the  title  Bishop ;  (b)  also  from  Gtodolphin's  Repertorium,  p.  26 

(•)  Sm  ftnO,  r*  494  {h)  f  6dk.*yi^  pL  «. 
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(2d  ed.),  and  Gibson's  Codex,  p.  114  (2d  ed.),  where  it  is  said  that  <<  eIeo> 
tion  is  an  incomplete  act,  which  may  be  vacated  many  ways ;  as,"  <<  by 
proofs  of  legal  incapacity  at  the  time  of  confirmation."  Now  causes  of 
deprivation  are  good  causes  for  refusing  a  presentee  to  a  benefice ;  Spe* 
cot's  Case,  5  Rep.  57  a,  58  a,  Watson's  Clergyman's  Law,  c.  20,  p.  215^ 
(4th  ed.) ;  and  the  archbishop,  where  he  has  a  visitatorial  power  (as  he 
has  over  bishops),  has  power  of  deprivation ;  Bishop  of  St.  David's  «• 
Lucy,  1  Ld.  Raym.  589,  541 :  the  principle  therefore  extends  to  a  refu- 
sal of  confirmation.  It  is  pointed  out  in  1  Gibson's  Codex,  114,  that 
Stat.  25  H.  8,  c.  20,  which  gives  the  Crown  a  power  to  act  where  the 
dean  and  chapter  will  not  elect,  gives  no  such  power  if  the  archbishop 
refuses  to  confirm  and  consecrate.  The  inference  is  that  a  larger  discre- 
tion was  left  in  him. 

The  general  rules  referred  to,  as  to  the  construction  of  statutes,  are 
here  the  more  material,  because  the  rights  of  the  church  have  been 
frequently  recognised  by  the  Legislature ;  as  in  the  statutes  of  Magne 
Charta,  9  H.  3,  c.  1,  1  stat.  14  Ed.  3,  c.  1,  50  Ed.  3,  c.  1,  various  sta< 
^.^  .^  tutes  of  Richard  the  Second,(a)  stat.  4  H.  4,  *c.  3,(i)  and  1  stat. 
^  1  W.  &  M.  c.  6,  s.  3,  where  the  coronation  oath  is  express.  There 
is  another  rule  for  the  construction  of  statutes,  namely,  that  those  which 
take  away  popular  or  the  common  law  rights  are  to  be  construed  strictly ; 
7  Bac.  Abr.  461  (ed.  7),  tit.  StatuU  (1)  4 ;  19  Vin.  Abr.  516,  tit.  5fai- 
tvte  (E.  6),  pi.  49,  50 ;  Bedell  v.  Constable,  Yaughan,  177, 179 ;  Fludier 
V.  Lombe,  Ca.  K.  B.  temp.  Hard.  307.  Now,  as  has  been  shown,  the 
people  in  early  times  took  a  large  share  in  the  election  of  bishops.  But 
the  construction  contended  for  on  the  other  side  absolutely  removes  the 
last  hold  which  the  people  have  on  the  election,  that  of  objecting  to  the 
fitness.  [CoLBRiDGB,  J.  You  say  the  people's  right  to  elect  did  not 
impede  the  metropolitan's  right  of  confirmation ;  and  you  admit  that  the 
right  of  election  is  gone.]  That  would  not  destroy  the  ancient  right  of 
objecting  at  the  time  of  confirmation.  And  it  is  obvious  that  many 
objections  to  the  fitness  of  a  bishop  may  exist  which  can  be  investigated 
only  upon  charges  brought  forward  by  those  who  may  happen  to  be 
informed  of  them  from  their  individual  habits,  such  as  residence  in  the 
neighbourhood,  and  the  like. 

Stat.  1  Ed.  6,  c.  2,  is  supposed  to  show  that  the  confirmation  is  merely 
formal :  but  all  that  is  there  said  is  that  the  elections  (not  the  confirma* 
tions)  <<be  in  very  deed  no  *  elections,  but  only  by  a  writ  of  congtf 
d'^iire,  have  colours,  shadows,  or  pretences  of  elections."  That  certainly 
describes  the  present  mode  of  election ;  but  it  does  not  touch  the  ques- 
tion as  to  confirmation. 

Long  disuse  does  not  destroy  the  jurisdiction  of  a  Court,  if  it  has  once 

(a)  Anno  1,  o.  1 ;  uin.  2,  stat  2,  o.  1 ;  nnn.  5,  stat  1,  e.  1 ;  ann.  6,  stat  !>  e.  1 ;  ann.  7,  fl.  I| 
•an.  8,  0. 1 ;  ann.  12,  e.  1 ;  ann.  21,  o.  1. 
(6)  Ala^  ann.  1,  c  1;  ann.  2,  c  1;  ann.  4»  o.  1 ;  ann.  7,  o.  1 ;  ann.  0,  c  1 ;  ann.  IS,  o.  1* 

I 


11  ADOLPHUS  &  ELLIS.  N.  S.  654 

bad  a  legal  existence.  Courts  ^leet,  courts  of  chivalry,  and,  till  p^... 
recently,  the  sheriff's  county  court,  fell  into  disuse ;  yet  legally  L  ■ 
they  still  existed :  so  did  wager  of  battle  and  wager  of  law,  till  put  an 
end  to  by  statute.  The  action  of  account  still  subsists  in  law,  though 
rarely  resorted  to.  Supposed  forms  are  often,  in  reality,  the  evidence 
of  the  continued  substantial  existence  of  the  right.  Here,  especially, 
where  the  ceremony  is  characterized  by  all  the  features  of  a  solemn 
religious  act,  the  supposition  that  the  whole  is  a  pretence  is  least  admis- 
sible. 

It  has  been  pointed  out  that  in  the  Irish  church  there  is  no  confirma- 
tion. That  this  is  not  an  example  to  be  followed  might  perhaps  appear 
from  the  history  of  the  promotions  to  Irish  bishoprics ;  the  case  of 
Bundle(a)  is  one  instance.  It  is  not  true  that  in  fact  the  appoint- 
ment to  the  bishopric  of  Sodor  and  Man  is  not  confirmed,  as  is  shown 
by  Strype's  Life  of  Archbishop  Grindal,  B.  2,  ch.  2,  p.  260.  [The 
Attamey-O^eneral.  There  is  now  no  confirmation  in  the  case  of  that 
bishopric] 

Secondly,  it  is  contended,  on  the  other  side,  that,  if  this  be  a  judicial 
proceeding,  the  remedy  is  by  appeal,  not  by  mandamus.  But  the  affida- 
vit shows  that  the  objectors  were  not  allowed  to  appear :  they  are  there- 
fore not  admitted  as  parties  to  the  proceeding,  and  cannot  appeal.  For 
this  reason  The  Bishop  of  St.  David's  v.  Lucy,  1  Ld.  Raym.  544,  is 
inapplicable. 

The  parties  applying  for  this  writ  have  clearly  a  sufficient  interest. 
Two  of  the  three  are  clergymen  within  the  diocese  over  which  the  bishop 
elect  would  preside.  Any  one  of  them,  if  appointed  to  a  fresh 
^benefice  within  the  diocese,  would  undergo  an  examination  by  p^c^-x. 
the  bishop,  and  must  be  interested  in  the  question  whether  the  ^ 
party  who  may  have  to  examine  will  require  a  conformity  to  opinions 
which  are  not  those  of  the  Established  Church. 

Thirdly,  the  archbishop  has  the  means  of  trying  this  question.  It  was 
stated,  on  the  other  side,  that  it  appeared  from  Oughton's  Ordo  Judici- 
orum,  Prolegomena,  vol.  i.  p.  xvi.,  that  the  Vicar  General  has  no  conten- 
tious jurisdiction.  The  passage  cited  appears,  at  first  sight,  to  be  contra- 
dictory, as  stating  that  there  is  no  contentious  jurisdiction  except  in  the 
case  of  bishops'  confirmations,  yet  implying  that  these  are  not  conten- 
tious. The  meaning,  however,  seems  to  be  that  the  Vicar  General  has 
no  contentious  jurisdiction  except  in  cases  which  are  ordinarily  not  con- 
tentious but  may  become  so,  excluding  therefore  cases  where  there  are 
litigant  parties  in  the  ordinary  sense.  But  in  Parker's  case(i)  the  form 
is  that  of  a  Court  with  contentious  jurisdiction ;  for  the  opponents  are 
cited  to  appear  on  a  given  day,  <<  cum  continuatione  et  prorogatione  dierum 
extnnc  sequentium  et  locorum  si  oporteat,"  &c.     The  Commissioners 

(a)  Se«  ani^y  p.  541. 

(6)  BmrnhflU't  Worki^  toL  iiL  p.  184.    Alio,  JebVs  Report^  p.  62,  note. 
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bere  might  have  rieferred  the  hearing  to  the  Archbidiop  in  the  Oovrt  of 
Audience,  which  still  eziats,  though  not  osed  for  aome  time.  1%]8  is 
manifest  from  the  language  of  Onghton  (yol.  i.  ProL  p.  xyi.),  <«NiiIlii8 
autem,  a  plurimis  abhinc  retroactis  annis,  ertitit  Audientud  Jadex; 
utpote,  forensis ;  Haec,  itaque.  Curia  Audientiie  Cantuarensis  omnind 
^  ,^  jamdudtbn  exolevit :  nisi  quaten^  ipse  (nonnnnquam)  *Archi- 
-■  episcopus,  in  arduis  (utputi,  deponendis  episcopis,  aut  similibiig) 
audentiam  suam  celebrat,  in  propriA  person^,  et  proprio  in  palatio,  cum 
auditore  speciali,  sire  auditoribus,  ad  hoc,  specialiter  constitutis,  pro  istA 
yice,  unit  secum  assidentibus/'  The  question,  whether  a  person  elected 
bishop  has  written  in  derogation  of  the  Book  of  Common  Prayer  and  the 
Thirty-Nine  Articles,  may  surely  be  classed  among  the  <<  ardua/'  l%e 
last  instance  of  the  Court  sitting  appears  to  haye  been  in  the  case  of 
Bishop  of  St.  David's  v.  Lucy,  1  Ld.  Baym.  477,  where  Holt,  G.  J., 
recognised  the  authority  of  the  Court.  It  seems  to  be  treated  as  a 
superior  Ecclesiastical  Court  in  4  Inst.  887,  and  Com.  Dig.  Courts  (N  4) : 
in  Ayliffe's  Parergon,  192,  it  is  said  to  be  of  equal  jurisdiction  with  the 
Court  of  Arches,  though  of  inferior  dignity  and  antiquity :  and  it  is 
referred  to  in  stat.  23  H.  8,  c.  9,  s.  1,  as  one  of  the  <<  high  Courts  of 
the  Archbishops  of  this  realm." 

A  difficulty  has  been  suggested  as  to  the  power  of  summoning  witnesses. 
But,  if  the  Court  of  Audience  has  jurisdiction  to  try  this  question,  such 
a  power  would  be  incident  to  the  jurisdiction.  That  was  the  ground  on 
which  Lord  Ltndhubst  in  Dicas  v.  Lord  Bron^am,  6  C.  &  P.  249, 
S.  C.  1  Moo.  &  B.  809,  held  that  the  Lord  Chancellor  might  couunit  in 
bankruptcy  proceedings.  Nor  is  it  necessary  to  lay  down  the  precise 
mode  of  inquiry.  The  Archbishop  must  act  upon  such  evidence  as 
satisfies  his  own  conscience.  The  case  is  somewhat  analogous  to  the 
inquiry  which  this  Court  institutes  into  the  conduct  of  an  attorney,  with 
^  .  a  view  to  the  question  whether  he  ^should  remain  on  the  roll. 
^^^i  The  case  Be  King,  8  Q.  B.  129,  afibrds  an  instance  of  the 
latitude  of  inquiry,  not  limited  to  strictly  legal  offences,  which  the  Court 
there  exercises. 

It  has  been  asked,  how  the  inquiry  can  be  brought  to  an  end  so  as  to 
enable  the  metropolitan  to  confirm  and  consecrate  within  the  twenty 
days.  But  the  prsemunire  could  not  attach  if  the  confirmation  were 
proceeded  upon  in  due  time,  and  unfinished  only  because  it  was  impeded 
by  a  regular  inquiry  incidental  to  the  process  of  confirmation.  Any 
reasonable  impediment,  such  as  illness  of  the  party  elected,  would  be  aa 
answer.  This  is  illustrated  by  the  statute  respecting  suffragan  bishops, 
26  H.  8,  c.  14,  the  5th  section  of  which  provides  that  the  archbishop 
shall  perform  the  effects  of  the  act  within  three  months  of  his  receiving 
the  letters  patent,  <«  haying  no  lawful  impediment."  Archbishop  Parker, 
as  has  been  pointed  out,  was  not  confirmed  within  the  twenty  days. 

The  Church  Discipline  Act,  3  &  4  Vict.  c.  86,  does  not  apply  to  the 
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jlceBent  question.    [Lord  Dsnhak,  C.  J.     On  that  point  wo  need  not 
tronble  you :  the  writ  is  not  asked  for  here  by  way  of  punishment.] 

Fourthly,  it  is  said  that  the  ordinary  roles  by  which  this  Court  acts  in 
^granting  or  refusing  the  writ  of  mandamus  are  against  this  application. 
TEhe  case  of  Bishop  of  St.  David's  v.  Lucy,  1  Ld.  Raym.  444,  has  been 
cited.  But  there  the  mandamus  was  refused  because  the  Bishop  being 
already  a  party  in  the  cause,  it  was  for  the  i^iritual  Court  to  determine 
whether  his  allegations  were  admissible  or  not.  The  Court  had  acted 
and  decided.  But  here  the  Court  refuses  to  act  at  all ;  and  the  r^f-cQ 
^complaint  is,  not  that  they  have  determined  the  question  '- 
wrongly,  but  that  they  have  refused  to  entertain  it.  That  in  such  a 
case  a  mandamus  is  granted,  appears  from  many  authorities ;  among 
which  may  be  mentioned,  Rex  v.  The  Justices  of  Middlesex,  4  B.  &  Aid. 
298,  800 ;  Regina  v.  The  Justices  of  the  West  Riding  of  Yorkshire,  10 
A.  k  E.  685,  687 ;  Rex  v.  The  Justices  of  Kent,  14  East,  895 ;  Regina 
9.  Magistrates  of  Gh>rt,  1  Jebb  &  Symes,  888 ;  Rex  v.  The  Surrey  Jus- 
tices, 2  Shower,  74.  The  general  principles  upon  which,  in  modem 
times,  a  mandamus  is  granted  to  compel  the  performance  of  public  duties 
generally  are  explained  in  Rex  v.  The  Mayor  of  Fowey,  2  B.  &  C.  584, 
£96,  8,  and  the  view  there  taken  agrees  with  what  is  to  be  found  in  ear- 
lier cases,  as  Bagg's  Case,  11  Rep.  93  i,  98  a ;  Rex  t;.  Baker,  8  Burr, 
1265, 1267 ;  Rex  v.  The  Bishop  of  Lincoln,  2  T.  R.  888,  note  ;  Rex  v. 
The  Bishop  of  Ely,  5  T.  R.  475 ;  the  last  two  being  instances  of  a  man- 
damus being  considered  a  proper  remedy  where  a  visiter  refused  to  exet- 
4si8e  his  visitatorial  power.  In  Rex  v.  Raines,  1  Ld.  Raym.  861,  it 
was  held  that  a  mandamus  could  go  to  compel  the  ordinary  to  grant 
probate;  though  a  decision  by  the  ordinary  as  to  the  will  could  be 
questioned  only  in  the  Ecclesiastical  Courts.  To  the  like  effect  are  Com. 
Dig.  Prerogative  (D  9),  2  Roll.  Abr.  224,  tit.  Prerogative  Le  Boy  (L), 
Bayly  v.  Boome,  1  Str.  892 ;  15  Via.  Abr.  203,  tit.  Mandamus  (H.  8). 
Xx  parte  Smyth,  3  A.  &  E.  719,  and  Regina  t;.  The  Justices  of  Kesteven, 
8  Q«  B.  810,  are  inapplicable :  there  courts  of  competent  jurisdiction 
had  heard  and  decided.  The  Courts  of  Westminster  Hall  go  so  far  as 
^  interfere  by  prohibition  where  an  inferiOT  tribunal  decides  r^^f-An 
wrongly  upon  a  statute;  Gould  v.  Gapper,  5  East,  845.  The  ^ 
principle  would  apply  to  a  mandamus,  if,  as  is  contended,  there  has  been 
a  wrong  construction  put  on  stat.  25  H.  8,  c.  20. 

The  argument,  that  a  mandamus  ought  not  to  go  if  there  be  a  risk 
that  the  party  by  obeying  it  will  incur  a  penalty,  was  disregarded  in 
Bex  V.  Everet,  Ca.  K.  B.  temp.  Hard.  261. 

Unless  the  arguments  on  the  other  side  be  sufficient  to  remove  all 
doubt,  the  mandamus  ought  to  issue,  in  order  that  the  question  may  be 
formally  brought  before  the  Court  by  a  return ;  Regina  v,  Heathcote^ 
10  Mod.  48,  68.    And  now,  by  stat  8  &  T  Vict.  c.  67,  s.  2,  the  party 
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against  whom  jadgment  may  be  given  on  the  return  can  have  a  writ  o! 
error. 

Sir  J,  Jervisj  Attorney  General,  in  repl7.(a)  The  last  argument  iB 
inapplicable  to  a  case  where  it  is  sought  to  interfere  with  the  ordinaiy 
course  of  proceeding,  and  where  the  effect  of  a  rule  wiU  be  to  delay  that 
which,  according  to  the  statute,  ought  to  be  exeeuted  within  a  limited 
*^f^il  ^™^*  Thl%  objection  is  the  stronger  *in  a  case  where  delay  will 
^  produce  a  prolongation  of  an  internal  contest  in  the  church. 

It  is  said  that  the  application  no  more  interferes  with  the  prerogative 
of  the  Grown  than  an  examination  of  a  party  presented  to  a  Crown 
living.  But  such  a  presentation  is  founded  on  patronage,  and  is  uncon* 
nected  with  the  prerogative:  whereas  the  appointment  of  bishops  is 
intrusted  by  the  Legislature  to  the  Grown,  as  head  of  the  state,  and  is 
thereby  made  a  part  of  the  Royal  prerogative. 

As  to  the  interest  of  the  applicants,  the  argument  on  the  other  side 
is,  that  they  are  entitled  to  take  precautions  against  the  confirmation  of 
a  person  holding  unsound  doctrines.  Now,  if  this  application  succeed, 
the  Archbishop  or  his  Vicar  General  will  have  to  decide  the  question  of 
soundness  of  doctrine.  What  security  is  there  that,  on  matters  involv- 
ing nice  distinctions  of  doctrine,  a  d^erent  test  may  not  be  applied  in 
the  province  of  Ganterbury  and  that  of  York  ?  Or  that  the  doctrine 
held  sound  in  Ireland,  where,  as  is  admitted,  the  check  on  the  prerogative 
now  called  for  cannot  be  applied,  may  not  differ  both  from  that  of  Can- 
terbury and  from  that  of  York  ?  These  dangers  are  obviated,  as  they 
were  meant  to  be,  by  the  supremacy  which  the  Legislature  has  lodged 
in  the  Grown  in  all  the  three  cases.  Suppose  the  Archbishop  to  hear 
the  case,  and  to  decide  it ;  the  appeal  then  lies  to  the  Privy  Council, 
composed  principally  of  laymen. 

By  Stat.  28  H.  8,  c.  20,  s.  2,  if  any  person  presented  by  the  Crown 
was  delayed  for  lack  of  bulls,  &c.,  he  was  to  be  consecrated  and  invested, 
«<in  like  manner"  as  «in  ancient  time;"  that  is,  by  the  king's  delivery 
*KM'\  ^^  ^^  ^^S  ^^^  ^t^S*  That  statute  was  not  a  positive  '^'enact- 
^  ment ;  negotiations  with  the  Pope  were  then  going  on.  But  stat. 
25  H.  8,  c.  20,  recites,  in  sect.  3,  the  former  statute,  and  makes  it  pod- 
tive.  The  intention,  therefore,  was  to  give  to  the  Grown  its  full  ancient 
power. 

It  has  been  argued  that  sect.  32  of  stat.  1  Eliz.  c.  1,  preserves  the 
repeal  of  stat.  25  H.  8,  c.  20,  by  stat.  1  &  2  Ph.  &  M.  c.  8,  so  far  as 

'a)  The  right  of  reply  was  disputed,  bat  insisted  npon  on  the  ground  that  the  Crown  wW|  fti 
the  Attorney-General  ctrtifled,  interested  in  respeet  of  its  prerogative.  The  Court  expressed  a 
donbt,  but  decided  that  it  would  be  oonyenient  to  hear  the  Attorney-General.  He  was  h«ud 
accordingly,  but  declined  withdrawing  his  claim  of  the  right  Reference  was  made  to  Rowe  f> 
Brenton,  3  Man.  A  R.  133,  304,  8.  0.  8  B.  A  C.  737,  stat  14  B.  3,  e.  16 ;  Attorney-General  «i 
Lord  Churchill,  6  M.  A  W.  Ill ;  Doe  dem.  Legh  v.  Roe,  8  M.  A  W.  579  (see  note  (o),  p.  683); 
Lord  Dunglas  o.  Officers  of  Stete,  0  01.  A  F.  173,  199 ;  O'Gonnell  v.  The  Queen,  11  CI.  A  F.  l^ 
182,  230;  Drake  v.  The  Attomey-General,  10  CI.  k  F.  257,  271;  Leonari  Watson's  Case,  9  A  A 
X.  781,  803. 
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regards  the  prsemunite  clause  in  sect.  7  of  stat.  25  H.  8,  c.  20.  But 
sect.  32  of  Stat.  1  Eliz.  c.  1,  refers,  not  to  sect.  7  of  stat.  25  H.  8,  c. 
20,  but^  sect.  40  of  stat.  1  &  2  Ph.  k  M.  c.  8,  which  renders  all  per- 
^mvdasturbing  the  late  distribution  of  property  that  had  formerly  been 
ecclesiastical  liable  to  prsBmunire ;  the  legislature  not  having  thought  it 
safe,  when  this  country  was  reconciled  to  the  Roman  Church,  to  take 
the  property  which  had  belonged  to  the  monasteries  from  the  laymen 
who  had  become  holders ;  and  the  legislature,  in  the  time  of  Elizabeth, 
haying  thought  it  fit  to  continue  this  protection.  The  passage  cited  from 
Lord  Bacon,  if  it  confines  the  praemunire  to  the  dean  and  chapter,  is 
wrong  upon  any  view :  if  there  be  no  praemunire  in  the  case  of  the 
archbishop  there  is  none  in  that  of  the  dean  and  chapter. 

The  solemnity  of  the  form  of  confirmation  is  insisted  upon.  Yet  the 
election  is  not  less  in  form  a  solemn  religious  act :  and  it  is  not  pretended 
that  there  the  choice  is  more  than  formal.  All  the  objections  made  upon 
the  supposition  that  the  bishop  might,  in  the  interval  between-election 
and  confirmation,  have  renounced  his  faith,  or  committed  a  crime,  or 
become  mentally  incapable,  are  equally  applicable  to  the  interval  between 
the  sending  the  letters  missive  and  *cong^  d'flire  and  the  act  of  p^^^Q 
election.  It  is  asked,  what  is  to  be  done  if  the  bishop  will  not,  ^ 
at  consecration,  answer  the  questions  put  to  him  in  the  prescribed  form. 
Li  that  case,  the  ceremony  cannot  proceed,  and  there  is  no  let  or  impedi- 
ment on  the  part  of  the  metropolitan.  If  he  does  answer  as  prescribed, 
the  metropolitan,  whatever  his  private  knowledge  be,  must  perform  the 
ceremony.  That  is  not  a  greater  difficidty  than  exists  in  the  admitted 
case  of  the  election.  The  very  difficidty,  as  to  elections,  is  supposed,  in 
Mason's  Yindicise  Ecclesise  Anglicanse,  lib.  iv.  c.  18,  p.  500,(a)  to  be 
urged  by  an  objector :  and  the  only  answer  suggested  is,  that,  if  it  be 
shown  on  petition  that  an  appointment  is  improper,  the  Grown  may 
reconsider  the  case. 

As  to  the  argument  urged  from  the  ceremony  of  consecration,  it  is  to 
be  observed  that  the  form  of  consecration  was  prescribed  in  the  time  of 
Edward  6,  at  which  time,  by  stat.  1  Ed.  6,  c.  2,  there  was  no  confirma- 
tion at  all. 

The  case  of  Archbishop  Parker  can  supply  no  precedent ;  for  it  is 
evident  on  the  proceedings  that  they  were  not  in  pursuance  of  stat.  25 
H.  8,  c.  20. 

The  position  of  the  Grown,  as  to  bishoprics,  may  be  illustrated  by  the 
sncieDt  law  as  to  benefices  in  Scotland;  and  the  remarks  of  Lord 
Brougham  in  Presbytery  of  Auchterarder  v.  Earl  of  Kinnoul,  6  Gl.  b 
Fin.  646,  698,  have  a  strong  bearing  on  the  present  case. 

Our.  adv.  vuU.  p^^./^ 

In  this  vacation  (February  Ist),  there  being  a  ^division  of  opi-  *- 

(a)  See  alio  The  Boyelty  of  the  Crown,  Ae.,  p.  IT. 
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oion  upon  tke  Bench,  the  learned  Judges  delivered  their  judgments 
.#eriatim. 

Erle,  J.  A  nde  for  a  mandamus  to  the  Archbishop  of  Canterbury, 
to  hear  and  decide  on  the  objections  of  the  applicants  to  the  confirmatian 
.4>f  the  election  of  Dr.  Hampden  to  the  Bishopric  of  Hereford,  upon  the 
j;round  of  the  unsoundness  of  some  theological  opinions  publidied  bj 
^Jum,  has  been  moved  for. 

In  support  of  the  application,  it  has  been  contended  that  the  Arch 
.bishppy  when  confirming  the  election  of  a  bishop  in  obedience  to  staL  2£ 
H.  8,  c.  20,  ifl  bound  to  trj  judicially  the  validity  of  the  election ;  anJ 
that  persons  present  at  the  time  of  confirming  have  a  right  to  state  to 
him  their  objections  to  the  person  elected,  and  to  demand  his  judgment 
rthereon ;  and  that  this  right  may  be  enforced  by  mandamus  in  case  of  % 
irefusal  to  hear.  To  this  it  has  been  answered,  that  the  provisions  of  the 
statute  are  in  direct  contradiction  to  the  right  contended  for.  The  queS' 
ition,  therefore,  turns  upon  the  effect  of  the  statute. 

The  preamble  of  the  third  section  recites  that  the  manner  and  fasbioi 
^  electing,  presenting,  investing,  and  consecrating  bishops  had  not  beea 
plainly  and  certainly  expressed  in  stat.  23  H.  8,  c.  20,  and  for  remedy 
enacts,  by  sect.  4,  that  the  dean  and  chapter  shall  elect  the  person  namei 
in  the  letters  missive  of  the  King,  within  twelve  days;  and,  in  case  (f 
i^eir  default,  that  the  King  may  nominate  and  present  to  the  archbish^ 
fuch  person  as  the  King  shall  think  aUe  and  conv^ent  for  the  vaca^at 
|>ishopric.    And,  by  sect  5,  first,  that,  in  case  of  such  nomination  a^ 

♦5651  P^^^^"^?*^^  ^^  archbishop  shaU  with  aU  speed  invest  and  *ccft. 
-J  secrate  without  any  recourse  to  Borne ;  and,  secondly,  that,  in 
4liaee  the  dean  and  chapter  shall  elect  the  person  named  in  the  lettoa 
massive,  their  eleetion  shall  stand  good  and  effectual  to  all  intents,  and 
4he  person  so  elected,  after  certification  to  the  King,  shall  be  reputed 
and  taken  by  the  name  of  lord  elected  of  the  bishopric.  Then,  the 
M^  and  fealty  appointed  for  the  same  being  made  to  the  King  by  the 
person  so  elected,  the  King  shall  signify  the  said  election  to  the  arch- 
bishop, commanding  and  requiring  him  to  coD&rm  the  said  election,  and 
to  invest  and  consecrate  the  person  so  elected.  And,  by  sect.  7,  if  any 
jarchbisfaop,  after  any  such  election  or  nomination  shall  be  signified,  shafl 
irefuse  and  do  not  confirm  and  consecrate  the  person  so  eleeted  or  nomi- 
nated within  twenty  days,  or  if  any  person  shall  admit  any  process  to 
^e  contrary  of  the  due  execution  of  this  act,  such  person  shall  incur  the 
penalties  of  a  prsemunire. 

Upon  this  review,  it  appears  to  me  that  the  power  of  nominating  to  a 
vacant  bishopric  i/s  given  to  the  King,  and  that  the  archbishop  has  ao 
authority  to  judge  whether  the  King  has  properly  exercised  that  power. 

If,  for  default  of  election,  the  King  nominates  to  the  archbishop,  the 
archbishop  is  made  liable  to  a  penalty  if  he  refuses  and  does  not  conse* 
orate  within  twenty  days :  and  in  this  case  it  was  not  contended  that  he 
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10  empowered  to  sit  in  judgment  upon  the  propriefy  of  the  King's  nomi- 
jiation.  If,  upon  any  efficient  grounds  within  his  knowledge,  he  should 
zemonstrate  against  the  eommand,  it  is  not  easj  to  suppose  that  tiie 
penal  law  would  be  resorted  to  against  him :  still  if  it  were  necessary 
to  decide  the  right,  the  King,  in  my  judgment,  is  here  made  su{Nreme ; 
and  the  duty  of  ^consecration  is  imposed  on  the  archbishop,  r^eoa 
whether  he  aj^roves  of  the  person  presented  or  not.  *- 

In  case  of  an  election  by  the  dean  and  chapter  of  the  person  muacied 
in  the  letter  missive,  the  King  is  to  command  the  archbishop  to  confirm 
the  election.  And  this  brings  us  to  the  point  of  contention  between  the 
parties :  whether  this  command  to  confirm  operates  according  to  the 
usual  meaning  of  those  words,  or  as  a  command  to  try  the  validity  cif 
the  election  in  respect  of  the  regularity  of  the  proceedings  and  the 
qualifications  of  the  elected,  and  to  adjudge  whether  it  shall  be  confirmed 
or  annulled. 

According  to  the  general  rule,  the  words  of  a  statute  should  be  con- 
strued in  their  ordinary  sense,  so  as  to  give  effect  to  all  its  parts.  Now, 
in  the  ordinary  sense  of  the  words,  a  command  to  coi^rm  an  election 
does  not  involve  an  authority  to  annul  it. 

If  the  other  parts  of  the  statute  are  regarded,  it  is  provided  that 
the  election  by  the  dean  and  ohapter  of  the  King's  nominee  shall  bfi 
good  and  effectual  to  aU  intents ;  and  the  clause  relating  to  the  com- 
mand to  confirm  immediately  follows.  Confirming,  in  its  ordinary 
^nse,  is  consistent  with  this  provision:  but  it  is  a  contradiction  in  terms 
to  say  that  an  Section  may  be  good  and  effectual,  to  all  intents,  Ihat  is 
absolute  and  conclusive,  and  at  the  same  time  voidable  and  inconclusive. 
The  enactment,  that  th^  peracm  elected  shall  be  reputed  and  taken  by 
the  name  of  the  lord  elected,  is  consistent  with  a  power  to  adjudge 
him  disqualified :  and  it  is  very  notable  that  he  is  to  make  oath  and 
fealty  for  the  office  before  even  the  command  for  confirmation  issues. 
The  ezactment  prohibiting  the  archbishop  from  refusing  and  omitting  to 
confirm  '*'and  consecrate  for  twenty  days,  and  from  admitting  p^^/>- 
«ny  process  to  the  let  of  the  due  execution  of  the  statute,  is  in-  '- 
consistent  with  the  supposed  duty  to  invite  and  receive  objections,  and 
to  decide  whether  he  will  confirm  or  refuse. 

If  analogy  be  consulted,  no  reason  can  be  suggested  why  the  nomina- 
tion of  the  King  by  letters  patent  should  be  absolute,  and  the  nomina- 
tion of  the  King  by  letters  missive  to  the  dean  and  chapter  should  be 
subject  to  review.  The  statute,  therefore,  if  construed  by  ordinary 
rules,  does  not  operate  to  impose  on  the  archbishop  the  duty,  or  to  give 
tQ  the  applicants  the  right,  alleged. 

But  it  is  contended  that  the  confirming  of  the  election  of  a  bishop  by 
the  metropolitan  has  a  technical  sense,  to  be  found  in  the  canon  law,  and 
expresses  an  examination  by  him  into  its  validity,  both  as  regards  the 
proceedings  of  the  election  and  the  qualification  of  the  elected ;  that 
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this  power  of  the  metropolitan  was  exercised  from  the  earliest  times  of 
Christianity  throughout  the  Christian  world,  and  had  accordingly  pro- 
vailed  in  England  down  to  the  time  of  Henry  8 ;  and  that,  therefore, 
the  legislature  intended  it  should  have  this  technical  sense  in  the  statute 
in  question.  In  support  of  these  views,  many  passages  from  writers 
on  the  canon  law  and  from  historians  were  adduced.  Also  the  form  of 
citing  all  opposers  to  appear  and  state  their  objections,  which  has  been 
in  use  upon  confirmations  at  least  from  the  time  of  Queen  Elizabeth,  was 
much  relied  on;  and  the  advantage  of  giving  to  the  archbishop  this  power 
of  inquiry,  and  to  the  people  this  power  of  objecting  to  the  bishop  elect, 
was  mentioned. 

♦5681      ^""^  **^''®  grounds  are,  in  my  judgment,  untenable.     *In  the 
-J  first  place,  the  reception  of  evidence  of  extrinsic  facts,  for  the 
purpose  of  affecting  the  construction  of  a  statute  thereby  and  altering 
the  received  meaning  of  known  words,  is  dangerous,  if  not  illegal.    But, 
supposing  the  evidence  to  be  receivable,  the  assertion  that  any  such  usage 
of  confirmation  by  the  archbishop  prevailed  in  England  down  to  the  time 
of  the  passing  of  the  statute,  does  not  appear  to  me  to  be  proved.    The 
preamble  brings  before  us  stat.  28  Hen.  8,  c.  20,  from  which  it  is  to  be 
gathered  that  nomination  and  presentation  by  the  King  to  the  pope  was 
the  course  then  for  the  making  of  bishops,  and  that  inconvenience  had 
arisen  from  exactions  and  delay  by  the  pope ;  and  therefore  provision  is 
made  for  the  King  to  nominate  and  present  to  the  archbishop,  and  for 
the  archbishop  to  consecrate  the  bishop  so  nominated,  in  case  of  delay 
by  the  pope ;  and  the  course  thus  provided  is  described  to  be  <<  according 
and  in  like  manner  as  divers  other  archbishops  and  bishops  have  been 
heretofore,  in  ancient  time,  by  sundry  the  King's  most  noble  progenitors, 
made,  consecrated,  and  invested  within  this  realm."     The  making  and 
consecrating  of  a  bishop  is  mentioned  several  times  in  this  preamble; 
but  confirming  is  not  mentioned ;  nor  is  there  a  sign  in  the  statute  that 
confirmation  by  the  archbishop  was  then  in  use  in  England.     The  pre- 
amble asserts  the  former  practice  of  the  kings  of  England  to  nominate 
for  consecration.     The  reference  to  history  leads  me  to  the  conclusion 
that  bishoprics  were  donatives  of  the  King  under  the  Saxon  and  some 
Norman  kings ;  that,  from  the  charter  of  King  John  to  the  reign  of 
Edward  3,  bishops  were  elected  by  the  dean  and  chapter,  and  confirmed 
by  the  archbishop ;  and  that,  from  the  reign  of  Edward  3  to  the  time  of 
*Kacn  ^^  ^statute,  the  pope  had  superseded  the  archbishop,  except  oa 
^  a  few  occasions  when  the  papal  see  was  powerless.     Then,  what 
foundation,  I  would  ask,  has  the  Court  for  assuming  that  the  usage  of 
confirmation  in  the  sense  now  contended  for,  prevailed  in  fact,  or  was 
generally  known,  down  to  the  time  of  the  statute,  when  the  evidence  is 
satisfactory  only  as  to  the  interval  from  King  John  to  Edward  3  ? 

It  is  also  necessary  to  ask,  what  foundai-ion  in  fact  there  is  for  sop- 
iposing  that  the  legislature  referred  to  that  part  of  the  canon  law«  rela!* 
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ing  to  confirmatioii  of  ecclesiastical  elections,  wliich  has  been  cited.  The 
doctrine  in  that  law  on  this  subject  is  shown  to  have  originated  in  the 
early  ages  of  Ohristianity,  when  the  whole  Christian  community,  being 
the  chnrch,  joined  in  the  election  of  bishops ;  and  the  rules  were  perti- 
nent to  contested  elections  by  large  numbers,  but  are  extremely  inappli- 
cable in  case  of  a  nomination  by  the  King,  whether  direct,  or  circuitous 
through  the  medium  of  a  dean  and  chapter.  The  foreign  canon  law  has 
no  binding  effect  in  England ;  and  the  object  of  the  statute  (25  H.  8,  c. 
19)  which  immediately  precedes  the  statute  in  question  was  to  limit  the 
canon  law  of  England.  It  recites  that  several  canons  were  thought  to 
be  prejudicial  to  the  prerogative,  and  repugnant  to  the  laws  and  statutes 
of  the  realm,  and  creates  a  commission  for  revising  that  law,  and  pro- 
vides that,  until  this  revision  shall  be  complete,  such  canons  only  shall 
be  used  and  executed  as  they  were  before  the  making  of  the  act,  and  of 
these  such  only  as  were  not  contrariant  to  the  laws,  statutes,  and  customs 
of  the  realm,  nor  to  the  damage  or  hurt  of  the  King's  prerogative.  It 
is  improbable  that  the  Parliament  which  so  regarded  the  canon  law 
intended  *to  use  the  word  "confirm,"  not  in  its  usual  sense,  p^^i^/v 
but  in  a  sense  admitting  a  reference  to  that  law  in  limitation  of  '- 
the  important  statute  now  in  question. 

The  proclamations,  purporting  that  those  who  object  to  the  bishop 
elect  shall  be  heard  at  the  time  of  the  confirmation,  were  next  pressed 
upon  us,  as  showing  that  the  law  was  in  accordance  with  their  purport, 
and  that  the  word  "  confirm,"  in  the  statute,  was  used  in  the  technical 
sense  before  mentioned.  But,  if  the  construction  of  the  statute  is  as 
above  stated,  it  is  inconsistent  with  the  right  indicated  by  the  form ;  and 
a  proclamation  would  be  of  no  avail  against  a  statute.  Furthermore, 
if  the  proclamation  be  a  mere  form,  it  affords  no  presumption  of  any 
right :  and,  inasmuch  as  the  election  of  a  bishop  by  the  dean  and  chap- 
ter is  a  mere  form,  and  confirmation  of  an  election  is  part  thereof,  the 
strong  presumption  is  that  the  confirmation  of  a  merely  formal  election 
is  itself  mere  form.  Indeed,  it  is  in  effect  enacted  to  be  merely  formal ; 
for  the  statute  declares  the  election  to  be  good,  which  is  the  substance 
of  confirmation ;  and  therefore  it  leaves  nothing  but  a  form  to  be  added. 
It  is  obvious  to  le^l  experience  that  numerous  forms  of  words  prevail 
in  our  law  which  are  at  variance  with  the  fact  they  purport  to  state, 
some  being  vestiges  of  rights  that  have  ceased,  some  being  fictions  to 
cover  changes  introduced  in  the  law,  and  some  from  other  sources.  No 
reason  is  suggested  why  the  form  used  by  the  apparitor  at  the  confirma- 
tion may  not  belong  to  this  class.  If  it  had  been  more  than  a  form,  the 
right  of  opposing  would  probably  have  been  exercised;  yet  no  one 
recorded  instance  has  been  produced  of  an  opposer  having  exercised  the 
right  now  claimed  by  the  applicants,  in  any  country,  or  at  *any  p^c»7i 
time.  The  industry  and  research  have  been  extreme:  no  restric-  '- 
tion  has  been  placed  on  reference  to  any  kind  of  work,  English  or  foreign. 


571  REaiNA  «.  ABOHBlSaCP  OF  GAirTERBtTltt.  H.  Y.  1618. 


»-M 


1^^  or  Iditorical :  and  all  that  has  be^n  shown  in  the  way  of  acting  <m 
ttMf  right,  before  the  present  year,  has  been  the  attempt  against  Bisho{r 
Mc^ontagaey  in  the  reign  of  Charles  1,  which  was  evaded  withont  a  deri- 
sion, and  the  reported  intention  of  making  the  attempt  in  two  otiier 
cMes,  whicfh  never  reached  to  action. 

If  the  evidence  of  the  practical  exercise  of  the  right  wholly  fails,  so 
ddiM  the  efvidehce  of  opinion  among  the  writers  of  recognised  anthoritj 
on  English  law.  From  Lord  Coke  to  Mr.  Justice  Blackstone,  no 
etpression  of  any  author  has  been  adduced  to  show  that  the  right  in 
question  was  considered  by  him  to  exist,  or  had  been  brought  to  ha 
notice. 

The  absence  of  usage,  and  the  absence  of  recognition  by  text  writers, 
is  not  merely  a  failure  of  support  for  the  case  of  the  applicants,  but  of 
pEMsiiive  force  against  them. 

We  were  further  pressed  with  the  importance  of  a  right  tending  to 
insure  excellence  in  bishops,  and  to  increase  the  confidence  of  the  people 
in  the  Church  Establishment:  and  such  results  were  urged  as  making 
the  existence  of  the  right  probable.  But,  if  there  are  advantages  on  one 
side,  the  evils,  which  suggest  themselves  to  a  practical  mind,  may  more 
than  counterbalance,  nay  afford  a  strong  argument  to  the  contrary. 
But  this  inquiry  is  ill  stdted  to  the  office  of  a  judge,  who  has  to  declare 
the  law  as  it  is,  not  as  it  ought  to  be.  And,  as  the  inquiry  would  lead 
to  considerations  that  might  seem  disrespectful  to  others  if  the  abnses 
*'>79l  ^^  ^^  institution  which  may  easily  occur  were  pointed  out,  I 
-*  '^'merely  suggest  the  nature  of  the  answer  that  may  be  given. 

Another  point  was  made  for  the  applicants,  in  answer  to  the  constnl^ 
tion  of  the  statute,  namely,  that  the  sole  purpose  of  the  legislature  was 
to  put  an  end  to  the  interference  of  the  see  of  Rome  with  the  English 
Church,  and  thkt  the  statute  ought  to  be  so  construed  as  to  limit  its 
operation  to  that  residt.  But  the  intention  is  clearly  expressed,  both  to 
prohibit  the  interference  of  the  pope,  and  also  to  lay  down  substantirely 
the  manner  and  form  of  electing,  presenting,  and  consecrating  the  bbhops 
of  the  church  so  severed  from  Rome.  Effect  must  be  given  to  ererj 
part  of  the  statute :  and  those  who  claim  to  be  bishops  of  the  English 
Church  ascertain  their  title  by  its  positive  enactments,  which  are  com- 
plete without  the  negative  enactments  relating  to  Rome.  The  full  ope- 
ration of  the  statute  not  only  destroys  papal  influence  but  declares  the 
rights  of  the  King,  and  fixes  clear  limits  against  encroachment :  and  the 
Legislature,  warned  by  the  history  of  past  troubles,  had  reason  to  prtH 
vide  against  future  contentions  between  the  Crown  and  all  ecclesiastical 
authorities. 

After  giving  my  best  attention  to  the  argument,  my  mind  is  brought 
to  the  clear  conclusion  that  the  supposed  right  does  not  exist,  and  that 
the  rule  for  a  mandamus  ought  to  be  discharged. 

CoLBBiDQB,  J.    I  am  now  to  deliver  my  opinion  upon  this  rule,  which 
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BM  been  argued  at  the  bar  with  such  remarkable  learning  and  ability* 
And  I  cannot  bnt  express  my  regret  that  I  am  called  on  to  do  so  at  so- 
short  an  interval  after  the  discussion,  and  one  so  mnch  engaged  aa 
ttitirely  precludes  the  deliberate  and  ^satisfactory  consideration  r^f-p^e* 
of  the  argument,  and  attentive  examination  into  tiie  authorities,  *- 
VFfaich  the  importance  of  the  question  at  issue  deserves.    I  regret  thia- 
the  more  deeply,  because  I  feel  myself  compelled  to  differ,  I  fear,  from 
my  Lord,  and,  as  I  learn,  from  my  brother  Eblb,  not  merely  upon  the- 
legal  conclusion  to  be  drawn  from  the  arguments  adduced,  but  upon  the 
practical  disposal  of  the  rule  before  us.     Upon  the  former  I  should 
express  myself  with  diffidence,  even  if  I  had  the  happiness  to  have  them 
concurring  with  me.     The  question,  narrowly  and  simply  as  it  may  bo 
propounded,  has  yet  been  argued,  and  properly  argued,  on  grounds  so 
large,  and  inquiries  have  been  instituted  so  various,  so  wide,  mounting 
up  to  such  remote  and  obscure  antiquity,  spreading  out  into  branches  of 
law  with  which  we  are  so  little  familiar,  that  it  is  rather  excusable  in  an 
advocate,  than  possible,  I  think,  for  a  Judge,  to  express  himself  with  any 
strong  confidence  upon  it.     At  least,  speaking  for  myself,  I  must  con* 
fess  unfeignedly  such  is  the  state  of  my  mind  after  such  examination  as 
I  have  been  able  to  give  to  the  subject.     Upon  the  latter,  the  mere  dis- 
posal of  the  present  rule,  I  must  avow  in  sincerity  that  I  have  no  doubt; 
and  it  is  a  great  consolation  to  me  that,  by  the  course  which  I  should 
recommend,  any  error  of  judgment  into  which  I  may  have  fallen  would 
not  be  final. 

I  am  not  insensible  to  some,  it  may  be  great,  public  inconvenience 
which  might  result  from  the  needless  agitation  of  a  question  such  as  the 
one  before  us.  I  own  I  think  it  has  been  somewhat  exaggerated :  but, 
whatever  may  be  its  amount,  it  is  to  be  remembered  that  there  will  be  no 
light  compensation  in  the  more  satisfactory  settlement  by  a  conclusive 
and  final  "judgment  in  the  highest  resort,  which  it  would  then  r^K^i^^ 
receive.  But,  after  all,  the  inconvenience  is  not  all  on  one  side ;  ^ 
and  there  is  no  consideration  so  strong  with  me  as  the  danger  of  doing 
a  final  injustice  by  unnecessarily  taking  a  course  which  precludes  all 
further  consideration.  I  cannot  doubt  that  those  from  whom  I  have  the 
misfortune  to  differ  entertain  these  feelings  in  general  as  strongly  as  I 
do  myself;  but  I  presume  they  think  the  present  question  one  with 
regard  to  which  they  cannot  properly  be  indulged.  They  regard  the 
ai^lication  to  the  Court  as  mischievous,  or  at  best  of  little  practical  im* 
portance ;  one  not  to  be  listened  to  with  favour ;  to  be  complied  with 
only  so  far  as  it  is  rested  on  the  clearest  and  most  demonstrative  evi- 
dence. The  course  of  my  judgment  will  show  to  what  extent  I  differ 
from  them  in  this  opinion.  On  both  sides  it  has  been  urged  that  the 
interests  of  the  Church  are  at  stake ;  and  no  doubt  to  some  extent  they. 
are :  but  I  trust  and  believe  that,  in  this  respect  also,  some  natural  exag^- 
deration  exists  on  both  sides,  and  that,  when  the  ferment  of  the  momient 
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shall  have  subsided,  it  will  be  found  that  neither  to  have  secured  off 
enlarged  her  just  freedom  of  action  on  the  one  hand,  nor  on  the  other 
to  have  laid  more  bare,  or  more  firmly  to  have  riveted,  the  restraints 
imposed  on  her  by  the  statute,  will  have  vitally  affected  those  precious 
and  immortal  interests.  For  my  own  part,  I  am  desirous,  and  I  am  not 
ashamed  to  confess  it,  entirely  to  forget,  for  a  moment,  considerations 
which  affect  the  mind  so  powerfully  as  it  may  be  to  disturb  its  calmness, 
and  to  regard  the  mere  question  before  me  more  coldly.  In  this  feeling 
it  is  that  I  desire  to  rest  my  judgment  on  this  narrow  ground,  simply  on 
^.p..-  my  conviction  that  the  applicants  have  laid  such  grounds  ^before 
^  the  Court  as,  according  to  its  usual  course  and  the  principles 
which  have  usually  governed  our  discretion,  entitle  them  to  the  writ  of 
mandamus,  and  to  call  on  the  defendants  either  to  demur,  or  to  make  a 
return. 

And  the  first  questions  which  arise,  preliminarily  almost  in  the  way 
of  the  argument  are :  Is  this  the  case,  in  kind,  in  which  a  mandamus 
can  issue?  Have  these  parties  such  an  interest  as. entitles  them  to 
demand  it  at  our  hands  ?  Upon  these,  by  way  of  direct  answer,  I  shall 
be  the  less  full,  both  because  I  believe  the  Court  are  agreed  to  the  extent 
at  least  of  thinking  that  there  is  no  such  difficulty  on  either  point  as 
should  prevent  the  writ  from  issuing,  and  also  because  the  more  full  and 
complete  answer  in  both  respects  will  depend  on  the  result  of  the  more 
general  discussion  that  remains  behind. 

For  the  present,  therefore,  I  will  only  say  that  I  think  this  was  a  case 
of  an  inferior  court  with  a  question  before  it  for  decision,  in  which 
parties  lawfully  summoned  to  appear,  and  having  a  sufficient  interest, 
have  prayed  to  be  allowed  to  appear  and  to  be  heard,  and  have  been 
refused.  If  this  general  statement  be  true,  and  I  admit  that  its  truth 
will  depend  on  the  result  of  the  whole  argument,  I  think  it  cannot  be 
doubted  that  it  is  within  the  province  of  this  Court  by  mandamus  to 
compel  the  inferior  court  to  admit  them  to  appearance,  and  hear  their 
allegations.  Nor  will  it  be  an  answer,  simply,  that  such  inferior  court 
is  an  ecclesiastical  one,  or  the  matter  in  discussion  of  ecclesiastical  cog- 
nisance ;  the  Ecclesiastical  Courts,  as  such,  are  not  withdrawn  from  the 
general  superintendence  or  control  which  this  Court  exercises,  by  man- 
♦'iTfti  ^*™^^  ^^  prohibition,  over  all  inferior  courts.  We  cannot,  *in- 
-■  deed,  direct  the  course  of  their  proceedings,  or  prescribe  their 
judgments  beforehand,  nor  review  them  in  the  way  of  appeal  afterwards: 
they  are  the  judges  of  their  own  practice ;  they  are  to  frame  their  own 
judgments  according  to  their  own  law,  when  that  law  alone  is  to  be  the 
rttle  of  decision.  But  still  we  shall  compel  the  ecclesiastical  judge,  as 
we  would  any  other  inferior  judge,  to  act  in  his  duty,  just  as  we  should, 
and  constantly  do,  restrain  him  when  he  appears  to  be  about  to  exceed 
his  jurisdiction. 

This  stands  on  the  clearest  principle.    And  it  would,  I  believe,  have 
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been  hardly  necessary  to  say  the  few  words  I  have  said  on  this  subject, 
but  for  the  misunderstood  case,  cited  in  the  argument  on  this  point,  of 
Rex  V.  The  Churchwardens  of  St.  Peter's,  Thetford,  5  T.  R.  364.  That 
case  is  so  often  cited,  and  its  importance  so  magnified,  that  one  is  sur- 
prised to  find  its  whole  statement  and  argument  comprised  in  six  lines, 
and  its  judgment  in  less  than  two.  The  Court  there  refused  a  manda- 
mus, to  churchwardens  alone,  to  make  a  rate  for  the  repairs  of  the  parish 
church,  saying  that  it  was  a  subject  purely  of  ecclesiastical  jurisdiction. 
I,  for  one,  do  not  question,  upon  consideration,  the  propriety  of  that 
decision;  though  perhaps  I  might  wish  that  the  judgment  had  been 
reported  at  greater  length,  or  expressed  in  less  general  or  more  qualified 
language.  The  whole  subject-matter  of  church  repairs  and  church  rates 
is  of  ecclesiastical  cognisance :  to  the  Ecclesiastical  Court  the  applicant 
was  bound  to  go  in  the  first  instance ;  and  there  was  no  reason  to  sup- 
pose that  that  Court  would  close  its  doors  against  him ;  there  was  no 
alleged  defect  *of  justice,  and  therefore  no  ground  for  this  p^^^w 
Court's  extraordinary  interference.  What  bearing  that  decision  ^ 
has  on  the  present  case  it  is  very  difficult  to  see. 

Nor,  I  think,  does  any  difficulty  arise  from  the  fact  that  the  Eccle- 
siastical Court  here  has  heard  one  side,  and  proceeded  to  judgment.  In 
the  course  of  the  argument,  the  counsel  were  asked  whether  any  case* 
had  been  found  in  which,  under  such  circumstances,  the  writ  had  gone :: 
and  the  answer  was  in  the  negative.  Mr.  Mobinsan  has  referred  us  to 
the  case  of  Bex  v.  The  Justices  of  Carnarvon,  4  B.  &  Aid.  86,  in  which, 
on  an  application  for  a  mandamus  to  sessions  to  hear  where  they  had 
decided,  Mr.  Justice  Holrotd  said :  <<  If  it  had  appeared  in  this  case  that 
the  sessions  had  heard  one  side,  and  had  altogether  refused  to  hear  the 
other,  I  shoidd  have  thought  it  the  same  as  if  the  case  had  not  been 
heard  at  all,  and  I  should  then  have  been  of  opinion  that  this  mandamus 
ought  to  issue."  It  is  always  very  satisfactory  to  have  such  authority 
as  Mr.  Justice  Holrotd's  for  any  position  one  lays  down ;  but  I  confess 
that  without  it,  on  this  point,  I  should  have  had  no  difficulty.  In  regu- 
lating our  discretion  as  to  the  issuing  of  a  mandamus,  we  are  to  be  guided 
I  think,  rather  by  principle  than  precedents.  In  order  to  secure  the  full 
and  complete  administration  of  justice,  we  are  to  regard  substance  and 
not  form,  or  we  shall  be  intrusted  to  little  purpose  with  this  invaluable 
writ.  K  the  case  on  the  part  of  the  applicants  be  in  other  respects  well 
founded,  the  hearing  that  has  taken  place  is  the  same  as  no  hearing ; 
the  decision  is  no  decision. 

This  last  observation,  with  another  closely  connected  *with  it,  p^riyft 
disposes  o^  another  objection,  that  the  complaint  of  the  applicants  *- 
is  in  truth  a  complaint,  against  the  court  below,  of  an  error  in  its  prac- 
tice or  its  decision,  and  their  remedy  by  appeal.  If  there  has  been  no 
decision,  there  can  be  no  appeal ;  if  there  has  been  oo  party,  there  can 
be  no  appellant.     And  so,  as  to  the  right  of  a  party  to  prosecute  any 
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particular  suit  in  any  particular  court,  that  court  may  have  its  own  rules 
according  to  which  that  question  will  be  to  be  determined  as  it  arises ; 
and  this  Court  will  not  in  general  interfere  with  such  rules,  still  less  inth 
the  court's  decision  upon  them :  but,  before  the  poifit  arises  for  decision, 
before  the  court  can  apply  its  rules,  the  party  must  be  admitted  as  a 
Buitor  to  state  his  case. 

Considerable  stress  was  laid,  by  the  counsel  against  the  rule,  on  the 
want  of  interest  in  the  applicants  to  entitle  them  to  come  to  us  for  the 
writ.  On  many  grounds  it  seems  to  me  that  they  had  sufficient ;  they 
are  all,  indeed,  involyed  in  the  general  question  which  will  remain  to 
be  discussed  presently.  If  tfie  whole  proceeding  on  which  the  inferior 
court  was  to  be  engaged  was  a  mere  form  and  shadow,  if  the  citations  to 
appear  were  mere  mockery,  interest  hi  anybody  there  could  be  none: 
and  on  the  same  supposition  these  applicants  have  no  interest  here ;  at 
all  events,  it  would  be  a  waste  of  the  time  of  the  Court  even  to  listen  to 
their  application.  But  on  the  other  supposition,  which  for  this  purpose 
they  have  a  right  to  make,  the  citations  themselves  seem  to  give  them 
an  interest,  and  still  more  the  relations  which  two  of  them  as  incumbents 
in  the  diocese  of  Hereford  have,  in  the  faith  and  doctrine  of  their  future 
bishop.  We  have  more  than  once  determined  that  the  interest  which  an 
^f-pjq-i  inhabitant,  *merely  as  sbch,  and  though  no  member  of  the  corpo- 
^  rate  body,  has  in  the  good  government  of  the  borough  or  city 
which  he  inhabits,  is  sufficient  to  entitle  him  to  be  relator  in  a  quo  war- 
ranto filed  to  question  the  election  of  the  mayor  or  members  of  the  town 
council.  The  analogy  between  the  two  cases  seems  to  me  to  be  per- 
fectly just. 

It  is  not  worth  while  to  notice  the  objection  founded  on  the  Church 
Discipline  Act,  which  could  scarcely  have  been  seriously  urged. 

And  I  pass  without  further  delay  to  the  great  question  in  the  case,  the 
proper  construction  to  be  put  upon  stat.  25  H.  8,  c.  20.  And,  in  apply- 
ing myself  to  that  question,  I  need  not  say,  in  this  place,  that  our  object 
must  be  to  ascertain,  not  what  it  might  be  supposed  Henry  8  intended 
or  wished,  but  the  true  meaning  of  what  the  Legislature  has  written.  If 
the  former  consideration  could  be  properly  admitted  into  the  inquiry,  or 
the  evidence  upon  it  ascertained  satisfactorily,  I  have  no  reason  to  beliere 
that  it  would  be  in  the  result  unfavourable  to  the  view  I  take  of  the  sta- 
tute. But  on  general  principles  that  cannot  be.  It  is  not  quid  vobiA 
Rex,  but  only  quid  dixit  Parliamentuniy  that  lawyers,  indeed  any  rea- 
sonable interpreters  of  the  law,  can  inquire  into. 

The  statute  in  the  fifth  section  enacts  that,  after  an  election  of  a  bishop 
by  the  dean  and  chapter  of  the  cathedral  church  of  the  see,  the  King 
*flhall  signify  the  election  to  the  Archbishop  of  the  province,  requiring  and 
commanding  him  to  confirm  the  said  election.  And  the  question  now  for 
the  first  time  to  receive  a  judicial  decision  is.  What  is  the  import  of  this 
lommand  ?    On  the  one  hand,  it  is  said  that  it  created  a  new  duty  in 
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Hhe  Archbishop,  invested  him  with  a  new  function,  but  that  the  p^tQ^ 
daty  and  function  were  both  purely  ministerial,  and  the  act  to  be  ^ 
done  a  mere  valueless  form :  on  the  other,  it  is  contended  that  the  act 
of  confirmation  is  a  solemn  important  judicial  act,  which  from  the  earliest 
ages  of  the  Christian  Church  it  was  a  part  of  the  archbishop's  or  metro- 
politan's duty  to  perform,  and  that  the  command  in  the  statute  was  to 
perform  that  act,  in  virtue  of  that  office,  with  all  its  attendant  responsi- 
bilities in  the  officer  performing  it,  and  consequences  to  the  election  with 
regard  to  which.it  was  performed. 

It  is  obvious  that  those  who  maintain  this  latter  ground  take  upon 
themselves  a  large  burden  of  affirmative  proof.     In  order  to  show  what 
confirmation  means  in  this  section,  they  seek  to  show  what  it  meant  from 
the  earliest  ages  down  to,  and  at  the  time  of,  the  statute's  passing.    And 
no  one  will  question  but  that  this,  if  satisfactorily  made  out,  is,  both 
on  legal  principles  of  interpretation,  and  according  to  the  plain  common 
sense  of  mankind,  a  proper  mode  of  arriving  at  the  true  meaning  of  the 
word.    If  the  confirmation  of  a  bishop  elect  was  a  process  known  at  the 
time  of  passing  the  act,  of  a  certain  nature,  to  be  performed  by  a  certain 
functionary,  and  having  certain  consequences,  the  language  of  the  Legis- 
lature simply  directing  that  functionary  to  go  through  that  process 
would  deceive  and  mislead  unless  it  were  used  in  that  sense,  and  as  con- 
taining and  involving  everything  so  known  and  understood.     I  use  the 
words  <<  simply  directing,"  because  the  Legislature  might  use  the  word, 
though  incorrectly,  in  any  other  sense :  and,  if  other  parts  of  the  statute 
make  it  clear  directly,  or  by  strong  inference,  that  it  was  used  in  some 
other  sense^  unquestionably  *that  must  prevail.    It  is  necessary,  ^^.^^ 
therefore,  for  the  applicants  to  examine  all  parts  of  the  statute,  ^ 
and  to  show  that,  taken  altogether,  no  inference  can  thence  be  drawn 
which  contradicts  the  presumption  to  be  drawn  from  their  antecedent 
historical  evidence.     Even  if  no  such  inference  can  be  drawn  from  the 
statute  itself,  it  might  be,  though  not  so  easily  or  clearly,  drawn  from 
the  provisions  of  other  statutes,  contemporaneous  or  about  the  same 
period,  in  pari  materia.    It  was  fitting,  therefore,  to  take  such  statutes, 
if  any,  into. the  account.    Lastly,  it  was  right  to  examine  what,  in  point 
of  fact,  was  done,  and  has  been  done,  at  the  time  or  in  succeeding  ages, 
by  those  who  were  to  obey  the  statute.    No  usage  can  control-  the  unam- 
biguous language  of  the  law ;  no  disuse  can  render  it  obsolete ;  but,  when 
the  question  is  upon  the  meaning  of  the  language,  what  has  been  done 
under  it  may  be  inquired  into,  as  of  more  or  less  cogency,  according  to 
circumstances,  in  determining  that  question. 

There  are,  then,  four  heads  of  inquiry.  The  first,  third,  and  fourth 
may  be  considered,  for  the  most  part,  inquiries  into  matters  of  fact ;  the 
second  is  one  of  coMtruction. 

I  do  not  propose  to  follow  the  applicants  through  them  all :  the  time 
forbids  my  doing  so  9atiQfiu$tor)ly,.even  with  regiird  to  those  that  I  shall 
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inquire  into.  In  mj  opinion,  they  have  made,  upon  each  and  all,  a  case 
80  strong  as  raises  a  firm  belief  in  mj  mind  that  the  conclnsio*  they 
come  to  is  the  true  one ;  and  I  think  they  have  on  none  receiyed  such 
an  answer,  or  had  such  difficulties  raised,  as  disentitle  them  to  the  vrit 
they  ask  for.  This  is  enough  for  me  to  assert.  By  the  practice  of  this 
Court,  as  I  have  always  understood  it,  *and  as  it  has  been  acted 
-■  on  uniformly  since  I  have  had  the  honour  of  practising  at  its  bar 
and  sitting  on  its  bench,  the  discretion  of  the  Judges  has  been  regulated 
as  to  the  issuing  of  the  writ  of  mandamus  thus :  they  have  not  required 
absolute  certainty  in  fact,  or  a  clear  or  unanimous  opinion  in  law,  as  the 
ground  of  issuing  it.  If  the  fact  be  made  so  probable  as  to  require  an 
answer  in  reason,  or  an  answer  be  attempted  in  the  affidavits  of  those 
who  show  cause,  it  has  been  thought  right  to  let  a  jury  decide  the  ques- 
tion. If  the  conclusion  of  law  be  probable  in  favour  of  the  motion,  or 
the  question  be  one  of  difficulty,  requiring  a  solemn  decision,  it  has  been 
thought  right  to  let  it  be  raised  on  the  record.  Since  the  recent  inter- 
position of  the  Legislature,(a)  which  has  made  our  judgment  on  such 
record  subject  to  revision  in  Courts  of  Error,  it  is  obvious  that  the  reason 
for  this  latter  branch  of  the  ride  has  received  a  much  increased  force. 
Two  general  remarks  must  still  be  made  before  I  examine  the  histo- 
rical evidence  prior  and  down  to  the  passing  of  the  statute.  K  that 
evidence  were  now  before  a  jury,  and  a  judge  were  summing  it  up,  I 
apprehend  it  would  be  his  duty  to  tell  them  that  it  was  to  be  considered 
by  them  with  a  reasonable  allowance  for  the  circumstances  under  which 
it  was  produced,  and,  among  those,  especially,  the  length  and  remoteness 
of  the  periods  through  which  the  chain  was  sought  to  be  carried.  To 
expect  that  a  title,  which  is  to  be  traced  down  for  centuries,  through 
periods,  many  of  them,  of  struggle  and  disturbance,  which  was  subject  to 
♦'ift^n  ^^^  confusion  occasioned  by  contending  claims  and  foreign  *usurp- 
^  ations,  should  be  made  out  with  the  unbroken  continuity  and 
imiform  clearness  which  might  properly  be  required  in  discussing  a  sim- 
ple transaction  of  to-day,  could  not  even  then  be  required,  because  it 
would  be  impossible  to  accomplish,  and  therefore  unreasonable  to  ask  for 
it.  Independently  of  the  eifect  of  these  circumstances  on  the  evidence, 
they  must  be  expected  to  produce  something  of  a  similar  kind  on  the 
title  itself,  or  series  of  facts  which  is  the  subject-matter  of  the  evidence. 
What  we  said  in  a  case  in  which  we  had  to  consider  an  ancient  franchise 
of  the  University  of  Cambridge,(i)  being  invited  to  disturb  its  enjoyment 
on  ingenious  objections,  may  be  not  improperly  applied  here.  "  It  fol- 
lows," we  said,  "  almost  necessarily,  from  the  imperfection  and  irregu- 
larity of  human  nature,  that  a  uniform  course  is  not  preserved  during  « 
long  period :  a  little  advance  is  made  at  one  time,  a  retreat  at  another; 
something  is  added,  or  taken  away,  from  indiscretion,  or  ignorance,  or 

(a)  6  A  7  VioL  e.  67. 

(6)  Regiuft  «.  AitshcUll,  8  A.  A  E.  281,  288. 
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tliroiigh  other  causes :  and,  when  by  the  lapse  of  years  the  evidence  is 
lost  which  would  explain  these  irregularities,  they  are  easily  made  ^he 
foandation  of  cavils  against  the  legality  of  the  whole  practice.  So  also 
with  regard  to  title :  if  that  which  has  existed  from  time  immemorial  be 
scmtinized  with  the  same  severity  which  may  properly  be  employed  in 
canvassing  a  modem  grant,  without  making  allowance  for  the  changes 
and  accidents  of  time,  no  ancient  title  will  be  found  free  from  objection : 
that,  indeed,  will  become  a  source  of  weakness,  which  ought  to  give 
security  and  strength." 

If  considerations  like  these  ought  to  have  place,  and  '''such  Ian-  p^j^-oi 
guage  to  be  held,  in  regard  to  this  evidence,  on  a  trial  before  a  ^ 
jury,  it  is  obvious  that  in  the  present  stage  of  the  inquiry  they  have 
tenfold  propriety  and  weight.  I  do  not  present  it  as  an  analogy  strictly 
conclusive :  but  the  province  of  the  Court  at  present  resembles  more 
that  of  the  grand  than  of  the  petty  jury.  If  we  refuse  the  rule,  we  do, 
indeed,  preclude  further  inquiry :  we  pronounce  our  opinion  that  there 
is  nothing  to  be  inquired  into ;  either  that  the  evidence  is  so  worthless 
or  urelevant,  or  the  subject-matter  so  unimportant,  that  we  will  shut  the 
door  of  justice  on  the  prosecutor.  But,  if  we  grant  it,  we  only  say  the 
present  state  of  the  proof  requires  an  answer ;  enough  has  been  done  to 
make  the  case  fit  for  further  inquiry  and  more  solemn  decision.  If  this 
be  so,  surely  we  ought  to  examine  the  evidence  with  candid  minds,  mak- 
ing due  allowance  for  all  its  inevitable  difficidties.  We  should  remember 
that  it  travels  into  remote  periods,  and  turns  upon  facts  of  a  kind  which 
do  not  often  come  before  us,  and  a  law  and  legal  literature  with  which 
we  cannot  be  familiar.  Whatever  decision  we  now  pronounce  (I  speak 
as  I  feel  for  my  own  share  in  it)  is  more  than  commonly  obnoxious  to 
error :  it  is  a  safe  rule — ^a  conscientious  rule — ^it  is  the  rule  of  the  Court, 
as  I  at  least  understand  it,  to  decide  so  that  error  may  be  less  likely  to 
end  in  final  injustice. 

It  is  under  these  conditions  that  I  enter  on  the  inquiry  I  propose  to 
make. 

The  case  on  the  part  of  the  applicants  commenced  with  evidence 
offered  even  from  the  Apostolic  ages  of  the  church.  I  am  content  to 
start  with  the  General  Councils.  I  presume  the  authority  of  these 
councils,  on  a  matter  of  church  government  in  England  before  *the  j-^coc 
Reformation,  will  not  be  questioned.  Even  as  to  matters  of  doc-  *- 
trine,  their  authority  is  expressly  recognised  in  the  legislature  after  the 
Reformation  in  stat.  1  Eliz.  c.  1,  s.  86.  At  a  time  when  Christendom 
was  united  as  one  body,  it  was  considered  to  represent  the  whole  inha- 
bited earth :  and  when  the  springing  up  of  any  important  heresy,  or 
other  such  urgent  cause,  occasioned  the  assembly  of  a  Council  from  all 
nations,  it  was  oecumenical,  rm  otxovitsvnst  and  bound  all  the  members  of 
the  one  entire  body.     Four  great  heresies,  it  is  well  known,  occasioned 
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the  summoning  of  what  Hooker(a)  calls  <(foar  most  famous  ancient 
General  Councils:"  and  of  these  we  have  canons  by  two,  those  of  Nice 
and  ChaIcedon,(5)  which  speak  of  the  confirmation  of  episcopal  elec- 
tions, in  terms,  as  being  penes  metropolitanum ;  that  one  elected  prseter 
voluntatem  et  conscientiam  metropolitani  ought  not  to  be  a  bishop ;  non 
oportere  esse  episcopum.  Limit  these  last  words  as  you  please,  though, 
if  you  construe  them  by  the  light  of  the  former,  you  cannot  much  redace 
their  force :  assume,  if  you  will,  that  these  canons  had  reference  to  a 
period  when  elections  of  bishops  were  more  popular  than  even  in  form 
they  had  been  in  England  since  the  Conquest,  though  both  Councils, 
be  it  observed,  were  called  by  imperial  authority  after  the  civil  estab- 
lishment of  Christianity,  and  after  the  rulers  of  the  earth  had  assomed 
part  in  the  nomination  to  bishoprics :  still  you  have  the  undisputed  fact, 
that  in  those  very  early  ages  the  metropolitan  did  intervene ;  his  con- 
firmation was  necessary  to  complete  the  election  of  one  of  his  compro- 
^  -^-  vincials.     Could  anything  be  more  reasonable  *than   that  he 

^  should  intervene,  when  he  was  to  administer  consecration, 
and  when  the  bishop  elected  was  to  rule  over  a  diocese  within  his 
province,  subject  to  his  visitatorial  power,  liable  to  deposition  at  his 
hands  ? 

I  am  compelled  to  pass  over  a  large  body  of  evidence  of  the  same 
kind,  some  from  General,  some  from  National,  Councils ;  for  I  am  only 
indicating  the  grounds  of  my  opinion,  not  going  into  the  whole  detail  of 
the  evidence.  These  precede  the  rise  of  what  is  called  the  general  canon 
law.  Now,  as  I  understand  it,  it  is  not  so  much  contended  that  under 
this  law  the  point  is  not  satisfactorily  made  out,  as  that' there  is  no  ground 
for  admitting  this  law  as  of  any  authority  in  settling  the  question  with 
regard  to  England.  When  we  speak  of  England  before  the  Reformation, 
I  confess  I  hardly  understand  this  difficulty.  We  speak,  then,  of  a  country 
within  the  pale  of  the  Roman  Catholic  Church,  admitting  «  our  holy  father, 
the  Pope,"  as  he  is  commonly  termed  in  the  very  statutes  which  sought  to 
restrain  his  usurpations,  to  have  in  spiritual  causes  and  matters  appellate 
jurisdiction  from  all  ecclesiastical  judges  here.  The  canon  law  regulated  all 
decisions  in  spiritual  matters  at  Rome.  The  decrees  of  councils  and  of 
popes,  the  opinions  of  learned  men,  and  other  sources  on  which  it  was 
founded,  would  be  naturally  received  as  authority  in  the  courts  of  other 
countries  from  which  appeals  lay  to  Rome.  In  this  country  they 
obtained  their  binding  authority,  no  doubt,  ft-om  custom,  and  were  sub- 
ject to  the  control  of  our  statute  and  common  law.  Some  instances  of 
this  control  are  familiar  to  lawyers ;  but  it  operated  in  comparatively  few 
and  exceptional  cases.  As  the  general  rule,  it  is  quite  safe  to  say  that 
*«;ft7i  ^^^  *Ecclesiastical  Courts  governed  themselves  by  the  general 

-'  canon  law,  which  was,  in  truth,  the  law  of  that  one  Catholic 

(a)  Ecc.  PoU.  B.  y.  0.  54,  8. 10,  toL  iL  p.  803,  Ed.  1836. 
(6)  Hardain  Act.  Cono.  torn.  i.  p  'i25,  torn.  iL  p.  611. 


•  11  ADOLPHUS  &  ELLIS.  N.  S.  687 

Churcli  of  which  the  English  Church  was  a  branch.  Concurrently  with 
this,  however,  we  had  a  national  Canon  Law,  not  a  complete  system,  or 
furnishing  a  rule  of  decision,  if  taken  by  itself,  for  all  cases ;  for  this  was 
founded  solely  on  the  occasional  Legatine  Constitutions,  or  ordinances  of 
national  or  provincial  Synods.  Upon  these  we  have  the  comments  of 
Lyndwood  and  John  de  Atho,  which  show  conclusively  that  they  were* 
never  intended  to  overrule  generally,  or  supply  the  place  of,  the  general 
Canon  Law,  or  to  do  anything  more  than  to  supply  deficiencies,  where 
particular  local  circumstances  made  it  necessary. 

In  this  part  of  the  argument,  it  is  hardly  in  course  to  consider  the 
effect  of  this  law  after  the  reformation.     But  I  stop  for  one  moment,  in 
consequence  of  an  observation  or  two  which  has  been  made,  to  offer  an 
observation  upon  stat.  25  H.  8,  c.  19,  as  it  affects  the  present  state  of 
the  canon  law  in  this  country.    Now,  the  proviso  which  has  been  referred 
to  at  the  close  of  this  statute  refers  expressly  to  the  preamble  and  is 
confined  to  it.     But  that  preamble  is  not  speaking  of  the  general  Canon 
Law ;  it  is  speaking  of  the  canons  that  had  been  ordained  in  the  pro- 
vincial Synods  or  Councils  of  this  country.    "Where^"  it  says,  "the 
King's  humble  and  obedient  subjects,  the  clergy  of  this  r^alm  of  Eng- 
land, have  not  only  knowledged  according  to  the  truth,  that  the  convo- 
cations of  the  same  clergy,  is,  always  hath  been,  and  ought  to  be  assem- 
bled only  by  the  King's  writ,  but  also  submitting  themselves  to  the 
King's  Majesty,  have  promised  in  verbo  sacerodotii,  that  they  will  never 
from  henceforth  presume  to  ^attempt,  allege,  claim,  or  put  in  use,  p^^-^^y^ 
or  enact,  promidge,  or  execute  any  new  canons,  constitutions,  ^ 
ordinance  provincial,  or  other,  or  by  whatsoever  other  name  they  shall 
be  called,  in  the  convocation,  unless  the  King's  most  Royal  assent  and 
license  may  to  them  be  had,  to  make,  promulge,  and  execute  the  same ; 
and  that  His  Majesty  do  give  his  most'  royal  assent  and  authority  in 
that  behalf:  And  where  divers  Constitutions"  (the  lawyer  immediately 
remembers  the  Constitutions  of  Othobon  and  Otho  that  are  stated  in 
Gibson),  «  Ordinances  and  Canons  Provincial  or  Synodal,  which  hereto- 
fore have  been  enacted,  and  be  thought  not  only  to  be  much  prejudicial 
to  the  King's  prerogative  royal,  and  repugnant  to  the  laws  and  statutes 
of  this  realm,  but  also  over  much  onerous  to  his  Highness  and  his  sub- 
jects ;  the  said  clergy  hath  most  humbly  besought  the  King's  Highness, 
that  the  said  constitutions  and  canons  may  be  committed  to  the  examin- 
ation and  judgment  of  His  Highness,  and  of  two  and  thirty  persons  of 
the  King's  subjects."     And  then  it  goes  on  i)  state  the  terms  of  the 
commission  which  is  to  be  appointed  for  the  investigation.     Then,  after 
enacting  the  mode  in  which  the  commissioners  are  to  proceed,  it  pro- 
vides: "That  8U4:h  Canons,  Constitutions,  Ordinances,  and  Synodals 
Provincial  being  already  made,  which  be  not  contrariant  or  repugnant 
to  the  laws,  statutes,  and  customs  of  this  realm,  nor  to  the  damage  or 
hurt  of  the  King's  prerogative  Royal,  shall  new  still  be  used  and  exe<* 
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cnted  as  they  vere  afore  the  making  of  this  act,  till  such  time  as  they 
be  viewed,  searched,  or  otherwise  ordered  and  determined  by  the  said 
two  and  thirty  persons."  It  is  well  known  that  that  commission  never 
♦'^ftQl  ^^  eflFective:  and  it  is  upon  that  footing  that  *what  I  call  (dig. 
-'  tinguishing  it  from  the  general  Canon  Law)  the  national  Casot 
Law  of  this  country  at  present  stands. 

When,  then,  upon  a  point  of  ecclesiastical  law  arising  before  the  Refor- 
mation, the  decretals  or  works  of  the  canonists  are  cited,  surely  the  pre^ 
sumption  is,  that  they  tell  us  truly  what  the  Church  law  in  England  then 
was,  and  the  onus  lies  on  him  who  would  allege  that,  by  reason  of  some 
statute  or  contrariant  rule  of  the  common  law,  the  case  was  not  decided 
by  them. 

I  do  not  cite  again  the  different  passages  referred  to  in  the  arguments, 
nor  enter  into  the  criticism  which  was  addressed  to  show  that  some  of 
them  did  not  apply  to  confirmation  of  episcopal  elections.  The  result, 
to  my  mind  at  least,  left  it  clear  that  what  had  been  decreed  by  councils 
had  been  adopted  into  the  canon  law ;  that  elections  were  subject  to  con- 
firmation by  the  metropolitan ;  that  such  confirmation  was  a  real  judicial 
proceeding ;  that  the  process  of  the  election,  processus  electionis,  and 
the  persona  electi,  were  the  subjects  for  consideration ;  as  to  which  wit- 
nesses were  examined,  and  the  result  was  not  unfrequently  unfavourable 
to  the  elected.  It  was  contended  that  <<  persona  electi"  limited  the 
inquiry  only  to  his  identity :  but  this  was  conclusively  disproved  by  the 
causes  assigned  more  at  length  in  some  of  the  cited  passages,  and  also 
in  some  instances  actually  recorded  in  history,  from  which  it  appeared 
that  the  morals,  learning,  legitimacy,  anything,  in  short,  which  went  to 
make  up  canonical  fitness,  were  made  the  subject-matter  of  inquiry. 
And  I  may  observe,  in  passing,  that  I  do  not  remember  a  single  instance 
^  in  which  the  persona  electi,  limited  to  *the  point  of  mere  identity, 

^  was  ever  brought  into  question  at  all 

When  it  was  sought  to  show  the  actual  application  of  this  law  of  con- 
firmation to  elections  of  English  bishops,  a  difficulty  was  raised  to  which 
the  frequent  struggles  between  our  monarchs  and  Rome  lent  a  colour. 
When  the  monarchy  was  weak  or  the  throne  contested,  the  papal  power 
often  made  advances ;  the  practice  of  provisions  would  often  interfere 
with  the  metropolitan's  confirmation ;  for,  if  the  pope  nominated,  of 
course  a  confirmation  was  needless :  often,  too,  it  would  be  that  that 
which  was  properly  the  appellate  jurisdiction  would  draw  to  itself  impor- 
perly  the  original  cognisance.  Still,  after  every  deduction  made  (m 
these  accounts,  a  body  of  proof  remains,  substantial  and  abundantly 
satisfactory,  that  the  ordinary  jurisdiction  of  confirmation  was  in  the 
metropolitan. 

Here  I  allude,  as  I  intended  to  do  before,  to  the  instances  cited  from 
Wharton's  Anglia  Sacra,  a  book  undoubtedly  of  great  interest;  not 
merely,  be  it  remembered,  a  modern  work— to  speak  as  modem  of  any 
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work  written  in  the  seventeenth  century, — ^not  merely  an  original  work 
of  the  author  at  that  time,  but,  as  it  appears  from  examining  into  it,  in 
great  part  a  collection  from  ancient,  and  some  of  them  contemporary, 
writers.  The  instances  adduced  by  Mr.  Badeley  ranged  from  1277,  5 
Edw.  1,  to  1416,  3  Hen.  5.  I  do  not  mean  to  repeat  them ;  but  I  take 
the  first,  for  two  or  three  reasons ;  it  is  remarkable  for  several  circum- 
stances which  are  mentioned  in  it.  The  monks  of  Winchester  elected 
Robert  the  bishop  of  Bath  and  Wells ;  (a)  the  Archbishop  of  Canterbury 
rejected  him  for  having  *formerly  been  a  pluralist ;  and  this  was  r^^-g^ 
done  by  virtue  of  a  canon  of  the  council  of  Lyons,  passed  only  ^ 
three  years  before.  It  is  observable  that  in  one  of  the  constitutions 
of  Otho  or  Othobon,  I  forget  which9(i)  the  same  circumstance,  plurali- 
tatis  causa,  is  made  the  ground  of  objection  to  the  election  of  a  bishop. 
A  second  elected  in  his  place  was  rejected  by  the  Archbishop,  for  the 
same  cause.  Here  we  have  two  instances  in  which  a  canonical  offence, 
first  created  by  a  foreign  council,  was  made  the  ground  of  rejection. 
Upon  the  second  occasion,  the  bishop  elect  appealed  to  the  court  of 
Rome,  where  he  was  opposed  by  the  primate,  who  is  spoken  of  as  a  man 
ecclesiasticsd  disciplinse  observantissimus.  Wharton  ciays,  he  was  so 
intent  on  sustaining  the  rejection  as  to  declare  that  he  would  resign  if 
the  case  were  decided  against  him ;  and  he  succeeded  in  having  his  judg- 
ment confirmed.  But  then  the  pope  took  occasion  to  appoint  to  the 
vacant  see  himself,  and  caused  the  consecration  to  take  place  at  once  at 
Rome.  The  new  bishop  appears  from  his  name,  Pontissara,  to  have  been 
an  Italian,  already  archdeacon  of  Exeter,  probably  by  papal  provision, 
and  professor  of  civil  law  at  Modena.  This  extract,  while  it  is  strong 
to  show  the  reception  of  the  canon  law,  the  jurisdiction  of  the  metro- 
politan, and  the  reality  of  the  confirmation,  shows  also  the  irregularities 
which  would  often  occur  and  disturb  the  exercise  of  that  jtu*isdiction, 
owing  to  papal  interference.  This  author  is  full  of  instances  which  show 
the  operation  of  papal  provisions,  and  of  appeals  to  Rome,  in  the  most 
interesting  manner.  The  case  of  Robert  Orforde,  the  fotu*teenth  bishop 
of  Ely,((?)  I  may  ^mention  as  an  example,  where,  after  election  p^^oo 
objected  to,  and  cancelled  by  the  archbishop,  the  party  goes  to  '- 
Rome  and  appeals  against  the  rejection.  A  discussion  is  stated  to  have 
taken  place  before  the  Pope  and  his  cardinals ;  a  statement  is  made  by 
the  bishop  elect  to  the  Pope,  of  the  examination  which  he  had  under- 
gone, and  the  answers  that  he  had  made.  He  appears  to  have  conducted 
himself  so  well,  that  the  Pope  says :  « <  Certe  fili  bene  respondisti.  Non 
te  invenimus,  sicut  scripsit  nobis  frater  noster  Cantuariensis,  vas  vacuum ; 
inmid  vas  omni  bonitate  et  scienti&  repletum  te  esse  approbamus.'  Et 
suam  confirmavit  electionem ;  ac  ibidem  celebrari  fecit  ipsius  consecra- 

(a)  Wharton,  Anglia  Saora,  vol.  L  p.  81ft. 

(6)  Of  Othobon ;  p.  133  of  Appendix  to  Lyndwood's  Proyinoiale. 

(e)  Wharton,  Anglia  Saora,  vol.  L  p.  040. 
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tionem/'  Here  is  an  instanoe  in  Tfhioh  the  appellate  court,  pronouao* 
ing  the  judgment  which  ought  to  hare  been  pronounced  below,  carries 
it  into  effect  by  celebrating  the  consecration  upon  the  spot.  The  termi- 
nation of  this  affair  shows  an  instance  of  the  real  grievance  which  this 
country  sustained  under  papal  exactions  and  usurpations ;  for  it  is  said : 
<<His  itaque  negotiis  feliciter  expeditis,  iter  versus  Angliam  statim  arri- 
puit ;  et  ad  suam  Elycnsem  oeclesiam  prosper^  pervenit ;  plus  quam  xv. 
millibus  librarum  asre  alicno  oneratus.'*  So  that  the  appeal  had  cost  him 
15,000{.,  the  enormity  of  which  sum  at  that  time  of  day  can  be  easily 
ascertained. 

I  have  stated  that  the  latest  instance  which  I  have  noted,  as  referred 
to  in  the  argument,  was  of  the  year  1416,  the  case  of  John  Wakeryng, 
bishop  of  Norwich.(a)     lie  was  confirmed  by  the  metropolitan,  under 
circumstances  which  at  first  sight  create  a  difficulty,  but,  I  think,  on  con- 
sideration, are  not  only  explainable,  but  may  serve  to  throw  light  on  the 
^^rt-i  language  of  the  statute  *now  in  question.     This  was  the  period 
J  of  the  great  papal  schism.     There  were  three  antipopes.     Henry 
5j  preserving  a  neutrality  between  the  rival  candidates,  treated  the  see 
of  Rome  as  vacant ;  and,  by  consequence,  those  bulls  and  briefs  which 
bad  become  established  as  necessary  to  the  completion  of  epiacopal  elec- 
tion could  not  be  procured  from  any  one.     An  act  of  parliament,  there- 
fore, passed  in  3  H.  5,(i)  reciting  that^  for  this  reason,  confirmations 
could  not  be  made,  and  great  inconveniences  followed,  and  enacting 
that,  during  the  avoidance  of  the  apostolic  see,  bishops  elect  should  be 
confirmed  by  the  metropolitans,  without  excuse  or  delay  made  on  Ihat 
account,  and  that  the  King's  writs  should  issue  to  the  metropolitans, 
Btraitly  charging  them  to  perform  the  said  confirmations,  and  all  that  to 
their  office  therein  appertains;  and  also  to  the  elected  that  they  should 
effectually  pursue  their  confirmations  before  the  archbishop.     In  the 
fourth  volume  of  Rymer's  Foedera,  in  the  second  part,  p.  156,  will  be 
found  the  writs  accordingly  issued  both  to  Wakeryng,  the  bishop  elect, 
and'  the  metropolitan,  for  the  confirmation.     That  to  the  latter  enjoins 
him  to  proceed,  <<  Absque  excusatione  sen  dilatione  aliquali,  procedads, 
ale  csetera  omnia,  qusB  vestro  canonic^  incumbunt  officio,  in  hac  parte, 
peragatis  et  exequamini."     It  is  not  to  be  inferred  that  the  confirma- 
tions were  ordinarily  by  the  pope,  but  that  the  metropolitan  could  not 
proceed  to  confirmation  or  the  other  duties  which  were  canonically 
incumbent  on  Uim  as  such,  upon  the  election  of  a  suffragan  within  his 
province,  without  a  mandate  or  bull  from  the  pope.     The  language  of  the 
statute  and  writs  showB  that  confirmation  was  part  of  the  canonicftl 
^^Qll  *^^^7  ^^  ^^^  metropolitan ;  and  it  shows  also  that  at  the  time  the 
-'  King's  assent  to  the  election  was  not  sufficient  by  the  common 
law  of  the  church  without  the  pope's  sanction  to  the  confirmation.     The 
Stat.  3  H.  5j(b)  was  a  temporary  measure,  which  met  the  difficulty  occa- 

(a)  Wbarton,  AngliA  Saor%  torn.  L  p.  417. 
(6)  Bot  ParL  toL  It.  put  2,  p.  71. 
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sioned  by  a  vacancy  of  the  apostolic  see ;  nothing  can  be  stronger  to  shov 
the  imperfectness  of  the  royal  title  of  ita^elf  completely  to  fill  up  bishop- 
rics. We  find  from  Wharton  (Anglia  Sacra,  tom,  1,  p,  417)  that  when 
the  Coancil  of  Constance  had  terminated  the  papal  schism,  and  Martin 
5  was  elected  Pope,  he  ratified  both  the  confirmation  and  consecration 
of  this  very  Wakeryng,  who  had  attended  the  Council  with  other  ambas-^ 
sadors  from  Henry.  With  the  election  of  Martin,  the  statute  3  H.  5(a) 
would  expire,  and  that  state  of  things  would  revive  which  the  several 
statutes  of  H.  8,  passed  shortly  before  stat.  25  H.  8,  c.  20,  and  that 
statute  itself,  show  us  to  have  been  then  existing ;  the  chapters  electing, 
with  apparent  freedom,  but  certainly  under  the  indirect  influence  of  the 
Crown ;  the  pope  then  upon  request  issuing  various  bulls,  which  had  been 
made  necessary,  no  doubt,  for  the  purpose  of  exercising  influence  and 
exacting  money;  among  others,  one  to  the  metropolitan  to  proceed 
canonically  to  confirmation  and  consecration;  the  metropolitan  then 
midertaking  the  confirmation  subject  to  appeal,  and  finally,  on  approval, 
if  no  appeal  made  or  the  pope  did  not  by  some  ,  assumption  of  power 
interpose,  the  consecration. 

Before  I  pass  from  this  part  of  the  subject,  let  me  observe  that  every- 
case  of  papal  confirmation  and  consecration  must  not  be  taken  as  evi« 
dence  against  the  metropolitan's  ordinary  power.  Rightly  or  wrongfuUjc 
*(and,  had  the  bishop  of  Bome,  happily  for  Christendom,  been  p^cor 
content  with  the  lawful  precedence  and  power  which  he  might  ^ 
have  claimed  as  patriarch,  he  would  rightly  have  claimed  appellate  juriso 
Action  in  such  matters),  but,  at  all  events,  as  matter  of  fact,  he  claimed 
and  exercised  it.  If,  therefore,  he  decided  an  appeal  in  favour  of  the 
bishop  elect,  his  decision  was  in  fact  a  oonfiimation ;  and  he  might,  as 
appellate  judge,  then  execute  the  duty  of  the  inferior  judge,  and  conse- 
crate at  once.  When  beyond  this  he  took  on*  him,  having  rejected  thef 
bishop  elect,  to  confer  the  see  on  a  nominee  of  his  own,  this  was  a  mere 
Usurpation,  growing  out  of  his  wrongful  assuntption  of  the  title  and 
place  of  universal  bishop  of  the  whole  Christian  Church. 

I  now  close  an  inquiry  which  I  am  sensible  I  have  been  led  to  follow 
tb  a  wearisome  length ;  and  yet  I  cannot  expect^  imperfectly  as  the  case 
has  been  expanded  even  at  this  length,  to  have  conveyed  so  clear  a  vie^ 
to  others,  as  I  seem  to  myself  to  have,  or  so  stroxlg  a  conviction  that, 
when  Henry  8  and  his  Parliament  came  to  legislatewith  regard  to  epis^ 
copal  elections,  they  had  to  deal  with  confirmations  by  the  metropolitAatns 
Its  real  transactions,  judicially  conducted-  by  them;  in  virtue  of  a  juris- 
diction from  the  earliest  times  inherent  in  their  office. 

We  are  now  to  see  how  they  have  dealt  with  confirmations  in  the 
famous  statute  under  consideration.  But  the  examination  which  I  have 
to  make  of  its  several  clauses  will  be  more  intelligible,  if  I  preface  them 
with  a  statement  of  the  general  view  which  I  take  of  its  policy  and 

(a)  Rot  FteL  ToL  iy.  pa*i  3,  p.  71. 
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pundew.  And,  in  forming  this,  I  think  myself  bound,  as  a  lawyer,  to 
regard  only  the  legitimate  and  certain  guides  to  interpretation  which 
*f^Qfn  *^^^  state  of  things  at  the  time  it  passed,  the  existing  mischiefs 
-J  proposed  to  be  remedied,  its  own  language,  and  contemporary 
statutes,  afford.  The  personal  character  or  wishes  of  the  monarch,  on 
the  one  hand,  it  would  be  unsafe  to  attach  much  importance  to,  unless  I 
knew,  on  the  other,  the  amount  of  ability,  sound-heartedness,  devotion, 
or  power,  which  might  be  found  in  the  individual  framers  who  penned 
or  in  the  united  body  which  enacted  it. 

I  conceive,  then,  that  there  were  two  prevailing  objects :  the  first,  to 
put  on  a  clear  foundation  the  royal  power  in  the  nomination  of  bishops. 
Although  the  Crown's  right  to  present  was  in  substance  well  acknow- 
ledged, whether  depending  on  the  supposed  right  of  patronage,  or  the 
inherent  and  constitutional  right  of  the  Grown,  yet,  in  the  theory  of  the 
law,  the  office  of  bishop  was  an  elective  one,  and  elections  were  free ;  and 
these  two  principles  would  sometimes  be  found  in  contest  with  each  other. 
The  exercise,  too,  of  the  Crown's  right,  in  spite  of  previous  statutes, 
would  sometimes,  indeed  not  seldom,  be  impeded  by  papal  interference, 
in  the  way  of  provision.  I  may,  in  passing,  observe  that  the  recitals  of 
ancient  statutes,  and  the  language  of  our  text  books,  place  the  right  of 
the  monarch  much  more  on  patronage  than  on  imperial  power.  The 
bishoprics  were  donatives,  in  the  commencement,  because  the  Grown 
had  founded  and  endowed  them.  When,  at  an  early  period,  elections 
revived,  the  Grown  was  still  patron,  and  presented ;  but  then  revived 
confirmation :  and  the  analogy  between  a  bishopric  and  an  inferior  pre- 
sentative  benefice  was  in  this  point  complete.  The  second,  and  perhaps 
more  urgent,  object  was,  effectually  to  prevent  all  *interference 
-I  from  Rome  with  the  completing  the  making  of  the  bishop  whom 
the  Grown  should  have  nominated,  and  also  to  secure  the  prompt  obedi- 
ence of  the  metropolitan  to  the  royal  commands. 

For  effecting  the  first  object,  it  was  not  thought  necessary,  probably 
not  desirable,  to  alter  the  ancient  canonical  mode  of  proceeding  by  elec- 
tion. If  lawyers  and  canonists  were  engaged,  as  is  probable,  or  con- 
sulted, in  the  framing  of  the  act,  they  would  be  aware  of  many  inconve- 
niences which  might  arise  from  a  departure  from  the  ancient  mode. 
The  law  had  attached  certain  rights  to  certain  steps  in  the  process  (see 
Evans  v.  Ascuithe,  Palm.  457, 472);  and  evils,  foreseen  and  unforeseen, 
and  of  course  not  easily  to  be  guarded  against,  might  be  apprehended. 

If  divines,  as  is  still  more  probable,  were  consulted,  they  would  natu- 
rally be  slow  to  sever  one  link  unnecessarily  from  the^  venerable  chain 
which  bound  our  Church  in  communion  with  the  great  Christian  common- 
wealth. Election,  therefore,  was  f  reserved:  but,  as  it  was  to  be  pre- 
served in  form  only,  that  change  wad  clearly  and  unambiguously  made  by 
the  introduction  of  a  new  instrument,  the  letter  missive ;  and  die  statute 
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was  so  worded  that  no  question  could  possibly  be  raised ;  nothing  was 
left  to  cavil  or  exception. 

Assuming  that  the  chapters  proceeded  according  to  law,  for  effecting 
the  second  object  nothing  new  was  required  to  be  added  in  the  remaining 
steps.  Some  things  would  be  to  be  taken  awaj.  There  would  be  con- 
firmation, still  as  necessary  as  before ;  for  there  was  no  intention  to 
interfere  with  the  metropolitan's  inherent  powers,  or  to  disturb  the  ancient 
relations  between  ^himself  and  his  suffragans,  and  the  King  might  r-^g^r^Q 
be  deceived  in  his  appointment,  and  did  not  arrogate  to  himself  *- 
spiritual  powers.  Not  a  word,  therefore,  was  admitted  which  might  be 
interpreted  to  derogate  from  the  metropolitan's  jurisdiction ;  rather  it 
was  increased,  by  relieving  it  entirely  from  all  papal  review.  Conse- 
cration would  follow  on  confirmation,  as  before :  but  in  both  it  was 
necessary,  especially  at  the  time  of  the  enactment,  both  to  guard  the 
metropolitan  on  the  one  hand,  and  the  Church  and  the  Crown  on  the 
other,  in  the  case  of  Romish  tendencies  in  the  metropolitan,  from  every 
sort  of  papal  interference  or  impediment,  by  the  severest  sanctions. 

K  these  were  all  the  provisions  of  the  statute,  there  would  be  no 
difficulty  in  the  view  I  have  presented  of  it ;  but  something  remains. 
Two  parties  were  concerned  in  the  making  of  a  bishop,  after  the  nomi- 
nation by  the  Crown.  The  electors  and  the  metropolitan  both  might 
thwart  the  nomination ;  the  former  by  refusing  to  elect,  the  latter  by 
refusing  to  confirm  and  consecrate.  The  former  might  be  punished  for 
disobedience,  but  could  not  be  compelled  to  elect ;  and  therefore,  in  the 
place  of  a  formal  election,  where  that  was  refused,  the  King  was  to  nomi- 
nate by  letters  patent.  In  reason,  perhaps,  it  might  have  been  expected 
that  in  this  case  some  new  process  equivalent  to  confirmation  should  have 
been  provided.  Confirmation  itself  in  terms  would  not  be  preserved, 
for  that  was  the  act  of  a  superior  authority,  and  would  have  been  a 
scarcely  decorous  process  to  be  carried  on  in  respect  of  one  who  was  the 
direct  grantee  of  the  Crown ;  and  ancient  usage,  besides,  had  appropri- 
ated that  process  to  election.  The  Crown  would  be  unwilling  to  create 
anew  any  ^substitute ;  and  it  was  the  less  necessary,  because  the  i-^^qq 
metropolitan's  power  and  responsibility  remained  untouched  in  ^ 
the  consecration;  and,  though  he  might  be  punished  for  wilful  and 
groundless  refusal  to  consecrate,  he  could  not  be  compelled  to  do  that 
act ;  and  no  provision  was  made  (a  most  remarkable  circumstance)  for 
procuring  the  consecration  by  any  other  means  of  him  whom  the  metro- 
politan should  refuse  to  lay  his  hands  upon. 

Let  us  now  see  whether  the  statute  itself  does  not  agree  with  the  view 
I  have  presented.  The  first  and  second  sections  recite  those  parts  of 
Stat.  23  H.  8,  c.  20,  for  restraint  of  payment  of  annates  to  the  see  of 
Rome,  which  regarded  the  impediments  to  consecrations  growing  out  of 
the  alleged  papal  exactions,  and  provided  conditionally  for  the  consecra- 
tions to  proceed  without  regard  to  the  papal  bulls  where  they  were  vexa- 
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tiouslj  delayed ;  and  state  that  these  provisions  had  been  made  absolute 
by  the  King's  ratification  of  them,  in  consequence  of  the  failure  of  any 
satisfactory  settlement  with  the  court  of  Borne.  The  grievances  suffered 
from  the  ccMirt  of  Home  are  presented  as  the  mischief  to  be  remedied; 
aifd  the  whole  spirit  and  language  are  studiously  hostile.  He  who  in  .the 
•recited  statute  but  two  years  before  had  been  our  <<  Holy  Father  the 
iPope,"  or  "l^he  Pope's  Holiness,"  is  now  the  <<  Bishop  of  Borne,  other- 
wise called  the  Pope ;"  and  the  <<  Court  of  Borne"  is  changed  to  the 
«See  of  Borne."  The  recited  act  had  made  only  the  conditional  pro- 
visions before.allud^d  to,  b»t  bad  not  plainly  apd. certainly  expressedin 
what  manner,  for  the  future,  archbishops  and  bishops  should  be  elect^ 
presented,  invested,  and  eoosecrated.  The  third  section  of  the  act  there- 
*fKCi(v\  ^^^^  *fix*st  takes  away  abaalutely  for  the. future  all  presentations 
^  to  Borne,  all  procuring  of  bulls  or, palls,  or  other  things  requisite 
'for  an  archbishop  or  b^hQP)  from  Bome,.  and  all  payments  of  any  kind 
,  Cor  them. 

Thus  far  every  word  :in  the  act  is  directed  agninst  Bome.    In  the 
fourth  section  begin  the  positive  provisions.     First  comes  the  license 
imder  the  Great  Seal,  <^as  of  old  time  hath  been  accustomed,"  to. pro- 
ceed to  an  election.    Sere  the  word  <<  election"  is  used  as  a  known  term ; 
no  form  is  prescribed ;  everything  is  to  be  done  in  this  respect  as  before. 
Then  is  added  the  new  ^Uetter  missive,"  containing  the  name  of  the 
person  whom  the  electoral  body  shall  elect  and  choose ;  they  are  then, 
<<with  all  speed  and  celerity,"  in  due  form  to  elect  the  said  person, 
named  and  none  other.     The  object  of  election  has  now  been  spoken  of 
twice  simply  as  ^<  the  perspn ;"  no  qualification  of  any  kind  has  been 
mentioned,  nor  will  any  be.  found  through  the  whole  statute ;  and  the 
Crown  lawyers  are  driven  to  contend,  as  they  have  done,  that  no  quali- 
fication was  intended,. nor  can  be  admitted.    As  to  canonical  age,  they 
say  that  a  restraint  on  the  generality  of  this  act  was  created  by  later 
statutes,  the  statutes  of  Edward  6  and  Charles  2  ;(a)  but,  even  as  to  that, 
<they  contend  that  the « Crown  was  unfettered  when  this  act  passed ;  and, 
^as  to  every  other  canonical  impediment,  every  consideration  of  learning, 
morals,  and  faith,  is  so  at  this  moment.    As  I  understood,  and  I  should 
.be  very  sorry  to  misrepresent,  the  argument  of  one  of  the  learned  coun- 
cel,  he  met  the  difficulty  of  canonical  impediments  by  attributing  to  .the 
Grown,  as  supreme  head. of  the  Church,  the  duqpensing  power  of  the 
4>Anii  P^P^>  ^^^  affirmed  that  'Hhe  mere  act  of  naming  a  minor  in  the 
-I  letter  missive  was  a  virtual  and  effective  exercise  of  the  power. 
I  will  only  say  these  are  atrange  arguments  to  be  now  advanced,  against 
•which,  as  a  member  of  the  Ei^glish  Catholic  Church,  I  strongly  protest 
.Wliether  it  may  be  that  the  letter  missive  joined  to  the  license  to  elect 
.-can  be  taken  in  such  a  jtenseto  reduce  the-eleotion  to  a  mere  form,  so  «s 
to  make  the  act  of  the  electors  merely  ministerial,  and  therefore  to  ren- 

(a)  Ana,  pp.  528y  4 
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der  all  consideration  of  qualification  quite  immaterial,  it  is  not  necessary 
now  to  decide,  and  I  will  not  take  on  me  to  affirm.  I  should  rather 
think  that  the  silence  of  the  whole  act  as  to  qualification  is  to  be  attri- 
buted to  this,  that  it  was  passed  entirely  alio  intuitu,  and  left  that  mat- 
ter to  be  considered,  as  it  had  been  before,  by  the  proper  ecclesiastical 
authority.  Upon  failure  of  an  election  by  the  delay  of  the  chapter,  the 
statute  next  authorizes  the  Crown  to  nominate  and  present  by  letters 
patent  such  persons  as  it  shall  think  able  and  convenient ;  and,  by  the 
fifth  section,  the  archbishop  of  the  province,  for  to  him  alone,  if  there 
be  one  at  the  time,  the  nomination  and  presentment  must  be  made, 
<<  shall  with  aU  speed  and  celerity  invest  and  consecrate**  the  patentee, 
«  and  give  and  use  to  him  pall,  and  all  other  benedictions,  ceremonies, 
and  things  requisite  for  the  same,  without  suing,  procuring,  or  obtaining 
herecffter  any  bulls  or  other  things  at  the  see  of  Rome,  for  any  such 
office  or  dignity  in  any  behalf.'*  Here  as  before  with  regard  to  the 
election,  the  words  <<  all  speed  and  celerity"  are  introduced ;  the  conse- 
cration is  to  be  in  the  ancient  form ;  all  the  same  ceremonies  are  to  be 
used,  but  without  procuring  any  authority  from  Rome.  It  is  not  a  com- 
mand to  the  archbishop  simply  to  consecrate,  but  to  *consecrate  r-^r^r.^ 
««with  all  speed  and  celerity,"  so  as  not  by  delay  to  allow  time  L 
for  impediments  from  Rome  to  arrive ;  and  without  himself  suing  for  or 
procuring  any  authority  whatever  from  Rome. 

The  statute  then  returns  to  the  elected  bishop.  <<  Their  election,*'  it 
is  enacted,  that  is,  the  election  of  the  electors,  <<  shall  stand  good  and 
effectual  to  all  intents;'*  and,  after  certification  of  it  to  the  Crown,  the 
person  elected  <<  shaU  be  reputed  and  taken  by  the  name  of  lord  elected** 
of  the  see.  These  are  words  on  which  great  reliance  is  not  unreasonably 
placed;  and  it  would  be  uncandid  in  me  to  deny  that  I  have  felt  their 
weight :  but  they  seem  to  me  to  be  inserted  with  a  twofold  view :  first, 
to  meet  one  of  the  great  divisions  into  which  the  inquiry  at  confirmation 
was  by  the  canons  branched — I  mean  the  processus  electionis  ;  so  far  as 
the  electors  were  concerned  and  their  act  of  election,  there  was  to  be  no 
impeachment  of  their  proceeding;  whether  the  party  were  qualified 
canonically  or  not,  their  act  was  good,  and  the  party  became  lord  elect : 
and,  secondly  and  mainly,  this  election  was  to  have  its  virtue  without 
the  aid  of  any  papal  allowance. 

The  lord  elect  is  then  to  make  his  «  oath  and  feilty  only  to  the  King*s 
Majesty^*  prohibited  thus  from  any  oath  of  subjection  to  Rome ;  and 
the  Crown  shall  signify  the  election  to  the  archbishop,  requiring  him  to 
^^^ confirm  the  said  election:*'  the  words  << speed  and  celerity"  are  here 
omitted ;  and  he  is  required  « to  invest  and  consecrate  the  said  person 
so  elected  to  the  office  and  dignity  that  he  is  elected  unto,  and  to  give 
and  use  to  him  all  such  benedictions,  ceremonies,  and  other  things  requi- 
site for  the  same,  without  any  suing,  procuring,  or  obtaining  any  bulls, 
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letters,  or  other  things  from  the  see  of  Rome  for  the  same  in  any 

behalf." 

*6031      *Up<>^  ^^  section  the  question  turns.    The  archbishop  is 

directed  <<  to  confirm"  «  and  to  inrest  and  consecrate,"  "  and  to 
give  and  nse  all  such  benedictions/'  &c.  No  description  is  given  of  any 
one  of  these  three  things.  If  he  had  asked,  immediately  after  the  statute 
passed,  <<  How  invest  ?  how  consecrate  ?"  the  answer  would  be,  <«  As  you 
did  before  the  act  passed,  except  where  it  specially  provides  to  the  con- 
trary." If  he  had  asked,  «  What  will  be  the  legal  efiects  of  investiture 
and  consecration,"  the  only  answer  would  be,  (^  the  same  as  they  were 
before."  <<What  are  my  functions  in  investing  and  consecrating?** 
The  same  answer  surely  must  be  given ;  and,  if  the  same  questions  were 
put  as  to  confirmation,  must  the  answers  all  be  difierent  ?  ^<  You  were  a 
judge  before ;  you  are  a  minister  now :  you  were  bound  to  inquire  and 
examine  before ;  you  can  do  neither  now :  you  were  bound  to  reject  one 
whom  you  believed  improper  for  the  office  before ;  you  cannot  do  bo 
now  ?"  If  such  answers  were  given,  might  not  the  inquirer  ask  on  what 
words  in  the  statute  they  were  founded  ?  If  there  were  no  clear  words, 
on  what  strong  implication  they  rested  ?  And  would  he  not  be  entitled 
to  demand  the  strongest  implication  before  he  consented  to  anything  so 
seemingly  unconscientious  ?  Or  could  he  think  any  implication  strong 
enough  if  he  found  that  he  was  still  expected  to  proceed  in  this  new 
thing,  miscalled  confirmation,  according  to  the  same  judicial  form,  and 
still  worse,  with  the  same  religious  rites  accompanying  and  seeming  to 
sanctify  it,  in  the  house  of  God,  as  he  had  been  accustomed  to  before, 
when  it  was  no  form,  but  all,  in  substance,  which  it  assumed  to  be  ? 
♦6041       *^'^*  ^f  ^^^  words  which  close  the  sentence  and  refer  to  Rome 

be  only  held  to  override  the  words  « confirm,"  "  invest,"  and 
« consecrate,'*  as  they  not  unnaturally  would  do,  not  only  this  great 
difficulty  is  avoided,  but  a  meaning  is  given  to  the  whole  which  is  per- 
fectly consonant  with  the  purview  of  the  act,  and,  in  addition,  a  great 
defect  is  removed  from  its  provisions ;  for  then  it  cannot  be  objected 
that  the  Grown  may  make  any  one  a  bishop — ^heretic,  infidel,  or  bad 
liver — without  reference  to  age,  orders,  or  canonical  qualifications  of  any 
sort.  It  can  only  do  what  the  electoral  body  could  have  done  before, 
however  constituted,  in  all  ages  of  the  Church,  subject  only  to  the  judi- 
cial inquiry  of  him  on  whom  the  Church,  not  the  Crown,  be  it  observed, 
had  cast  the  most  responsible  duty  of  consecration. 

I  think  it  was  felt  in  the  course  of  the  argument  that,  unless  it  was 
possible  to  separate  the  consideration  of  consecration  from  that  of  con- 
firmation, a  very  great  difficulty  was  cast  upon  the  crown  lawyers.  I 
own  I  think  that  that  separation  cannot  be  made.  I  think  that  that 
difficulty  cannot  be  removed.  I  would  ask,  then,  any  person  of  ordinaiy 
sense  and  conscientious  feeling  to  read  the  order  of  consecrating  bishops 
now,  or  the  order  of  consecrating  them  in  the  time  of  Edward  VI.,  nearer 
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to  the  period  of  the  Beformation,  of  which  we  are  speaking,  whioh  may 
be  taken  undoubtedly  not  to  be  a  whit  more  stringent  or  more  solemn 
than  the  rites  of  the  Roman  Catholic  Chnrch  in  the  same  respect,  and 
let  him  tell  me  whether  it  is  possible  to  suppose  that  the  archbishop  pro- 
oeeding  in  that  function  of  consecration  proceeds  merely  ministerially. 

The  seventh  section  follows,  with  its  penal  clauses.  It  is  divided  into 
three  parts :  first  the  electors  for  not  proceeding  to  election,  and  r-^^^g^ 
Bgnifying  the  same  within  twenty  days ;  secondly,  the  archbishop  '- 
or  bishop  for  refusing,  and  not  confirming,  investing,  and  consecrating 
with  all  due  circumstance,  within  twenty  days  after  signification  or  pre- 
Bentation ;  thirdly,  these,  or  any  other  person,  for  admitting,  maintain- 
ing, allowing,  obeying,  doing,  or  executing  any  censures,  excommunica- 
tions, interdictions,  inhibitions,  or  any  other  process  or  act,  to  the  let  of 
the  due  execution  of  the  act,  and  their  aiders,  counsellors,  and  abettors ; 
inenr  the  penalties  of  pnemunire. 

In  the  two  first  cases,  a  time  and  a  short  time  is  set ;  and  from  the 
shortness  of  the  time  it  is  inferred  that  the  acts  to  be  done  must  necessarily 
have  been  such  in  their  nature  as  might  commonly  be  done  within  those 
short  periods.  This  argument,  however,  assumes  the  nature  of  the  non- 
feasance which  would  bring  a  party  within  the  penalties.  If  every,  even 
honest,  delay  which  overran  the  twenty  days  were  conclusively  a  breach, 
there  would  be  something  in  it ;  though  even  then  it  may  well  be  sup- 
posed that,  even  as  regards  confirmation,  the  only  one  to  which  the 
argument  applies  with  any  force,  ordinarily  the  process  might  be  0x7 
peeted  to  close  within  that  period,  and  as  short  a  period  as  could  rea- 
sonably be  assigned  we  should  expect  to  find  allowed  in  an  act,  all 
through  which  the  fear  of  process  from  Rome  is  most  apparent.  But  in 
truth  the  argument  falls  to  nothing,  if  in  confirming  the  archbishop  was 
engaged  in  a  judicial  act ;  for  then  I  have  no  doubt,  that,  if,  while 
honestly  engaged  in  prosecuting  it  without  delay,  he  was  prevented  from 
eompleting  it  within  the  time  of  the  necessary  length  of  the  inquiry,  he 
would  have  a  perfect  answer  to  an  indictment.  The  '^'twenty  p^/»/w> 
days  may  have  been  quite  long  enough  to  ascertain  whether  ^ 
he  was  wilfully  and  capriciously  refusing  to  obey  the  statute :  and  in 
that  sense  I  believe  the  limitation  of  time  to  have  been  enacted. 

I  have  now  very  imperfectly,  and  very  hastily,  though  on  that  account 
at  the  greater  length  I  fear,  examined  this  statute.  In  the  course  of 
the  argument  the  phrase  <«  Magna  Gharta  of  Tyranny'*  wa§  used  with 
reference  to  it,  with  a  personal  allusion,  of  course  perfectly  understood. 
According  to  my  view,  this  term  appears  to  me  exaggerated.  The 
statute  in  that  view  is  indeed  excessive  in  the  measure  of  its  punishment; 
but  that  excess  may  well  be  excused  with  reference  to  the  usual  stand- 
ards of  punishment  in  the  age  in  which  it  passed,  and  by  considering 
that  it  did  but  adopt  a  mode  of  punishment  which  it  found  in  the  statute 
book,  appropriated  as  H  were  to  offences  of  a  similar  kind,  those,  namelji 
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of  improper  commmiications  ^th  the  See  of  Rome.  It  is  to  be  teaaot' 
bered  that,  so  late  as  in  die  last  century  dnly,  the  Bame  pa&Uttoent, 
with  no  such  excuse,  and  only  under  the  mad  excHement  of  the  mom^ 
was  awarded  for  frauds  committed  against  the  Sonth  Sea  BnUile  Aet(<t) 
But,  if  the  statute  be  rightly  comrtmed  hj  tiie  Crown  lawyers,  thenths 
phrase  is^  in  my  opinion,  a  perf^ly  jnst,  a  strictly  measured  one,  not 
because  it  casts  off  the  vezatiotis  interference  of  Bcnne  widi «  some'wbst 
rough  hand,  or  asserts  the  prerogatite  Of  the  Grown  in^e  nomiiistioii  of 
bishops  with  over  argent  severity,  bnt  becanse  it  bids  freemen  and  ChrigW 
ians  still  to  wear  the  garb  of  freemen,  and  use  the  most  solemn  ordinsnca 
*({C\n  ^^  ^^"^  religion,  yet  *bear  an  intoleifable  yoke  on  their  co&scienoei, 

-"  and  profane  those  Ordinances  by  the  most  barefiBU)ed  moekeiy; 
becanse  it  commands  the  lughest  officers  in  our  Holy  <]3iiirch  to  aasanie 
the  form  and  comitenance  of  judges,  to  hold  Ae  semblance  of  an  epeo 
court,  to  invite  opposers,  and  swear  witnessed  on' tile  gospels,  topto&oimes 
h  solemn  sentence  in  the  name  of  tiie  Saviour,  and  yet  tolls  them  iliat 
an  this  is  but  shadow  lind  shatn,  that  they  are  but  ministers  and  sernattii 
With  no  more  discretion,  as  to  the'  acts  they^petform,  than  the  merest  dsve 
of  the  most  absolute  master ;  becd,use,  worst  of '  sJl,  if  worse  can  be,  b 
compels  them  to  summon  their  comprdtindal  bishops  to  aid  iSiem  in  eon* 
secrating,  no  matter  whom,  bad  liver,  heretic,  Jew,  or  ISakj  in  violation 
of  th^  own  most  solemn  vows,  against,  it  tnay  be,  their  own  deep  con- 
victions and  most  ascertuned  knowledge:  it  bids  tjlem  in  prayer  and 
solemn  hymn  to  invoke  the  presence  of  the  Holy  Spirit  to  this  monstroias 
profanation ;  in  the  most  awfiil  language,  to  coilfer  that  immessuraUe 
gift  on  the  mocking  infidel,  it  maybe,  before  them,  and  to  minister  to 
him  that  rite  from  which  on  the  morrow  they  wotftd  be  bound  in  strict- 
ness to  exclude  hinu  And  all  this  it  bids  theta  do,  as^ itis  said, wiihoot 
possibility  of  defence,  with  no  plea  that  could  be  sustained  in  a  court  of 
justice  in  case  of  disobedience ;  and  then  strips  thetn  of  the  Queen's  pro- 
teclion,  forfeits  their  lands  and  tenements,  goods  iind  chattels,  casts  their 
bodies  into  prison  for  life,  or  during  the  pleasure  of  the  Grown.  As  no 
infidel  could  contrive  a  more  blasphemous  mockery  Of  religion  than  sndi 
a  consecration  would  be,  so  it  would  puzde  a  tytant  to  invent  a  more 
cruel  and  disproportionate  punishment.  It  is  my  consolation,  and  a 
*MAi  S**^^  ^^®  ^^  *i^9  ^^^  i  ^^  ^^^  ^^^  cannot  so  interpret  the  statute. 

-I  I  do  not  believe,  nor  shall  I,  until  I  am  told  so  by  -Ac  highoBt 
judicial  authority  in  the  land,'  that  we  have  such  a  law  tmder  which  ire 
lite.  I  do  not  believe  that  in  any  age,  or  under  any  monarch,  Lordf 
tad  Commons  of  England  would  be  found  to  pass  a  law  with  such  enacts 
faients  as  these,  under  which  such  things  could  ever  be  po^ble.  I  can* 
not  think  that,  for  so  many  centuries,  holy  men  Aould  have  been  found, 
in  unbroken  series,  content  to  lay  on  their  consciences  so  heavy  burdens. 
1  ^  not  admit  that  Henry  8  would  have  given  the  royal  assent  to  saidh 

(a)  Still.  0  G.  1,  e.  IS,  s:  19. 
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•  law,  fo-miderftood.  Tyrant. diongh  be  waa,  atronglj.aiidAr  the  influ- 
eaee  of  paflsion,  and  ardentlj  fond  of  power,  bo  blind  and  inconsistent 
k  man;  be  certainly  thongbt  bimself  a  cburchman  in  the  bigbeat  sense 
of  the  ward;  be  gloried  perepnally  in  tbe  title  of  ,<< Defender  of  th^ 
Faith ;''  and  it  was  only  two  yearn  before  tbe  statute  in  question  was 
]{asied,  that  be  gave  bis  royal  assent  to  another  in  wbi^b  he  asserted  that 
he  wand  all  bis  natural  subjects,  as  well  spiritual  as  temporal,  been  as 
obedient,  doTOut,  catholic,  and  bumble  ebild]:en  of  *God,  and  Holy  Church, 
•s  any  people  be  within  any  realm  christened/'(^) 

Bat  it  was  said  that  tbe  construction  of  tbe  statute  which  I  deprecate 
in  Bnefa  strong  language  (language  I  meant  not  to  be  too  strcmg,  but  tbe 
simple  statement  of  tbe  ideas  which  it  conveys  makes  it  seem  strong)  only 
brings  about  in  siibstance  tbe  same  state  of  things  as  by  law  now  exists 
in  the  realm  of  Ireland  and  in  our  colonial  Oburcb.    As  .regards  the 
latter,  the  argument  *is  wholly  unfounded ;  tbe  sees  bare  been  p^^^^Q 
created  in  the  colonies,  and  tbe  bish(^  i^pointed,  not  under  any  ■- 
sets  of  tbe  legislature,  but  by  tbe  exercise  of  the  Boyal  Prerogatiye  alone ; 
snd  the  metropolitan  is  under  no  statutory  4M>mpul8ion  whatever  as  to  the 
eonsecration ;  it  cannot  be  pretended  that  be  may  not  exercise  an  entire, 
though  of  course  responrible,  discretion  as  to  tbe  perfbnnance  of  that  rite 
m  any  given  case.    And,  as  to  Ireland,  the  argument,  to  have  any  weight, 
must  assume  the  crown  lawyers'  construction  of  tbe  statute.    If  tbe  con^ 
ieerati<m  be  not  a  ministerial  act  under  tbe  statute  of  Sliiabetb,  but  the 
metropditan  is  at  Uber^  to  act  according  to  his  conscience,  and  will 
inenr  no  penaltiee  if  he  only  refuses  to  consecrate  where  the  canonical 
oifitness  of  tbe  appointed  makes  itright  and  proper  that  be  sboulddedine, 
then  the  legal  condition  of  tbe  Irish  branch  of  the  Oburcb  is  not  in  any 
way  to  be  pressed  as  an  argument  against  tbe  rule;  while  it  is  obvious,  on 
the  other  hand,  that  tbe  revival  in  tbe  siune  year  of  tbe  statute  of  Henry 
which  gave  both  cong^  d'^lire  and  confirmation,  and  tbe  non^evival  of 
the  statute  of  Edward  which  bad  taken,  them  away,  furnish  some  argu- 
ment, for  I  do  not  rely  on  it  strongly,  for  my  interpretation. 

Upon  what  remains  I  shall  say  but  a  very  few  words,  though  it  is  a 
part  of  the  argument  very  imp<^tant,  and  as  I  think  equally  strong ;  I 
mean  tbe  form  of  proceeding  in  confirmation.  Looking  at  the  traces 
which  may  be  found  in  the  books  cited,  it  seems  to  me  clear  that  we 
have  now  effectually  tbe  same  form  as  obtained  before  tbe  Reformation ; 
and,  if  so,  the  form  probably  which  obtained  from  very  early  ages.  But 
the  dilemma  is  this :  either  the  form  is  thus  ancient,  or  '^'it  pb-  r«gi  n 
tsined  almost  immediately  after  tbe  Reformation.  If  tbe  for-  '- 
mer,  what  weight  does  it  not  add  to  tbe  whole  evidence  of  facts  down  to 
that  event  ?  If  tbe  latter,  will  any  one  assign  a  plausible  reason  for 
the  inventing  a  procedure  so  solemn,  s<t  judicial  in  all  appearance,  bo 
fall  of  religious  ceremony,  if  tbe  process  itself  were  but  a  shadow? 

(a)  28  Hen.  ^  e.  SO,  t.  L 
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Will  any  instance  be  produced  in  liiBtoiy  of  great  and  grave  fmictionft' 
ries,  such  as  archbishops  and  bishops,  setting  about  to  contrive,  or  allow* 
ing  to  proceed,  or  taking  part  in  enacting,  such  a  ridiculous  and  at  thd 
same  time  profane  mockery  ?    I  believe  a  parallel  conld  not  be  prodaeed. 

It  was  urged  in  the  course  of  the  argument  that  confirmation  might 
be  a  substance,  but  that  the  form  was  immaterial ;  that  it  was  merelj 
the  mode  by  which  the  archbishop  was  to  satisfy  his  own  consdenoe  of 
the  fitness  of  the  candidate ;  a  mode,  by  the  way,  of  putting  the  argu- 
ment somewhat  destructive  of  other  parts  of  it  in  regard  to  consecratioiL 
Originally,  the  confirmation  may  have  been  uncertain  as  to  form ;  bat  it 
seems  early  to  have  grown  into  a  certain  established  course  of  procedure ; 
and  analogies  will  supply  themselves  immediately  to  the  minds  of  law- 
yers,  drawn  from  what  has  happened  in  regard  to  many  of  our  own  legal 
proceedings.    Those  forms,  when  established  by  usage,  beanne  binding ; 
and  the  archbishop,  even  if  it  be  a  mode  only  of  informing  his  own  con* 
science,  must  inform  it  now  in  the  mode  prescribed.      For  he,  be  it 
always  remembered,  is  not  the  only  person  concerned.    The  bishop  elect, 
though  not  originally  interested  in  the  matter,  and  not  supposed  in  the 
first  place  to  have  any  personal  desire  to  fill  the  great  office  to  which  he 
is  called,  as  soon  as  he  is  elected,  by  the  agreement  of  all  parties  (indeed 
^^^-  his  ''interest  was  much  pressed  in  the  argument),  comes  to  have 
J  a  direct  and  certain  interest :  he  has  not  only  a  substantial  and 
real  interest,  but  he  clearly  has  an  interest  of  which  the  canon  law  took 
notice ;  because,  unless  he  had  been  a  party  to  the  proceeding  below, 
he  could  not  have  become,  as  he  appears  to  have  been  in  repeated 
instances,  the  party  appellant  at  the  Court  of  Rome.     The  Church  had 
yet  more  urgent  rights :  and  justice  requires  that  such  a  proceeding  as 
this,  whether  in  fairness  to  the  bishop  elect  or  in  fairness  to  the  Chnrch 
concerned,  should  be  open  and  governed  by  certain  definite  forms ;  for 
all  layryers  must  admit  that  it  is  by  forms  in  a  court  of  law  that  rights 
are  substantially  protected.     If,  therefore,  this  was  in  the  first  instance 
a  proceeding  that  might  have  assumed  any  form,  or  at  first  was  governed 
by  no  form  at  all,  yet  if  for  at  least  three  hundred  years  it  has  taken  a 
particular  shape,  that  shape  judicial,  that  proceeding  carried  on  in  open 
court,  and  parties  summoned  to  make  their  appearance  in  that  place, 
then,  according  to  that  proceeding,  by  that  form,  and  in  that  open  court, 
I  conceive  the  archbishop  is  bound  now  to  proceed. 

It  was  urged  again  that  there  was  a  total  want  of  instances,  since  the 
Beformation,  of  the  rejection  of  any  bishop  elect  ;•  and  I  would  rather 
make  that  admission  in  the  fullest  terms,  than  stand  upon  any  of  the 
cases  about  which  contest  was  made  in  the  course  of  the  argimient.  It 
does  not  appear  to  me  that  any  one  of  them  was  made  out  in  so  satistae- 
tory  a  manner  as  to  entitle  the  Court  to  found  its  judgment  upon  it 
But  what  is  the  weight  of  the  observation,  after  all  ?  That  it  introduces 
some  difficulty  into  the  case,  that  it  gives  those  who  oppose  this  role 
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some  ground  to  stand. upon,  '^'I  admit  most  freely;  and  it  is  an  p^/>^Q 
admission  that  I  can  miiJce  with  perfect  safety ;  for  I  am  not  con-  >- 
tending  that  this  case  is  altogether  free  from  difficulties.  After  all, 
howeyer,  set  against  that  the  mere  existence  of  this  form  during  the 
whole  of  that  time,  and  consider  the  circumstances  which  may  rery  rea- 
sonably be  taken  into  the  account  to  explain  why  there  may  have  been 
no  substantial  appeal  made,  it  seems  to  me  that  that  argument  is  not 
entitled  to  very  much  weight. 

For  all  these  reasons,  thus  imperfectly  expressed,  not  intending  to 
pass  over  entirely  any  of  the  difficulties  presented,  and  yet  feeling  that 
I  haye  been  compelled  to  do  but  little  justice  to  some  parts  of  this  great 
ease,  it  seems  to  me  upon  the  whole  that  this  rule  ought  to  be  made 
absolute. 

Pattbson,  J.  I  do  not  propose  to  enter  into  a  full  examination  of 
the  yarious  passages  which  were  cited  from  the  works  of  writers  on  the 
canon  law,  as  well  English  as  foreign,  from  the  canons  of  general  coun- 
cils held  at  different  times  in  the  Christian  church,  and  from  yarious 
authors  touching  the  subject  of  confirmation  of  bishops,  which  were  yery 
properly  brought  before  the  Court  in  the  course  of  the  argument.  They 
appear  to  me  to  haye  established  satisfactorily  that  in  all  Christian 
countries,  in  Ei^land  as  well  as  others,  whereyer  a  bishop  was  elected 
froDfi  the  earliest  times  until  the  passing  of  stat.  25  H.  8,  c.  20,  whether 
by  the  people,  by  the  clergy  and  people,  by  the  clergy  as  a  body  without 
the  laity,  or  by  chapters  or  conyents,  that  election  required  to  be  after- 
wards confirmed  in  order  to  perfect  it ;  that  such  confirmation  was  the 
act  of  some  spiritual  superior,  and  was  a  judicial  and  not  a  '''minis-  .^^^  ^ 
terial  act,  one  which  inyolyed  an  inquiry  into  the  regularity  and  ^ 
Sufficiency  of  the  election,  and  into  the  qtuUifieations  as  well  as  the  iden' 
Uty  of  the  per9on  elected,  and,  coming  after  and  by  way  of  reyiew  of  the 
election,  cannot  properly  be  said  to  haye  been  a  part  of  the  election 
itself. 

Such  confirmation  was  obyiously  most  requisite  in  the  caSe  of  a  popu- 
lar election ;  but  it  was  also  yery  important  when  the  election  was  con- 
fined to  a  smaller  body.  Without  the  control  afforded  by  it,  great  dan- 
ger would  haye  been  incurred  of  the  introduction  of  yery  unfit  persons 
into  the  sacred  office  of  bishop,  the  mischief  of  which  is  obyious.  All 
Christian  people  were  interested  in  yarious  degrees  in  preyenting  such 
mischief;  and,  therefore,  when  the  act  of  confirmation  was  to  be  per- 
formed, all  persons  were  cited  generally,  as  well  as  those  who  had  any 
particular  interest  specially,  to  come  forward  and  state  their  objections, 
if  they  had  any,  to  the  election.  Such  citation  appears  to  haye  been 
used  in  this  country  at  an  early  period,  though  the  precise  date  does  not 
appear,  and  to  haye  been  in  use  and  well  known  before  the  time  of  the 
passing  of  stat.  25  H.  8,  c.  20,  and  to  haye  continued  to  be  used  up  to 
the  present  time.    Whether  it  was  iittroduced  into  this  countr}'  frcm  the 
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oanon  law,  or  hoir  far  the  canon*  laW  tU  fo  confirai&tibil  1^'  adbpteil  ii^ 
tlus  country,  whether  altogether  or  m  pirt,  I  do  liot  th&Kf  i(  nccesairy 
to  inquire.  It  is  sufficient  for  the  purpose  of  arriving  at  a  true  ccmstroO' 
tioh  of  Stat.  25  H.  8,  c.  20,  upon  which  l9ud  case  dependU,  that,  before 
and  up  to  the  time  of  the  passing  of  that  act,  lihe  election  of  a  bishop 
in  tl^  country  required  to  be  confirmed  by  a  ^iritual  ^]peridr,  whether 

♦fti  J.1  ^^^  P^P®  ^^  ^^^  metropoBtaii',  *#ho,  andcntl^  at  all  events,  ha  J 
^  the  right ;  that  it  was  a  judicial  act,  aind  all  persons  Were  cited  to 
^ome  forward,  which  citafion  had  been  long  m  use. 

Several  instances  of  th^  Archbifihop  of  Ganterbiiry  having  refosiedf  to 
confirm  elections  of  bishops'  in  this  country  and  rejected  the  person^ 
elected  were  cited  from  Wharton's  Anglia  Sacra ;  in  which  instances  ^ 
objections  were,  not  merely  to  identity,  but  to  qualification,  and  the  elec- 
6ons*were  annulled  by  the  authority  of  the  metropolitan.  They  were 
all  prior  to  sta>t.  25  H.  8,  c.  20 :  and  the  elections  at  those  times  were 
r^at  and  free  elections  uhde^  a  cong^  d'^Ere  granted  by  the  Grown, 
Which,  however,  did  not  state  who  was  to  be  elected,  and  was  a  matter 
of  strict  right  according  to  the  statuteis  of  thi»  realm,  having  been  re- 
served only  as  an  acknowledgment  of  the'  foundation  and  patronage  of 
the  Crown  when  fhe  freedom  of  election  was  confceded  to  the  chapters. 
d?he  Crown,  it  is  said,  used  to  recommend  some  person  to  be  elected,  afnd 
influence  the  el^tions ;  but  there  wto  no  pc^^r  in  the  Crown  to  colopet 
tiie  election  of  any  particular  person,-  nor  an^  legislatire  enactmeni 
Restraining  ihe  freedom  6f  elections.  Therefore,  Ac  annuIHng  of  any 
imtUx  election  by  the  arehbishop  oir  the^  pop^,  When  the  act  of  cotrflrmation 
eame  to  be  perfotmed,  totdd  not  in  «hj  way  trench  upon  th^  prerogatrre 
of  the  Crown. 

^e  authorities  from  the  I'ear  Boohs,  cit^  by  ilie  Judged  in  ihe  esse 
bf  i^vatis  if.  Ascuithe^  Palmer,  457,(^  show  that  confirmation  was  sn 
Essential  and  necessary  act ;  so  Much  so  that  a  bishop  elect  was  not  iO 
completely  in  his  office  before  confirmation  as  to  occasion  an  avoidance 
•  *6f  any  prefbrtient  that  he  had  before ;  and  the  reason  given  ib, 

-■  because  confirmation  might  be  refiised,  and  so  the  election  va- 
cated ;  and  it  is  remarkable  that  the  Judges  in  that  case,  though  they 
i^ited  no  authorities  subsequent  to  stat.  25  H.  8,  c.  20,  for  the  position, 
ilianifestly  considered  the  prior  authoritiea  as  applicable  in  this  respect 
aince  that  statute; 

Taking  it^  then,  to  be  established  by  the  authorities  cited  in  the  course 
of  the  argumetit,  as  I  think  it  must  be,  that  at  the  titne  of  the  passing 
df  Stat.  25  H.  8,  c.  20,  confirmation  was  a  judicial  act,  I  come  to  con- 
sider the  provisions  of  that  act.  But,  first,  I  would  advert  to  the  Statute 
of  provisors,  6  stat.  25  Ed.  8,  ss.  2,  8,  which,  reciting  the  mischieft 
tensing  from  the  Bishop  of  Rome  reserving  to  his  collation  generally  and 
Specially  as  well  archbishoprics^  bishoprics,  abbeys,  and  priories,  as  aQ 
ether  dignities,  enacts :  <<  That  the  tree  elections  of  archbishops,  bishops, 

(4  S.  C.  1  (W.)  Jfmw,  158i  Latob,  SI,  3SS;  Koj,  9S;  1  BolL  &.  450  (m  VMgluui «.  Afouf). 
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^&d  all  other  dignitieB  i^d  benefices  dectdve  vfx  England,  shall  hold  froqi 
henceforth  in  the  manner  aa  they  were  gnuitjed  by  the  King's  progenitors^ 
aaid  the  ancestors  of  other  lords^  fonpders  of  the  said  dignities  and  other 
benefices/*  And  then  it  goes  on  to  say :  <<  And  in  case  that  resenratioo^ 
collation^  or  provision  be  made  by  Uie  court  o£  Rome,  of  anj  arch- 
biahopricy  bishopric,  dignity,  or  other  benefice,  in  disturbance  of  the  free 
eleictions,  collations,  or  presentations  aforenamed,  that  at  the  same  time 
of  the  voidan.oe,  that  such  reservations,  collations,  and  provisions  ought 
to  take  effect,  our  lord  the  King  and  liis  heirs  shall  have  and  enjoy  fojr 
the  same,  time  the  collations  to  the  archbishoprics  and  other  dignities 
elective,  which  be  of  his  advowry,  such  as  his  progenitors  had  before 
that  free  election  was  granted,  '^since  that  the  election  was  first  p^^/^^i. 
granted  by  the  King's  progenitors  upon  a  certain  form  and  con-  ^ 
dition,  as  to  demand  license  of  the  King  to  choose,  and  after  the  election 
to  have  his  royal  assent,  and  not  in  other  manner ;  which  conditions  not 
kept,  the  thing  ought  by  reason  to  report  to  his  first  nature."  The  effect 
of  which  seems  to  be,  in  case  of  such  reservations  by  the  oourt  of  Borne, 
to  revest  in  the  Crown  the  right  of  collation,  in  the  same  manner  as 
Before  free  elections  were  granted ;  but  in  the  case  only  of  such  inter- 
ference by  the  court  of  Borne,  establishing  in  all  other  cases  free  elections* 

I  would  also  advert  to  stat  28  H.  8,  c.  20,  s.  2,  which  enacts,  <<  That 
if  any  person  hereafter  named  ^nd  presented  to  the  oourt  of  Borne  by 
the  King,  or  any  of  his  heirs  or  successors,  to  be  bishop  of  any  see  Of 
diocese  within  this  realn^  hereafter"  (which  I  apprehend  to  mean  pr^ 
Bented,  or  named  after  free  election),  <<  shall  be  letted,  deferred,  or  de» 
layed  at  the  court  of  Bome  from  any  such  bishopric,  whereunto  he  shall 
1>e  so  represented,  by  meapii  of  restraint  of  bulls  apostolic,  and  other 
things  requisite  to  the,  same ;  or  shall  be  denied  at  the  court  of  Borne, 
upon  convenient  suit  made,  any  manner  bulls  requisite  for  any  of  the 
causes  aforesiMd,  wy  such  person  or  persons  so  presented,  may  be,  and 
shall  be  consecrated  here  in  England  by  the  archbishop,  in  whose  pro> 
Tince  the  said  bishopric  shall  be,  so  alway  that  the  same  person  shall  be 
named  and  presented  by  the  ]^ing  for  the  time  being  to  the  same  arch^ 
bishop/'  Nothing  is  said  in  this  statute  as  to  the  precise  manner  and 
form  of  carrying  it  into  effect,  with  respect  to  bishops. 

Then  follows  the  statute  in  question,  25  H.  8,  c.  20.  *Now,  r-^,^^.* 
that  statute  recites  stat.  23  H.  8,  c.  20  ;  and  in  the  preamble  of  ^ 
the  third  section  it  states  the  fact,  <<  forasmuch  as  in  the  said  act  it  i| 
not  plainly  and  certainly  expressed  in  what  manner  and  fashion  arch** 
bishops  and  bishops  shall  be  elf^cted,  presented,  invested,  and  consecrated 
within  this  realm,  and  in  all  other  the  Eang's  dominions."  Then  tha$ 
aection  enacts,  that  no  recourse  shall  be  had  to  the  see  of  Bome ;  and 
the  fourth  section  enacts  the  manner  of  electing  a  bishop  in  this  country, 
mid  proceeds  to  state  that  the  King  may  grant  to  the  dean  and  chapter 
«f  the  cathedrals  <<a  license  under  the  Great  Seal,  as  of  old  time  hath 
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been  aoeoBtomed,  to  proceed  to  election  of  an  archbishop  or  bishop  of 
the  see  so  being  void,  with  a  letter  missiycy  containing  the  name  of  the 
pisrson  which  they  shall  elect  and  choose :  by  Tirtne  of  which  license  the 
eaid  dean  and  chapter/'  <<  to  whom  any  snch  license  and  letters  missive 
shall  be  directed,  shall  with  all  speed  and  celerity  in  due  form  elect  and 
choose  the  same  person  named  in  the  said  letters  missive,  to  the  dignitj 
and  office  of  the  archbishopric  or  bishopric  so  being  void,  and  none  other. 
And  if  they  do  defer  or  delay/',  then  it  provides  that  the  Crown  may 
appoint  by  letters  patent. 

Here  is  an  entirely  new  matter,  as  I  apprehend,  introdnced  into  the 
proceeding  of  election,  namely,  the  letter  nussive  from  the  Crown; 
because,  though  before  that  time  the  letter  missive  went  by  way  of 
recommendation,  it  is  quite  clear  to  my  mind  that  that  letter  missive 
need  not  be  obeyed,  and  that  it  was  a  mere  request ;  that  there  was  no 
legislative  enactment  by  which  the  chapter  would  be  compelled  to  obey 
and  act  upon  it.  It  is  here  introduced ;  and  the  enactment  is,  that  the 
electors  shall  elect  the  person  named  therein,  and  no  other.  No 
4>Aifii  *^of^  ^^^  added,  as  in  other  parts  of  the  statute,  <<  without 
-'  suing  or  obtaining  any  bulls,  letters,  or  other  things  from  the  see 
of  Rome ;"  but  it  is  simply,  and  directly,  and  absolutely,  that  they  shall 
elect  the  person  named,  and  no  other. 

I  cannot  doubt  that  the  effect  is  to  destroy  the  freedom  of  elections 
altogether;  to  render  the  elections  as  they  are  characterized  in  the 
repealed  statute,  1  Ed.  6,  c.  2,(a)  and  in  the  Irish  statute  2  El.  c.  4, 
<<in  very  deed  no  elections  but  only  by  a  writ  of  congd  dislier  have 
colours,  shadows,  or  pretences  of  elections,  serving  nevertheless  to  no 
purpose."  But  I  do  not  agree  to  the  other  part  of  the  character  given ; 
<i seeming  also  derogatory  and  prejudicial  to  the  King's  prserogative 
royal,  to  whom  only  appertaineth  the  collation  and  gift  of  all  archbishop- 
ricks  and  bishopricks  and  suffragan  bishops  witiiin  ffis  Highness's  said 
realm."  For  it  is  plain  that,  before  and  up  to  the  time  of  the  passing 
of  the  statute  25  H.  8,  c.  20,  the  collation  and  gift  of  archbishoprics 
and  bishoprics  did  not  appertain  to  the  Crown,  but  they  were  filled  up 
by  free  election,  by  the  laws  of  the  realm,  till  that  very  statute  25  H. 
8,  c.  20,  otherwise  provided. 

The  next  steps  after  the  election  are  enacted  in  the  fifth  section : 
<<  And  if  the  said  dean  and  chapter,  or  prior  and  convent,  after  such 
license  and  letters  missive  to  them  directed,  within  the  said  twelve  days 
do  elect  and  choose  the  said  person  mentioned  in  the  said  letters  missive, 
according  to  the  request  of  the  king's  highness,  his  heirs  or  successors, 
thereof  to  be  made  by  the  said  letters  missive  in  that  behalf,  then 
their  election  shall  stand  good  and  effectual  to  all  intents ;  and  that  the 
*f)1Ql  *P®^^^^  ^^  elected,  after  certification  made,"  <<  shall  be  reputed 
-*  and  taken  by  the  name  of  lord  elected  of  the  said  dignity  /'  <<and 

(a)  Ana,  pp.  6VL 
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then  making  rach  oath  and  fealty  only  to  the  Swing's  Majesty,  his  heirs 
and  saccesBora,  as  shall  be  appointed  for  the  same,  the  King's  highnessi 
by  his  letters  patents  under  his  Great  Seal,  shall  signify  the  said  elec- 
tion if  it  be  to  the  dignity  of  a  bishop,  to  the  archbishop  and  metropo- 
litan of  the  proTinoe  Irhere  the  see  of  the  said  bishopric  was  void," 
<<  requiring  and  commanding  such  archbishop,  to  whom  any  such  signifi- 
cation shall  be  made,  to  confirm  the  said  election,  and  to  invest  and  con- 
secrate the  said  person  so  elected  to  the  office  and  dignity  that  he  is 
elected  nnto,  and  to  give  and  use  to  him  all  such  benedictions,  ceremo^ 
nies,  and  other  things  requisite  for  the  same."  Then  are  added  these 
words:  ^'without  any  suing,  procuring,  or  obtaining  any  bulls,  letters, 
or  other  things  from  the  see  of  Rome  for  the  same  in  any  behajf." 

The  archbishop  is  thus  required  to  confirm,  invest,  and  consecrate  the 
bishop  elect,  without  suing  any  bulls,  letters,  or  other  things  from  the 
see  of  Rome.  But  he  is  not  required  in  express  terms  to  confirm  and 
consecrate  without  any  inquiry  or  any  known  and  accustomed  forms  of 
proceeding.  The  statute  is  silent  as  to  the  course  and  form  of  confirm- 
ation and  consecration. 

If  the  statute  had  provided  that  the  election  should  be  by  cong^ 
d'flire,  ^'  as  of  old  time  hath  been  accustomed,"  and  had  not  introduced 
the  new  matter  of  the  letter  missive,  I  apprebend  that  no  doubt  could 

'have  been  entertained  but  that  the  election  would  have  been  free,  and 
the  confirmation  and  consecration  must  have  been  also,  **  as  of  old  time 
hath  been  accustomed,"  and  that  the  confirmation  would  have  clearly 
been  a  judicial  *act ;  so  that  it  will  bo  most  important  to  consider  p^/toA 
what  is  the  effect  of  the  provisions  respecting  the  letter  missive,  '-  ^ 
not  only  on  the  election,  but  on  the  confirmation.    Those  provisions 

*  convert  the  election  into  a  virtual  appointment  by  the  Grown ;  preserv- 
ing, however,  the  form  of  election,  and  making  it  a  mere  form.  Do  they, 
therefore,  make  the  confirmation  also  a  mere  form  ?  It  is  contended  that 
they  do,  not  by  reason  of  the  words  actually  used  respecting  confirm- 
ation, but  because  of  the  words,  '^  then  their  election  shall  stand  good 
and  effectual  to  all  intents :"  and  so  the  refusal  of  confirmation  cannot 
effect  or  annul  the  election  in  any  way.  I  am  not  sure  that  such  is  the 
effect  of  those  words ;  they  may  mean  only  that  the  election  shall  stand 
good  and  effectual  to  all  intents  as  an  election,  just  as  it  would  when  the 
election  was  free ;  subject,  nevertheless,  to  the  same  consequences  of  not 
bemg  confirmed.  But,  if  the  words  mean  more,  and  the  election  is  to 
stand  good  and  effectual  although  not  confirmed,  still  the  statute  has 
made  no  provision  for  the  case  of  a  refusal  by  the  archbishop  to  confirm, 
by  authorizing  the  Crown  to  direct  other  bishops  to  confirm,  or  in  any 
manner  whatever  to  perfect  the  election,  and  carry  it  on  to  confirmation 
and  consecration ;  and  has  therefore,  in  some  sense,  left  it  in  the  power 
of  the  archbishop  to  render  the  election  inoperative,  though  perhaps  at 
the  risk  of  his  incurring  the  penalties  of  prssmunire.  It  is  surely  a 
VOL.  zi.~46  2  H 
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amch  more  reasoaable  oonstniction  of  thoM  irord»  of  ihi^  Btainle^  taken 
bjr  themselvesy  to  hold  that  tho  legidatnre  intended  the  nltiniat^  perfeo- 
tioa  and  oonanmmiUioii  of  the  election  to  depend  on  the  confirmatio% 
tkongh,  at  an  election^  it  ia  made  good  andeffectnal  to  alLintents;  esf^ 
^_^-  dallj  sinoOi  on  ^re&aal  of  the.  deaa  and  cha|^ter  to  elect,  it  ii 
^  provided  that  tha  Crown  diall  nominate  and  present  bj  lettea 
patent,  to  be  made  to.  the  arehbiahop.;  and  thai  in  that  caee  the  arefac 
bishop  ahally  witK  allapeed  and  celerity^  invest  and  consecrate  the  person 
nominate  and  presented  bj  the  King*  No  mention  ia  made  in  audi  cue 
of  confirmation^  The  LegisLatore  seems  to  haare.  considered  tfi^t  confirm? 
ation  waS'  unnecessary  where  there  had  been  no  election,  bat  the  Grown 
had  nominated  and  presented  by  lettera  patent.  And  this  is  not  an 
oversight^  as  I  apprehend.;  hr  in.  the  Irish  statote  2  M*  c  4,  which 
abolishes  election,  eveA.in  form,  altogether,  and  makes  the  appointmeal 
always  by  letters  patent,  no  mention  of  confirmation  is  made  firom  the 
l^ginning  to  the  end  of  the  statnte. 

Hence,  howeiFer,  arises  another  argument ;  and  it  ia  eontended  that| 
as  the  Legislature  treats  confirmation  as  unnecessary  wbere  ti^d.  Croim 
^points  the  bidiop  directly  and  avowedly,  xiamely,  by  lettera  patent,  it 
liever  can  have  intended  that  confirmation  should  be  necesaaiy  as  a  jvdi- 
eial  act  where  the  Grown  appoints  the  bishop  indireetly  and  circnitoiulj 
through  the  medium  of  a  pretended  election  by  the  dean  and  chapter; 
iherefftre  that  the  confirmation  mentioned  in  ^e  statute  must  be  taken 
to  be  a  ministerial  act,  and  a  mere  form ;  that  the  form  of  confirmatioa 
Iras  preserred  because  the  fprm  of  election  was ;  but  neither  iiras  intended 
le  be  real  or  more  than  shadow. 

It  is  dif^cult  to  see  why  confirmation  shoidd  be  i^cessary  when  the 
Grown  appoints  indirectly,  if  it  was  net  considered  so.  when  the  Croim 
appoints  directly,  and  if  it  was  right  to  omit  it  in  the  one  case,  why  it 

^6321  ^^  '^^  ^^^^  ^^  ^^^  other.  It  h  vain  to  ."^coiyecture  the  reaeooi 
which  actuated  the  Legislature  at  that  time ;  and  I  do  not  pre> 
tend  to  reconcile  or  to  account  for  all  the  provisions  of  this  statute. 
Iiooking  at  the  words  used,  I  see  nothing  which  imports  that  the  cenfirmr 
alion  and  consecration  were  to  be  mere  ministerial  forms  and  shadow; 
they  are  boUi  required  in  one  and  the  same  sentence,  and  in  the  same 
language.  I  cannot  bring  myself  to  believe  that  the  Legislature  of  thie 
country  could  ever  intend  that  the  solemn  act  of  consecration  should  be 
a  mere  form  and  shadow ;  and,  if  not,  neither  can  confirmation  be  so; 
for  one  and  the  same  interpretatioa  must  be  put  on  the  language  which 
IS  applied  equally  to  botL  As  to  consecrati(m,  indeed,  no  previous  form 
of  inquiry  is  stated  to  have  been  used,  like  that  in  case  of  confirmation; 
nor  am  I  prepared  to  say  any  was  necessary.  The  archbishop,  where 
be  had  confirmed,  would  have  already  inquired ;  and,  where  niter  this 
•tatute  (which  would  rarely  happen,  indeed,  no  instance  haa  been  cited  A 
which  it  has  ever  happened)  the  Crown  appointed  by  letters  patent,  he 
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irodcF  is  gittetst  be  able  to  infbnn  hiBMelf^  wifliost  aay  fiiiUw  mqoiij, 
M  te-  tiie'  qnalificfttionB  of  t&e  person  nomkiated'  aticl  prasented  by  the 
Crown ;  And,  if  any  lawfnl  impediment  to  tiie  conseenition  oaineto  hie 
knowledge^  i  eaa&ot  believe  that  the  Lqj^Itttore*  ihlendedf  te  feroe  him 
knowni^  and  irithonl  regard  to  stidi  iBpedkaenl^  to  perfoMn  Ae  boIobmi 
acfl  of  oonsecrafion^ 

!fhe  fltatnte,  ae^  I  have  abeady  ebserved,  dfareet^  letteM  pa^mfirota 
Ibe  Crovm,  reqidring  the  arebbiAop  to  confirm*  ike  eleetien^  and  ooneet* 
erate  Ae  peirsen  eleeted,  withmtt'  mbi;  or  oBtainiiig  any  tnlb^  totltny  or 
et&er  Aings  from  Borne.  Hie  oenfrmatioii  and  ^eoneeeralion  prgoe 
contemplated  by  tike  Legishtare  seem,  thereferci^  fe  be  meh  '- 
(those  words  behtg  added^  *<  irithovt  any  suing,  preoiarittg,  or  obtainiiig 
anj  baOs")  ai^  worid  fenmtly  hare  Mqidred  to  be  sanetioied  by  bob 
from  Borne,  and  as  wonld  be  direeted  by  sieh  bdh ;  aad  ean  il  be 
Ambted  Aat  the  bifl  foreonfirtnationwoaMhavedireetedf  a  jadicialaot  ? 

I  am  compefled^  in  eoBstndag  thi^  aet,  ntber  to  sappoee,  withont  any 
MpfteBk  irorde  Uf  warrattft  thai  sapporilion^  that  Ae  Legidatare  meant 
io  earrj  Ae  feM  and  shadow,  which  by  express  enactaieal  wae  inlto- 
doeecl  into  eieetione,  also  info  eoafirmation,  or  that  H  meant  to  feqnire 
confirmation  ae  a  jndicM  act,  bhA  as  it  was  before  Ae  statale,  Where 
there  was  a  foi^ra  of  eleetioD,  where  the  appointment  by  the  Chrewm  waa 
Arongh  Ac  me^m  of  Aal  fcm,  ahhongh  it  did  not  require  it  wlMse 
the  appointment  by  the  Grown  was  direeii  I  eannot  feel  myself  wms 
ranted  in  attribniing  to  the  Legislattire  Ae  enactment  ef  mere  fena, 
iimdow,  and  pretence,  beyond  what  the  very  express  Words  compel  me  to 
do ;  and  I  feel  bound  to  constnie  the  words  which  are  nsed  aceordisg  to 
llieir  IniOwn  and  receiTed  meanings  if  by  so  dohig  no  oontradiotioa  or 
abstirdity  is  inrolved ;  espedally  if  such  eonstmotion  be,  as  I  Aink  it  is, 
more  reasonable,  though  I  cannot  altogcAw  explam  Ae  reason  of  the 
dietinotion  ae  to  where  oonfifmation  is  required  and  whele  it  is  not 
•  It  seems  to  me^  therefore,  that  Ae  archbishop  is  required  by  the  fifA 
eection  to  confirm  the  election,  to  use  the  words  of  the  fourA  section, 
"  aa  of  old  time  hath  been  accustomed ;"  that  is,  in  a  judicial  course  and 
Hitli  proper  inquiry. 

But  the  seventh  section,  containing  the  penalty  of  ^prsamunire  r^tcnA 
against  the  dean  and  chapter  for  not  electing  and  signifying  the 
name  within  twenty  days,  and  against  the  archbishop  for  not  confirming 
and  consecrating  within  twenty  days,  ^'  or  else  if  any  of  them,  or  any 
other  person  or  persons,  admit,  maintain,  allow,  obey,  do,  or  execute  any 
censures,  excommunications,  interdictions,  inhibitions,  or  any  other  pro- 
cess or  act,  of  what  nature,  name,  or  quality  soever  it  be,  to  the  con- 
trary, or  let  of  due  execution  of  Ais  act,"  remains  to  be  considered. 

I  would  observe,  first,  that  I  do  not  think  this  clause  at  all  affected 
by  Stat.  1  El.  c.  1,  s.  82.  It  seems  plain  to  me  Aat  that  section  op^ 
rates  only  to  prevent  the  repeal  of  sect.  40  of  stat.  1  ft  2  Fk  fc  M.  e.  8| 
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irhieh  enacted  ths  penalty  of  pnsmnnire  against  persons  attempting  to 
disturb  the  grants  made  by  Henry  8  of  the  lands  of  monasteries,  and 
has  no  bearing  on  the  present  question. 

It  has  been  much  donbted  whether  this  penalty  in  the  sevenih  seetios 
applies  at  all,  except  where  something  is  done  or  omitted  to  be  done  in 
consequence  of  communication  with  the  see  of  Rome.  As  far  as  regards 
the  latter  part  of  the  clause,  as  to  admitting  censures  and  so  forth,  I  see 
much  reason  to  think  that  doubt  not  without  foundation ;  for  it  is  obser?* 
able  that  all  the  words  used  are  indicative  of  processes  not  used  in  our 
courts  of  law,  but  in  the  canon  law  and  the  ecdesiastical  courts.  Bat 
I  do  not  think  it  necessary  to  determine  that  point ;  for  I  think  the 
language  clearly  applicable  only  to  some  extrinsic  coercion  used  by  an- 
other, whoever  that  might  be,  towards  the  dean  and  chapter  or  the  arch- 
bishop, and  submitted  to  by  them,  and  not  to  the  exercise  of  any  jnris- 
diction  or  authority  of  their  own  which  they  lawfiiUy  have ;  and  I  have 
*6251  "^^^7  stated  *that  I  think  the  archbishop  has  lawful  authoritj 
^  and  jurisdiction  to  act  judicially  in  regard  to  confirmation  under 
the  provisions  of  this  act.  With  regard  to  the  earlier  part  of  the  danse, 
the  words  at  first  sight  seem  to  import  that  the  penalty  is  incurred  abso- 
lutely, if  the  archbishop  shaU  refiise  and  do  not  con&m  and  consecrate 
withhi  twenty  days ;  and  in  argument  these  words  were  brought  to  bear 
upon  the  construction  of  the  fifth  clause,  because  it  was  said  that  a  jadi> 
iial  inquiry  could  not  be  conducted  in  so  short  a  time  as  twenty  days  in 
most  cases,  and  therefore  that  no  judicial  inquiry  could  be  intended.  I 
do  not  think  that  the  words  here  used  necessarily  lead  to  any  such  eonr 
sequence. 

It  is  observable  that  in  the  fifth  section  nothing  is  said  about  the  tame 
of  confirming  and  consecrating ;  it  is  only  said  that  the  King  shall  by 
his  letters  patent  signify  the  election  to  the  archbishop,  requiring  him  to 
confirm  and  consecrate  (it  is  not  even  said  ^^  with  all  speed  and  celerity/' 
as  it  is  in  the  case  of  letters  patent  nominating  and  presenting),  without 
suing  to  Rome  for  bulls.  Whether  that  is  a  mere  oversight  or  not,  I  am 
sure  I  cannot  tell ;  but  certain  it  is  that  in  this  statute,  where  there  has 
been  an  election  by  the  dean  and  chapter,  and  where  there  are  letteis 
patent  directed  to  be  sent  from  the  Crown  requiring  the  archbishop  to 
confirm,  it  does  not  say,  *^with  all  speed  and  celerity,"  or  within  any 
time ;  but  it  goes  on  to  say,  if  the  dean  and  chapter  shall  refuse,  the 
Grown  shall  appoint  by  letters  patent  to  the  archbishop,  requiring  him  to 
confirm  and  consecrate  with  all  speed  and  celerity.  The  seventh  section 
then  enacts  the  penalty,  if  the  archbbhop  shall  refuse  and  do  not  confirm 
within  twenty  days.  I  apprehend  that  the  true  meaning  is,  if  he 
♦6261  **^*^  refuse,  and  do  not  confirm  within  twenty  days,  without 
^  lauful  eau$e.  All  statutes  enacting  penalties  must  be  constmed 
strictly :  and,  whenever  a  penalty  is  attached  to  the  refusal  to  do  any  act, 
be  it  judicial  or  ministerial,  I  apprehend  that  the  refusal  must  be  without 


11  ADOLPHTJS  &  ELLIS.   N.  a  628 

■m  ■  ■  ■         I  ■         I    II.  Ill  I    ■  11 1 1     I    I  I       !■ 

lawful  cause  or  ezcoBe,  the  proof  of  wUch  may  perhaps  lie  on  the  party 
reiiising,  but  which,  being  proved,  would  be  an  answer  to  any  proceeding 
for  the  penalty.  What  would  amount  to  lawful  cause  or  excuse  in  the  case 
of  the  dean  and  chapter,  it  is  unnecessary  to  inquire ;  but  it  seems  to  me 
that,  ixk  the  case  of  the  archbishop,  the  pendency  of  a  judicial  inquiry, 
if  it  be  such,  would  be  lawful  cause,  as  regards  the  time  of  twenty  days, 
as  much  as  illness  either  of  the  archbishop  or  the  bishop  elect :  and  a 
bonft  fide  decision  of  the  unfitness  of  the  person  elected  after  judidal 
inquiry  would  be  lawful  cause,  as  regards  an  ultimate  refusal  to  confirm. 
If,  therefore,  I  am  right  in  my  construction  of  the  other  parts  of  the 
statute,  and  confirmation  be  a  judicial  act,  I  cannot  see  anything  in  the 
seyenth  clause  which  should  prevent  its  being  so,  or  subject  the  archbishop 
to  the  penalty  therein  contained,  if  he  proceeds  bonft  fide  in  regard  to 
that  judicial  act. 

It  is  said  that  so  to  construe  the  statute  would  be  in  violation  of  the 
prerogative  of  the  Grown.  I  cannot  feel  that  it  is  so ;  the  prerogative 
of  the  Crown  remains  just  as  it  was,  in  regard  to  what  is  to  take  plaoe 
after  election,  though  by  the  letter  missive  the  power  of  the  Crown  in  the 
election  itself  is  materially  altered.  The  construction  which  I  put  upon 
the  statute  does  not  derogate  from  or  diminish  the  prerogative  of  the 
Crown,  but  only  does  not  extend  it.  Neither  does  this  construction  give 
the  archbishop  a  veto  to  the  ^appointment  by  the  Crown ;  it  only  r4rgo7 
leaves  him  to  exercise  his  spiritual  duties  as  to  confirming  and  con-  '' 
aeerating  in  the  ancient  manner,  and  as  in  their  very  nature  they  ought 
to  be  exercised. 

Again,  it  is  said  that  no  instance  has  occurred  of  refusal  to  confirm 
smce  the  statute.  That  is  a  circumstance  of  considerable  weight :  and, 
if  the  proceedings  towards  confirmation  used  before  the  statute  had  been 
dropped  immediately  after  it,  I  should  have  thought  that  a  contempora- 
neous exposition  which  would  have  gone  very  strongly  to  show  that  con- 
firmation was  intended  by  the  statute  to  be  a  ministerial  act :  but  the 
contrary  is  apparent,  and  that,  for  some  time  after  the  statute,  upon  the 
proceedings  towards  confirmation,  witnesses  were  examined,  and  a  regu- 
lar inquiry  gone  into,  although  in  modem  times  no  such  instances  are 
dted.  The  disuse  of  an  authority  or  power,  which  any  court  by  law 
has,  will  not  destroy  that  authority  or  power,  as  was  conceded  in  Ash- 
ford  V.  Thornton,  1  B.  &  Aid.  406. 

The  opinions  of  various  writers  collected  in  a  recent  pamphlet  (a)  were 
referred  to  in  the  course  of  the  argument,  by  the  counsel  for  the  prose- 
entors  of  this  writ.  So  far  as  they  go,  they  appear  to  me  to  afibrd  an 
inference  that  the  general  notion  was,  that  the  archbishop  was  bound  to 
confirm  under  the  penalty  of  prvsmunire.  In  Brett  On  Church  Govern- 
ment, ch.  xxi.  p.  481  (2d  ed.),  it  is  distinctly  so  put ;  and,  in  Mason's 
Yindidse  Ecclesisd  Anglicanse,  lib.  iv.  c.  18,  the  answer  to  a  supposed 

(a)  The  Boyalty  of  the  Crown  in  Bplloopal  PromotioBf :  Londoiii  1847. 
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q^Mttfon,  vha4  ji  ifa>  he  ione  if  Ihe  /Eingp  Mag  4fi«eii(e4»  ihwwIi  « 
l|Bfit.paBMaHi%<|luitoniSepBe0eQtoti<tt  tolhe  Sif^  jblo  ii^xbt  he  WiM 

Awgiit If Maflon tliAt iiaiiad ihe.pomr.  Jf it ia jn^^nt to ^.iiifoml 
Aiit,fvom<tIi6  iiBe.af  .tfae.0taft«te,  the^itMiTfd^^ii^  ww  ttiit  oanfiTa* 
•tiooL  (had  beeprae  a  ^mew  ftnn,  it  aqat  have  b0#ii  known  to  ill  iio 
diflEtmut  4tfdihiiiiopB ;  and  it  is  diScok  ilo  .wd«nit«iid  jwhj  ibeproeeed- 
iDgs  ttt  confiimilioii  wtxe  not  ak«Bed  in  tiieir  fyaa^^^  as  to  sutlbe 
altered  oatare  of  ithe  act  of  oenfimiatioii  ita^lf.  Ji  itw^a  knoim  io  U 
aminieteritl  and  not  a  judicial  act,  tfaitn,  fresi  Ibe  timeof  tbeiti»t9te  to 
t^day,  aaolenm  mockoijrliaa  been ifaiowinglif  gone  thniii^ «t  eif«7 
eoiMfiiTOatieov>tiiedrhele  fofiM  of  vUcb  aKe.«aai^  tboae  oi  a  judidal 
and  not  a  ministerial  aot.  Too  mncb  stress  ougbt  not  to  be  laid  on  the 
«se  6f  partieaiar  forma ;  bntaay  one'VhoMad6tbeii«ocMBit.oif  tbefro- 
qecNiiiigH  4m  confirmaiticii  ^Ten  by  Biahop  Gibaen  in  bis  Godex,(a)fta' 
ifbiobooilfessed]j  have  bean  oonatantly  nsed,  aad  mece  wed  on  the  pT»- 
cent  ooeasionywcaaAot  tat  see  that  the  citations,  the  snaoniaria  petikkH 
«fae4ecree  itself  and  jdl  ihe  stq>s,  vhieh  I  need  net  detailfibate  ths 
arppearanee,  itt  leest,  4>f  *  jsdioial  and  not  a  mere  ministecial  pnoaads^ 
Itis-diffiodt  to  belieye snch  n  oontinnaaee  of  imockeiy  aind deoeptieal^ 
so  many  and  sneh  peisons,  rand  for  audi  a  length.of  time,  nithcAty  as  ^ 
seems  to  me,  any  ^Msignablov  motiye.  I  eannot  tat  think,  therefore,  tbt 
4Knifirmatk>n  was  not  altM'ed  in  its  nature  aoeording  to  reoeived  opizu(n» 
but  remained  as  before ;  and  that  the  want  of  exercise,  of  i^zi^t  of 
reftiaal  wasirom  the  necessity  ^f  so  doing  not  arising. 
Instances*  ave  mentioned,  of  Dr.  Bondle  and  Dr.  Saainel  (Saike,  m 

'^  and' thatv<was  a  respectful  .and  proper  course,  iik.ocder.toaToil 
ih^neoestfi^of  any  refusal  by  the  archbishop:  and  in  the  reigns^ 
Charles  2  and  William  8,  the  Grown  by  its  own  met  directed  that  com- 
^nisrioners  should  be  consuked  in  the  choice  of  bishops,  which  woaki  ob- 
-yiate  any  difficulties.  It  seems  to  me,  therefore,  ttat  no  snffioie&t  li^ 
^isaffovded  by  the  events  since  the  statute,  to  ahow  that  it  really  wa8  in- 
tended to  tave  the  effect,  of  altering  the  natnre  of  confirmation  whidi  is 
contended  for,--*-or  which  would  justify  me  in  putting  a  different  o<m- 
struction  on  that  statute  from  that  to  which  .&  consideration  of  the  woidf 
fit  it  has  led  me- 
lt is  said  that  confirmation  cannot. be  a  judicial  act,  taoause  the  srdi 
bishop  acts  in  it  by  his  Vicar  (General,  whose  office  does  not  gite  bin 
jurisdiction  in  contentious  suits.  I  do  not  see  that  this,  alters  the  eai0- 
-Primft  faeie,  conftrmation  would  not  be  contentious ;  and  therefore  tbe 
Vicar  General  would  be  a  proper  officer  by  whom  the  archbishop  jnigbt 
'net ;  but  it  does  net  follow  that,  if  the  proceedings  became  eontentM&i 

<a)  Sm  1  GflM.  110,  note  r.    2  Gibi.  1828 
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Ihi  •«iAUdiop<'woiiId  be^prifed  of  ^Ub  amlliority  boeaiite  <^f 'tbe  xmaA 
ttttU9  of  fin  offiee  of  tho'porBon  bj  whom  he  is  noting.  It  k  dMoribef 
in  (h^ton'fl  Prolegomena  xti.:  *^£«  que  contentiosie  jtmBdiotioaii 
erant  Bon  exereebat,  id  est,  eavBarum  inter  partes, inforoeontradictorio, 
decimnem  (prttterqnam,  quae  pro  formfi-eolnminodo  ventilantor ;  ntpote, 
Mgotia  ^onfirmatiottis  ^ieooponim  electioois,  et  rimilia)  sed  ea,  qom 
Hint  oCeii  men,  gerebat."  ^is  reiy  passage,  to  my  mind,  eonyejs  the 
ides  that  confirmation  is  not  offdi  meri,  namely,  ministerial,  bat  in  its 
aatore  jndieial,  thoiigh  nsaally  pro  formft.  Neither  ean  I  ^doabt  fmm 
ihst,  if  the  ardibishop  be  aoting  jndioially  in  the  matter  of  con-  '- 
firmation,  he  wottM  hare  the  same  power  of  compelling  the  attenda^ioe 
ef  witnesses  that  uiy  other  court  of  ecclesiastical  jurisdiction  has.  I  do 
not  hy  stress  on  Dr.  Bives's  supposed  opinion  in  the  case  of  Bishop 
MoimtagQe,  opposed  as  it  appears  to.  be,  if  eyer  giTcn,  by  cme  of  8ir 
Jsffles  Marriott ;  bat  the  facts  irtiioh  then  occmrred  militate  against  the 
snppositicn  that  the  citation  Of  opposers  at  confirmation  was  generally 
inown  to  be  a  mere  shadow ;  and  so  do  the  cbseryations  of  the  Jn^^es 
in  Erans  v.  Adeaithe,(a)  to  winch  I  hate  already  adyerted. 

Bishop  Oodwin,  in  his  work,  De  PrsBSolibns  AngMse,  in  the  Lifs  6f 
tfoontagne,  p.  448  (ed.  1748),  says,  **  Hind  antem  memotabile  accidit,  eo 
die  qno  in  Ecclesift  Beatse  Mari»  de  Arcnbns,  jnxta  solcnnem  citationie 
fonnnlani,  episcopi  jam  jam  cotffirmandi  meres  laiooram  qooqne  ezamiai 
snbjichmtar,  adfiaisse  qni  emn  Anninianismi  nescio  cnjns  ream,  et  adeo 
Pontifieiis  fiiyentem  accosarent,  eftqne  de  cansft  episcopata  pronras  indig- 
iKun  rcgicerent.  '  Ver^  cam  calnmnias  potios  qnam  argsmenta  profenre 
Tiderentor,  snbseoata  est  aliqnandia  impedita  oonfirmatio."  This  pas- 
sage seema  to  treat  the  citation  as  a  real,  not  a  mock,  proceeding.  It 
appears  to  me,  a;lso,  that  what  occnrred  in  the  case  ef  Bishop  Mountagoe 
tnist  haye  drawn  nrach  attention  to  the  proceedings  npon  confirmation ; 
and  that  the  citation  would  haye  been  then  discontinued  if  it  had  been 
thought  to  be  a  mere  mockery  and  that  the  archbishop  could  lawfully 
omit  it ;  much  more  if,  as  is  now  contended,  he  was  precluded  by  stat. 
25  H.  8,  c.  20,  from  giying  any  effect  to  *it,  and  indeed  firom  r^goj^ 
making  any  inquiry.  It  is  not  as  if  no  such  question  had  ever 
arisen ;  but,  when  it  did  arise  in  the  case  of  Bishop  Mountague,  I  can- 
not account  for  the  continuance  of  the  citation  afterwards,  if  4t  wa0 
*consIdered  really  to  mean  nothing  at  all. 

In  the  course  of  the  argument  a  statute  of  Henry  6  was  cited  from 
ihe  rolls  of  parliament,(&)  which  is  not  found  in  the  conmion  collection, 
and  which,  atftier  stating  the  schisms  and  disputes  respecting  the  election 
of  the  pope,  and  that  in  truth  the  apostolical  see  was  yoid,  describes  the 
mischief  in  this  country  from  the  inability  of  persons  who  were  elected 
bishops  ^  obtain  confirmation,  and  enacts  that,  whilst  the  apostolical'Sea 
is  yoid,  the  archbishop  shall  confirm  the  persons  so  elected  bishops,  bo  ai 

(a)  AnO,  p.  Sli.  {h}  Bot  Pari.  toL  ir.  part  1,  p.  71. 
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the  Eling  aflsents ;  and  provides  for  the  King's  writ  to  them  for  tbit 
purpose;  which  is  nearly,  if  not  entirely,  in  the  same  form  as  thai 
directed  by  stat  25  H.  8,  c.  20,  requiring  it  to  be  done  with  oekrity, 
and  that  the  archbishop  should  do  all  things  canpnically  necessary.  The 
writ  is  to  be  found  in  Bymer's  Foddera  ;(a)  and  proceedings  under  the 
statute  are  to  be  found  in  Wharton's  Anglia  Sacra  as  to  the  confirmatioQ 
of  a  bishop  of  Norwich  in  1416,  at  which  all  oppoeers  were  cited  in  the 
usual  way.(i)  It  is  true  that  there  are  no  penalties  in  the  statute  of 
Henry  6 ;  but  it  directs  the  archbishop  in  quite  as  posttiYe  terms  as  the 
statute  25  H.  8,  c.  20 ;  and  yet  confirmation  under  it  was  plainly  con- 
ducted as  a  judicial  act  and  according  to  canonical  forms. 
*6S21  ^'  then,  confirmation  be  still  a  judicial  act,  the  next  ^question 
"^  is,  who  are  entitled  to  interfere  and  to  claim  to  be  heard  in  the 
course  of  the  proceedings.  Now,  the  words  of  the  citation  used  since 
Stat.  25  Hen.  8  are  clear  as  to  this  point.  It  cites  aU  oppoeers,  anj 
persons  who  may  think  proper  to  come  forward,  and  they  shall  be  heard : 
and  this  citation  is  stuck  up  in  the  church  before  the  day  fixed  for  con- 
firmation, and  is  proclaimed  also  at  the  time  of  the  confirmation. 
Whether  this  form  of  citation  was  in  use  before  the  statute  of  25  H.  8, 
c.  20,  I  believe  does  not  distinctly  appear ;  but,  if  it  was,  the  oontinn* 
ing  it  is  strong  evidence  to  show  that  confirmation  was  treated  after  the 
statute  as  a  judicial  act :  and,  if  it  was  not  in  use  before  the  statute,  the 
making  and  introducing  it  afterwards  is  perhaps  still  stronger  evidence 
to  the  same  effect  But  that  some  citation  to  the  same  effect  was  slwsjs 
used  in  this  country  and  under  the  canon  law  is,  I  ihink^  clearly  estab- 
lished. And  it  seems  to  me  that  I  am  not  justified  in  saying  that  it  was 
always  a  mere  delusory  form,  though  no  particular  instances  are  shown 
of  opposers  actually  coming  forward  and  being  either  received  or  re- 
jected. Bishop  Fell,  however,  in  his  work  published  in  1669,  speaking 
of  confirmation,  says,  ^*  Nomine  comparente  (quod  tamen  non  semper 
evenit)."(6)  Now  it  seems  difficult  to  say  that  the  Vicar  Cteneral  after 
such  a  citation  could  be  justified  in  refusing  to  allow  any  person,  who 
came  forward  with  objections  by  way  of  opposition  in  proper  form,  to 
appear  and  offer  those  objections,  unless  he  was  precluded  from  doing  m 
by  the  statute.  If  the  ordinary  and  accustomed  mode  of  proceeding 
*6SS1  ^^  ^  niake  such  citation  bonft  fide,  the  ^archbishop  or  the  Vicar 
General  could  not  of  his  own  authority  alter  the  mode  of  pro- 
.ceeding,  any  more  than  this  Court  could  refuse  the  wager  of  battle, 
whilst  it  by  law  existed ;  although  the  permitting  all  persons  to  appear 
and  object  under  that  citation  may  be  very  inconvenient  and  even  mie* 
chievous.  I  would  by  no  means  be  understood  as  expressing  any  appro- 
bation of  such  a  mode  of  objecting  in  the  present  state  of  society.  Kor 
.fid  the  Vicar  (General  act  on  any  such  view,  as  I  understand :  but  he 

(a)  VbL  It.  pvt  2,  p.  168. 

(»)  Whwlm'f  AbsUa  Smts,  toL  L  p.  417.  («)  6m  uie,  p.  640. 
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refosed  to  allow  the  objectors  to  appear  at  all,  holding  that  the  statute 
in  effect  took  away  any  power  or  authority  in  the  archbishop  or  his  vicar 
general  to  hear  any  objections  at  all.  In  this,  as  at  present  advised,  I 
am  of  opinion  that  he  misconstrued  the  statute,  and  declined  a  jurisdic- 
tion which  he  had  by  law,  and  therefore  which  he  was  bound  by  law  to 
exercise :  and,  as  all  persons  were  cited  to  appear,  all  those  who  offered 
to  appear  and  were  not  allowed  to  do  so,  and  certainly  and  more  parti- 
cnlarly  two  of  them  who  are  beneficed  clergymen  in  the  diocese  of  the 
bishop  elect,  are  aggrieved  by  such  refusal,  and  ought  to  have  some 
remedy. 

Is  then  the  writ  of  mandamus  the  proper  remedy?  No  other  is  shown. 
I  should  doubt  very  much  there  being  any  appeal  from  the  archbishop 
in  a  matter  of  confirmation,  under  any  circumstances ;  but,  where  a 
party  has  not  been  allowed  to  appear  in  Court  at  all,  he  cannot  be  in  a 
sitnation  to  appeal. 

Again,  here  is  a  declining  of  jurisdiction  by  misconstruction  of  an  act 
of  parliament ;  in  which  case  a  mandamus  was  held  to  lie  in  Rex  v.  The 
Justices  of  Kent,  14  East,  895,  897.  *That  was  the  case  of  a  p^^^- 
person  who  applied  to  the  Court  of  Sessions  to  do  that,  under  an  >- 
act  of  parliament,  which  they  thought  the  act  did  not  authorize  them  to 
do ;  and  so  they  refused  to  act ;  and  the  mandamus  was  granted  to  put 
them  in  motion,  but  not  directing  them  how  to  decide.  Here  the  parties^ 
applied  to  oppose  that  which,  but  for  stat.  25  H.  8,  c.  20,  they  would 
nndoubtedly  have  been  entitled  to  oppose :  they  are  refused  on  a  wrong 
construction  of  the  statute ;  and  the  thing  which  they  were  entitled  to 
oppose  is  done.  The  principle  is  the  same,  though  the  facts  are  differ- 
ent. It  is  the  misconstruction  of  a  statute,  and  the  declining  to  exer- 
cise a  jurisdiction  which  belonged  to  the  Court,  which  will  render  the 
confirmation  void,  if  it  be  void,  and  not  merely  an  erroneous  decision  as 
to  admitting  allegations,  as  in  Bishop  of  St.  David's  v.  Lucy,  1  Ld. 
Raym.  544,  or  wrongly  admitting  or  rejecting  evidence,  or  any  other 
wrong  conclusion,  if  there  has  been  a  hearing:  for  in  such  cases  this 
Court  is  not  a  court  of  error  and  does  not  interfere ;  Regina  v.  The  Jus- 
tices of  Kesteven,  8  Q.  B.  810.  However,  Mr.  Justice  Holrotd,  in  the 
case  of  Rex  v.  the  Justices  of  Carnarvon,  4  B.  &  Aid.  86,  intimated  that, 
if  the  Court  of  Sessions  had  heard  one  side  and  altogether  refused  to 
hear  the  other,  he  should  have  thought  it  the  same  as  if  the  case  had  not 
been  heard  at  all,  and  that  the  mandamus  ought  to  issue,  though  the 
Sessions  had  come  to  a  decision.  Also,  in  Rex  v.  The  Justices  of  Cum- 
berland, 4  A.  &  E.  695,  where  a  complaint  was  made  by  an  overseer 
against  a  man  for  not  maintaining  his  wife,  the  man  denied  her  to  be 
his  wife,  and  produced  receipts  for  money  paid  by  him  to  the  overseer, 
in  which  the  woman  *was  treated  as  not  his  wife,  on  which  the  r-^g^^^ 
overseer  offered  to  prove  a  marriage  between  the  man  and  woman  ^ , 
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at  Gretna  Green,  bat  the  jnstices  refiised  to  recdve  h,  and  fsmissedthe 
complaint,  this  Court  granted  a  mandamus. 

These  cases  are  not  precisely  in  point ;  nor  were  any  cited  tbil 
are  so,  either  on  one  side  or  the  other.  That  of  the  Bishop  of  St 
David's  v.  Lucy  is  plainly  not  in  point ;  for  there  both  parties  were 
before  the  Court,  and  the  question  was  as  to  admitting  certain  allegation^ 
a  matter  which  the  Court  of  King's  Bench  could  not  determine  upon  or 
interfere  with.  Here  the  parties  are  not  allowed  even  to  appear,  and 
that  on  the  misconstruction  of  an  act  of  parliament. 

If,  indeed,  by  the  known  practice  at  confirmations  at  all  times,  inde 
pendent  of  the  supposed  effect  of  stat.  25  H.  8,  c.  20,  the  citation  of 
opposers,  in  whatever  form  couched,  was  always  a  mere  idle  ceremony, 
meaning  nothing,  and  not  intended  to  be  acted  on  by  those  who  made  it, 
like  the  challenge  of  the  champion  at  the  coronation,  and  the  Vicar 
General  had  rejected  the  parties  applying  to  be  heard  on  that  ground, 
the  case  might  have  come  within  the  authority  of  Ex  parte  Smyth,  3  A. 
k  E.  719.  But,  if  I  understand  the  affidavits  right,  it  was  not  so  pnt  by 
the  Vicar  General ;  but  his  rejection  proceeded  on  the  construction  of 
the  statute.  I  think,  therefore,  as  at  present  advised,  upon  the  principle 
acted  on  in  cases  of  mandamus,  that  this  confirmation  cannot  be  held 
good,  and  that  a  writ  of  mandamus  may  and  ought  to  issae* 
^og-i  A  question  was  brought  before  the  Court,  as  to  the  ^effect  of 
the  Church  Discipline  Act,(a)  which  limits  prosecutions  to  two 
years,  and  directs  the  mode  of  proceeding. .  Had.  tlu»  been  an  attempt 
to  prosecute  the  bishop  elect  for  some  supposed  offence  committed  more 
than  two  years  ago,  in  a  way  not  authorized  by  that  act,  of  course  it  could 
not  be  maintained  ;  but  it  is  nothing  of  the  sort.  It  is  an  application  to 
be  allowed  to  appear  and  be  heard  according  to  the  citation  proclaimed 
by  the  Vicar  General,  not  by  way  of  prosecution  against  the  bishop  elect, 
but  to  show  that  he  is  not  entitled  to  be  confirmed  in  that  election,  on 
account  of  some  supposed  objections:  I  do  not  see  that  the  Church  Dis- 
cipline Act  touches  the  question  at  all. 

In  coming  to  the  conclusion  at  which  I  have  arrived,  I  have  entertained 
very  great  and  serious  doubts :  and  my  mind  has  fluctuated,  daring  the 
argument  and  since,  very  much,  and  more  particularly  with  regard  to  the 
power  of  this  Court  to  grant  the  writ  of  mandamus  under  the  circosh 
stances.  And  I  cannot  but  feel  very  diffident  in  my  opinion,  considering 
that  my  lord,  and  my  brother  Eels  take  so  entirely  different  a  view  of  the 
subject.  I  think  that  it  is.  admitted,  on  all  hands,  to  be*  one  of  very  great 
importance  and  difficulty,  and  for  that  reason  very  fit,  as  it  appears  to  me, 
to  be  put  into  such  a  shape  as  to  enable  the  unsuccessfid  party  here  to 
take  the  opinion  of  a  court  of  error.  That  pow^v  of  bringing  a  writ  of 
error  having  been  granted  by  a  reoent  act(ft)  has  materially  affected  the 
duty  of  this  Court,  as  it  seems  to  me,  in  regard  to  writs^  of  mandamni' 

(a)  Stot  3  A  4  Vict  o.  80.  (h)  Stet  SAT  Viet  0.67,  s.  2. 
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formerly,  wlien  the  decision  of  this  Court  was  final  if  the  facts  were  noi 
disputed,  and  *the  law  was  fully  argued  on  the  motion  for  the  writ,  r^c/^oir 
no  advantage  was  gained  by  delaying  the  decision  upon  that  law  ^ 
until  a  writ  had  issued  and  a  return  been  made.  But  now,  by  refusing 
the  writ,  we  prevent  the  party  applying  for  it  from  having  the  benefit  of 
the  recent  statute ;  whereas,  if  we  grant  it,  the  other  party  has  still  thai 
benefit.  And  therefore,  as  I  think,  we  ought  now  to  grant  the  writ  as  a 
general  rule,  unless  we  are  quite  clear  that  it  cannot  be  sustained. 

I  am  fuUy  aware  of  the  agitation  of  men's  minds,  and  of  the  strong 
feelings  which  are  said  to  attend  t!hid  case,  aiid  doubt  not  that  much 
ineottveniience  would  accrue  from'  theultittiate  decision  of  it  being  delayed : 
but  I  do  not  see  tha;t  those  are  sufiicieht  reasons  for  not  putting  the  case 
into  such  a  ahape  tha>t  recourse  mi^t  be  had  to  a  court  of  error. 

I  have  not  alluded,  in  the  course  of  my  observations,  to  that  part  &l 
the  aflSdaVits  which  discloses  the  nature  of  the  objections  intended  to 
have  been  urged  by  the  pifosecutors  of  this  writ.  I  do  not  think  it  af 
til  necessary  to  do  so.  I  consider  the  miscarriage  to  haT6  been  in  refu- 
sing to  allow  the  parties  to  appear'  and  bring  forward  their  objections, 
vhich  is  wholly  beside  the  question  as  to  the  nature  of  thbse  objectioti!9. 
Upon  them  it  would  have  been  the  duty  of  the  Archbishop  or  hii  Vicar 
Oeneral  to  have  determined :  aiid  this  Court  would  not  attempt  to  inter- 
fere with  that  determination.  The  present  question  must  be,  as  I  think, 
wholly  independient  of  who  the  person  is  who  has  been  elected  bishop, 
and  what  are  the  sort  of  blljections'  intended  to  be  urged  against  him. 
It  is  a  question  applicable  to  erery  case  off  confirmation  of  a  bishop  as 
well  as  tins. 

*np6n  ihe  whole,  though  With  niost  unfeigned  diffidence,  I  am  r^^og 
of  opinioA  thAt  this'  mlid  for  a  mandhinhis  ought  to  be  made  '' 
absolute. 

Loi'd  Dbkh AH,  G.  J.  This  is  an*  application  for  a  mandamus  to  the 
Archbishop  of  Canterbuiy  and'  his  Vica^  General  to  hear  certain  reve- 
rend gentlemen  who  appeared  and  daimed'  to  be  heard  as  opposers  of 
the  confirmation  of  the  iftishop  elect  of  JtereftMrd;  Their  affidavit'  states, 
in  substance,  that  a  citation  was  issued  reqtiiring  all  oppk)Sers  to  appear ; 
that  they  did  appear  accordingly  with  theflr  objections,  and  attended  by 
counsel ;  and  that  their  counsel  were  not  permitted^  to  do  more  than: 
argue  in  favour  of  their  right  to  be  heftrd;  affer  Which,  the  Yicar 
General  proceeded  with  the  confirmation,  and  declared  that  no  opposers' 
appeared,  and  pronounced  all  opposers  obntuknacious  for  not  appearing. 

They  add  that  tiie  opposition  intended  was  fiounded  on  two  books, 
written,  printed,  and  published'  by  the  bishop  elect,  repugnant  to  the- 
Articles  of  religion ;  and  they  contend  that  tiie  confirmation  which  fol- 
lowed is,  on  tltts  account,  and  by  reason'  of  this  refbsal^  wholly  null  and 
void. 

YarioQS^  argnments  Were  trgHd^  to  prove  that  a-mahdamns  would  not' 
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lie  in  this  case,  even  though  some  wrong  were  done.  I  am  clearly  of 
the  contrary  opinion ;  and,  even  if  I  doubted  of  this,  I  should  think  it 
better  to  issue  the  writ,  reserving  the  question  of  its  validity,  than  by 
refusing  it  to  run  the  risk  of  abridging  the  Queen's  just  prerogative, 
exercised  by  her  in  this  Court,  to  insure  the  enjoyment  of  her  rights  in 
other  Courts  and  on  other  occasions, — a  prerogative  not  only  important 
*6391  ^  ^^^  dignity  and  power  of  the  Crown,  but  ^become  necessary, 
^  particularly  of  late  years,  to  enable  her  subjects  to  enforce  their 
claims  against  each  other. 

But  I  advisedly  abstain  from  discussing  these  several  objections.  I 
might  fully  excuse  myself  from  doing  so,  after  the  very  able  argument 
of  my  brother  Patteson,  in  which  I  entirely  agree  upon  this  point ;  and, 
also,  because  my  judgment  proceeds  upon  other  points,  to  which,  there- 
fore, I  will  now  direct  my  attention.  ^ 

Furthermore,  I  am  of  opinion  that  there  is  a  primfi  facie  case  of 
wrong.  The  previous  citation  for  opposers  to  appear  at  a  confirmation, 
and  the  proclamation  at  the  time  to  the  same  effect,  furnish  to  my  mind 
some  evidence  that  opposers  had  a  lawful  right  to  appear  and  be  heard  to 
make  their  objections :  and,  when  opposers  come,  and  are  eager  to  state 
their  objections,  to  stop  their  mouth  at  the  very  outset  of  the  ceremony, 
and  close  the  door  of  the  Court  upon  them,  is  a  practice  reflecting  no 
honour  on  the  wbdom  of  those  who  framed  it.  The  absurdity  of  these 
particulars  can  only  be  exceeded  by  the  sentence  of  contumacy  with 
which  they  close,  solemnly  pronounced  on  those  who  appear  and  press 
for  a  hearing,  for  their  default  in  not  appearing.  This  anomaly,  bow- 
ever,  has  been  deliberately  gone  through,  and  is  distinctly  avowed  by 
persons  entitled  to  our  highest  respect  and  almost  unbounded  confidence, 
by  the  venerable  primate  of  the  realm,  a  bishop  during  a  quarter  of  a 
century, — an  archbishop  during  much  the  greater  part  of  that  period,— 
who  must  have  taken  a  leading  part  in  the  confirmation  of  almost  all  the 
reverend  prelates  who  now  adorn  the  bench,^one  who,  in  trying  times, 
has  uniformly  displayed,  among  higher  qualities,  the  utmost  prudence 
and  moderation  and  care;  his  fine  mind  and  highly  cultivated  under- 
standing not  "^impaired  by  age,  but  matured  by  experience  and 
reflection.  The  act  complained  of  has  proceeded  upon  the  sanc- 
tion and  approval  of  persons  most  eminent  in  the  law,  and  most  convers- 
ant in  these  particulars,  who  were  his  Grace's  immediate  agents  in 
excluding  the  complainants :  and  all  these  persons  justify  what  they  have 
done,  not  by  any  attempt  to  show  that  it  is  inconsistent  with  justice, 
reason,  or  propriety ;  for,  on  the  contrary,  they  lament  the  continued 
adherence  to  a  form  which  they  admit  to  be  strange  and  scandalous : 
but  they  rely  on  an  express  enactment  of  the  law  of  the  land,  the  statute 
passed  in  the  25th  year  of  Henry  8,  which  stated  that  it  had  not  before 
been  plainly  and  certainly  expressed  in  what  manner  and  fashion  arch- 
bishops and  bishops  should  be  elected,  presented,  invested,  and  conse- 
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crated  within  the  King's  dominions,  and  proceeded  then  fhllj  to  prescribe 
aU  the  particulars  by  which  a  bishop  was  to  be  thereafter  made. 

The  first  step  in  this  process,  on  the  avoidance  of  a  see,  is  the  cong^ 
d'^e,  accompanied  by  the  letter  missive,  so  often  explained ;  then  the 
form  of  election ;  then  the  certification  of  it,  under  the  seal  of  the  chap* 
:er,  to  the  King,  whereupon  ^^  he  shall  be  reputed  and  taken  by  the  name 
of  lord  elected  of  the  said  dignity ;"  then,  after  the  oath  of  fealty  taken, 
the  *'  King's  Highness,  by  his  letters  patents  under  his  Oreat  Seal,  shall 
signify  the  said  election"  '^to  the  archbishop,"  '^  requiring  and  com- 
manding such  archbishop"  "  to  confirm  the  said  election ;"  not  to  confirm 
it  as  of  old  time,  not  to  follow  any  form  of  confirmation  which  had  been 
practised  up  to  that  period,  whatever  that  might  be  ;  but  the  command 
is  "  to  confirm  the  said  election,  and  to  invest  and  consecrate  the  said 
person  so  elected  *to  the  office  and  dignity  that  he  is  elected  r-^n^^ 
mito."  Upon  which  enactment  the  first  observation  that  occurs  ^ 
to  me  is,  that  no  particular  form  of  confirmation  is  given,  no  reference  is 
made  to  any  antecedent  practice. 

Reference  is  next  made  to  the  statute  of  28  Henry  8,  c.  20  (cited  in 
this  statute  of  the  25th),  entitled  '^  An  act  concerning  restraint  of  pay- 
ment of  annates  to  the  see  of  Rome,"  but  extended  far  beyond  that 
object :  for,  after  denouncing  the  former  exactions  of  the  Pope,  as  the 
means  of  delaying  appointments  made  by  the  King,  it  enacted  that,  if 
any  person  hereafter  named,  and  presented  to  the  court  of  Rome,  shall 
be  there  letted,  deferred,  or  delayed  from  such  bishopric,  or  shall  be  de- 
nied the  requisite  bulls,  such  person  ^*  shalt  be  consecrated  here  in  Eng- 
land by  the  archbishop,  in  whose  province  the  said  bishopric  shall  be,  so 
always  that  the  same  person  shall  be  named  and  presented  by  the  King 
for  the  time  being  to  the  same  archbishop :"  being  so  named  and  pre- 
sented, consecrated  and  invested,  he  shall  be  deemed  and  taken  to  be 
and  obeyed  as  a  bishop.  The  word  ^^  confirm"  never  once  occurs  in  this 
statute,  which  was  in  force  and  is  kept  alive  by  stat.  25  H.  8,  c.  20 ;  so 
that  any  person  delayed  by  Rome  from  his  appointment  to  a  bishopric, 
and  afterwards  named  and  presented  by  the  King  to  the  archbishop,  is 
not  thereby  required  to  be  confirmed  at  all,  but  must  be  consecrated  on 
the  King's  sole  nomination  and  presentation. 

Another  provision  of  stat.  25  H.  8,  o.  20,  was  pressed  as  material  to 
show  that  confirmation  was  intended  to  be  ministerial  only.  If  the  dean 
and  chapter  refused  to  elect  for  twelve  days,  the  nomination  was  in  that 
case  given  to  the  King,  without  any  necessity  for  confirmation. 

*To  prove  the  notions  prevailing  about  this  time  on  the  same  r^g^o 
subject,  we  were  also  referred  to  the  act  of  Edward  6,  which  re- 
cited, with  much  disapprobation,  the  mock  election  under  cong^  d'dire 
and  letter  missive,  stigmatizing  those  proceedings  as  *' colours,  shadows^ 
or  pretences"  ^'  serving  nevertheless  to  no  purpose,  and  seeming  also  de- 
rogatory smd  prejudicial"  (and,  with  deference  to  my  learned  brother,  I 
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piust  say  they  do  so  seem^  if  the  Queen  had  that  power  notwithstandimg 
that  election)  '^  to  the  King's  prerogatiye  Royal,  to  irham  only  appe^ 
taineth  the  collation  and  gift  of  all  archbishoprics  and  bishoprics"  in 
England  and  Ireland,  and  gave  the  appointment  to  the  Crown  by  letters 
patent.  This  act  of  Edward  6  was  indeed  repealed,  and  so  was  stat.  25 
H.  8,  c.  20,  in  the  reign  of  Philip  and  Mary.  Stat.  25  H.  8,  c.  20,  iru 
reviyed  in  the  reign  of  Qoeen  Elizabeth :  but  this  (it  was  said)  could  not 
have  been  from  respect  to  the  principle  of  confirmation,  because  in  her 
reign  the  nomination  of  all  the  bishops  of  Ireland  by  letters  patent  was 
vested  in  the  Grown,  and  for  them  no  confirmatiMi  was  required. 

The  statute  in  question  was  undoubtedly  framed  in  that  spirit  of 
jealousy  towards  Rome  which  was  severing  one  by  one  all  the  ties  be- 
tween this  kingdom  and  that  see.  But  neither  King  Henry  8  nor  any 
other  king  was  likely  to  leave  the  '^manner  and  fashion"  of  maldng 
bishops,  when  he  once  set  himself  about  it,  imperfect  for  the  time  to 
eome,  when  that  was  one  of  the  professed  objects  of  the  statute,  pot 
forth  in  the  preamble  of  the  Sd  section.  And  it  was  asked,  whether 
such  a  King,  in  particular,  was  likely  at  the  same  moment  to  deprive 
the  pope  of  his  veto  and  lodge  it  in  the  hands  of  one  of  his  own  sub- 
*6431  ^^^  ^  '^^  ^^^  ^answer  to  this  pertinent  question,  if  I  under- 
^  stand  it  properly,  I  confess  I  could  not  hear  without  surprise  and 
regret.  As  I  caught  it,  it  was  a  reflection,  and  a  severe  reflection,  on 
that  great  father  of  the  English  Protestant  Church,  Archbishop  Cran- 
mer.  I  understood  the  solution  of  the  difficulty  to  be,  that  the  King 
knew  how  obsequious  an  archbishop  he  had  in  Cranmer,  who  wonld 
readily  conform  to  any  wish  that  the  royal  mind  might  conceive.  Crait 
mer  was  not  a  blameless  man,  very  far  from  it.  Shortly  before  his  death 
he  betrayed  a  lamentable  want  of  firmness, — not,  however,  greater  than 
his  who  was  selected  from  among  the  Apostles  as  the  rock 'on  which  the 
everlasting  church  was  to  be  built.  Yet  his  noble  bearing,  when  he  met 
at  last  the  death  he  had  too  much  feared,  might  have  been  expected  to 
protect  his  memory  from  general  reflections  like  these.  In  a  court  of 
law,  '^  In  qussstione  legitime,  et  in  judicio  publico,  cum  res  agatur  apud" 
f^  judices,  tanto  conventu  hoipinum  ac  frequentifi,  hoc  uti  genere  dicendi, 
quod  non  mode  a  consuetudine  judiciorum,  verdm  etiam  a  forensi  sermons 
abhorreat,"(a)  seemed  a  remarkable  use  of  the  opportunity  afforded.  In 
the  presence  of  so  many  learned  and  faithful  sons  of  the  Church  of 
England,  I  certainly  did  not  expect  to  hear  the  name  of  Oranmer  intro- 
duced only  for  such  a  purpose.  I  should  have  observed  this,  of  course, 
^ot  for  the  sake  of  any  personal  observation  ppon  the  very  learned  gen- 
tleman who  uttered  this  sentence ;  but  I  do  think  that  it  shows  an  ei- 
oitement  of  mind  existing  somewhere  i^pon  the  present  subject,  whether 
|n  the  client  or  the  counsel,  which  makes  ^t  doubly  our  duty  to  take  can 

(a)  Cie.  Pro.  A^-ohia,  %  S. 
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tixni  we  are  not  led  away  by  the  ^impreBsions  on  their  minds,  or  rmand 
too  ready  to  yield  to  that  ecolesiastical  authority  whioh,  in  my  ^ 
opinion,  justly  and  wisely,  it  has  been  the  duty  and  the  boast  of  this 
Court,  in  all  ages,  to  watch  with  peculiar  jealousy. 

If  Henry  reckoned  upon  Cranmer  as  a  mean  aad  servile  churchman, 
who  would  always  yield  to  his  caprices,  he  assuredly  mistook  his  maa. 
The  archbishop  more  than  once  thwarted  the  inclination  of  his  sovweign. 
When  Anne  Boleyn's  fate  was  sealed,  ^^  Cranmer  alone,"  (saysHume(a)) 
^*  of  all  the  queen's  adherents,  still  retained  his  friendship  for  her ;  and, 
16  far  as  the  King's  impetuosity  permitted  him,  lie  endeavoured  to  mo* 
derate  the  violent  prejudices  entertained  against  her."  His  long  letter 
of  remonstrance  is  preserved  by  Burnet  ;(6)  and  probably  no  surer 
method  could  have  been  found  for  exasperating  a  selfish  monarch  than 
to  protect  the  Queen  in  her  prosecution.  Again :  I  would  mention  that 
afterwards,  in  1589,*  when  the  Six  articles  were  drawn  up  by  a  committee 
of  the  privy  council  appointed  by  the  King,  they  met  with  Cranmer's 
vigorous  'opposition.(c)  When  they  were  afterwards  brovght  into  the 
House  of  Lords,  &ere  also  he  spoke  against  them,  dedining  to  obey  the 
King's  injimetum  to  absent  himself;  and  this  at  a  tame  when  the  royal 
mind  was  bent  on  the  extirpation  of  all  doctrines  differing  firom  his  own, 
by  torture  and  death. 

Bat,  taking  that  expression  in  its  milder  sense,  as  only  stating  the 
King's  hope  that  Cranmer  would  be  willing  to  listen  to  his  suggestion, 
Cranmer  was  not  immortal,  and  other  less  friendly  or  less  tractable 
^metropolitans  might  succeed  him.  Henry  8  knew  the  strength  r«^r 
and  obstinacy  of  religious  fSuth  from  his  own  experience,  having  ^ 
seen  one  of  the  most  upright  and  virtuous  of  men,  lately  his  own  well 
beloved  chancellor,  lay  his  head  on  the  block,  rather  than  admit  his 
supremacy.  He  had  seen  the  power  of  eminent  ecclesiastics  both  at 
home  and  abroad :  he  could  not  be  ignorant  of  the  past,  but  was  proba- 
bly as  well  acquainted  with  the  time  of  Henry  2  and  Thomas  i,  Becket 
as  with  any  other  chapter  of  English  history.  Why,  with  full  means 
of  securing  his  own  complete  control  orer  so  capital  a  part  of  his 
government  as  the  making  of  bishops,  he  should  leave  it  in  any  degree 
to  hazard,  no  ingenuity  can  discover  a  risason.  And,  besides,  the  Par- 
liament itself,  at  its  meeting,  had  expressed  their  discontent  with  the 
clergy,  and  especially  had  complained  of  the  archbishops'  courts,  which 
they  could  feel  no  temptation  to  invest  with  any  new  jurisdiction. 

These  considerations  are  surely  entitled  to  great  weight,  the  whole 
argument  on  the  other  side  resting  on  the  single  word  ^^oonfarm"  found 
in  the  statute.  It  does  not,  however,  stand  singly,  but  is  joined  with 
election,  ^'  to  confirm  the  said  election :"  and  these  words  plainly  and 

(a)  HiBt  EngL  (H.  8),  eh.  xxxL  toL  It. 

<  h)  mat  BM'onii.  Put  L  Book  IIL  Vi^  1.  p^  t64  (Bd.  1816). 

(«)  lb.  pp.  465,  466,  482. 
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more  naturally  describe  a  duty  connected  with  an  election,  necessary  to 
be  performed  by  somebody,  which  appears  originally  to  have  devolyed  on 
the  metropolitan. 

In  the  times  when  the  election  was  real,  two  things  required  to  be 
certified  to  the  high  functionary  who  had  to  confirm  it,  not  having  been 
then  and  there  present:  first,  that  the  election  was  duly  made;  se- 
condly, the  identity  of  the  person  who  brought  the  certificate. 
^f,.n^  *The  office  of  ascertaining  these  matters  was,  perhaps,  scarcely 

•J  befitting  the  dignity  of  the  archbishop,  if  that  had  been  all ;  but 
bis  presence,  his  benediction,  his  gracious  reception  of  his  new  colleague 
in  the  sight  of  the  people,  tended  to  secure  their  respect  and  obedience. 
Those  who  maintain  this  rule  say  that  he  had  much  more  to  do,  to  hold 
a  Court  for  summoning  accusers  from  every  quarter,  and  for  hearing 
every  kind  of  objection  to  the  eligibility  of  the  lord  bishop  elect :  and 
the  question  is,  not  whether  he  had  authority  to  cotifirm  or  not,  and  to 
exercise  some  discretion,  but  whether  he  was  bound  to  open  a  court  of 
this  description  for  the  purpose  first  described:  such  is  the*duty  now 
sought  to  be  imposed  on  the  Archbishop  of  Canterbury.  I  would  ask, 
is  there  any  necessity  for  this  ?  That  person  was  formerly  ordained  a 
deacon,  more  lately  a  priest :  the  whole  world  were  called  upon  at  those 
two  several  periods  to  pronounce  whether  they  suspected  him  of  any 
great  crime  or  o£fence.  If  they  did  on  his  first  ordination,  that  was 
delayed  until  he  was  clear  of  the  charge.  The  same  process  was  again 
gone  through  when  he  was  made  a  priest.  All  might  come  to  make 
particular  accusations,  if  they  thought  proper,  of  any  great  crime  or 
o£fence :  and  then  that  was  cleared,  or  the  ordination  could  not  proceed. 
This  person  then  has  already  twice  undergone,  every  bishop  has  under- 
gone this  ordeal  ;  and  the  ordaining  bishop  was  twice  enabled  to  insti* 
tute  all  needful  inquiries  into  his  life  and  conversation.  But  the  deacon 
has  become  a  priest,  and  the  priest  become  now  the  lord  bishop  elect, 
bearing  the  additional  testimony  of  the  election  itself,  by  parties  com- 
petent to  judge  of  his  fitness  in  all  respects ;  or,  since  that  statute,  he 
♦^^71  '^''^^S^  ^^^    nomination    by  the  *Crown.    Is  that  to  pass  for 

•J  nothing  as  a  testimonial?  Why  is  the  archbishop  to  suspect,  and 
to  commence  any  inquiry  ?  And,  much  more,  why  is  he  to  call  upon  all 
mankind  to  question  the  confirmation  ?  If  the  election  were  in  the  people 
at  large,  every  one  voting  according  to  his  opinion  of  the  candidate,  no 
instance  occurs  of  such  a  court  of  accusation  being  held.  But  here  the 
election  had  passed  away  from  the  people,  and  vested  for  ages  in  the 
dean  and  chapter,  who  have  preseiited  the  bishop  elect  for  confirmation, 
under  the  express  recommendation  of  the  Crown. 

The  limitation  of  time  imposed  by  the  statute  on  the  two  great  pro- 
eesses  of  election  and  consecration  seems  to  a£ford  material  support  to 
this  view.  The  election  must  be  made  in  twelve  days :  if  not,  the  king 
may  nominate.     The  archbishop  is  enjoined  to  consecrate  in  twenty 
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days,  which  would  suffice  for  the  preparation  and  transmission  of  docu- 
ments from  the  more  distant  parts  of  the  country.  Again,  the  election 
is  reduced  to  a  mere  form,  the  appointment  being  both  virtually  and  in 
terms  to  be  made  by  the  king.  The  consecration  wears  a  more  solemn 
aspect;  the  Book  of  Common  Prayer  prescribes  the  impressive  forms 
with  awful  sanctions.  The  bishop,  when  elected,  and  his  election  con- 
firmedt  before  receiving  episcopal  ordination,  is  to  be  called,  tried,  and 
examined :  and  the  archbishop,  after  receiving  him  at  the  hands  of  two 
bishops,  demands  the  king's  mandate  for  his  consecration.  Certain  oaths 
follow ;  then  the  litany ;  ^^  then  the  archbishop  sitting  in  his  chair"  shall 
put  certain  fixed  questions  to  him  that  is  to  be  consecrated,  and  to  those 
fixed  answers  are  to  be  given  by  him.  The  thirty-sixth  of  the  Articles 
of  Religion  declares  expressly  that  the  ^consecration  shall  be  in  r^^f,4r^ 
that  form,  which  shall  be  deemed  perfect,  and  according  to  the  ^ 
law  of  God.  The  consecration  therefore  is  said  to  be,  like  the  election, 
little  more  than  nominal ;  the  one  initiated  by  the  dean  and  chapter,  and 
the  other  consummated  by  the  archbishop,  but  both  in  reality  the  acts 
of  the  King :  and,  if  this  be  so,  we  are  asked  to  discover  some  reason 
why  the  confirmation  should  be  more  real  than  these. 

The  answer  attempted  is  that  the  word  ^^  confirm"  had  a  known  legal 
meaning  in  the  time  of  Henry  8,  and  was  used  by  the  Legislature  in  its 
legal  sense.  After  remarking  that,  though  it  might  bear  that  sense, 
it  did  not  bear  it  to  the  exclusion  of  any  other,  I  will  proceed,  however, 
to  inquire  what  was  at  that  time  the  meaning  of  confirmation  by  the 
archbishop,  and  whether  the  gentlemen  who  come  forward  and  contend 
that  confirmation  was  understood  to  mean  the  power  of  holding  a  Court, 
with  the  duty  of  summoning  all  persons  to  come  in  and  oppose  the  con- 
firmation of  the  bishop  elect,  are  right  in  so  contending.  The  favour 
of  his  sovereign  is  supposed  to  place  the  lord  bishop  elect  in  no  position 
analogous  to  anything  I  am  aware  of  but  that  of  a  felon,  upon  whose 
trial  the  jury  is  charged;  he  has  pleaded  ^^Not  guilty;"  and  forthwith 
all  persons  are  invited  by  public  proclamation,  if  they  know  of  any 
treasons,  murders,  felonies,  or  other  misdemeanors  done  or  committed  by 
the  prisoner,  to  come  forward  and  give  their  evidence.  In  that  situa- 
tion the  bishop  is  placed  by  the  favour  of  the  Crown.  The  black  catfr- 
logue  of  treasons,  murders,  felonies,  and  misdemeanors  is  made  darker 
and  more  ominous  by  that  word  which  has  crowded  with  crimes  the 
records  of  ^mankind,  the  fatal  and  comprehensive  description,  r^g^g 
heresy. 

When  engaged  on  this  general  subject,  I  think  it  necessary  to  re-assert 
what  has  so  often  been  declared  by  our  illustrious  predecessors  in  this 
Court,  and  by  the  greatest  writers  on  the  English  Constitution,  that  the 
canon  law  forms  no  part  of  the  Uw  of  England,  unless  it  has  been 
brought  into  use  and  acted  upon  in  this  country.  Hence,  rather  differ- 
ing from  what  I  have  heard  to-day,  I  am  of  opinion  that  the  burden  of 
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proof  rests  on  those  who  Affirm  the  adoption  of  anj  portion  of  it  in 
England.  I  thought  of  stating  that,  merelj  hj  way  of  protest,  becaiue 
some  things  vere  said  at  the  bar  which  seemed  t)  question  so  importaat 
a  position.  But  I  do  not  dwell  upon  it,  not  wanting  that  principle  here, 
inasmuch  as  I  am  fidly  oonyinced  that  this  practice  has  never  existed  at 
all  authoritativelj  in  this  countrj :  and  for  this  I  mainly  rely  on  the 
arguments  of  those  learned  gentlemen  who  have  supported  the  present 
motion :  they  haye  satisfied  me  that  no  such  opposer  ever  has  been 
heard  on  any  such  occasion :  this  fact  I  draw  not  from  affidavits  or 
documents ;  but  the  total  absence  of  all  affirmative  proof  of  a  proceed- 
ing extraordinary,  so  striking,  and  so  affecting,  that  if  it  ever  took  place 
it  must  have  been  notorious,  proves  to  me  that  it  nev^  took  place ;  there 
is  not,  in  my  opinion,  a  trace  of  such  proof;  all  records,  historical  and 
legal,  present  a  perfect  blank  to  our  investigation  of  this  subject.  It 
was  thrown  out  on  the  motion  that  such  opposition  had  never  been 
necessary  before,  as  if  none  suspected  of  unsound  doctrine  had  ever  been 
raised  to  the  episcopal  office.  What  7  During  all  the  centuries  that 
MCM  Christianity  has  flourished  in  this  country,  not  one  '^infected  with 
^  heretical  opinions  or  bonfi  fide  thought  to  be  so  tainted  ?  Was 
there  in  those  dark  ages  no  spirit  of  persecution,  no  spiritual  pride? 
But,  supposing  all  to  have  been  orthodox  and  universally  admitted  to 
be  so,  has  no  one  ever  been  promoted  whose  piety  and  morals  were  not 
wholly  above  all  exception  ?  And,  even  assuming  this,  were  there  none 
capable  of  preferring  a  false  charge?  Was  envy  dead,  was  faction 
banished  from  the  world  ?  Where  were  the  sons  of  Belial  at  that  time} 
We  know  that  the  family  is  not  extinct  even  now :  and  there  never  conld 
be  a  field  in  which  they  could  act  with  so  much  delight. 

Observe  what  would  happen.  ^^  Gome  forth  and  oppose  the  confinn- 
ation  of  the  bishop  elect :"  such  is  the  invitation  of  the  public  officer  to 
the  whole  people,  ^st  pronounced  in  the  church,  afterwards  ejaculated 
at  the  door.  An  answer  would  surely  have  been  heard  in  some  quarter: 
^^  Here  am  I  to  tell  you  that  I  remember  the  bishop  elect  at  college  some 
twenty  years  ago ;  and  I  recollect  some  irregularities  of  conduct  which 
in  my  judgment  unfit  him  for  a  bishop."  A  second  says:  "  He  is  justly 
suspected  by  me  of  having  but  recently  performed  the  church  service  in 
a  state  of  ebriety.'*  The  changes  may  be  rung  on  all  those  offences  or 
defects  which  are  blemishes  to  the  episcopal  character,  all  from  which 
the  pharisee  blessed  Ood  that  he  was  himself  exempt.  His  mother's 
chastity  may  be  impeached,  or  his  own  ill  management  of  his  son.  The 
archbishop  may  deem  the  charges  frivolous,  or  may  know  them  to  be 
false ;  he  may  think  that  they  have  been  atoned  for  by  a  long  life  of 
piety  and  virtue  ;  or  he  may  know  the  accusers  to  be  infamous  and  m*' 
Ugnant,  and  utterly  unworthy  of  belief.  This,  however,  does  not  alter 
*6fi11  ^'  *duty :  the  inquiry  must  proceed;  and,  whatever  the  resolt, 
-^  even  if  the  confirmation  is  delayed  but  a  day,  some  taint  of 
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calamDy  majr  remain.  Bat  before  theae  article  ar^  well  committed  to 
writing  comes  the  nnfathomable  charge  of  heresy,  to  be  proved  by  ex- 
tracts from  books,  or  reports  of  coxiver^ations  jn  their  nature  difficult  to 
understand,  remember,  and  report,  and  defying  the  moat  innocent  man 
to  answer  them  without  the  comparison  of  other  passages,  and  the  ex- 
planation that  may  take  out  the  ating,  JI  no  other  effect  results,  he 
must  be  a  clumsy  accuser  who  could  not  prolong  the  debate,  so  that  the 
confirmation  might  be  ^^  letted^  deferred,"  and  "  delayed"  till  the  natural 
life  of  all  concerned  is  closed,  the  see  Iq  the  m^an  time  remaining  with- 
out a  bishop,  and  the  archbishop's  whole  time  havi^  been  diverted  from 
his  high  duties  to  this  absorbing  investigation. 

The  existence  of  this  court  being  io^erred,  we  are  ^ext  to  infer  what 
its  proceedings  must  be.  This  we  derive  from  the  citation  of  opposers, 
from  the  formula  used  in  confirmation,  and  from  th^  $€hedt$la  prima  ex- 
hibited by  the  proctor  to  the  dean  and  chapter,  who  prays  that  their 
election  be  confirmed.  This  schedilla  is  thus  doacrihed  by  Biahop  Gibson 
in  a  note  to  atat  25  H.  8^  c.  20,  correctly  copied  by  Mr.  Stephens  in  his 
useful  work  oji  Ecclesiastical  and  Sleemoaynary  St^tuties.(a)  ^'  The  said 
proctor,  in  the  name  of  the  dean  land  chj9>pter,  exhibiting  the  citation  and 
return  above  mentioned ;  pra>ys,  thi^t  the  oppoaera  (if  wj  bfs)  not  appear- 
ing, may  be  pronoimced  contumacious,  and  ^precluded  from  r^azq 
further  opposition,  p.nd  that  the  con$r^lation  ipay  be  proceeded 
in;  which  is  accordingly  done  by  this  schedule."  A  ^ummaria  petitio 
is  then  presented  by  the  sai^e  proctpr^  setting  forth,  among  other 
things,  the  fitness  of  the  persoA  el^cted.  A  ^^nehedvla  tecunda :  before 
sentence,  a  second  prsecoiiization  of  the  oppositors  (if  any  be)  is  made, 
ad  for  69  exteriors  eeelesispy  and  (none  appearing)  they.;^e  declared  con- 
tumacious, by  a  ^eoond  schedulp."  In  this  court  of  ppnfirmation  then, 
which  is  turned  by  the  argument  into  9  iQourt  of  opposition,  it  is  abao- 
lutely  taken  for  granted  that  no  opposers  will  appear ;  and,  if  they  do, 
no  provision  is  miade  for  their  being  heardt  nor  fpr  what  shajl  be  done  if 
they  are  heard ;  in  truth,  the  non-»ppp^ance  pf  oppoaers  is  as  much  ^ 
part  of  the  proceeding  aa  any  ot|ier  piurt  of  it,  though  the  absurd  form 
of  pronounci|ig  them  contumacious  ||  still  preserved,  pwhaps  through  thp 
jealousy  of  al)  ehitnge  which  has  eR  dflien  obatrueted  improvempnt,  per- 
haps from  anoth^  difficulty  gei^er^Uy  foimd  in  the  way  of  refprmation^ 
because  certain  emoluments  were  pimied  by  theae  idle  ceremonies  iu  each 
of  their  ten  stagea. 

The  evidence  then  that  this  oj^osiUon  actually  took  place  in  the  most 
ancient  times  is  the  very  same  ^^  that  which  wo^ld  prpve  its  e^istencp 
during  the  last  three  centuries,  the  fact  of  the  proclamation  made.  B^t 
we  know  the  coptrary  of  this.  In  point  of  fact  it  haa  bpen  mere  matter 
of  form  during  the  whole  of  the  latter  period.  Why  not  pf  the  former  ? 
When  the  inadequacy  must  have  always  been  as  palpable  as  the  iniquity 

(a)  The  Statates  relating  to  the  EcoIesiMtioal  sfid  E^eemoeyna^  Iqetitattops  of  £nglni)(l,  Aa 
By  A.  J.  Stephens,  toL  I  p.  157,  note  v2).    1  Gib*,  Cod.  110,  qote  r  (2d  p^). 
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of  a  proceeding  which  would  have  no  certain  results  but  oncharitable 
feelings  and  permanent  disquiet  in  the  church,  why  may  not  the  ecclest- 
n^octyx  astical  authorities  *themselyes,  even  in  the  most  ancient  times, 
have  the  credit  of  tacitly  surrendering  so  invidious  and  dangerous 
a  power,  or  rather  of  refusing  to  adopt  it  ?  I  will  not  say  that  any 
attempt  to  carry  this  supposed  law  into  effect  must  have  shown  its  impracti- 
cability and  insured  its  rejection  ;  but  such  a  consequence  is  highly  pro- 
bable, and  will  best  account  for  its  non-appearance  in  the  books. 

But  let  us  consider  what  a  mighty  edifice  is  sought  to  be  raised  on  tbs 
naked  word  '^  confirm :"  a  court  for  the  trial  of  unknown  accusations, 
a  judicial  authority  with  process  and  practice  of  its  own,  the  power  of 
summoning  and  compelling  witnesses,  of  securing  respect  to  itself,  and 
enforcing  its  orders  and  decrees.  We  are  told  that  the  archbishop  has 
already  a  court  so  endowed,  the  Court  of  Audience,  which  appears  in 
Lord  Coke's  enumeration  in  his  4th  Institute,(a)  who  never  imagined, 
however,  that  it  enjoyed  those  functions ;  yet  all  admit  that  this  Court 
is  possessed  of  no  contentious  jurisdiction  whatever :  the  Vicar  General 
presides  there ;  but  he  is  no  necessary  party  to  attend  the  confirmation 
of  a  bishop's  election.  That  this  Court  has  ever  done  what  the  arch- 
bishop is  now  required  to  do,  no  one  has  pretended. 

That  the  appointment  of  bishops  is  vested  exclusively  in  the  Crown 
since  the  time  of  Henry  8,  has  been  an  universal  opinion :  that  any 
opposer  ever  appeared,  there  is  not  even  the  shadow  of  a  surmise.  The 
records  of  the  Court  of  Audience,  and  of  all  other  ecclesiastical  courts, 
are  silent  as  to  any  attempt  of  the  kind,  with  a  single  exception,  to  which 
I  now  advert.  In  1628,  Bishop  Mountague  was  presented  for  confirm- 
ation :  •according  to  custom,  opposers  were  challenged ;  and  con- 
-I  trary  to  custom  an  opposer  claimed  to  be  heard.  He  accused 
him  of  personal  unfitness  on  account  of  the  Bishop's  theological  opinions. 
The  Vicar  General,  Dr.  Rives,  is  reported  to  have  refused  him  a  hear- 
ing ;  but  he  is  said  to  have  grounded  his  refusal  solely  on  the  fact  that 
the  charge  was  not  written,  and  then  to  have  added  that,  if  it  had  been 
written,  he  would  have  received  it.  The  report  is  loose  and  unauthenti- 
cated.  But,  if  literally  true,  to  what  does  it  amount  ?  Of  Dr.  Rives 
we  know  but  little,  and  that  not  much  to  his  credit :  but  that  which  is 
said  to  be  the  law  under  circumstances  not  requiring  judicial  considera- 
tion is  of  little  value.  We  have  reason  every  day  to  repudiate  the  claim 
to  make  law  by  these  obiter  dieta.  To  me,  however,  it  is  tolerably  clear 
that  Dr.  Rives  was  wrong,  if  the  law  is  as  the  prosecutors  of  this  rule 
suppose  :  nothing  is  said  in  that  law  about  writing :  the  opposers  might 
be  unable  to  write.  The  person  who  wished  to  become  an  opposer  to 
the  confirmation  of  the  Bishop  of  Manchester  (6)  may  now  come  forward 
for  a  mandamus,  and  argue  that  that  act  was  null  and  void  because  his 

(a)  4  Init  S37. 

(6)  B«6,  for  m  notiee  of  tliii  oaae,  Mr.  A.  J.  StepheoB*!  PraoUoal  TreatiM  of  the  Laws  rcUtiBf 
t»  the  Clergy,  toL  U.  Addend^  p.  1462,  note  (1). 
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opposition  was  shut  out  for  the  same  bad  reason.  True:  that  right 
reverend  prelate  has  been  consecrated ;  but,  if  this  court  of  confirmation 
is  boond  to  hear  all  opposers,  and  the  refusal  renders  the  proceedings 
null  and  void,  a  very  plausible  foundation  at  least  is  laid  for  a  motion 
for  a  mandamus  in  that  case  as  well  as  this. 

Some  dicta  were  also  cited  from  our  law  books,  or  rather  one  dictum  in 
the  case  of  Eyans  v.  Askuithe,  Palm.  457,(a)  reported  by  Sir  Oefrey  Pal- 
mer and  Sir  W.  Jones.  A  ^distinction  was  taken  between  a  p^,^^. 
bishop  elect  only,  and  a  bishop  confirmed.  The  Dean  of  York  ^ 
had  been  promoted  to  an  Irish  bishopric.  In  an  interval  of  a  year, 
which  passed  between  his  promotion  and  his  confirmation,  he  had  granted 
a  lease  as  dean ;  and  the  question  was,  whether  he  was  not  incapacitated 
from  doing  so  by  becoming  a  bishop.  The  Court  said  he  was  not  a 
bishop  till  confirmed :  his  title  to  the  temporalities  was  but  inchoate. 
The  Court  said ;  till  confirmed  he  may  possibly  be  rejected.(i)  One  of 
the  Judges,  in  the  course  of  the  very  extended  argument,  about  half  the 
length  of  that  argument  which  we  have  lately  heard,  declared  that  oppo- 
sers  on  the  occasion  are  alwajrs  summoned.  This  was  perfectly  unex- 
ceptionable ;  but  it  proves  nothing  to  the  point.  His  full  title  depends 
on  the  archbishop's  confirmation ;  and  in  the  course  of  that  proceeding 
cpposers  are  called  for :  they  were  called  for  on  the  present  occasion. 
Judge  Whitlooe,  to  show  that  the  nomination  was  not  alone  sufficient, 
alludes  to  the  possibility  of  its  never  being  completed,  and  speaks  of  the 
ceremony,  which  plainly  shows  its  imperfection ;  but  he  drops  no  Jiint 
that  he  had  ever  heard  of  an  opposer  being  admitted ;  and  so  he  leaves 
the  case  precisely  where  it  was. 

A  useful  pamphlet  (c)  was  referred  to  by  the  learned  civilian  who  sup- 
ported the  rule,  ^  collection  of  extracts  showing  the  sentiments  enter- 
tained by  canonists,  divines,  and  others  upon  the  royal  prerogative,  not 
by  judges  or  students  of  either  branch  of  law.  The  general  scope  of  this 
little  work  is  to  illustrate  the  doctrine  so  clearly  laid  down  in  the  87th 
of  our  Articles,  that  the  Sovereign  has  not  the  power  of  the  keys,  and 
cannot  ^confer  orders;  ^^The  Queen's  Majesty  hath  the  chief  r^cgea 
power  in  this  realm  of  England,  and  other  her  dominions,  unto 
whom  the  chief  government  of  all  estates  of  this  realm,  whether  they  be 
ecclesiastical  or  civil,  in  all  causes  doth  appertain,  and  it  is  not,  nor  ought 
to  be  subject  to  any  foreign  jurisdiction.  Where  we  attribute  to  the 
king's  majesty  the  chief  government  by  which  titles  we  understand  the 
minds  of  some  dlanderous  folks  to  be  offended :  we  give  not  to  our  princes 
the  ministering  either  of  Gtoi's  word,  or  of  the  sacraments,  the  which 
thing  the  injunctions  also  lately  set  forth  by  Elizabeth  our  Queen  do  most 
plainly  testify :  but  that  only  prerogative  which  we  see  to  have  been 
given  always,  to  all  godly  princes  in  holy  Scriptures  by  Ood  himself,  that 

(a)  8.  a  1  (W.)  Joau,  168.    Bee  p.  508,  note  {a),  antft. 

{h)  Palm.  474,  («)  The  Royalty  of  the  Crown,  Ao.    See  p.  Ml,  ant^ 
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18  that  tbej  should  role  all  estates  and  degrees  committed  to  their  charge 
by  God,  whether  they  be  ecclesiastical  or  temporal,  aad  restrain  with  the 
civil  sword  the  stubborn  and  evil  doers."  The  whole  of  this  article  must 
be  taken  together.  Thefe  n  no  power  of  the  keys ;  none  to  ordain,  or 
to  absolve :  but  there  is  a  power  over  ^^  all  states  amd  degrees  committed 
to  their  charge  by  God,  whether  they  be  eo^d^iastioiA  or  temporal." 
This  is  the  power  dahned  now  to  be  exercised  by  the  Growt,  but  whidi 
the  Grown  doee^  not  in  effect  possess  if  the  archbishop  can  reject  on  oppo- 
sition the  bishop  nominated  by  thfe  Crown^ 

One  of  thesid  extl'aiets,  taken  from*  a  dialogde  between  a  Roman  Gatliolie 
and  a  member  oi  the  Chinch  of  Enj^iiaxi^  h^  reHi»rkable.(a)  The 
Gatholic  objects  that  under  the  ReftMrmatiion  thorls  tae^  as  many  popes  as 
^SBll  ^^S^'  and  theit  they  do  assnto  priestly  power ;  but  ike  ^answer 
-'  of  the  metnb^  of  At  Chtoick  of  England  is  thisr  ^'The  free- 
dom of  election  doth  not  exckide  the  King's  saiioped  authority,  but  force 
and  tyranny  only.  If  any  thnworthy  person  shoald  be  forced  upon  them 
against  their  willSj  or  the'  clergy  should  be  cotiBtrained  to  give  their 
voices  by  force  and  thi^eateHing,  such  an  election  caiuaot  be  said  to  be 
free.  But  if  the  King  do  noftiilatiB  ^  Worthy  person  according  to  the 
laws,  as  0!ir  kings  hav«  ils(dd<  to  do,  and  give  thiem  authcHrity  to  choose 
him,  there  is'  tL>o  reaiton  why  this  may  not  be  <^lled'  a^fir^e  election.  For 
here  is  no  force  nor  Violence  used."  ^en  l!he  Galiiolic  proceeds :  ^^  But 
if  the  King,  dieoeived  by  uai^eserved^  recommendations,  i^ould  happen  to 
propose  to  the  ciiergy  a  pei<soil  maleamed,  or  of  ill  morals,,  or  otherwise 
manifestly  unworthy  of  iStM  fdkictio&)  what's  to  be  done  tiita  ?"  The 
answer  is :  ^^  Our  kings"  ^^  are  wont  to  proceed  in  tlies^  oases  maturely 
and  cautiously ;  t  mean,-  wi^  the  utmost  care  and  prudence :  and  hence 
it  comes  ^  p&se  that  the  Church  ofi  England  is  at  this  time  in  such  a 
flourishing'  cotiditiod."  Th;e&  he  puiisudB  it :  ^^  Siiice  they  aire  but  men, 
they  are  liable  to  human  weakness*:  and,  therefore^  what  is  to  be  done, 
if  such  a  case  shbuld  happen  ?"  The  answer  is,  ^^  If  the  electors  could 
make  sufficient  proof  of  such  ciflmea  or  incapacities^  I  tilink,  it  were 
becoming  them,  to  re^r^i^ent  t^e  same  to  the' King  with  all  due  humili^, 
modesty,  and  d^ty ;  HuDably  beseeching'  his  Majesty,  out  of  his  known 
clemency,  to  take  care  of  the  interest  of  the  widowed  CMiroh.  And 
our  princes  are  s6  fatnotiS'  fbr'  flieir  piety^  aikd  condescMision,  tfaat^  I 
doubt  not  but  Ms  Majesty  would' grftdously  answer  their  pious  petition, 
and  nominate  another  uif^ite^ptioildble  person,  agreeable  to  all  their 
*6/>81  ^^^^^*  ^hus  a  mutual  '^'affection  would  be  kept  up  between  the 
^  bishop  and'  his  church.  Thus  I  have  showed  you,  that  our  kings 
have  had  a  singular  prerogative  in  the  election  of  bishops :  and  now  I 
am  to  prove  that  they  had  the  same  lawfUly."  Then  King  Charles  3 
is  alluded  to  in  thifr  paiiiplildt()()  aft  <^  having  taken  into  hia  serious  con* 

(a)  Lindsay'i  translation  of  Maflon'v  Vlndtote  Bm1mI»  An^mam  <lttd^in*  13ha' Bayalty  sf 
M9  Grown,  Jpo.,  p.  17. 
ib)  Th«  Royalty  of  the  Crow%  A&y  p.  SS. 
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^deration  howmach  it  will  eonduce  to  the  glory  of  God,  oar"  (the  king's) 
**  own  honour,  and  the  welfare  both  of  our  chnrch  and  aniversities,  that 
the  most  worthy  men  be  preferred  and  fayoured  according  to  their 
merits,"  and  made  an  order  that  no  secretary  of  state  should  move  his 
Majesty  on  the  behalf  of  any  person  whatever  for  preferment  in  the 
church  without  having  the  attestation  of  certain  high  persons,  including 
the  Archbishop  of  Canterbury  and  the  Bishop  of  London  for  the  time 
being.  King  William  8  made  a  similar  order.(a)  But  all  this  was  with- 
out the  least  reference  to  the  supposed  power  of  the  archbishop  to 
examine  and  to  enter  into  any  procee£ng  at  the  time  of  the  confirm- 
ation. 

Bishop  Gibson  is  mentioned  in  the  same  pamphlet ;  and  he  is  a  most 
remarkable  authority  in  my  opinion  upon  the  subject  He  was  assailed 
by  one  of  the  most  learned  Judges  who  ever  sat  in  this  Court,  Sir  Michael 
FosTER,(})  as  one  disposed  to  erect  the  church  into  an  imperium  in  im- 
perioj  a  sacerdotal  order  which  must  in  time  absorb  all  the  other  powers 
in  the  state.  Gibson  wrote  his  invaluable  treatise,  the  great  storehouse 
of  ecclesiastical  law ;  and  from  that,  copying  more  ancient  works,  we 
derive  all  the  evidence  in  favour  of  this  application.  Yet  neither  in 
that  work  nor  in  the  course  *of  any  proceedings  taken*  by  him  r^c^eq 
does  he  assert  the  existence  at  any  time  of  a  power  in  the  arch-  '~ 
bishop  to  defeat  by  such  an  inquiry  as  that  suggested  the  nomination  of 
the  Crown. 

There  were  certainly  questionable  appointments  madie  of  persons  of 
doubtful  orthodoxy ;  upon  which  it  is  only  necessaiy  to  mention  that  no 
less  than  four  times  Bishop  Hoadly  gave  all  mankind  the  opportunity 
which  resulted  from  this  supposed  course  of  summoning  all  to  appear  to 
make  their  opposition  to  his  election  on  account  of  his  opinions.  No  such 
opposition  was  ever  made,  though  there  might  be,  and  Very  probably  was, 
remonstrance  against  his  appointment.  Acting  on  this  principle,  too, 
Archbishop  Wake  remonstrated  successfully  against  the  promotion  of 
Samuel  Clarke,  and  Bishop  Gibson  against  that  of  Dr.  Bundle.  From 
an  able  treatise  lately  published  in  a  magazine,  which  is  quoted  in  the 
same  pamphlet,(a)  we  are  told  that  other  sovereigns  have  consulted  the 
archbishop  before  they  promoted  to  ofBces  of  such  high  importance.  Bui 
not  a  word  is  uttered  to  show  that  the  archbishop  could  institute,  and  was 
bound  to  institute,  an  inquiry  into  the  merits  and  demerits  of  the  parties 
nominated  by  the  Crown  if  any  opposer  thought  proper  to  malign  them 
at  the  time  of  confirmation. 

I  will  not  take  an  imaginary  case,  but  will  now  advert  to  recent  facts, 
as  much  a  part  of  the  history  of  our  country  as  those  which  occurred  in 
the  time  of  Henry  or  Elizabeth.    We  know  that,  on  the  rumour  of  an 

(a)  The  Boyftltj  of  the  Crown,  Ac,  p.  80. 

(fr)  1735.    In  a  punphlet  entitled  "  An  Ezaaination  of  the  Soheme  of  Ohnroh  power  laid  dowa 
in  the  Codex/'  Ae,    See  Dodeon'a  Life  of  Sir  M.  Foster,  p.  IS. 
(e)  The  Boyal^  of  the  Crown,  Ac,  pp.  53,  54. 
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intention  of  the  Crown  to  make  a  particular  promotion,  thirteen  or  four- 
teen right  reverend  bishops  thought  the  appointment  highly  objectionahle, 
♦f^AOl  ^^^  ^addressed  to  the  prime  minister  a  strong  remonstranoe 
^  against  it.(a)  They  urged  various  topics — ^the  probable  discontent 
of  the  clergy,  the  recorded  censure  of  one  of  our  universities ;  but  there 
was  one  topic,  of  far  greater  weight  if  this  application  is  sustainable,  to 
which  they  never  adverted.  They  never  warned  the  minister  against  the 
scandal  of  a  public  opposition  at  the  time  of  confirmation,  and  the  pos- 
sibility of  the  Queen's  nominee  being  rejected  by  the  archbishop  as  a 
heretic.  One  of  the  most  distinguished  among  them(})  warmly  entreated, 
for  the  dean  and  chapter,  that  they  might  not  be  exposed  to  the  peril  of 
a  praemunire,  nor  be  called  upon  to  elect  one  whom  in  their  conscience 
they  could  not  approve,  since  their  rejection  must  be  followed  by  that 
consequence.  There  was  no  such  intercession  in  favour  of  the  archbishop 
who  might  incur  the  same  danger ;  no  intimation  that  his  Grace  was  not 
equally  bound  by  the  statute  to  confirm  the  person  if  he  should  be  named 
by  the  Crown ;  no  assertion  of  the  danger  and  disgrace  of  an  opposition 
so  likely  to  arise  in  numerous  quarters  if  one  condemned  by  a  convoca- 
tion at  Oxford  should  be  elevated  as  a  mark  for  animadversion  in  St 
Mary's  Church. 

The  archbishop  is  said  to  be  converted  into  a  mere  machine  by  exer- 
cising the  functions  with  which  he  is  well  contented.  The  phrase  sug- 
gests to  me  the  idea  that  our  writ  is  sought  for  to  construct  a  machine 
fraught  with  something  like  galvanic  influence  to  revive  a  body  which  has 
been  dead  for  ages,  that  it  may  perform  some  convubive  manoeuvres  for 
twenty  days,  and  then  relapse  for  ever  into  its  dread  repose.  Bat 
*6611  ^^^  simile  would  imply  that  the  form  once  had  animation,  which 
^  in  my  conscience  I  do  not  believe.  It  is  not  true  to  represent  the 
archbishop  as  a  mere  machine,  even  if  ministerial  in  the  confirmation.  I 
have  shown  some  duty  attaching  to  that  office,  not  unlike  that  of  a  return- 
ing officer  at  a  parliamentary  or  municipal  election.  This  confirmation 
is  necessary  to  give  the  new  bishop  all  his  rights.  The  archbishop  is  not 
unlikely  to  make  some  inquiry  touching  the  bishop  elect :  and,  if  the 
result  should  lead  him  to  the  opinion  that  the  appointment  would  be  inju- 
rious, he  may  (as  we  have  'seen)  advise  the  Crown  in  the  first  instance 
against  issuing  the  cong^  d'^lire  and  letter  missive.  Even  afterwards,  if 
he  is  since  informed  of  facts  which  really  convince  him  of  such  mischief, 
he  may  still  resort  to  the  Sovereign,  and  request  to  be  relieved  from  the 
painful  duty  imposed  by  the  statute.  He  may  make  it  clear  that  the 
cong^  d'^ire  and  letter  missive  were  obtained  in  ignorance  of  the  truth 
and  ought  to  be  set  aside. 

Extreme  cases  are  ingeniously  devised,  but  are  not,  and  cannot  with 
decency  be  thought,  possible.    But,  even  if  the  worst  be  supposed,  if  the 

(a)  See  Mr.  JebVa  report  Ae.,  p.  6,  note  (e). 
(6)  See  antd,  p.  611|  note  (a). 
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Grown  will  persist  against  warning  and  remonstrance  in  nominating  a 
bishop  whom  the  metropolitan  cannot  consent  to  confirm  without  violat- 
ing his  conscience,  his  duty  is  clear.  He  must  act  as  some  of  our  pre* 
decessors  in  old  times  have  done,  when  required  to  submit  to  dictation 
from  the  Crown :  they  forfeited  their  offices  by  not  obeying :  he  must 
resign.  From  the  course  taken  by  the  present  Archbishop,  I  have  no 
doubt  that,  after  hearing  of  the  objections  notoriously  made  to  the  doe- 
trine  of  Bishop  Hampden,  his  Grace  has  formed  the  deliberate  opinion 
that  those  objections  have  no  solid  foundation. 

*I  would  ask  whether  it  has  been  the  opinion  of  any  person,  p^/^^o 
antil  within  these  few  weeks,  and  until  this  unhappy  controversy  ^ 
arose,  that  the  absolute  power  of  appointing  bishops  was  not  in  the  Orown. 
If  it  has  only  come  into  being  since  this  very  inflamed  state  of  mind  has 
Jkrisen,  surely  we  ought  to  regard  all  arguments  upon  the  subject,  drawn 
from  remote  antiquity  and  from  obscure  cases,  with  very  considerable  jeal- 
ousy. When  I  heard  Sir  Fitzrat/  Kelly ^  with  his  impressive  solemnity  of 
manner,  entreat  that  we  would  not  expose  the  Archbishop  to  the  mockery 
&od  shadow  of  having  all  the  prayers  recited,  for  the  mere  purpose  of 
going  through  a  form  and  acting  a  farce,  I  confess  I  hardly  knew  how  to 
meet  it.  Are  the  dean  and  chapter  to  be  treated  as  nothing  ?  Do  they 
proceed  without  prayer  and  without  solemn  ceremony?  If  they  are 
required,  notwithstanding  all  this,  under  the  threat  of  penal  consequences, 
to  elect  a  particular  person,  and  none  other,  the  law  which  compels  them 
may  be  an  unreasonable,  ill  considered,  and  impious  act  of  parliament  that 
ought  to  be  repealed ;  but  why  should  there  be  more  objection,  on  account 
of  this  solemnity  being  introduced,  to  the  archbishop's  share  than  to  that 
of  the  dean  and  chapter  ?  I  forbear  for  obvious  reasons  entering  more 
fully  into  that.  I  was  reminded  of  the  Roman  augurs,  who  were  said 
never  to  meet  one  another  without  laughing  :(a)  and  I  think  that,  if  these 
gentlemen  had  induced  us  to  issue  this  writ  upon  considerations  of  the 
incredible  scandal  and  impropriety  of  using  a  solemnity  upon  such  an 
occasion,  they  would  have  had  some  reason  to  laugh  at  our  expense. 

*I  agree  with  my  brother  Coleridoe  that  our  time  has  been  ^^c^c^o 
much  too  short  to  write  as  fully  as  might  be  desired,  though  not,  ^ 
I  think,  to  form  a  satisfactory  opinion.  I  have  devoted  as  much  time 
as  I  could  afford  to  the  task  of  placing  my  conclusions  upon  paper,  that 
nothing  might  bear  the  least  appearance  of  captious  remarks  upon  what 
has  fallen  from  my  two  learned  brethren  in  their  most  able  and  well  con- 
sidered arguments.  I  abstain  from  all  such  remarks,  with  this  single 
exception,  that  my  brother  Coleridge's  argument  has  strengthened  my 
opinion  against  the  motion,  by  proving  how  the  plain  law  of  England 
may  be  put  in  hazard  by  learned  speculations  on  obscure  works  of  doubt- 
ful import  anywhere,  and  of  no  authority  here. 

Now  comes  the  question  which  presses  most  on  my  mind.     Having 

(a)  Cie.  De  DWinit  IL  24»  51. 

VOL.  XI. — 49  2  K 
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stated  my  reasons  for  the  opinion  which  I  deliberately  form,  and  con- 
scientionsly  entertain,  that  this  never  has  been  at  any  time  the  kw  of 
England,  I  most  be  of  opinion  that  the  Court  ought  to  refuse  the  writ 
of  mandamus.  But  upon  that  opinion  I  have  had  the  greatest  difficulty, 
and  haye  felt  the  greatest  possible  hesitation  in  acting,  because  I  feel 
the  authoritjy  of  my  two  learned  brothers,  and  the  ungracious  appear- 
ance of  refusing  the  opportunity  of  inquiry.  In  any  ordinary  set  of 
circumstances,  in  the  case  of  an  enclosure,  of  a  railway,  or  matter  of 
property,  we  should  have  no  question  whateyer  that  the  doubt  of  any 
one  on  the  Bench  would  haye  made  further  inquiry  desirable.  I  should 
have  instantly  agreed.  A  writ  of  error  would  lie  in  that  case  to  correct 
any  opinion  that  might  be  shown  on  more  discussion  to  be  erroneous. 
But  eyery  judge  must  act  on  his  own  conviction.  I  own  that  my  opinion 
^^_-  is  so  entirely  settled,  and  I  must  say  so  ^entirely  unchanged  by 

^  what  I  have  heard  of  the  argument  to-day,  that,  feeling  the 
utmost  disposition  to  do  all  that  can  be  done  to  show  my  respect  for  my 
learned  Brothers,  I  do  not  think  that  I  can  consent  to  say  for  my  part 
that  this  writ  ought  to  go.  I  think  it  ought  not ;  I  feel  confident  that, 
if  it  went,  it  would  be  good  for  nothing.  If  held  valid  prim&  facie,  I 
have  no  doubt  that  the  return  which  would  be  made  to  it  would  give  it  a 
complete  answer.  I  am  satisfied  that  the  only  effect  of  all  this  would 
be  to  keep  alive  the  dreadful  agitation  and  frightful  state  of  religious  or 
rather,  let  me  say,  theological  animosity  which  it  is  impossible  not  to 
observe  in  this  country.  There  would  be  a  delay  of  at  least  two  years: 
probably  four  more  days  would  be  consumed  in  argum^it :  and  we  can- 
not tell  how  much  more  when  it  would  come  into  the  Court  of  Error. 
The  bishopric  all  that  time  would  be  vacant :  perhaps  other  vacancies 
might  occur ;  and  no  doubt  the  example  here  set  would  be  followed:  and 
in  every  case  I  should  expect  in  the  excited  state  of  men's  minds  that 
the  archbishop  would  be  called  upon  to  summon  all  mankind  to  hear 
whether  they  had  anything  to  say  against  the  bishop  elect,  and  to  open 
a  court  that  would  probably  never  be  closed. 

We  have  a  discretion  to  issue,  or  to  withhold,  the  writ  of  mandamus. 
Supposing  even  that  I  thought  it  very  doubtful  how  the  law  was,  sup- 
posing that  I  thought  that  the  archbishop  was  bound  to  hold  a  court  for 
confirmation,  still  I  apprehend  that  I  should  have  a  discretion  to  exer- 
cise. The  Bishop  of  Manchester  has  been  consecrated,  in  spite  of  some 
attempt  at  opposition :  and  I  believe  it  would  be  held  that  the  Bishop 
^  «  -  of  Manchester's  consecration  cannot  be  questioned.     This  *oppo- 

^  sition  is  put  forward  before  consecration :  but,  if  consecration  had 
taken  place,  or  even  now  should  follow,  then  I  apprehend  that  it  cannot 
be  questioned,  except  on  the  supposition  that  the  proceeding  is  altogether 
null  and  void :  of  this  I  see  no  trace  of  any  evidence  whatever  in  any 
records  in  this  country;  only  some  few  words  scattered  in  andent 
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Tolumes,  recording  the  events  of  a  state  of  society  the  most  uncertain 
and  obscure. 

Now,  under  all  these  considerations,  feeling  the  utmost  respect  for  m  j 
learned  Brethren,  and  the  greatest  regret  that  we  do  not  take  the  same 
yiew,  I  must  own  that  I  feel  that  some  deference  is  due  also  to  the  high 
person  who  is  named  as  the  defendant  in  this  rule.  Some  deference  is 
due  to  those  who  certify  the  fitness  of  Bishop  Hampden  for  the  office  to 
which  he  is  elected.  Still  more  deference  is  due  to  the  peace  of  the 
Church,  and  to  the  tranquillity  of  the  State.  It  seems  to  me  that  we 
should  be  patting  everything  to  hazard,  and  leading  to  consequences 
which  it  is  impossible  to  foresee,  if  we,  who  are  firmly  convinced  that 
there  is  no  such  law  as  that  upon  which  these  parties  seek  to  act,  en- 
couraged the  smallest  doubt  as  to  its  existence.  Reserving  my  opinion 
on  that  point  till  I  had  heard  all  the  observations  of  my  learned  Bro- 
thers, and  keeping  my  mind  open  to  the  last,  and  free  to  say  that  this  is 
8  question  which  ought  to  be  discussed,  I  must  fairly  say,  with  all  re- 
spect for  my  Brother  Colebidgs's  admirable  argument,  that  it  has  con- 
firmed me  in  the  opinion  of  the  danger  of  exposing  the  Act  of  parlia- 
ment, and  the  most  simple  construction  of  the  plainest  language,  and  the 
most  inveterate  and  universal  opinion  on  its  effect,  to  the  speculations  of 
those  who  will  bring  *their  forgotten  books  down,  and  wipe  off  p^/»«/. 
the  cobwebs  from  decretals  and  canons,  before  they  can  find  one  ^ 
argument  for  disturbing  the  settled  practice  of  three  hundred  years. 

In  my  opinion  thb  rule  ought  to  be  discharged. 

No  order  was  made. 


PTB  V.  MUMFORD. 

Cnder  ataU  2  A  8  W.  4,  e.  71,  if  to  »  dedandon  in  treBpass  the  defendftnt  plead  eiOoym^i^^  » 
of  right  for  thirty  yean  next  before  the  eommenoement  of  the  action,  and  the  plaintiff  simply 
(nverse  eoeh  eiOoymenty  he  cannot  rapport  the  traverM  by  proof  that,  though  there  was  sneh 
eDjoymenty  yet»  for  a  period  of  time,  wiUiont  including  which  there  wonld  not  be  a  thirty  year's 
enjoymenty  there  was  a  tenant  for  life  of  the  locos  in  qno. 

Trespass  for  breaking  plaintiff's  close,  and  laying  dung,  &c.,  there, 
and  keeping  and  continuing,  &c.,  and  subverting  the  earth,  &c. 

Plea  5.  That  defendant,  before  and  at  the  time,  when,  Ac,  was  and 
still  is  seised,  in  his  demesne  as  of  fee,  of  and  in  certain  messuages, 
farm  and  divers,  to  wit,  &c.,  acres  of  land,  contiguous  to  the  close  in 
which,  &c. ;  and  that  defendant,  and  all  those  whose  estate  he  now  hath, 
for  thirty  years  next  before  the  commencement  of  this  suit  have  con- 
tinually had  and  enjoyed  as  of  right  and  without  interruption,  and  been 
used  and  accustomed  to  have  and  enjoy  as  of  right  and  without  inter- 
ruption, and  the  defendant  still  of  right  ought  to  have,  for  himself  and 
themselves,  his  and  their  tenants  and  farmers,  occupiers  of  the  said  farm 
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and  lands,  with  the  appurtenances,  for  the  necessary  and  efficient  culti* 
iration  and  manuring  the  same,  as  to  the  said  messuages,  farm,  &c.,  be- 
longing and  appertaining,  the  right  and  privilege  in  every  year,  and  at 
all  times  of  the  year,  of  entering  into  and  npon  the  close  in  which,  &c., 
to  cart  and  carry  all  the  muck,  dung,  &c.,  made,  arising,  &c.,  in  and 
*fift71  ^P^^  ^^^  ^^^^  messuages,  farm,  &c.,  into  *and  upon  a  certain 
-^  small  and  reasonable  portion  of  the  said  close  in  which,  &c.,  for 
the  purpose  of  intermixing  thereon  such  muck,  dung,  &c.,  and  of  making 
manure  thereof;  and  of  continuing  such  muck,  &c.,  thereon  until  the 
same  was  mixed,  &c.,  and  formed  into  manure,  and  fit  to  be  carried,  and 
of  then  carrying  the  same  from  and  off  the  said  close  in  which,  &c.,  to 
be  put,  placed,  &c.,  upon  and  over  the  said  farm  and  lands,  &c.,  of  de- 
fendant :  justification,  in  exercise  of  the  right.    Verification. 

Replication.  That  defendant,  and  all  those  whose  estate,  &c.,  for 
thirty  years  next  before,  &c.,  have  not  continually  had  and  enjoyed  as 
of  right  and  without  interruption,  nor  been  used  as  of  right  and  withont 
interruption,  nor  ought  defendant  still  of  right,  &c.,  to  have  for  himself 
and  themselves,  &c.  (following  the  plea.)     Conclusion  to  the  country. 

Issue  thereon.     Other  issues  of  fact  were  also  joined. 

On  the  trial,  before  Coleridge,  J.,  at  the  Suffolk  Spring  assizes, 
1847,  it  appeared  that  the  defendant  had  in  fact  enjoyed  the  alleged 
right  for  the  thirty  continuous  years  next  before  the  commencement  of 
the  action.  But  the  plaintiff  offered  evidence  to  show  that,  during  a 
part  of  the  time,  two  parties  now  deceased  had  successively  held  the 
locus  in  quo  as  tenants  for  life ;  and  that,  without  including  such  part 
of  the  time  of  enjoyment,  there  had  not  been  an  enjoyment  for  thirty 
years.  The  learned  Judge,  after  objection,  admitted  this  evidence.  A 
verdict  was  found  for  the  plaintiff  on  all  the  issues,  leave  being  reserved 
to  move  to  enter  a  verdict  for  the  defendant  on  the  issue  upon  the  fifth 
plea. 

♦fififtl       *^^  Easter  term,  1847,  Andrews  obtained  a  rule  Nisi  accord- 
J  ingly.     In  last  term,(a) 

ByleSj  Serjt.,  and  O'Malley  showed  cause.  The  fifth  plea  sets  up  an 
enjoyment  as  of  right  for  thirty  year8,(6)  under  sects  1  and  5  of  stat.  2 
&  3  W.  4 :  the  plaintiff  meets  this  by  proof  that  during  a  part  of  the 
thirty  years  there  was  a  tenant  for  life,  so  as  to  bring  the  case  within 
sect.  7,  this  not  being  a  case  where  the  right  is  <<  declared  to  be  absolute 
and  indefeasible,"  as  there  is  no  allegation  of  an  enjoyment  for  sixty  or 
for  forty  years.  The  defendant  insists  that  this  answer  should  have  been 
replied,  under  the  concluding  words  of  sect.  6 :  «  and  if  the  other  party 
shall  intend  to  rely  on  any  proviso,  exception,  incapacity,  disability,  con- 
tract, agreement,  or  other  matter  hereinbefcre  mentioned,  or  on  any  cansi 

(a)  Januazy  2l8t    Before  Lord  Dbitman,  C.  J.,  PAmsoff,  Colbrhmib,  and  WiaBTKAV,  Ji> 
(6)  Pattbsoit,  J.,  daring  the  argnmenty  ezpreased  a  doubt  whether  the  plea  showed  an  eiuoy* 
meat  of  a  profit  Ik  prendre :  but  nothing  ultimately  turned  on  thii. 
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or  matter  of  fact  or  of  law  not  inconsistent  with  the  simple  fact  of 
enjoyment,  the  same  shall  be  specially  alleged  and  set  forth  in  answer  to 
the  allegation  of  the  party  claiming,  and  shall  not  be  received  in  evi- 
dence on  any  general  traverse  or  denial  of  snch  allegation/'  Now  the 
exception  here  relied  upon  by  the  plaintiff  is  provided  for  by  sect.  7,  and 
therefore  cannot  come  within  the  words  of  sect.  5,  "  hereinbefore  men- 
tioned." [Lord  Denman,  C.  J.  The  legislature  probably  meant  only 
"herein  :"  has  the  Parliament  Roll  been  looked  at  ?]  No  :  the  authorized 
Sprinted  copy  must  be  relied  upon.(a)  And  the  word  "  hereinbe-  r*p/:.g 
fore"  will  apply  to  any  mode  of  defeating  the  claim,  under  sect.  ^ 
1,  which  would  not  disprove  the  enjoyment  in  fact  for  thirty  years ;  but  a 
license  or  interruption  during  the  thirty  years  is  properly  set  iip  under 
a  traverse  of  the  enjoyment;  Clayton  v.  Corby,  2  Q.  B.  813,  Tickle  v. 
Brown,  4  A.  &  E.  369.  If  a  tenancy  for  life,  during  the  thirty  years' 
period,  be  replied,  and  traversed  by  the  rejoinder,  the  defendant  may 
insist  that  the  thirty  years'  enjoyment  alleged  in  the  plea  is  made  up  of 
time  preceding  and  followmg  the  tenancy  for  life ;  that  is  the  decision  in 
Clayton  v.  Corby ;  and  it  follows  that  the  time  during  which  the  life 
estate  lasts  can  make  no  part  of  the  thirty  years.  But  the  defendant 
here  will  rely  on  some  expressions  in  the  judgment  in  that  case.  The 
Court  there  said :  "  If  the  plaintiff  chooses  to  reply  and  set  up  a  ten- 
ancy for  life,  he  excludes  the  time  of  that  tenancy,  and  drives  the  defend- 
ant to  show  thirty  years'  enjoyjnent  either  wholly  before  the  tenancy  for 
life,  if  it  be  s^ill  subsisting,  or  partly  before  and  partly  after,  if  it  be 
ended;"  and,  further:  "the  thirty  years  alleged  in  the  plea  will  be  the 
thirty  years  actually  or  constructively  next  before  the  commencement  of 
the  suit,  according  as  the  plaintiff  shapes  his  replication."  From  this  it 
is  sought  to  be  inferred  that  the  only  way  of  defeating  a  plea  of  thirty 
years*  enjoyment  by  means  of  a  tenancy  for  life  is  to  plead  it ;  and  that, 
if  it  be  not  pleaded,  the  enjoyment  is  unanswered.  But  these  remarks 
were  extrajudicial.  *[Wiohtman,  J.  To  what  preceding  part  of  the  r«g'7A 
statute  do  you  apply  the  words  "incapacity"  and  "disability,"  in 
sect  6?]  If  there  be  nothing  answering  to  those  words,  still  the  words 
"hereinbefore  mentioned"  are  unequivocal.  [Wightman,  J.  The  in- 
ference from  the  occurrence  of  the  words  "  incapacity"  and  "  disability" 
might  perhaps  be  that  the  words  "  hereinbefore  mentioned"  were  to  be 
confined  to  "other  matter."  In  Clayton  v.  Corby  the  replication  to  the 
second  plea  confessed  and  avoided  a  colourable  enjoyment  de  facto.]  If 
that  were  done  here,  the  defendant  could  not,  in  his  rejoinder,  rely  upon 
a  thirty  years  made  up  of  portions  preceding  and  following  the  tenancy 
for  life,  without  a  departure  from  the  allegation  of  the  thirty  years' 
enjoyment  in  the  sense  in  which  it  had  been  pleaded  and  confessed.  The 
only  consistent  view  is  that  the  plea  alleges,  what  Clayton  v,  Corby  shows 

(a)  At  a  latter  part  of  the  argament,  Biflet,  Seijt,  informed  the  Court  that^  on  inipeotion  of  tbt 
Parliament  BoU,  it  appeared  that  the  printed  oopy  was  correct 
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to  be  a  good  defence,  an  enjoyment  for  thir^  yeara  exdnsiTe  of  any  ten- 
ancy  for  life.  A  replication  of  a  tenancy  for  life  would  either  be  a& 
argnmentatiye, traverse  of  the  plea  so  understood,  pr  would  offer  no 
answer  to  it.  K  ^^hereinbefore  mentioned"  were  excluded  from  sect  5^ 
the  statute  would  be  construed  as  enacting  a  bad  replication :  bat  in 
Tickle  t?c  Brown,  4  A.  &  E.  869,  382,  this  Court  clearly  held  that  the 
statute  was  to  be  interpreted  according  to  the  ordinary  rules  of  special 
pleading.  If  a  statute  required  a  four  days'  notice,  exclusiye  of  Sundays, 
it  might  be  sho?m,  on  a  traverse  of  an  allegation  of  the  four  days'  notice, 
that  there  were  not  four  days  without  reckoning  a  Sunday.  In  the  same 
way,  an  allegation  of  a  twenty  years*  enjoyment  of  an  easement,  under 

^^6711  *^^^*  ^'  i^^i^  enjoyment  in  the  character  of  an  easement;  and, 
-'  under  a  traverse  of  such  allegation,  an  unity  of  possession  daring 
the  twenty  years  may  be  shown ;  Onley  v.  Gardiner,  4  M.  &;  W.  496 ;  or 
leave  and  Ucense ;  Beasley  v.  Clark,  2  New  Ca.  705.  [Patteson,  J. 
The  replication  was  special  in  Wright  v.  Williams,  1  M.  &  W.  77,  S.  C. 
Tyrwh.  k  Gr.  375 ;  yet  it  was  not  objected  to  as  argumentative.  Wight* 
HAN,  J.  Can  you,  under  a  traverse,  give  in  evidence  a  tenancy  for  years, 
which  is  not  mentioned  in  the  statute  ?]  That  might  be  done.  The  in- 
tention of  the  statute  was  to  create  a  right  in  cases  where  there  was  for- 
merly only  a  presumption ;  and  this  will  be  effected  by  the  construction 
for  which  the  plaintiff  contends ;  but,  if  the  defendant's  view  be  correct, 
the  party  relying  on  a  life  estate  is  placed  in  a  worse  position  than  before 
the  statute.  Bright  v.  Walker,  1  G.  M.  &  B.  211,  S.  C.  4  Tyrwh.  502, 
shows  that  the  enjoyment,  to  give  a  right,  must  be  valid  by  way  of  pre- 
scription as  against  the  owner  of  the  fee :  here  such  enjoyment  is  dis* 
proved. 

Andrewi  and  WarUedgej  contri.  It  is  difficult  to  point  out  any  case 
to  which  the  enactment  at  the  end  of  sect.  5,  requiring  a  special  replicar 
tion,  can  apply,  if  it  does  not  apply  here.  Bright  t;.  Walker  is  not  to 
the  point :  there  the  prescriptive  right  was  alleged  in  the  declaration,  and 
sect.  5  relates  only  to  the  mode  of  setting  up  an  answer  to  a  plea.  [Pat- 
*TES0N,  J.  You  say  that  the  replication  should  assume  the  plea  to  be 
prim&  facie  an  assertion  of  an  enjoyment  for  thirty  years  continuoofilj 
*6721  ^^^^^1^®^'  ^^^  should  meet  that,  "^and  that  then  the  rejoinder  will 
-^  be  in  the  nature  of  a  new  assignment.]  That  is  the  principle. 
[WiGHTMAN,  J.  This  difficulty  arises  in  my  mind.  Suppose  proof  is 
given  of  an  enjoyment  de  facto  for  thirty  years,  but  it  appears  chat,  for 
part  of  that  time,  there  was  a  tenancy  for  years.  A  tenancy  for  years 
is  not  mentioned  in  the  act ;  and  yet  it  has  been  held  that,  in  such  a 
case,  the  thirty  years  gives  no  title.  Now  that  looks  as  if  the  thirty 
years  must  be  a  thirty  years  valid  as  against  the  owner  of  the  fee.  If 
that  is  the  meaning  of  the  plea,  a  traverse  of  the  plea  appears  to  let  in 
any  proof  showing  that  such  an  enjoyment  has  not  been  had.  You  most, 
I  think,  contend  that  the  tenancy  for  years  could  not  be  proved  under  a 
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travene,  but  must  be  replied.]  It  must.  [Wishtman,  J*  The  same  rule 
would  apply  to  a  license  covering  the  whole  thirty  years.  Patteson,  J. 
I  have  sometimes  thought  that  the  statute  intended  merely  that  all  matters 
affecting  the  whole  period  should  be  replied,  but  not  others.  There  is  a 
difficulty  in  allowing  a  new  assignment  of  a  plea.  Wiohtman,  J.  Such 
a  special  replication  as  yon  propose  might  be  true,  and  yet  constitute  no 
answer  to  the  plea.]  The  plea  is  in  fact  created  by  the  statute ;  on  com- 
mon law  principlea  it  would  be  bad.  Then  the  statute  also  requires  a  special 
replication.  In  Bengough  v.  Edridge,  1  Sim.  178,  ^^  hereinafter"  was  in* 
terpreted  to  mean  simply  "  herein,"  or  "  hereinbefore."  "  Hereinbefore," 
in  the  present  act,  sect.  6,  may  be  confined  to  the  words  immediately  pre- 
<^^^g9  ^7  ^  construction  similar  to  that  which  prevailed  in  Regina  v.  Ford- 
iuuD,  11  A.  &;  £.  73.  Clayton  v.  Corby,  2  Q.  B.  813,  is  a  decision  in  favour 
of  the  view  *for  which  the  defendant  contends.  [Pattbson,  J.  If  p^/,-„ 
the  plaintiff  may  understand  the  thirty  years  to  mean  thirty  years  ^ 
exclusive  of  any  life  estate,  he  may  traverse ;  and  yet  the  rejoinder  to  a 
special  replication  would  assume  that  the  plea  had  that  meaning. 
WiOHTMAN,  J.  To  make  a  special  replication  complete,  ought  it  not  to 
aver  that  there  was  not  thirty  years'  enjoyment  besides  the  period  of  the 
life  estate  ?  But  is  not  such  an  averment  a  traverse  ?  Colbribob,  J.  A 
replication  that  all  the  enjoyment  was  during  a  life  estate  is  an  answer 
to  the  plea :  but  I  do  not  see  how  a  replication  that  there  was  a  life 
estate  during  part  of  the  thirty  years  is  even  a  primft  facie  answer.] 
Prim6  facie,  the  plea  alleges  enjoyment  for  the  continuous  thirty  years 
next  before  action  brought :  the  replication  of  the  life  estate  to  that 
would  be  good  on  general  demurrer.  It  cannot  be  denied  that  the  plead- 
ing which  the  statute  directs  is  anomalous.  The  words  of  sect.  5  are 
'^  not  inconsistent  with  the  simple  fact  of  enjoyment ;"  the  phrase  is  inten- 
tionally varied ;  in  the  earlier  part  of  the  section  the  words  are  ^^  enjoyment 
thereof  as  of  right"  [Coleridgb,  J.  Beasley  v.  Clarke,  2  New  Ca. 
705,  is  a  strong  case.  There,  on  a  traverse  of  an  allegation,  in  the 
plea,  of  an  enjoyment  as  of  right  for  forty  years,  the  plaintiff  succeeded 
by  proving  an  oral  license,  though  sect.  2  enacts  that  in  case  of  the 
enjoyment  for  forty  years  the  right  shall  be  absolute  and  indefeasible 
unless  it  appears  to  have  been  enjoyed  by  consent  given  by  deed  or 
writing.]  The  fact  of  asking  leave  and  accepting  an  oral  license  nega- 
tived the  enjoyment  ^^as  aforesaid^"  that  is,  ^^by  any  person  claim- 
mg  right,"  according  to  the  language  of  sect.  2.  [Wiohtman,  J. 
•But  it  would  be  "  not  inconsistent  with  the  simple  fact  of  enjoy-  rn^r^t^A 
ment,"  according  to  the  language  of  sect.  5 :  it  only  accounts  for  ^ 
the  fact.]  It  is  not  an  answer  given,  like  that  of  a  life  estate,  by  sect. 
7,  but  is  a  direct  negative  in  fact  of  the  matter  alleged  in  the  plea. 
[Patteson,  J.  Sect.  5  appears  to  relate  to  matter  which  can  be  ^^  set 
forth  in  answer :"  and  the  plaintiff  says  that  the  life  estate  cannot  be  so 
set  forth,  but  is  merely  an  element  in  the  computation  of  the  time.]    It 
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was  not  intended  to  confine  sect.  5  to  cases  which  strictly  ofier  an  answer 
to  the  action.  If  the  defendant  rejoined  matter  consistent  with  the  life 
estate,  bat  showing  a  thirty  years'  enjoyment  exclusive  of  the  time  of 
that  estate,  the  plaintiff  might  traverse  such  matter :  but  the  present 
traverse  is  premature.  The  matter  offered  here  under  the  traverse  is 
relied  upon  under  a  distinct  enactment  in  defeasance  of  a  previous  enact- 
ment,  and  ought  therefore  to  be  shown  on  the  record  by  the  party  rely- 
ing on  it ;  Tiubault  t;.  Gibson,  12  M.  k  W.  88,  where  Pareb,  B.,  cites 
note  (1)  to  Sanders's  Case,  1  Wms.  Saund.  262  a.  [Lord  Denman,  C.  J. 
That  is  familiar  law.]  That  a  life  estate  is  properly  within  the  word 
^'incapacity"  in  sect.  5  appears  from  sect  7,  where  the  tenant  for  life  is 
spoken  of  as  a  person  ^*  otherwise  capable  of  resisting  any  claim." 

Our.  adv.  vuU. 

CoLEBiDQE,  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  of  trespass  quare  clausum  fregit.  The  defendant 
♦fiT^^i  pleaded  the  enjoyment  of  a  right  on  the  *land  for  thirty  years, 
-I  under  the  first  section  of  stat.  2  &  8  W.  4,  c.  71.  The  plaintiff 
by  his  replication  traversed  the  enjoyment.  At  the  trial,  the  defendant 
proved  the  enjoyment  for  thirty  years  next  before  the  action ;  in  answ» 
to  which  the  plaintiff  proved  that  during  part  of  those  thirty  years  the 
land  had  been  held  by  a  tenant  for  life.  The  question  in  the  cause  is, 
whether  the  plaintiff  was  at  liberty  to  do  so,  or  whether  he  ought  to  have 
replied  that  fact  specially. 

By  sect.  7  it  is  plain  that  the  time  during  which  the  tenancy  for  life 
subsisted  is  to  be  left  out  in  computing  the  thirty  years :  and  the  defend- 
ant, if  the  point  be  properly  raised  by  the  pleadings,  must  show  an 
enjoyment  for  thirty  years  exclusive  of  that  time,  either  subsequent  to 
that  time,  or  partly  prior  and  partly  subsequent.  This  was  established 
in  Clayton  v.  Corby,  2  Q.  B.  813.  Whether  the  point  was  properly 
raised,  depends  on  the  5th  section,  which  enacts  (His  Lordship  here  read 
the  clause).  Now  the  tenancy  for  life  is  clearly  a  matter  of  fact  not 
inconsistent  with  the  simple  fact  of  enjoyment :  and  therefore,  if  it  be 
an  answer  to  the  defendant's  plea,  it  is  plain  that  by  the  express  words 
of  the  5  th  section  it  ought  to  be  replied,  and  cannot  be  received  in 
evidence  on  the  traverse  taken.  Whether  it  be  an  answer  to  the  plea, 
depends  upon  the  sense  in  which  that  plea  is  to  be  read.  If  the  plea 
asserts  thirty  years'  enjoyment  computed  as  the  7th  section  directs, 
that  is  exclusive  of  tenancies  for  Ine,  &c.,  then  the  statement  of  a  ten- 
ancy for  life  would  obviously  be  no  answer  to  the  plea ;  for  the  plea  Las 
already  excluded  the  time  of  such  tenancy.  The  plaintiff  in  such  caae 
*67fil  *could  not  rely  on  the  tenancy  for  life,  and  therefore  need  not 
•*  and  could  not  reply  it.  If,  on  the  other  hand,  the  plea  is  to  be 
read  as  prim&  facie  asserting  an  enjoyment  for  the  actual  thirty  years 
next  before  the  action,  counted  in  the  ordinary  manner,  then  the  tenancy 
for  life  during  a  part  of  that  time  would  be  prim&  facie  an  answer  to  tha 
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plea,  and  would  be  relied  on  by  the  plaintiff,  and  ought  to  be  replied. 
The  defendant  would  then  be  driven  to  rejoin,  either  denying  the  ten- 
ancy for  life,  or  in  some  form  asserting  an  enjoyment  for  thirty  years 
exclusive  of  the  time  of  that  tenancy. 

It  is  said  that  such  a  rejoinder  as  last-mentioned  would  be  a  departure 
from  the  plea,  because,  to  make  it  consistent  with  the  plea,  the  sense 
first  supposed  must  be  given  to  the  plea,  and  then  the  replication  would 
be  unnecessary ;  whereas  the  sense  secondly  supposed  is  the  only  one 
which  calls  for  a  replication.  The  Court,  in  Clayton  v»  Corby,  2  Q.  B. 
825,  said  *^  The  thirty  years  alleged  in  the  plea  will  be  the  thirty  years 
actually  or  constructively  next  before  the  commencement  of  the  suit, 
according  as  the  plaintiff  shapes  his  replication."  We  think  this  the 
true  construction  of  the  plea. 

The  defendant  cannot  be  supposed  to  know  the  plaintiff's  title,  or  to 
be  cognisant  of  any  tenancy  for  life :  he  may  well  intend  to  set  up 
thirty  years'  enjoyment  actually  next  before  the  action  ;  but,  when  he 
is  informed  by  the  plaintiff's  replication  that  a  tenancy  for  life  existed, 
he  may  well  prepare  to  establish  an  enjoyment  for  thirty  years  construc- 
tively. The  words  of  the  plea  are  large  enough  for  either  case ;  and 
the  second  sense  put  on  them  by  the  rejoinder  is  in  the  '^'nature  r^(**jn 
of  a  new  asssignment.  It  is  true  that  a  new  assignment  proceeds 
on  the  supposition  that  the  other  party  has  mistaken  the  meaning  of  the 
previous  pleading ;  and  doubtless  any  new  assignment  which  enlarges 
and  goes  beyond  the  previous  pleading  of  the  same  party  is  bad.  The 
rejoinder  therefore,  in  such  a  case  as  the  present,  cannot  be  taken  as 
bemg  strictly  a  new  assignment :  it  would  be  a  departure,  and  contrary 
to  the  rules  of  pleading,  but  would  be  necessary,  and  therefore  good  by 
force  of  the  statute,  if  we  are  right  in  saying  that  the  statute  requires 
that  a  tenancy  for  life  should  be  specially  replied.  No  other  view  of 
the  pleadings  would  put  the  parties  on  equal  terms,  nor  meet  the  plain 
intention  of  the  legislature,  collected  from  the  words  of  the  5th  and  Tth 
sections  of  the  act. 

Some  argument  was  raised  in  respect  of  the  word  ^^hereinbefore," 
used  in  the  fifth  section :  but  it  is  not  necessary  to  consider  this ;  for 
that  word  is  not  applicable  to  the  subsequent  words,  ^'  matter  of  fact" 
^'not  inconsistent  with  the  simple  fact  of  enjoyment,"  on  which  our 
judgment  turns.  ^ 

We  are  therefore  of  opinion  that  the  evidence  was  improperly  re- 
ceived, and  that  the  nile  ought  to  be  absolute  to  enter  a  verdict  for  the 
defendant  on  the  fifth  plea.  But,  under  the  circumstances,  we  think 
that  the  plaintiff  ought  to  be  at  liberty  to  amend  on  payment  of  costs, 
tad  a  new  trial  be  granted.  Rule  accordingly.(a) 

(a)  See  Ward  v.  Robins,  15  M.  A  W.  237. 
VOL.  XI. — 50 
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*678]    *The  QUEEN  v.  The  Inhabitants  of  DUEDnBIELD. 

Feb.  26. 

To  prore  before  nmoring  jmfiees  the  exeentioo  of  « Ibnaer  order  of  renorel  direeted  to  peiiib 
P.,  it  wee  fteted  in  the  eiinmationi  that  an  oTeneer,  after  obtaining  each  former  order 
employed  T.  Q.,  since  deceased,  to  ezeeate  it:  and  that,  after  T.  0.  rttumed/rom  remonmg  tie 
paupen,  he  signed  the  fonowtng  endorsement  on  the  order :  ^  IMiTorod  to  W.,  oreraeer  of  Hi, 
Jane  23, 1826,  bj  T.  G."  Held  that,  on  the  whole  statement,  there  via  some  eridenee  en 
which  the  jostioes  might  presome  an  execution  of  the  order.  i 

On  trial  of  an  appeal  against  the  order  founded  on  these  examinations,  It  appeared  in  evi< 
denee  thai  the  endorsement  wm  signed  by  T.  G.,  a  person  emplojed  m  abore,  the  signntaw 
onlj  being  in  his  handwriting:  and  that,  on  the  morning  of  the  alleged  removal,  the  panpers 
were  seen  going  with  T.  Q.  from  the  temoTing  parish  for  the  poxpoee  of  proceeding  to  D.  On 
a  question  reserred  for  this  Court,  whether  the  endorsement  was  receivable  in  erideneei,  and 
whether,  without  it,  there  was  evidenee  from  which  the  seesions  might  infer  execntksi  of  an 
order  of  remoral :  Held  that,  if  it  was  assumed  on  both  sides  at  sessions  that  such  endorsement 
nsnall  J  followed  the  deliTeiy  of  panpers  under  an  order,  the  endorsement  was  properl  j  reeelred 
in  eridenee,  as  a  thing  done  in  the  usual  course  of  duty.  But  that^  without  the  endenemen^ 
there  wm  eridenee  from  which  execution  of  the  order  might  be  inferred. 

The  appellants,  at  sessions,  relied  upon  the  quashing  of  a  former  order  of  remoral,  relatiag  to 
the  same  paupers,  on  the  trial  of  an  appeal  between  the  same  parishes.  The  entry  made  by 
the  Court  as  to  that  order  was,  that  it  was  quashed  hj  consent  of  parties,  for  the  **  i^fonmaHig 
attd  imm^ffUitmejf  of  ike  eaeamiftatumM/'  The  sessions  haying,  on  the  subsequent  appeal,  decided, 
subject  to  the  opinion  of  this  Court,  that  the  order  was  quashed  on  grounds  which  did  not 
make  the  quashing  conclusive :  Held  that  the  Sessions  had  a  right  to  deelde  this  on  eon- 
sideration  of  the  eirsamstanees  before  tliem«  and  that  this  Court  oqght  not  to  interfere  with 
their  finding. 

On  appeal  against  an  order  of  jnsticeay  dated  L4th  May,  1845,  for 
removing  Charles  and  Mary  Jane  Smith,  the  children  of  William  Smith, 
deceased,  from  the  township  of  Stockport  in  Cheshire  to  the  pariah, 
township,  or  place  of  Dukinfield  in  the  same  connty,  the  Sessions  eon- 
firmed  the  order,  sabject  to  the  opinion  of  this  Court  npon  a  case^  which 
was  stated  substantially  as  follows. 

The  respondents  relied  upon  a  former  order  for  the  remoTal  of  W. 
Smith  the  father  from  the  respondent  to  the  appellant  township,  dated 
22d  June,  1826,  which  was  not  appealed  against.  For  the  purpose  of 
proving  the  service  of  the  order  and  the  removal  of  the  paupers  under 
*f)7Q1  ^^'  ^^^  examinations  upon  which  the  order  of  *14th  May,  1845 
-^  (now  in  question),  was  made,  set  forth  the  examination  of  Joseph 
Halton,  who  said  that,  in  1826,  he  was  assistant  overseer  of  Stockport ; 
that,  the  day  after  the  order  of  1826  was  made,  he  employed  one  Thomas 
Green  to  execute  the  order ;  and  that,  after  the  said  T.  Oreen  returned 
from  removing  the  said  paupers  as  aforesaid,  he  signed  the  following 
endorsement  on  the  order :  "  Del*,  to  Mr.  Woolley,  overseer  of  Dukin- 
field, June  28,  1826,  by  Tho\  Green :"  that  Green  was  dead,  and  Uiat 
the  signature,  "  Tho\  Green,"  was  of  his  handwriting.  The  order  was 
duly  set  forth  in  the  examination  of  Halton.  The  examination  of  Mary 
Hadfield,  the  mother  of  Charlotte  Smith,  stated  that,  in  1826,  the  said 
W.  Smith  was  residing  in  and  chargeable  to  the  township  of  Stockport, 
and  the  overseers  of  Stockport,  in  right  of  }\\»  settlement  in  Dukinfield, 
obtained  a  magistrate's  removal  order. 
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The  appellants  objected  by  their  grounds  of  appeal  that  tbe  examina- 
tions contained  no  legal  evidence  of  the  removal  of  W.  Smith,  his  wife 
and  two  children,  to  Dukinfield,  and  the  delivery  of  them  to  the  over- 
seers of  the  poor  thereof,  or  to  one  of  such  overseers,  nnder  the  order 
of  1826 ;  and  that  the  examinations  did  not  set  forth  by  legal  evidence 
any  canse  of  removal  of  the  said  Charles  and  Mary  Jane  Smith,  or 
establish  any  settlement  of  them  or  either  of  them  in  Dnkinfield.  After 
argument  the  Court  overruled  the  objection,  and  allowed  the  respondents 
to  proceed  upon  this  ground  of  settlement* 

The  appellants  also  contended  that  the  respondents  were  concluded 
oy  a  former  order  of  removal  of  the  same  paupers,  which  was  appealed 
against  and  quashed.  *By  an  order  of  two  justices,  dated  29th  r^cgoA 
April,  1844,  the  same  paupers  were  ordered  to  be  removed  from  ^ 
Stockport  to  Dukinfield.  The  appeal  was  entered  at  the  July  sessions, 
1844 ;  and,  at  the  October  sessions,  1844,  to  which  the  hearing  of  it 
was  respited,  it  was  entered  for  trial  and  called  on ;  and,  after  some  dis- 
cussion as  to  the  sufficiency  of  the  examinations,  but  without  entering 
into  the  merits  of  the  settlement,  the  or^er  of  removal  was  quashed,  and 
the  following  order  of  Court  was  made  (after  the  formal  part  of  an  order 
of  sessions,  and  after  reciting  the  order  of  removal  and  Appeal) :  ^^  Now 
it  is  ordered  by  this  Court,  by  the  consent,  as  well  of  the  overseers  of 
the  poor  of  the  said  township  of  Stockport,  as  the  overseers  of  the  said 
parish,  township,  or  place  of  Dukinfield,  that  the  said  recited  order  shall 
be  and  is  hereby  repealed  and  made  void  by  reason  of  the  informality 
and  insufficiency  of  the  examinations  on  which  the  now  reciting  order 
was  made."  llxe  Court  of  Quarter  Sessions  thought  the  quashing  of 
the  order  of  1844  not  conclusive,  and  allowed  the  respondent  to  proceed. 

The  respondents  then  proved  the  order  of  1826,  and,  to  prove  the 
service  thereof  upon  the  overseers  of  Dukinfield,  and  the  removal  of  W. 
Smith,  his  wife  and  two  children  thereunder,  the  endorsement  above  men- 
tioned was  offered  in  evidence ;  and  the  counsel  for  the  appellants  objected 
to  its  reception :  but  the  Court  overruled  this  objection,  and  admitted  the 
endorsement  in  evidence.  The  signature  of  Green  to  the  endorsement 
was  proved ;  and  it  was  also  proved  that  he  was  not  an  overseer  of  the 
poor  of  the  township  of  Stockport  at  the  date  of  the  order  or  endorse* 
ment,  and  that  he  had  "^been  dead  six  or  seven  years.  It  was  proved  r^cgoi 
by  che  respondents  that  Green  had  been  employed  by  the  over-  ^ 
tdi;rs  of  Stockport  to  remove  the  said  W.  Smith,  his  wife,  &c.,  under  the 
order  of  1826.  It  was  also  proved  that  the  words  "  Del*,  to  Mr.  WooUey, 
overseer  of  Dukinfield,  June  28,  182^,  by"  were  not  in  the  handwriting 
of  Green,  but  that  the  signature  merely  was  his ;  and  the  said  Mary 
Hadfield  proved  that,  on  the  morning  of  the  removal  of  the  said  W. 
Smith,  his  wife,  &c.,  under  the  order  of  1826,  she  saw  them  leaving 
Stockport  with  Green  for  the  purpose  of  going  to  Dukinfield.  They 
returned  the  same  night  with  four  shillings. 
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The  Bessions  confirmed  the  order  of  14th  May,  1845,  subject  to  the 
opinion  of  this  Court  npon  the  following  points.  1.  Whether  there  was 
sufficient  evidence,  upon  the  face  of  the  examinations  on  which  the  order 
was  made,  of  the  removal  and  conveyance  of  W.  Smith  and  his  wife  and 
their  two  children  from  Stockport  to  DokinlBeld,  and  of  their  delivery 
to  the  overseers  of  Dukinfield,  or  to  one  of  them,  onder  the  order  of  re> 
moval  of  1826,  with  that  order  or  a  copy  thereof,  to  enable  the  respond- 
ents to  give  evidence  of  that  settlement.  2.  Whether  the  quashing  of 
the  order  of  1844  was  conclusive  between  the  parties  as  to  the  settlement 
of  the  paupers.  And,  8.  Lastly,  whether  the  endorsement  on  the  order 
of  1826  was  properly  received  in  evidence  on  the  trial  of  the  appeal. 

If  the  Court  should  be  of  opinion,  either  that  the  examinations  were 
insufficient  in  the  particular  aforesaid,  or  that  the  quashing  of  the  order 
of  1844  was  conclusive  between  the  parties  as  to  the  settlement  of 
*6821  *^^^  ^^^  paupers,  or  that  the  endorsement  on  the  order  of  1826 
^  was  improperly  received  in  evidence  on  the  trial  of  the  appeal, 
and  that  without  such  endorsement  there  was  not  sufficient  evidence  of 
the  removal  of  the  said  W.  Smith,  his  wife,  &c.,  under  the  order  of 
1826,  then  the  order  of  14th  May,  1845,  and  the  order  of  sessions  con- 
firming the  same,  were  to  be  quashed ;  otherwise  to  be  confirmed. 

The  case  was  argued  in  last  Michaelmas  term.(a) 

Pashlei/j  in  support  of  the  order  of  sessions.  First :  It  is  sufficient 
if  the  examinations  contained  any  legal  evidence  as  to  the  execution  of 
the  former  order.  Now  it  appears  by  them  that  the  overseers  employed 
a  person  whom,  by  stat.  54  6.  3,  c.  170,  s.  10,  they  were  authorized  to 
employ,  for  the  purpose  of  removing  the  paupers,  and  that  a  statement 
of  his  having  executed  the  removal  was  signed  by  him  in  the  due  per- 
formance of  his  duty.  His  office,  as  an  agent  for  the  purpose  stated, 
required  that  he  should  give  a  minute  in  the  nature  of  a  return,  showing 
what  he  had  done.  He  would  have  been  liable  to  indictment  if  he  had 
not  properly  delivered  the  paupers.  The  case  resembles  Doe  dem. 
Patteshall  v.  Turford,  8  B.  &  Ad.  890,  and  Poole  v.  Dicas,  1  New  Ca. 
649,  and  differs  from  Chambers  v.  Bernasconi,  1  Cro.  M.  k  R.  347,  S. 
C.  4  Tyr.  531,  where  the  matter  which  it  was  proposed  to  prove  by  an 
officer's  minute  did  not  necessarily  form  a  part  of  his  return.  So  in 
♦6831  ^®8^*  ^'  Worth,  4  Q.  B.  132,  where  evidence  of  this  kind  *waa 
-^  held  inadmissible,  there  was  no  official  duty  performed  in  making 
the  memorandum.  The  admissibility  of  entries  which  it  was  the  party's 
duty  to  make  is  insisted  upon  by  Bruce,  V  C,  in  Pickering  v.  Tlie 
Bishop  of  Ely,  2  Y.  &  Coll.  (Chanc),  249,  258,  259 ;  and  he  remarks 
that  such  writings  may  ^'  be  considered  rather  as  evidence  of  acts  done 
than  of  declarations."  Secondly,  the  quashing  of  the  former  order  was 
no  estoppel.     It  was  quashed  by  consent,  and  merely  for  "  the  infor- 

(a)  NoTember  10th.    Before  Lord  Dbnmait,  0  J.,  ColeriagCv  WiohtxaXi  and  ErlSi  J«> 
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mftlity  and  insafficiency  of  the  examinations."  A  qnashing  for  ^4nfor« 
mality"  may  or  may  not  be  on  substantial  grounds ;  Bex  v.  Cottingham, 
2  A.  &  E.  250.  This  Court  cannot  judge,  from  the  mere  use  of  the 
word)  whether  the  grounds  were  substantial  or  not :  nor  will  they  inquire 
into  this,  if  the  Sessions  have  professed  not  to  determine  the  merits ; 
Regina  v.  Eingsclere,  3  Q.  B.  388.  It  was  held  in  Begina  v.  St.  Anne's, 
Westminster,  9  Q.  B.  878,  that,  where  an  order  of  removal  had  been 
quashed,  not  on  the  merits,  the  Sessions,  on  appeal  against  a  subsequent 
removal,  could  not  receive  evidence  that  the  merits  had  been  involved  in 
the  former  decision.  Lastly,  the  endorsement  was  rightly  admitted  as 
evidence  at  sessions,  for  the  reasons  before  given ;  and  even  without  thai 
docmnent  there  was  evidence  hi  least  sufficient  to  prevent  this  Court  from 
reversing  the  judgment  of  the  Sessions. 

Toumsendj  contrd..  First :  There  was  not  sufficient  evidence  on  the 
examinations.  [Lord  Denman,  C.  J.  If  there  was  any  evidence,  we 
need  not  pronounce  "^whether  or  not  it  was  sufficient.]  As  to  the  vh^qqa 
endorsement.  The  agent  Green  had  to  do  two  things :  to  convey 
and  deliver  the  paupers,  and  to  deliver  the  order  of  removal,  or  leave  a 
copy  after  showing  the  original :  and,  unless  these  things  were  correctly 
done,  a  subsequent  order  is  not  prejudiced;  Bex  v,  Alnwick,  5  B.  &;  Aid. 
184.  Now  the  endorsement  here,  even  if  admissible,  does  not  prove  that 
these  things  were  done.  It  does  not  show  what  was  ^^  delivered,"  nor  how 
the  delivery  was  made.  Oreen  does  not  appear  to  have  been  a  person  regu- 
larly employed  to  deliver  paupers :  that  being  so,  the  Court  will  not  pre- 
sume anything  in  favour  of  the  discharge  of  such  duty  by  him.  The 
minute  was  not  contemporaneous ;  for  the  first  examination  states  it  to 
have  been  made  after  Green  returned  from  removing  the  paupers.  He 
was  then  functus  officio.  In  Doe  dem.  Patteshall  v.  Turford,  8  B.*  &  Ad. 
890,  the  evidence  was  much  more  complete.  Two  out  of  three  notices 
which  had  been  carried  out  together  under  the  same  circumstances  were 
shown,  otherwise  than  by  the  endorsements,  to  have  been  delivered.  An 
invariable  course  of  practice  was  proved.  And  the  party  who  should  have 
been  served  with  the  notice  in  question,  to  quit  premises,  had  prayed, 
after  the  date  of  the  supposed  service,  that  he  might  not  be  compelled  to 
qoit.  The  cases  on  this  subject  are  commented  upon  in  Smith's  note  on 
Price  V.  The  Earl  of  Torrington,  1  Salk.  285,  1  Smith's  L.  Ca.  189. 
The  present  minute  is  insufficient  also  for  want  of  proof  that  ^^Mr. 
Woolley,"  mentioned  in  it,  was  in  fact  overseer  of  Dukinfield.  Secondly, 
the  former  order  was  conclusive.  **^  Insufficiency  of  the  exami-  r^gor 
nations"  is  more  than  informality;  and  an  order  of  sessions  ^ 
grounded  on  it  bars  any  future  removal  on  the  same  alleged  case  of  set- 
tlement ;  Regina  v.  Ellel,  7  Q.  B.  593.  The  difference  between  such  a 
defect  and  a  mere  "informality"  appears  from  Rex  v,  Cottingham,  2  A. 
&  £.  250,  cited  on  the  other  side.  At  all  events,  where  the  expressions 
'^informality"  and  "insufficiency  of  the  examinations"  occur  togetheri 
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tbej  most  be  taken  to  mean  different  things.  [Coudlidob,  J.  The  ease 
states  that  the  order  of  1844  was  quashed  '' without  entering  into  the 
merits."]  That  means  without  evidenoe  on  the  merits  being  reoeiyed  at 
the  sessions.  To  hold  that  the  present  order  of  removal  might  be  mada 
notwithstanding  the  entry  at  the  July  Sessions,  1844,  would  OTermIe 
Begina  v.  Evenwood  and  Barony,  8  Q.  B.  870,  and  several  other  eases. 

Cur.  adv.  vuU. 

Erlb,  J.,  now  delivered  the  judgment  of  the  Court. 

In  this  case  the  first  question  is,  in  effect,  whether  there  was  any 
evidenoe  in  the  examination  to  raise  a  presumption  that  the  order  of 
1826  had  be«i  duly  executed :  and  we  are  of  opinion  that  there  was. 
The  language  of  the  examination  imports  that  Green  had  removed  the 
paupers ;  for  it  states  that  Green  was  employed  to  remove,  and,  after  he 
returned  frtmi  removing  as  aforesaid,  he  signed  a  paper.  Besides  tlus, 
if  an  agent  is  employed  to  remove  a  party  of  paupers,  and  the  removal 
is  shown  to  be  commenced,  and  the  agent  returns  at  such  a  time  and  in 
M<QLa-\  such  a  manner  as  is  ^consistent  with  his  having  performed  his 
^  employment,  and  is  shown  to  be  dead  at  the  time  of  the 


nation,  there  is  not  an  entire  absence  of  evidence  that  the  order  has 
been  executed.  When  there  is  any  evidence  at  all,  the  magistrates  al<Mie 
are  to  decide-  on  the  weight  it  is  entitied  to. 

The  second  question  is,  whether  the  quashing  of  the  order  of  1844 
was  c(mclusive :  and  we  are  of  opinion  that  the  Sessions  had  the  right 
to  decide  this,  upon  considering  the  circumstances  under  which  the  quash- 
ing took  place :  and,  if  they  come  to  a  decision,  we  do  not  interfere 
with  it. 

As  to  the  third  question,  we  are  of  opinion  that  there  was  evidence 
from  which  the  Sessions  were  at  liberty  to  infer  the  execution  of  the 
order,  without  the  endorsement.  The  evidence  upon  tiie  trial  of  the 
appeal  was  stronger  than  that  which  was  stated  in  tiie  examinations. 

With  respect  to  the  endorsement,  if  it  had  been  proved,  or  if  it  was 
assumed  without  inquiry,  by  consent  of  all,  that  such  endorsements  wa« 
required  and  made  in  the  usual  and  regular  discharge  of  the  duty  of 
removal,  we  are  of  opinion  that  it  was  admissible.  It  would  then  fall 
within  the  principle  of  Doe  dem.  Patteshall  v.  Turford,  8  B.  &  Ad.  890, 
where  the  endorsement  of  the  fact  and  time  of  serving  a  notice  to  quit 
was  held  admissible  evidence  of  such  service,  on  proof  that  it  was  the 
usual  course  of  practice  in  the  attorney's  office,  and  that  the  man  who 
endorsed  was  dead;  and  this,  although  the  attorney  whose  endorse- 
^f,r.ij^  ment  was  there  admitted  was  not  in  the  habit  of  serving  notices 
J  ^himself ;  it  being  presumed  that  tiie  attorney  would  do  what  he 
required  his  clerks  to  do.  (See  other  cases  collected,  Phillips  on  Er. 
(8tii  ed.),  888  k  seq.(a))    If  the  endorsement  usually  followed  the  &ct 

(a)  P.  820,  9t]i  ed. 
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in  question^  it  is  admissible  as  evidence  of  that  fact,  on  the  general  prin* 
jple  that  an  antecedent  may  be  inferred  from  a  consequent  as  soon  as 
the  tsTzal  sequence  of  facts  is  proved.  In  this  case  no  statement  is  made 
of  the  practice  of  i-equiring  an  endorsement :  still  the  precaution  is  so 
obvioosly  prudent  that  it  may  not  have  beien  disputed. 

But  it  is  not  necessary  to  decide  on  the  admissibility  of  the  endorse 
ment  under  the  facts  stated,  as  the  order  is  to  be  confirmed  although  it 
should  be  inadmissible,  if  there  was  sufSeient  evidence  without  it ;  and 
we  have  stated  our  opinion  that  such  was  the  case. 

Orders  confirmed. 


*DOE,  on  the  several  demises  of  GEORGE,  Earl  of  EGBE- 
MONT,  and  of  GRANT,  v.  WILLLOIS  and  HOLE. 


[♦688 


Teaant  for  Bfe^  under  the  limitfttioni  of  a  deriae,  bad  power  to  leaae,  for  term  of  j99n  determin- 
able apon  two  or  tliree  liYoa,  any  part  of  the  premises  nsaall  j  so  leased,  so  that  there  were 
referred  the  ancient  and  aocnstomed  rents  and  heriots  of  the  premises  therein  contained, 
or  more,  and  lo  that  in  erery  of  the  leaaea  there  were  oontained  the  nanal  and  reaaonabl* 
oorenaata. 
1.  Held  that  two  tenementa,  which  had  previonsly  been  leased  separately,  might  be  leased  together 
nnder  a  single  demise,  no  objection  being  made  that  the  rent,  Ac,  reaerred  were  not  in  proper 
proportion. 
1  The  pattern  lease,  of  1749,  contained  a  oorenant  to  do  anit  and  serHoe  at  the  oovrta  of  the 
manor  of  W.  (in  which  the  premises  lay),  in  each  manner  as  the  tenants  of  tlie  manor  were 
aeenstomed,  and  to  pay  all  fines  and  ameroiamenta  there  imposed  by  reason  of  any  Jnst  canse. 
A  lease  by  the  tenant  for  liib,  in  1831,  contained  a  corenant  to  perform  anit  and  aenrioe  at  th# 
ooarts,  bat  no  corenant  to  pay  the  fines.    In  fact,  ainoe  1739,  no  court  baron  or  enstomary  court 
had  been  held ;  and  there  had  been  no  freehold  or  copyhold  tenant  within  legal  memory. 
Held,  not  a  dafeotiTe  ezecntlon  of  the  power ;  ainee,  as  there  eonld  no  longer  be  a  ooort  baron 
or  customary,  a  coTcnant  to  pay  flnea  in  aach  eonrta  waa  not  a  reaaonable  oorenant ;  and  th« 
Conrt  would  not  aasnme^n  order  to  aroid  the  leaae,  that  there  were  other  ooarts  (aa  leet)  of 
the  manor;  and,  if  they  did  ao  aaaume,  would  not  hold  that  a  coTcnant  to  pay  finea  there  waa 
reaaonable. 
t.  The  pattern  leaae  contained  a  grant  of  watera  and  wateroouraes^  excepting  to  the  leaaor  "  a. 
waiertowrw  Jlowing  or  dueending  from  a  head  toetV,"  erected  on  the  premiaes,  ''tii  and  through 
a  wuadow,"  "parcel  of  the  premises,"  "and  from  thence  conreyed  by  a  trough  into  a  meadow," 
**for  watering  and  improving  tAe  aame  and  other  lande  of"  the  lessor.    At  that  time,  the  wete 
ibrced  the  water  of  a  natural  stream  to  flow  along  an  artificial  trough,  so  aa  to  irrigate  land* 
of  the  lessor  below.    After  1749,  M.,  a  lessee,  ere  cted  a  mill  abore  the  weir,  and  used  some  of 
the  water,  which  retamed  to  the  natural  stream  below  the  weir,  and  could  not  be  need  for 
irrigating  the  aaid  landa  below.    Afterwarda  a  tenant  for  life  leased  the  premises,  "together 
with  so  much  of  the  water"  as  M.  had  "  been  accustomed  to  hare,"  for  working  his  mill,  "  also 
the  use  of  the  water  descending  fli>m  the  head  weir,"  "  except  and  reserrlng  to  the  occupiert 
of  the  meadows  watered  by  the  said  course  running  from  thf  head  weir,"  and  thence  by  the 
trough,  the  right  *'to  take  the  water  for  watering  the  meadows  having  the  right  thereto  as  here- 
tofore aeenstomed." 
Held :  firat,  that  the  pattern  leaae  did  not  exoept  the  channel  orer  which  the  water  flowed,  but 
only  anbjeeted  it  to  the  easement ;  and  therefore  the  laat  lease  did  not  grant  more  land  than 
the  pattern  lease :  Secondly,  that  it  was  a  question  for  the  jury,  whether  the  use  of  the  water 
given  by  the  last  leaae  to  tiie  leasee  was  or  waa  not  larger  than  the  u^  which  the  former  leaaee 
had  under  the  pattern  leaae :  and,  they  having  found  in  the  negative,  that  the  lease  waa  not  a 
bad  execution  of  the  power. 

Ejectment  for  two  tenements,  called  CatweU  and  Eaglands,  in  Somer 
Betshire. 
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*6891  ^^  ^^  ^^^^^'  before  Plait,  B.,  at  the  Somersetshire  ^Smninei 
assizes,  1845,  it  appeared  that  the  premises  were  in  the  manor 
of  Williton  Regis,  and  that  Lord  Egremont,  the  first-named  lessor  of  the 
phiintiff,  claimed  (a)  under  devise  of  Charles,  Earl  of  Egremont,  dated 
Slst  July,  1761,  through  William  Frederick  Wyndham,  fourth  son  of  the 
devisor.(i)  This  title  was  proved :  but  the  defendants  relied  on  a  lease, 
granted  by  a  former  tenant  for  life  under  the  devise  (George  O'Brien, 
Earl  of  Egremont),  and  which,  it  was  contended,  was  warranted  by  a 
power  contained  in  the  devise. 

The  power  given  in  the  devise  of  1761  wa8(c)  ^Uo  and  for  the  several 
and  respective  persons  to  whom  any  estate  for  life  is  hereinbefere  de- 
vised," when  respectively  in  actual  possession  of  the  manors,  lands,  &c., 
respectively,  to  demise  by  indenture  all  or  any  of  the  manors,  lands,  &c., 
for  any  term  or  number  of  years  not  exceeding  twenty-one,  to  take  effect 
in  possession:  '^so  as  in  every  such  lease  or  demise  there  be  reserved  to 
continue,  payable  half-yearly  or  oftener  during  the  term  thereby  to  be 
granted,  and  to  be  incident  and  go  along  with  the  reversion  or  re- 
mainder," &c.,  ^'  the  best  and  most  improved  yearly  rent  and  rents  that' 
can,  at  the  time  of  making  such  leases,  reasonably  be  got  for  the  same, 
without  taking"  ^^fine,  premium,  or  foregifl;  and  also  to  demise,  lease, 
and  grant,  in  possession  or  reversion,  for  one  life  or  for  two  or  three 

*6901  ^^^^'  ^^  ^^^  ^^7  ^^^°^  ^^  number  of  years  ^determinable  upon 
-'  one  life  or  two  or  three  lives,  any  part  of  the  said  premises 
usually  so  leased,  so  that  all  the  leases"  which  shall  be  in  force  at  the 
same  time  shall  be  determinable  on  the  dropping  of  one  life,  or  of  two 
or  three  at  the  most ;  ^^  and  so  that  there  be  reserved  in  every  such 
lease,  during  the  continuance  thereof,  the  ancient  and  accustomed  rents 
and  heriots  for  the  premises  therein  contained  or  more ;  and  so  that,  in 
every  of  the  leases  so  to  be  made  and  granted  by  virtue  of  the  several 
powers  aforesaid,  there  be  contained  the  usual  and  reasonable  covenants, 
and  a  condition  of  re-entry  for  non-payment  of  the  rent  or  rents  thereby 
respectively  to  be  reserved,  in  case  the  rent  or  rents  be  behind  or  unpaid 
by  the  space  of  twenty-one  days,  and  for  non-performance  of  the  cove- 
nants therein  to  bo  contained ;"  and  so  as  there  be  no  clause  giving 
power  to  any  lessee  to  commit  waste,  or  exempting  him  from  punish- 
ment for  committing  the  same ;  and  so  as  the  respective  lessees  execute 
counterparts  of  such  leases. 

The  tenements  Catwell  and  Raglands  were  both  comprehended  in  this 
devise,  and  had  been,  before  and  at  the  time  of  the  devise,  let  by  separate 
leases.     It  was  admitted  that  a  lease  of  Catwell,  made  22d  April,  1749, 

(a)  Qrant  claimed  under  an  ontfltaading  term,  npon  whieh  ulUmately  nothing  tamed. 

(6)  The  limitationa  of  the  deTiae,  and  the  dates  of  some  of  the  erents  nnder  whieh  the  sercnl 
Interests  aoomed,  wiU  be  fonnd  in  the  report  of  Doe  dem.  The  Earl  of  Egremont «.  F<Hiroody  S 
Q.  B.  627. 

(e)  The  same  power  is  a  Uttle  more  taJlj  set  out  in  Doe  dem.  Lord  Egremont «.  Stephtn^  6 
aB  208,  3M. 
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was  to  be  taken  as  a  pattern  lease.     This  was  a  lease  by  Sir  Gharlea 
Wpdbam,  for  ninety-nine  years,  determinable  on  two  liveS)  of  a  mes^ 
snage,  kc.,  ^^  together  with  all  houses,  outhouses,  edifices,  buildings,  ways, 
passages,  waters,  watercourses,  easements,  profits,  commodities,  advan- 
tages, and  appurtenances  whatsoever,  to  the  said  messuage,  tenement, 
and  premises  of  right  belonging  and  appertaining,  or  accepted,  reputed, 
deemed,  taken,  or  known  as  part,  parcel,  or  member  thereof,  ""ex-  r^^r^q-i 
cept,  out  of  this  present  demise  and  grant,  unto  the  said  Sir  ^ 
Charles  Wyndham,  his  heirs  and  assigns,  a  watercourse  flowing  or  de- 
scending from  a  head  weir  formerly  erected  on.  the  croft,  parcel  of  the 
premises,  in  and  through  a  meadow,  parcel  of  the  said  demised  premises, 
called  Little  Moor  Mead,  and  from  thence  conveyed  by  a  trough  into  a 
meadow  formerly  in  the  possession  of  Barnard  Woolcott,  deceased,  and 
now  of  Humphery  Tanner,  clerk,  for  watering  and  improving  the  same 
and  other  lands  of  the  said  Sir  C.  Wyndham."    And  the  lessee  therein 
covenanted  that  he  would  ^^  do  suit  and  service  unto  all  and  every  the 
court  and  courts  of  the  said  Sir  C.  Wyndham,  his  heirs  or  assigns,  to  be 
bolden  and  kept  for  or  within  the  manor  of  Williton  Regis  aforesaid, 
npon  such  notice  as  is  usually  given  for  holding  such  courts ;  and  shall 
be  there  sworn  and  ordered  by  the  steward,  and  with  the  homage,  for 
the  time  being,  of  the  said  manor,  in  all  things  relative  to  the  said ; 
demised  premises,  in  such  manner  as  other  the  tenants  of  the  same 
manor  in  respect  of  their  several  estates  are  used  and  accustomed  to  do ; . 
and  shall  and  will  pay,  bear,  and  discharge  all  fines,  amerciaments,  pen- 
alties, and  sums  of  money  which  shall  be  there  set,  laid,"  &c.,  ^'  upon, 
or  against  the  said  lessee,  bis  executors,"  &c.,  ^*  for  or  by  reason  of  any 
neglect,  offence,  or  just  cause." 

The  lease  under  which  the  defendants  claimed  was  dated  24th  De** 
cember,  1881.  By  it,  George  O'Brien,  Earl  of  Egremont,  demised  the* 
two  tenements,  Catwell  and  Baglands,(a)  together,  to  the  defendants,  for 
*ninety-nine  years,  determinable  on  three  lives.  In  the  descrip-  rn^^qq 
tion  of  the  parcels  were  the  words  ^^  together  with  so  much  of  the 
water  from  the  shuts  in  Dawes  Ground  as  the  late  Mr.  Richard  Morle 
has  been  accustomed  to  have,  and  at  the  same  timcf,  for  the  purpose  of 
working  the  said  leather  mill ;  and  also  the  use  of  the  water  descending 
from  the  head  weir,  formerly  erected  on  the  croft  parcel  of  the  said  tenor 
mcnt  called  Catwell,  except  and  reserving  to  the  occupiers  of  the  meadows 
watered  by  the  said  course  running  from  the  head  wiir  aforesaid,  through 
the  Little  Moor  Meadow,  parcel  of  the  said  tenement  called  Catwell,  and' 
thence  by  an  aqueduct  or  trough  into  Townsend  Meadow,  now  in  the 
occupation  of  Susannah  Date,  widow,  the  right  to  enter  and  cleanse  the 
said  watercourse,  and  to  take  the  water  for  watering  the  meadows  having 
the  right  thereto  as  heretofore  accustomed."     The  covenant  respecting 

'  (a)  It  WM  not  suggested  that  the  reiit»  Ac.,  reserred  In  this  demise  were  not  |aop>rtioaal  to 
Aose  respeetirely  reserred  on  the  former  seTerel  demises  of  the  two  tenements. 
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_^^_ • 

the  courts  was  to  ^'perform  snit  and  service  at  all  the  conrts  to  be  held 
by  the  said  lessor,  his  heirs  and  assigns,  in  or  for  the  manor  of  Williton 
Regis." 

The  objections  to  the  execution  of  the  power  had  been  delivered  under 
a  judge's  order.(a)  They  stated  that  the  terms  and  provisions  of  the  power 
contained  in  the  devise  of  1761  were  not  pursued  in  making  the  lease  of 
1881 :  ^^  And  the  particular  objections  thereto  are : 

'^  That  the  ancient  and  accustomed  rents  and  heriots  are  not  reserred 
for  the  premises  therein  contained. 

^^  That  the  lease  includes  hereditaments  and  premises  not  usnsUj  bo 
leased,  viz.  the  water  from  the  shuts  in  Dawes  Gfround,  and  the  use  of 
the  water  descending  from  the  head  weir  erected  on  the  croft  parcel  of 
Catwell. 

*fidS1  *^^  '^^^  ^^  leBjae  omits  the  following  usual  and  reasonable  core- 
-^  nants :  vix.  a  covenant  to  do  suit  at  the  courts  of  the  manor  of 
Williton  Regis,  and  be  there  ordered  and  justified,  according  to  the  manner 
in  which  such  covenant  is  inserted  in  the  pattern  leases  of  the  same  pre- 
mises ;  also  a  covenant  to  pay  the  fines  to  be  imposed  at  the  said  courts. 

''  That  the  said  lease  does  not  contain  any  covenants  to  the  above  or 
the  like  effect. 

^^  That  the  said  lease  demises  premises  before  separately  demised  it 
separate  rents,  reserving  onp  entire  rent  for  the  whole :  and  that  such 
premises  are  improperly  joined  in  one  and  the  same  lease. 

'*  That  the  premises  contained  in  the  said  lease  were  not  usuallj  so 
leased  as  in  the  said  lease." 

It  appeared,  at  the  trial,  that  no  court  baron  or  customary  court  had 
been  held  within  the  manor  since  1789  :  there  was  no  proof  that  there 
had  been  any  freehold  or  copyhold  tenant  of  the  manor  within  living 
memory ;  and  it  was  ultimately  admitted  that  there  had  not. 

It  further  appeared  that  the  watercourse,  mentioned  in  ihh  pattern 
lease,  had  been  formed  by  a  head  weir,  which  dammed  up  the  waters  of 
a  natural  stream,  so  that  they  flowed  by  an  artificial  trough,  and  were 
used  for  irrigating  lands,  belonging  to  the  lessor,  lying  lower  down :  that 
afterwards,  and  before  the  making  of  the  lease  of  1881,  one  Richard 
Morle,  being  then  lessee  of  the  premises,  had  erected  a  mill  higher  up 
the  stream :  and  that  part  of  the  water  of  the  stream  ran  into  the  miO 
leat,  and  was  returned  from  thence  into  the  stream  beloW  the  head  weir, 
so  that  it  could  not  be  used  for  irrigating  the  lower  meadows.  Evidence 
*f>Q41  ^^  gi^en  as  to  *the  quantity  of  water  which  had  passed  aloog 
-*  the  trough  before  and  after  the  erection  of  the  mill.  The  learned 
Baron  desired  the  jury  to  say  whether  the  lease  assumed  to  grant  a  larger 
use  of  the  water  than  had  been  enjoyed  before ;  and,  upon  the  foreman 
inquiring  whether  the  tenants  of  the  meadows  had  a  right  to  all  the  water 
if  they  required  it,  he  told  them  that  they  had.    Upon  which  Ike  jnij 

(•)  See  Dm  dtm.  Lord  l^grtiaoiit «.  WUliAmiy  7  Q.  B.  5861 
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found  for  the  defendants.  Leave  was  reserved  to  move  to  enter  a  verdict 
for  the  plaintiff:  and  in  Michaelmas  term^  1845,  Orowder  obtained  a  rule 
nisi  to  enter  such  verdict,  or  for  a  new  trial.  In  Hilary  term  and  vaca- 
tion 1847,(a) 

Ooekiumj  Buttj  and  Kinglake^  Seijt.,  showed  cause.  First,  the  union 
of  the  two  tenements,  Gatwell  and  Baglands,  in  a  single  lease,  is  no 
excess  of  the  power.  In  Doe  dem.  Earl  of  Shrewsbury  v.  Wilson,  5  B. 
k  Aid.  868,  it  was  decided  that  premises,  formerly  let  together,  might, 
under  a  power  substantially  resembling  the  power  here,  be  let  by  sepa* 
rate  demises.  That  was  the  converse  of  the  present  case :  but  there  is 
Btill  less  reason  here  for  holding  that  the  power  has  been  exceeded ; 
because  in  Doe  dem.  Earl  of  Shrewsbury  v,  Wilson  the  reversioner,  under 
the  lease  in  question,  could  distrain  only  upon  the  portion  for  which  rent 
was  in  arrear,  instead  of  the  whole  premises  being,  as  before,  liable  for 
the  whole  rent ;  but  here  the  power  of  distress  is  enlarged,  and  the  re- 
versioner may  distrain  on  any  part  of  the  united  tenement  for  any  arrear 
of  *the  whole  rent.  Accordingly  in  Doe  dem*  Lord  Egremont  v.  r^gog 
Stephens,  6  Q.  B.  208,  226,  7,  it  was  held  that,  under  the  very  *" 
power  now  in  question,  tenements  formerly  let  separately  might  be  united 
in  a  smgle  lease  reserving  a  proportional  rent. 

Secondly,  as  to  the  objection  that  the  lease  contains  no  covenant  to  pay 
fines.  There  is  a  covenant  to  do  suit  and  service  at  all  the  courts.  And 
the  payment  of  the  fines  would  follow  as  an  incident  to  the  doing  suit  and 
Bervice.  [Lord  Dbitman,  0.  J.  But  has  not  the  reversioner  a  right  to 
say,  I  wish  to  be  able  to  maintain  the  particular  action,  covenant,  for 
non-payment  of  fines  T]  If  that  be  so,  another  answer  is  that  there  are 
no  courts  at  which  suit  and  service  can  now  be  done ;  and  there  is  no 
freehold  tenant.  A  covenant  to  pay  the  fines  would  tiierefore  not  be  a 
^^  usual  and  rsosonaUs"  covenant.  No  amercement  of  a  freeholder  can 
be  enforced  which  has  not  been  affeered  by  freeholders  of  the  manor; 
Baldwin  v.  Tudge,  2  Wils.  20.  In  Chetwode  v.  Crew,  Willes,  614,  618, 
note  (a),  it  was  held  that  a  court  baron  cannot  be  held  without  at  least 
two  freehold  tenants  of  the  manor,  and  that  no  sueh  tenure  can  now  be 
created.  To  the  same  effect  are  Bradshaw  v,  Lawson,  4  T.  R.  448,  and 
Com.  Dig.  CopyhM  (B.  1);  and  Acre  (R.  2),  it  is  also  said  that  there 
cannot  be  a  customary  court  without  copyholder8.(a)  The  same  doctrine^ 
as  to  both  oourts,  18  laid  down  in  2  Bao.  Abr.  688, 4  (7th  ed.),  title  Cburto, 
The  Ckmrt  Baron.  Indeed  the  original  covenant  here  was  unmeaning, 
Bince  a  lessee  f<v  years,  being  neither  freeholder  nor  copyholder,  cannot 
do  suit  *add  service  at  either  a  court  baron  or  a  customary  court,  r^gog 
and  therefwe  cannot  be  liable  to  fines. 

Thirdly,  as  to  the  grant  of  the  water.    The  grant  in  the  lease  to  the 

(a)  Jtanwy  lltli  aiid  Vblmiy  Sd.    Btlbra  Loid  DmnnMM,  0.  X,  PAnnoVi  OounoMi^  ud, 
Wmukavi  Ji. 
(»)  CUlog  Go.  lat  68  a. 
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flefendants  is  restricted,  and  narrower  than  that  in  the  pattern  lease. 
The  pattern  lease  reserved  to  the  lessor  only  so  mii'^h  of  the  watercourse, 
that  is  of  the  flowing  water,  as  was  employed  for  watering  and  improving 
the  land  of  the  lessor.  The  rest  wonld  pass  to  the  lessee.  Bat  the  lease 
in  question  gives  the  lessee  only  so  much  as  Morle  had  been  aoeostomed 
to  have  for  working  his  mill,  and  the  water  descending  from  the  head  weir, 
excepting  oat  of  this  the  aoeostomed  right  to  take  the  water  by  the  ooca- 
piers  of  the  irrigated  land.  On  the  facts,  this  wonld  probably  be  a  less, 
and  could  not  be  a  greater,  quantity  than  that  left  unezcepted  by  the 
pattern  lease.  If  there  be  a  doubt  as  to  the  fact,  it  was  for  the  decision 
of  the  jury,  to  whom  it  was  left  by  the  Judge,  and  who  found  for  the 
defendflmts. 

It  will,  however,  be  argued  that  the  reservation  '*  to  the  occupiers  of 
the  meadows  watered"  is  invalid,  they  being  strangers  to  the  lease.  But 
these  occupiers  are  the  tenants  of  the  lands  for  the  irrigation  of  which 
the  reservation  in  the  pattern  lease  was  made.  Therefore  the  exception 
follows  the  pattern  lease,  and  limits  the  grant  to  the  lessee  in  the  same 
way  as  before.  But  that  which  is  objected  to  as  a  bad  exception  is,  in 
truth,  no  exception,  but  a  mere  declaration  by  the  lessor  that  an  old  ease 
ment  is  not  to  be  interfered  with. 

Crowder,  Montague  Smith  and  PAtnn,  contriL  The  first  objection  to 
the  lease  is  given  up.  The  second  objection  is  good :  the  covenant  was 
4^6971  ^  ^^  covenant ;  *and  an  attendance  at  leets,  popularly  called 
''  manor  courts  (though  not  technically  courts  baron  or  customary), 
Inight  be  useftd  for  the  purpose  of  proving  the  identity  of  the  premises, 
and  keeping  up  the  manor  as  a  reputed  manor.  Thirdly :  the  granting 
part  of  the  lease  is  not  restricted  by  the  exception,  for  the  exception  is 
bad ;  an  exception  to  strangers  is  inoperative.  Besides,  the  pattern  lease 
Excepted  the  watercourse,  that  is,  the  soil :  here  the  water  only  is  excepted. 

Our.  adv.  vuU. 
'    CoLERiDGB,  J.,  in  this  vacation  (February  26th),  delivered  the  judg- 
ment of  the  Court. 

This  case  was  tried  before  my  brother  Platt,  when  a  verdict  passed 
for  the  defendants  on  a  point  submitted  to  the  jury,  with  leave  to  enter 
it  for  the  plaintiff  if  we  should  be  of  opinion  that  the  question  in  the 
Cause  was  one  of  law,  which  ought  to  have  been  ruled  in  his  favour 

The  case  for  the  plaintiff  rested  on  objections  to  the  lease  under 
which  the  defendants  held,  as  not  supported  by  the  power  under  which 
it  was  made :  and  these  objections  were  ultimately  reduced  to  two,  now 
to  be  considered* 

The  first  was  stated  thus.  In  what  was  taken  as  the  pattern  lease, 
Executed  in  1749,  wais  a  covenant  to  do  smt  and  service  at  the  court  of 
the  manor  of  Willitop  on. usual  notice,  to  be  there  sworn  and  ordered  by 
the  steward,  and  to  pay  all  fines  and  amerciaments  there  lawfuDy  im- 
posed.   In  the  lease  in  question  was  a  covenant  to  d6  suit  and  service ; 
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but  there  was  no  express  coyenant  to  pay  fines  and  amerciaments  for 
default  of  snit.  The  power  required  that  in  all  leases  granted  r^^gno 
*imder  it  should  be  contained  all  usual  and  reasonable  covenants.  ^ 
It  was  admitted  that  no  courts  baron  or  customary  courts  had  been  held 
within  the  manor  from  1789 ;  and  it  was  admitted  in  the  argument  that 
there  had  been  no  freeholders  or  copyholders  within  the  manor  within 
the  time  of  living  memory :  and  there  was  no  evidence  to  the  contrary 
offered  at  the  trial.  It  was  therefore  urged,  on  the  part  of  the  defend- 
ants, that,  this  being  a  lease  for  years,  the  covenant  was  not  properly 
a  usual  or  reasonable  covenant ;  that  the  court  baron  could  not  be  now 
held,  because  there  were  no  freeholders ;  nor  could  it  be  revived,  because 
no  freehold  tenure  of  the  manor  could  by  law  be  created  at  this  day : 
and,  by  the  same  course  of  argument,  it  was  urged  that  no  customary 
court  could  be  held,  or  revived,  for  want  of  copyholders.  And  it  was 
said  that,  although  this  covenant  was  found  in  the  pattern  lease  of  1749, 
it  was  not  conclusively  to  be  taken  to  be  a  usual  and  reasonable  covenant. 
We  agree  in  these  arguments ;  nor  in  truth  were  they  much  disputed 
at  the  bar. 

But  it  was  urged  that,  although  the  court  baron  and  customary  court 
were  irrevocably  gone,  and  so  there  were  no  courts,  properly  speaking, 
of  the  manor,  that  were  or  could  be  held,  yet  there  might  be  courts,  such 
AS  the  court  leet,  that  in  a  popular  way  might  be  called  manor  courts, 
which,  in  order  to  the  identification  of  property,  as  belonging  to  this 
reputed  manor,  it  might  be  reasonable  to  bind  the  tenants  occupying 
lands  in  it  to  attend ;  and  that,  so  considered,  the  covenant  would  still 
be  a  reasonable  one. 

But  it  would  be  unreasonable  to  give  the  words  in  the  covenant  a 
meaning  other  than  they  would  ^naturally  bear,  in  order  to  avoid  r^cggn 
the  lease :  and,  even  if  we  gave  the  words  the  sense  desired,  and  ^ 
allowed  the  inference  that  a  covenant  to  attend  them  might  be  reasona- 
ble for  the  purpose  stated,  it  by  no  means  follows  that  it  would  be  un- 
reasonable to  omit  that  which  alone  is  omitted,  the  covenant  to  pay  fines 
and  amerciaments  for  default  of  suit.  On  the  contrary,  such  a  covenant 
might  raise  such  questions  as  to  the  jurisdiction  to  impose  the  fine  or 
amerciaments,  and  to  whom  it  was  to  be  paid,  that  it  might  be  considered 
very  reasonable  to  omit  it,  leaving  the  lord  to  his  remedy  by  action  for 
the  breach  of  the  simple  covenant  to  do  the  suit.  On  this  ground,  there- 
fore, we  see  no  reason  to  disturb  the  verdict. 

The  second  point,  which  was  much  more  contested  at  the  bar,  was 
stated  thus.  In  the  pattern  lease,  out  of  the  general  grant  of  water, 
watercourses,  &c.,  was  excepted  a  watercourse  flowing  by  means  of  a 
head  weir  out  of  a  natural  stream  into  an  artificial  channel,  made  through 
the  demised  lands  on  a  higher  level  for  the  purpose  of  irrigating  them 
and  other  lands  of  the  lessor  lower  down  the  stream.  In  the  interval 
between  1749  and  the  grant  of  the  lease  in  question  in  1881,  one  Morle, 
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then  tenant  of  the  premises,  had  erected  a  mill  and  divarted  water  from 
this  waterconrse,  and  so  diminished  the  irater  for  irrigation  of  the  hndi 
just  mentioned,  the  water  he  so  abstracted  being  returned,  not  to  the 
artificial  channel,  but  to  the  natural  stream,  and  so  made  nnayailing  for 
the  purposes  of  those  lands.  In  the  lease  of  1881,  the  grant  to  the 
lessee  is  only  of  so  much  of  the  water  as  Morle  had  been  accustomed  to 
haTe  for  the  use  of  his  mill ;  and  there  was  no  exception  of  the  water 
*7001  ^^^^  ^  ^^  le$9<Mrj  but  only,  to  the  *occupier8  of  the  meadom 
below,  a  right  to  enter  and  cleanse  the  watercourse  and  take  the 
water  for  the  use  of  their  meadows,  as  heretofore  accustomed.  And 
this  exception,  the  counsel  for  the  plaintiff  urged,  did  not  profeee  to 
include  the  watercourse,  and  was  in  itself  merely  void ;  so  that  the 
watercourse,  which  before  was  not  demised,  now  passed  to  the  lessee  by 
the  general  words  of  the  lease ;  and  the  remainder*men  were  also  injured 
in  respect  of  their  lower  lands,  the  abstraction  of  water  by  Morle  being 
now  made  legal,  if  the  lease  in  question  was  sustainable. 

This  objection  therefore  is  twofold :  first,  that  more  is  now  demised,  L 
e.  the  watercourse  itself,  than  was  granted  by  the  pattern  lease ;  secondly 
the  injurious  consequence,  the  permanent  diminution  of  water  applicable 
to  the  irrigation  of  the  lands  below. 

As  to  the  first,  it  appears  to  us  that  the  objection  rests  upon  an  as- 
sumption of  fact  as  to  the  pattern  lease,  not  well  founded.  It  is  assumed 
that  the  artificial  channel  dirough  which  the  water  fiowed  from  the  head 
weir  did  not  pass  by  it,  and  was  excepted  out  of  the  demise.  Bat  we 
collect  the  words  of  the  exception  in  that  lease  to  have  been  (following 
after  a  grant  of  all  waters  and  watercourses  belonging,  &c.),  ^^  except  a 
certain  watercourse  flawing  through  Little  Moor  Mead,  and  thence  into 
another  mead  named,  for  watering  it  and  other  lands  of  Sir  G.  Wjnd- 
ham."  Now,  without  saying  that  a  watercourse  may  never  mean  the 
channel  in  which  water  flows,  it  certainly  may  mean  also  the  stream  or 
flow  of  the  water  itself:  and,  whether  it  means  the  one  or  the  other  in 
any  instrument,  will  very  materially  depend  on  the  context.  And,  in 
"^7011  ^^^  ^^^  before  us,  it  appears  to  us  that  that  which  flows  ^through 
^  lands  named,  for  the  purpose  of  watering  them  and  other  specified 
lands,  must  be  taken  to  be  the  water  itself,  and  not  the  channel  through 
which  it  flows.  If  so,  the  channel  itself  would  have  passed  by  the 
pattern  lease,  subject  only  to  the  easement  of  the  flow  of  water  in  it, 
which  was  substantially  the  thing  excepted.  And  so  the  first  part  of 
this  objection  fails. 

It  may  be  d-^ubted  whether,  if  this  be  removed,  what  remains  is  open 
for  the  plaintiff  to  insist  upon,  with  reference  to  the  notice  of  objection8.(a) 
But,  if  it  be,  it  clearly  raised  not  a  point  of  law  for  the  Judge,  but  of 
fai-t  for  the  jury.  It  was  necessary  to  ascertain  what  quantity  of  water 
Morle  had  been  accustomed  to  have  to  turn  his  mill,  before  it  could  be 

(a)  8e«  ftnti,  p.  092,  ftnd  note  (a),  ibid. 
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determmed  whether  a  grant  of  that  quantity  was  in  excess  of  what  was 
granted  by  the  former  lease.  The  jury  have,  in  effect,  been  directed  to 
coosider  that  question :  and  their  fi^^ding  is  not  questioned. 

We  are,  therefore,  on  the  whole,  of  opinion  that  this  rule  should  be 
discharged.  Rule  discharged.(a) 

(«)  Tho  ftrgomeiK  in  inpport  of  tho  rule  irreporttd  by  H.  DavImo,  Biq. 


*I)OE,  on  the  several  demises  of  GEOROE,  Earl  of  EGRE-  .^,.^0 
MONT,  and  Another,  v.  COURTENAY.    Feb.  26.    ,^  * 

IniBt  in  f(M  demised  the  land  by  indentore  tor  »  term  depen<Ung  on  otrtein  Utm,  and  thai 
d«Tifled  hii  estate  to  bis  son  for  life,  witb  remainders  oyer,  and  with  a  power  to  tenant  for  life 
to  grant  leases.  After  testator's  death,  and  during  the  abore  term,  the  son  granted  the  lessee 
a  fiesh  kaee  of  the  land,  and  the  new  indenture  of  lease  set  forth  that  it  was  granted  in  eon- 
nderation  of  the  surrendering  up  into  the  hands  of  the  lessor  by  the  lessee,  al  or  before  the 
delivery  thereof,  of  the  lease  first  granted,  which  tHrrtnder  it  htnhjf  wuidt  and  aoeepud  aoeord' 
iMgljf.  The  new  lease  was  a  bad  ezeention  of  the  power.  One  of  the  lires  mentioned  in  the 
int  lease  was  still  existing. 

Held,  that  the  surrender  was  inoperatire,  and  the  first  lease  remained  in  fofoe  j  and  this,  whether 
the  Moond  lease,  at  the  time  of  the  demise,  was  roid  or  only  voidable  at  the  will  of  the  tenant 
fbr  life,  and  whether  the  surrender  was  implied  or  express :  the  ground  of  decision  being  that 
the  new  lease  did  not  pass  an  interest  aeeording  to  the  eontract,  and  therefore  the  aooeptanoe 
of  it,  though  with  express  words  as  above  stated,  did  not  effect  an  aheolnte  surrender. 

Ejectmbnt  for  messuages  and  land  in  Devonshire.  On  the  trial,  before 
CoLBRiDGE,  J.,  at  the  Devonshire  Spring  assizes,  1845,  the  material  facts 
appeared  to  be  as  follows. 

On  September  29th,  1755,  Charles,  then  Earl  of  Egremont,  being  seised 
in  fee  of  the  premises^  demised  them  to  Richard  Courtenay  (grandfather 
of  the  defendant)  for  a  term  of  ninetj-nine  years,  determinable  on  the 
deaths  of  the  said  Richard  Courtenay  and  of  Betty  Hill.  When  the 
present  action  was  brought,  Richard  Courtenay  was  dead.  It  did  not 
appear  at  the  trial  that  Betty  Hill  was  not  still  living. 

The  said  Charles,  Earl  of  Egremont,  by  his  will,  executed  in  1761, 
devised  the  premises  in  question,  among  others,  to  his  second  son  Percy 
Charles  Wyndham  and  his  assigns  for  life,  remainder  to  the  first  and 
other  sons  of  P.  C.  Wyndham  respectively  in  tail  male,  remainder  to 
other  sons  of  the  testator  successively  for  life,  with  remainder,  on  each 
life  estate,  to  the  first  and  other  sons  of  the  tenant  for  life,  successively, 
in  tail  male.(a)  In  the  will  was  contained  a  power  to  each  *tenant  r«iTA& 
for  life  to  grant  leases,  under  certain  restrictions.(6)  The  testator 

(a)  See  a  more  eomplete  statement  of  the  devise,  and  other  partlenlan  relating  to  the  Ikmllj 
bk  Doe  dsm.  The  Earl  of  Egremont  v.  Forwood,  3  Q.  B.  627. 

(6)  See  p.  6S9,  antd :  and  Doe  dem.  Lord  Egremont  e.  Stephens,  S  Q.  ?  208,  210,  where  the 
power  is  Mt  oat  at  length. 
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died  in  1763 ;  and  thereupon  Percy  Charles  Wyndham  entered  into  po»- 
sesBion. 

In  July  1785,  Percy  Charles  Wyndham  demised  the  premises  to  the 
said  Richard  Coortenay  for  ninety-nine  years  from  the  expiration  of  the 
former  term,  if  the  now  defendant  should  so  long  live. 

And  on  the  25th  March,  1812,  the  said  Percy  Charles  Wyndham  de- 
mised the  same  premises  to  the  defendant  for  ninety-nine  years  after  the 
expiration  or  determination  of  the  term  created  by  the  lease  of  1785,  if 
two  children  (named)  of  the  defendant,  or  either  of  them,  should  so  long 
live.  This  last  lease  purported  to  be  granted  in  consideration  of  the  sur- 
rendering up  into  the  hands  of  the  lessor  by  the  lessee,  at  or  before  the 
delivery  of  this  lease,  a  certain  lease  dated  on  or  about  the  29th  day  of 
September,  1755,  granted  of  the  premises  hereby  demised  for  the  term 
of  ninety-nine  years  now  determinable  on  the  death  of  Betty  Hill, 
daughter  of  Thomas  Hill :  ^^  which  surrender  is  hereby  made  and  accepted 
accordingly ;"  and  in  consideration  also  of  240{. 

Percy  Charles  Wyndham  died  in  1833 ;  and  the  lessor  of  the  plaintiff 
succeeded  him  as  tenant  in  tail  male  under  the  will. 

The  leases  of  1785  and  1812  were  not  valid  executions  of  the  power; 
and  the  lessor  of  the  plaintiff  contended  that  the  lease  of  1755,  having 
been  surrendered,  was  no  bar  to  his  claim,  though  it  did  not  appear  that 
one  of  the  lives  on  which  that  lease  had  depended  might  not  still  exist 
CoLERiDGB,  J.,  directed  a  verdict  for  the  plaintiff,  but  reserved  leave  to 
^^QAi  niove  for  a  *non8uit :  and  Kinglake^  Serjt.,  in  Easter  term,  1845^ 
^  obtained  a  rule  nisi  accordingly  on  this  point,  and  on  another 
which  it  is  unnecessary  to  state,  as  the  Court  gave  no  decision  upon  it. 
In  Easter  term,  1846,(a) 

Orowdevj  Montague  Smithy  and  Phinn  showed  cause.  Doe  dem.  The 
Earl  of  Egremont  v.  Forwood,  3  Q.  B.  627,  is  in  point  and  must  govern 
this  case.  In  Roe  dem.  Earl  of  Berkeley  v.  Archbishop  of  York,  6 
East,  86,  cited  in  that  case  (as  it  will  be  here),  there  was  nothing  to  show 
a  surrender  but  a  recital  in  the  substituted  lease  that  it  was  granted  ''for 
and  in  consideration  of  the  surrender  of  the  said  first-mentioned  inden- 
ture." In  Doe  dem.  The  Earl  of  Egremont  v.  Forwood  the  corresponding 
words  were  "for  the  consideration  of  the  surrender  of  the  present  lease," 
"  and  which  is  hereby  surrendered  accordingly."  In  the  present  case 
the  consideration  is  a  surrender  "which  surrender  is  hereby  made  and 
accepted  accordingly."  It  therefore,  as  Wtjll  as  Doe  dem.  The  Earl  of 
Egremont  v.  Forwood,  is  within  the  reason  of  the  decision  in  Doe  dem. 
The  Bishop  of  Rochester  v.  Bridges,  1  B.  &  Ad.  347.  It  is  true  that 
in  Roe  dem.  Earl  of  Berkeley  t;.  Archbishop  of  York  the  lease  had 
been  delivered  up  and  cancelled ;  but  the  Court  allowed  no  weight  to 
this  fact,  inasmuch  as  the  Statute  of  Frauds,  29  Car.  2,  c.  8,  s.  3,  requires 

(o)  April  27Ui,  hetof  Lord  DimrAH,  C.  J.,  Willxamb  and  Colbridob,  J«.  :  ftnd  SOOi,  bef««  *• 
0Hne  Jndgei  ftnd  Pattbsoh,  J*.  Tho  Court  hoard  only  part  of  the  argoment  againat  the  rate  •■ 
tk«  foimer  dij. 


11  ADOLPHUS  &  ELLIS.  N.  S.  704 

Ibi— ^^— ^^—  M^^i^—  inn  I     ■■III  11^.— ^M^— — — — — — ^^^— ^»^M 

4n  express  surrender  bj  deed  or  note  in  writing,  and  the  deed  containing 
the  second  lease  there  did  ^^not  purport  in  its  terms  to  be  of  itself  a  sur- 
render, haying  no  words  in  it  which"  denoted  or  could  ^^  amount  to  a 
^yielding  or  rendering  up  of  the  interest."  Here,  by  the  deed  r^cVAe 
itself,  the  surrender  is  made  and  accepted  *' accordingly;"  which  ^ 
last  word  is  noticed  by  Patteson,  J.,  in  Doe  dem.  The  Earl  of  Egremont 
V.  Forwood,  8  Q.  B.  689.  [Lord  Dekman,  0.  J.,  asked  if  any  step  had 
been  taken  to  bring  a  writ  of  error  in  that  case.  It  was  answered  (by  the 
counsel  supporting  the  rule)  that  none  had  been  tak^n,  and  the  reason 
probably  was  that  the  last  life  in  the  lease  of  the  defendant  Forwood  had 
dropped  before  the  judgment  in  Banc]  But,  further,  the  lease  of  1812, 
though  not  executed  according  to  the  power,  might  be  a  consideration  for 
surrendering  the  lease  of  1755 ;  for  it  was  voidable  only,  not  void ;  it 
was  valid  at  least  against  the  lessor  himself,  and  might  have  been  recog- 
nised by  each  of  his  successors. 

Kinglakey  Serjt.,  and  Merivn^j  contri.  The  point  as  to  the  surren- 
der was  not  expressly  decided  in  Doe  dem.  The  Earl  of  Egremont  v. 
Forwood;  and,  though  an  inference  certainly  arises  from  the  judgment 
that  this  question  must  have  been  determined  in  the  then  plaintiff's 
favour,  several  dicta  of  the  Judges  during  the  argument  are  of  a  con- 
trary tendency:  and  Lord  Dbnman,  C.  J.,  there  referred  to  the  judg- 
ment of  Lord  Mansfield,  in  Zouch  dem.  Abbot  v.  Parsons,  8  Burr. 
1794, 1807,  where  it  is  said  that  ^^  no  surrender,  express  or  implied,  in 
order  to,  or  in  consideration  of  a  new  lease,  would  bind ;  if  the  new 
lease  is  absolutely  void :  for,  the  cause,  ground,  and  condition  of  the 
surrender  fails."  That  ruling  agrees  with  the  judgment  in  Wilson  v. 
Sewell,  4  Burr.  1975,  1980,  where  acceptance  of  a  lease  in  1762  was 
*held  to  be  an  implied  surrender  of  a  lease  granted  in  1755,  but  r^irng 
the  Court  said  it  would  have  been  otherwise  if  the  lease  of  1762  ^ 
had  not  been  a  good  lease :  *^  for,  it  was  not  reasonable  in  itself,  nor 
could  it  be  the  intent  of  the  parties,  that  an  acceptance  of  a  bad  lease 
should  be  an  implied  surrender  of  a  good  one.  This  is  not  only  agreea- 
ble to  principles  and  common  sense,  but  has  been  determined ;  it  was  so 
resolved  in  the  case  of  Lloyde  and  Gregory,  1  (W.)  Jones,  405,  8.  C. 
Cro.  Car.  502  (which  is  best  reported  in  Sir  WilUam  Jones,  405,  406). 
If  a  surrender  is  intended  for  a  particular  purpose ;  and  that  purpose 
the  only  motive  of  it,  fails ;  the  surrender  ought  to  fail  too."  The  law 
was  laid  down  in  the  same  manner  in  Davison  dem.  Bromley  v.  Stanley, 
4  Burr.  2210 :  and,  although  this  case  and  Wilson  v,  Sewell,  4  Burr. 
1975,  related  to  an  implied  surrender,  the  reasons  of  the  Court  apply 
also  to  an  express  one.  It  was  suggested  in  Davison  dem.  Bromley  v. 
Stanley,  as  in  the  present  case,  that  the  first  lease  was  not  absolutely 
void,  because  the  lessor,  when  making  the  second  lea^e,  might  pass  the 
mterest  during  his  own  life :  but  the  argument  did  nox  prevail,  and  Lord 
Mansfield  said,  ^^  I  am  very  clear  that  the  acceptance  of  this  new  leasci  * 
VOL.  XI. — 52  2  M 
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which  did  not  pass  an  interest  according  to  the  contract,  cannot  operate 
as  a  surrender  of  the  former."  There,  as  also  in  Roe  dem.  Earl  of 
Berkeley  v.  Archbishop  of  York,  6  East,  86,  the  new  lease  might  hare 
operated  by  way  of  estoppel  during  the  lessor's  lifetime ;  bat  that  was 
held  not  sufficient ;  for,  if  the  lease  could  not,  by  its  own  operation,  pass 
an  interest,  and  was,  to  that  intent,  void,  the  lessee  had  not  that  which 
*7071  ^^  contracted  for  when  making  the  surrender,  and,  as  *was  said 
•^  in  Zouch  dem.  Abbot  v.  Parsons,  8  Burr.  1807,  the  cause,  ground, 
and  condition  of  the  surrender  failed.  Here,  likewise,  the  lease  is  ab- 
solutely void  in  itself,  though  it  may  take  effect  for  a  time  by  way  of 
estoppel.  It  was  argued  for  the  defendant  in  Roe  dem.  Earl  of  Berke 
ley  v.  Archbishop  of  York,  6  East,  97,  that,  ^'  if  a  lessee  accept  from 
his  lessor  a  second  lease,  whether  for  a  longer  or  shorter  period  than  the 
first,  that  may  be  a  surrender  of  the  first,  provided  the  lessee  take  all  the 
interest  which  the  second  lease  purports  to  grant :  and  that  will  hold 
equally,  according  to  the  authorities,  though  the  second  lease  were  void* 
able,  because  till  it  be  avoided,  the  whole  interest  which  the  lease  pur- 
ports to  grant  is  in  the  lessee ;  but  if  the  lease  be  absolutely  void,  the 
interest  which  it  purports  to  pass,  never  vested  in  the  lessee.*'  And 
upon  that  ground  the  case  was  decided ;  Lord  Ellbnborouh  observing 
6  East,  108 :  "  The  parties  have  declared  most  clearly  and  unequivo- 
cally, that  their  will  is,  that  this  shall  take  effect  by  Uie  authority  or 
power.  Whether  or  not  this  lease  would  operate  as  between  the  parties 
to  it  by  estoppel,  is  not  material  for  the  present  purpose  to  inquire ;  it 
is  sufficient  to  warrant  us  in  deciding  for  the  defendant,  if  it  did  not  pass 
an  interest."  Doe  dem.  The  Bishop  of  Rochester  v.  Bridges,  1  B.  & 
Ad.  847,  860,  where  the  surrender  was  held  valid,  differs  essentially 
from  this  case ;  for  Lord  Tbktbrdbn  there  says :  "  The  new  lease  is  m 
terms  precisely  conformable  to  the  intent  mentioned  in  the  deed  of  sur- 
render. The  surrenderor  obtained  exactly  the  lease  for  which  he  bar* 
gained,  and  therefore  it  cannot  be  said  that  the  new  lease  is  a  fraud  or 

"^7081  ^^^P^^o^  ^P^^  ^^  9  ^^^  ^  ^^  ^surrender  be  deemed  condi- 
-'  tional,  the  condition  has  been  complied  with."  The  lease  was 
voidable,  but,  so  long  as  it  continued,  it  derived  its  effect  from  the  estate 
of  the  grantor.  Here  the  lease  was,  from  the  first,  unsupported  by  any 
right  of  the  grantor  to  make  such  a  lease.  It  is  true  that,  in  that  case, 
Lord  Tentbrdbn  lays  some  stress  on  a  distinction  between  an  implied 
surrender  and  a  surrender  "  in  fact :"  but  this  was  not  necessary  to  th( 
decision  ;  and  the  suggestion  is  not  borne  out  by  Lloyde  v.  Gregory,  1 
(W.)  Jones,  405,  and  is  at  variance  with  Zouch  dem.  Abbot  v.  Parsons. 
An4  further,  supposing  such  a  distinction  available,  it  does  not  appear 
in  this  case  that  there  was  any  surrender  in  fact.  According  to  the 
language  of  Lord  Ellbkborough  in  Roe  dem.  Earl  of  Berkeley  r.  Arch* 
bishop  of  York,  6  East,  101,  the  mere  recital  in  the  new  lease  (and  here 
nothing  more  appears)  that  it  is  granted  in  consideration  of  a  surrender 
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18  BO  proof  of  the  iurre&der.  In  the  rabsequent  case  of  Ooapland  v. 
Majnard,  12  East,  184,  140,  Lord  Ellbnbobough  asked:  "How" 
"  can  we  take  this  to  have  been  an  aotoal  sorrender  of  the  term  merely 
from  the  agreement  to  anrrender,  when  it  appears  that  neither  of  the 
parties  acted  upon  that  agreement  ?"  Here,  as  in  that  ease,  "  there 
were  mutual  acts  to  be  done ;"  the  lessor  was  to  grant  a  valid  lease  ao- 
cording  to  the  power,  and  the  tenant  to  surrender  the  original  lease.  But, 
"  if  the  principal  thing  to  be  formed,  as  the  conveying  an  estate,  &c.,  be 
void,  further  covenants  which  are  relative  and  dependent  thereon  are  so 
likewise :"  2  Bao«  Abr.  865  (7th  ed.),  tit.  Covenant  (G). 

Our.  adv,  vuU. 

*CoLBan>OB,  J.,  now  delivered  the  judgment  of  the  Court.        r*709 

This  cause  was  tried  before  me  at  the  Devon  assizes.  And,  it 
being  admitted  that  the  lease  under  which  the  defendant  had  supposed 
himself  to  be  in  possession  could  not  be  sustained  with  reference  to  the 
power  under  which  alone  it  could  have  been  valid,  a  verdict  passed  for 
the  plaintiff.  But  two  points  were  made  on  the  trial,  and  on  motion 
before  us  for  a  nonsuit,  which  are  now  to  be  considered. 

There  were  the  counterparts  of  three  leases  produced,  of  the  respec- 
tive dates  of  1756,  1785,  and  1812 ;  and  the  plaintiff's  case  was  that 
the  two  latter  were  invalid,  which  was  admitted,  and  that  the  last  was 
granted  in  consideration  of  a  surrender  of  the  first,  and  operated  as  a 
surrender  of  it.  This  was  necessary  to  his  case,  as  one  of  the  lives  on 
which  the  lease  of  1755  was  granted  was  still  in  being,  and  that  lease 
still  in  force  unless  so  surrendered.  But  the  defendant  contended  that 
the  surrender,  having  been  made  only  in  consideration  of  the  grant  of  a 
new  valid  lease,  did  not  take  effect,  because  the  new  lease  was  invalid. 
Secondly,  assuming  that  this  point  should  be  decided  against  him,  he 
contended  that  he  had  become  tenant  from  year  to  year,  and  that  his 
tenancy  had  not  been  determined  by  any  good  notice  to  quit. 

Upon  the  first  point  the  counsel  for  the  plaintiff  contended  that  it  had 
already  been  decided  in  their  favour  by  this  Court  in  Doe  dem.  The 
Earl  of  Egremont  v.  Forwood,  8  Q.  B.  627.  It  is  remarkable  that  ift 
the  judgment  in  that  case  not  a  word  is  said  upon  this  point ;  and  what 
^is  reported  to  have  dropped  from  the  Judges  in  the  course  of  the  r«iti  a 
argument  seems  against  the  plaintiff:  but,  as  the  judgment  could 
not  have  passed  for  him  unless  the  Court  had  thought  there  had  been  a 
good  surrender  of  the  valid  lease,  it  must  be  taken  that  they  did  so  hold 
under  the  circumstances  of  that  case.  There  the  former  lease  was  par- 
ticularly described  in  the  invalid  one,  which  was  said  to  be  granted  for 
the  consideration  of  the  surrender  of  such  former  one  (adding  "  which 
is  hereby  surrendered  accordingly"),  and  of  the  sum  of  1571.  10s.  paid 
by  the  lessee  to  the  lessor.  This  surrender  was  relied  on  by  the  counsel 
in  that  case,  as  being  an  express  surrender,  and  taking  it  out  of  the 
principle  of  decision  in  Roe  dem.  Earl  of  Berkeley  v.  Archbishop  of 


710  DOE  d.  EGBEMONT  v.  GOUBTENAY.  H.  Y.  1848. 

York,  6  East,  86,  and  bringing  it  within  that  of  Farmer  dem.  Earl  v. 
Bogens,  2  Wils.  26.  That  case,  however,  turned  on  no  distinction  be- 
tween an  express  and  implied  surrender,  but  on  whether  the  note  in 
writing  there  relied  on  was  a  sufficient  surrendw  t6  satisfy  the  Statute 
of  frauds. 

Nor  is  there  anything  in  the  judgment  in  Doe  dem.  The  Bishop  of 
Rochester  v.  Bridges,  1  B.  &  Ad.  847,  a  case  also  referred  to,  which 
points  to  the  importance  of  the  distinction.  The  surrender  there  of  the 
valid  lease  was  bj  a  deed  poll  executed  a  few  days  before  the  invalid 
lease ;  and  the  consideration  of  such  surrei^der  was  not  stated  to  be  the 
granting  of  the  new  lease ;  and^  what  is  of  more  importance,  the  new 
lease,  as  the  judgment  remarks,(a)  was  in  terms  precisely  conformable 
to  the  intent  mentioned  in  the  deed  poll :  **  The  surrenderor  obtained 
*7111  ^^^^^1  ^^  le^e  for  which  he  bargained,  and  ^therefore  it  can- 
^  not  be  said  that  the  new  lease  is  a  fraud  or  deception  upon  him ; 
and  if  the  surrender  be  deemed  conditional"  (t.  e.  on  the  granting  of  a 
new  lease  as  stipulated  for),  ^^the  condition  has  been  complied  with." 
It  was  said  on  the  behalf  of  the  defendant  in  the  present  case  that  the 
surrender  in  Doe  dem.  Lord  Egremont  v.  Forwood  was  taken  to  be  ex- 
press, and  that  in  the  present  case  it  was  only  implied ;  that  in  that  case 
it  was  found  that  on  the  execution  of  the  second  the  first  was  in  fact 
delivered  up  to  the  lessor,  but  in  the  present  no  such  delivery  up  was 
proved.  These  differences  in  fact  were  relied  on  to  distinguish  the  two 
cases :  but  we  think  that  they  are  not  made  out  satisfactorily.  In  Doe 
dem.  The  Earl  of  Egremont  v.  Forwood  the  ground  for  calling  the  sur- 
render express  was  the  introduction  of  the  words  *'  which  is  hereby  sur- 
rendered accordingly ;"  in  the  present  case  were  the  words  *^  which  sur- 
render is  hereby  made,"  or  equivalent  words.  On  the  words  "  hereby 
surrendered  accordingly,"  in  Doe  dem.  The  Earl  of  Egremont  v.  For- 
wood, 8  Q.  B.  689,  Patteson,  J.,  is  reported  to  have  said  <^  that  is,  on 
the  supposition  of  a  new  lease  being  granted,"  referring  to  the  consider- 
ation immediately  before  expressed.  As  to  the  delivery  up  of  the  old 
lease,  the  fact  was  not  shown  either  way  on  the  trial  of  the  present  case ; 
nor  was  any  point  made  of  it  on  either  side.  But  this  fact  can  only  be 
evidence  of  intention,  which  was  not  needed  in  this  case ;  it  will  not  be 
in  itself  a  surrender.  In  Roe  dem.  Earl  of  Berkeley  v.  Archbishop  of 
York,  6  East,  86,  the  fact  existed,  together  with  cancellation,  and  yet 
the  surrender  was  not  held  complete. 

"^7121  *^^^  ^^^  ^^  ^^  ^^^  ^^^^  ^^^  whole  doctrine  which  vacated  the 
surrender  of  a  prior  lease,  whether  express  or  implied,  where  the 
consideration  was  the  grant  of  a  new  lea^e,  applied  only  to  the  case  where 
such  new  lease  was  void,  and  not  where  it  was  merely  voidable ;  that  here 
the  second  lease  was  not  void,  it  bound  the  grantor,  and  might  have  been 
confirmed  by  each  succeeding  tenant  for  life  to  its  expiration  by  efflux  of 

(a)  1  B.  A  Ad.  860. 


11  ADOLPHUS  k  ELLIS.  N.  S.  71S 

time.  We  have  had  occasion  to  consider  this  doctrine  in  another  of  these 
cases,  and  to  examine  the  decisions  at  some  length :  we  will  not  therefore 
now  repeat  that  examination,  contenting  ourselves  with  saying  that  the 
principle  to  be  found  laid  down  by  Lord  Maksfield  in  Wilson  v.  Sewell, 
4  Bnrr.  1980,  and  Davison  dem.  Bromley  v.  Stanley,  4  Burr.  2213,  seems 
to  us  the  true  one ;  that,  where  the  new  lease  does  not  pass  an  interest 
aeearding  to  the  contractj  the  acceptance  of  it  will  not  operate  a  surrender 
of  the  former  lease ;  that,  in  the  case  of  a  surrender  implied  by  law  from 
the  acceptance  of  a  new  lease,  a  condition  ought  also  to  be  understood 
as  implied  bylaw,  making  void  the  surrender  in  case  the  new  lease  should 
be  made  void ;  and  that,  in  case  of  an  express  surrender,  so  expressed  as 
to  show  the  intention  of  the  parties  to  make  the  surrender  only  in  con- 
sideration of  the  grant,  the  sound  construction  of  such  instrument,  in 
order  to  effectuate  the  intention  of  the  parties,  would  make  that  sur- 
render also  conditional  to  be  void  in  case  the  grant  should  be  made  void. 
See  Doe  dem.  Biddulph  v.  Poole,  post,  p.  718.  Tried  by  this  principle, 
we  are,  on  consideration,  satisfied  that  the  lease  of  1755  was  not  sur- 
rendered, and  was  a  good  answer  to  the  action. 

*Our  decision  upon  this  point  makes  it  unnecessary  to  consider  r^irio 
the  validity  of  the  notice  to  quit :  and  the  rule  for  entering  a  non- 
suit will  be  absolute.  Rule  absolute.(a) 

(o)  See  the  next  etme,  the  Judgment  In  whieh  was  deUyered  Immedlfttely  after  thai  in  Doe  dem. 
Earl  of  Bgremont «.  Gonrtenay. 


DOE  on  the  several  demises  of  BIDDULPH  and  Others  v.  POOLE. 

Feb.  26. 

Tenant  for  life,  with  a  leasing  power,  demised  premiMS,  in  1784,  for  ninety-nine  yean,  on  three 
liTee.  In  1788,  the  loMoe  heing  deiironB  to  sell  hie  term  in  part  of  the  premisei,  it  waa 
arranged  that  the  leiior  shoold  grant  to  the  intended  yendee  a  lease  of  this  parcel,  and  grant 
the  original  leasee  a  fresh  lease  of  the  unsold  residue.  Indentures  of  lease  were  ezeented  aooord- 
ingly.  The  fresh  lease  to  the  original  lessee  purported  to  he  made  in  oonsideration  of  the  sur- 
render of  the  prior  lease,  and  granted  a  teim  of  ninety-nine  years,  on  the  same  three  lires,  to 
commenoe  from  the  date  of*  the  fresh  lease.  Thislease  wasnot  adue  ezeeution  of  thepower; 
hut  the  premises  were  held  under  it  till  1846,  when  ^eetment  was  brought  by  parties  in  remain- 
der, the  lires  not  haying  tenninated. 

.  Held,  that  the  aoeeptanee  of  the  fresh  lease,  whioh  ha^  been  aroided  oontraiy  to  the  intentiom 
of  the  parties  thereto,  and  had  thus  fidled  to  pass  the  interest  oontraeted  for,  was  not  in  itself 
a  surrender  of  the  prior  lease,  but  worked  no  more  than  a  surrender  conditioned  to  be  Toid  if 
the  new  grant  should  lUl. 

Ejectment  for  premises  in  the  parish  of  Stogursej,  Somersetshire. 
By  a  judge's  order,  a  case  was  stated  for  the  opinion  of  this  Court. 

The  case  set  forth  that,  in  1784,  George  O'Brien,  Earl  of  Egremont, 
who  was  tenant  for  life  with  powers  of  lea8ing,(a)  had  demised  certain 

(a)  Soma  mtements  in  this  part  of  the  case  are  omitted.    Sea  ant^  p.  089,  and  notes  (ft)  and 
<^e),  ibid. 

2m2 


718  DOE  d.  BIDDULPH  v.  POOLE.   H.  Y.  1848. 

premises,  and  among  them  the  premises  in  qaestion,  to  one  Symons  for 
ninety-nine  years,  on  three  lives,  the  term  to  commence  immediately  after 
the  expiration  or  other  determination  of  a  term  of  ninety-nine  years  granted 
of  the  same  premises,  also  on  three  liyes,  in  1760.  It  was  admitted,  for  the 
purposes  of  the  case,  that  the  lease  of  1784  was  a  dne  execution  of  the 
i^*r\A-[  leasing  power,  and  that  one  ceetuy  que  yie  was  alive,  and  that  *the 
^  lease  of  1760  had  determined.  In  1788  Symons,  the  lessee,  sold 
a  parcel  of  the  premises  which  were  the  subject  of  the  said  demises  to 
one  Acland;  and  it  was  arranged  that  the  tenant  for  life  should,  for  the 
purpose  of  effectuating  the  sale,  grant  two  fV^esh  leases,  the  one  lease  to 
Acland  of  the  parcel  so  sold  to  him,  and  the  other  lease  to  Symons  of 
the  residue  of  the  said  premises.  Accordingly,  by  indenture  of  29th 
April,  1788,  purporting  to  be  made  '*  for  and  in  consideration  of  the  sur- 
rendering and  yielding  up  into  the  hands  of  the  said  Earl  at  or  before 
the  sealing  and  delivery  of  these  presents"  of  the  two  prior  leases,  and 
also  in  consideration  of  5f .,  &c.,  and  for  the  purpose  of  efiectuating  the 
said  agreement  between  Symons  and  Acland,  and  reciting  that  the  said 
parcel  was  intended  to  be  demised  by  the  Eari  to  Acland  bj  indenture 
of  even  date  therewith,  the  said  Earl  demised  the  unsold  residue,  being 
the  premises  now  in  question,  to  Symons,  for  a  term  of  ninety«nine  years, 
to  commence  fV^om  the  said  29th  April,  and  determinable  at  the  end  of 
the  same  three  lives  as  in  the  lease  of  1784,  with  an  apportionment  of 
the  rents  and  heriots.  It  was  admitted  that  the  lease  of  7  788  was  not  a 
good  execution  of  the  leasing  power. 

The  tenant  for  life  died  in  1837.  This  action  was  brought  by  the 
devisees  of  the  remainder-man. 

The  question  for  the  opinion  of  the  Court  was,  whether,  as  the  lease 
of  1788  had  been  avoided,  there  was  aiiy  valid  surrender  of  the  lease  of 
1784,  so  far  as  regarded  the  premises  contained  in  the  lease  of  1788. 
*71S1      ^^  ^^^^  ^^  argued,  in  last  Trinity  term,(a)  by  ^Orowi/tr  for 
the  plaintiff,  and  Kmgldhej  Serjt,  for  the  ddPendant. 

The  points  discussed  are  so  fully  noticed  in  the  judgment  of  the  Court 
that  a  partioular  report  of  the  argument  is  unneoessary. 

The  authorities  cited  were :  For  the  plaintiff,  Com.  Dig.  Swnrendief 
(1. 1),  Shep.  Touchst.  800,  Lyon  v.  Reed,  18  M.  &  W.  285,  4  Bac.  Abr. 
876  (7th  ed.),  tit.  XBases  (S)  2,  §  1,  Doe  dem.  The  Bishop  of  Roches- 
ter V.  Bridges,  1  B.  &  Ad.  847,  and  Hamerton  v.  Stead,  8  B.  &  G.  478. 
For  the  defendant,  7  Bac.  Abr.  876,  tit.  Lea9e9  (as  above),  2  RoL  Abr. 
498,  tit.  Surrender  (E),  pL  1,  Roe  dem.  Earl  of  Berkeley  v.  Archbishop 
of  Tork,  6  East,  86,  Thomas  v.  Cook,  2  B.  &  Aid.  119,  Doe  dem.  The 
Earl  of  Egremont  v.  Forwood,  8  Q.  B.  627.(5)  Owr.  adv.  vtitt. 

(a)  Jim«  lit,  184T.    B«lbro  Lord  Damuir,  C.  J^  PAirasoir,  Qoimudqm,  and  Ebu^  Jt. 

(6)  Crowdw,  tot  the  plaintiffy  admitted  that  the  preMOt  cue  differed  from  Doe  den.  The  Bui 
of  Bgfemoni  «.  FonroodyiMmiflh  m  tfao  mbtlltated  iadeaton  of  Imm  thero  m4«ii17P«V«^ 
to  be  granted  in  ooniideration  of  »  mrronder  of  the  former  Iomo^  but  alio  ftated  H  to  be  'hHtIV 
nrrendered  aooordingly.'' 
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Eblb,  J.y  now  deliTered  the  judgment  of  the  Court. 

In  this  case  it  appears  that  before  1788  the  premises  in  question,  with 
a  parcel  mentioned  below,  were  held  under  two  leases,  for  ninety-nine 
years,  determinable  at  the  end  of  three  lives ;  and  that  in  1788  the 
lessee  had  sold  that  parcel  to  one  Acland,  and  wished  to  surrender  it  to 
the  reversioner,  so  that  he  might  lease  it  to  Acland,  which  lease  was  to 
be  made  at  the  same  time  as  the  lease  in  question.  It  further  appeared 
that  by  lease  of  1788,  stated  by  way  of  recital  to  be  made  in  considersr 
tion  of  the  lessee  surrendering  the  two  ^former  leases,  and  in  vi^^^a 
order  to  effectuate  his  agreement  with  Acland,  the  lessor  demised  ^ 
the  premises  in  question  to  the  lessee  for  ninety-nine  years  determinable 
on  the  same  three  lives,  and  with  an  apportionment  of  the  rents  and 
heriots,  the  parcels  being  severed.  This  lease,  being  granted  by  tenant 
for  life  with  power  to  lease,  and  not  being  a  due  execution  of  the  power, 
was  void  after  his  death  against  the  remainder-man,  who  brought  eject- 
ment ;  and,  as  the  former  leases  are  nott  otherwise  determined,  he  has 
contended  that  the  acceptance  of  the  lease  of  1788  was  a  surrender  in 
law  of  the  former  leases  then  subsisting. 

It  was  not  disputed  that  the  acceptance  of  a  valid  lease  is  a  surrender 
m  law  of  a  former  lease  inconsistent  therewith,  and  that  the  acceptance 
of  a  void  lease  is  not,  and  that  the  acceptance  of  a  lease  made  voidable 
upon  condition  may  also  be  a  surrender  in  law,  if  rendered  void  accord- 
mg  to  the  contract.  But  the  question  has  been  whether  acceptance  of  a 
lease  which  is  voidable,  and  afterwards  made  void  contrary  to  the  inten- 
tion of  the  parties  thereto,  and  which  does  not  pass  an  interest  according 
to  the  contract,  is  still  an  absolute  surrender  in  law,  provided  it  has 
operated  to  pass  any  part  of  the  term  contracted  for,  as  during  the  life 
of  a  lessor  tenant  for  life,  which  is  the  present  case.  And  we  are  of 
opinion  that  this  question  must  be  answered  in  the  negative. 

The  doctrine  of  surrender  implied  by  law  was  introduced  for  the  pur- 
pose of  giving  effect  to  the  intention  of  the  parties :  the  surrender  is 
presumed  for  the  purpose  of  making  a  grant  operative  which  otherwise 
would  be  without  effect ;  Thompson  v.  Trafford,  Poph.  8.  *The  ri^nyr 
surrender  is  in  consideration  of  the  grant ;  and,  if  the  grant  fails, 
contrary  to  the  intention  of  the  parties,  it  seems  unreasonable  that  an 
absolute  surrender  should  be  presumed  to  have  been  intended. 

The  facts  of  the  present  case  are  remarkable  to  negative  an  intention 
to  surrender,  unless  the  new  grant  should  be  valid ;  the  object  of  the 
parties  was  to  sell  a  parcel  to  Acland,  and  to  apportion  the  render  on  the 
residue ;  and,  if  the  lessee  had  assented  to  a  demise  of  the  parcel  by  the 
lessor  to  Acland,  and  he  had  accepted  it,  that  would  have  been  a  sur- 
render in  law  of  the  parcel  by  such  lessee ;  Walker  v.  Richardson,  2  M. 
k  W.  882 ;  see  also  Doe  dem.  Huddleston  v  Johnston,  M'Clel.  &  T.  141 : 
also  a  surrender  of  parcel  is  no  surrender  of  the  residue ;  2  Rol.  Abr. 
498,  tit.  SurrmuUr  (M),  pL  1.    And  an  apportionment  could  be  made 
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withoat  a  surrender.  The  leaae  therefore  of  1788  was  unnecessary :  it 
did  not  substantially  alter  the  lessee's  interest  in  the  premises,  and  was 
intended  to  confirm  his  interest  under  the  subsisting  leases.  Now  it  is 
not  possible  to  conceive  a  more  perverted  application  of  the  doctrine  of 
giving  effect  to  the  intention  of  the  parties  than  to  hold  that  an  instru- 
ment, intended  solely  to  confirm  leases,  should  be  effective  solely  to 
destroy  them. 

It  has  been  objected  that  the  surrender  must  have  been  absolute  if  the 
second  lease  has  been  valid  for  any  time,  because  two  valid  leases  for  the 
same  term  cannot  coexist:  but  the  objection  does  not  arise  if  the 
surrender  of  the  first  lease  be  held  to  be  conditional ;  and  this,  we  think, 
is  the  true  construction. 

*7181  ^^^  ^^  express  surrender  may  be  on  condition  ^either  prece- 
dent or  subsequent,  is  clear  upon  the  authorities,  as,  if  it  be  with 
reservation  of  rent,  and  conditioned  to  be  void  if  the  rent  be  not  paid; 
Shep.  Touchst.  807.  ^^  A  condition  annexed  to  a  surrender  may  revest  the 
particular  estate,  because  the  surrender  is  conditional;"  Co.  Lit.  218  b. 

This  being  so  as  to  express  surrenders,  we  can  discover  no  re&don  why 
an  implied  surrender  may  not  also  be  taken  to  be  conditioned  to  be  void 
on  a  given  event.  As  the  surrender  is  by  implication  only,  it  is  equally 
open  to  imply  a  conditional  or  an  absolute  surrender :  and,  where  the 
implication  of  a  conditional  surrender  rrevents  injustice  and  gives  effect 
to  the  real  intention  of  the  parties,  tae  true  spirit  of  the  law  requires  that 
implication  to  be  made,  and  forbids  an  implication  leading  to  the  con- 
trary consequences.  The  implication  of  a  condition,  that  the  surrender 
should  be  void  in  case  the  new  grant  should  fail,  appears  to  us  to  be  free 
from  objection.  Indeed  where  the  terms  of  a  lease  import  an  express 
surrender  solely  in  consideration  of  the  new  grant,  we  think  a  construc- 
tion that  such  surrender  was  conditional  would  be  warranted,  and  would 
give  effect  to  the  intention  of  the  parties.  This  construction  would  not 
interfere  with  the  mutual  estoppel  from  a  deed  between  lessor  and  lessee; 
the  doctrine  would  not  apply  till  the  new  term  had  been  defeated  by  title 
paramount,  and  all  estoppel  was  removed.  The  same  results  to  the 
parties  would  follow  if  the  new  lease,  when  made  void,  was  held  to  be 
void  as  a  surrender,  ab  initio,  on  account  of  legal  fraud  upon  the  surren- 
deror, the  lessor  being  taken  to  have  asserted  that  he  had  power  to  make 
the  lease,  and  induced  the  surrender  upon  the  faith  of  that  assertion.  This 
*7191  ^^  *^^^  ground  of  decision  in  Davison  dem.  Bromley  v.  Stanley, 
^  4  Burr.  2210 :  but  a  construction  that  a  surrender  in  law  is  con- 
ditional appears  to  us  the  preferable  opinion. 

The  presumption  in  favour  of  this  view  from  its  justice  is  confirmed 
by  decided  cases.  In  Davison  dem.  Bromley  v.  Stanley,  4  Burr.  2210, 
the  new  lease  waa  valid  during  the  life  of  the  lessor,  who  was  tenant  for 
life  of  the  reversion  ;  and  it  was  held  that  the  new  lease  was  not  a  slI^ 
render  in  law  of  a  former  lease,  because  it  did  not  pass  an  interest 
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according  to  the  contract.     This  important  decision,  which  is  in  point 
for  the  present  defendant,  is  supported,  as  well  on  the  ground  that  the 
implied  surrender  was  conditioned  to  be  void  if  the  new  lease  should  not 
continue  according  to  the  intention  of  the  parties  thereto,  as  on  the 
ground  of  fraud.     In  Wilson  v,  Sewell,  4  Burr.  1975, 1980,  the  present 
question  was  discussed  without  being  decided,  as  the  new  lease  was  valid ; 
but  the  Court  declares  that,  <<  if  a  surrender  is  intended  for  a  particular 
purpose ;  and  that  purpose  the  only  motive  of  it,  fails ;  the  surrender 
ought  to  fail  too."    Where  a  dean  and  chapter  made  a  valid  lease  before 
the  13th  Elizabeth,  and  granted  a  new  lease  after  that  statute,(a)  which 
was  void  thereby,  and  the  question  was,  whether  the  acceptance  of  the 
second  lease  was  a  surrender  in  law  of  the  former  lease,  it  was  held  not : 
and  this  opinion  was  independent  of  the  question  whether  the  second 
lease  was  valid  during  the  time  of  the  dean  who  granted  it  or  not,  the 
Judges  saying  that  they  do  not  give  an  opinion  on  that  point ;  Lloyde  v. 
Gregory,  1  (W.)  Jones,  405.    Now,  as  the  second  lease  was  valid  during 
the  time  of  the  dean  who  granted  it  (Oo.  Lit.  45  -a),  though  afterwards 
void,  this   case  is  *also  in  point  for  the  defendant.      Where  p^i^o/x 
tenant  in  fee  leased  to  A.  for  forty-one  years,  and  afterwards  '- 
to  B.  for  ninety-nine  years,  and  afterwards  to  A.  by  deed  for  forty-one 
years,  it  was  held  that  the  acceptance  of  the  second  lease  for  forty-one 
years  by  A.  was  not  a  surrender  in  law  of  the  first  lease  for  forty-one 
years,  because,  if  it  was,  the  lease  for  ninety-nine  years  would  make 
the  second  lease  inoperative;  Watt  v,  Maydewell,  Hutton,  104.     In 
note  (9)  to  Thursby  v.  Plant,  1  Wms.  Saund.  236  c.(6th  ed.),  it  is  said, 
'<  if  the  new  lease  be  not  a  good  one,  if  it  does  not  pass  an  interest  ac- 
cording to  the  contract  and  intention  of  the  parties,  the  acceptance  of  it 
is  no  implied  surrender ;"  and  the  above  cases  are  cited.    In  Roe  dem. 
Earl  of  Berkeley  v.  Archbishop  of  York,  6  East,  86,  the  approval  of  the 
general  reasoning  in  Wilson  v.  Sewell,  4  Burr.  1975,  and  Davison  dem. 
Bromley  v.  Stanley,  4  Burr.  2210,  and  also  the  recognition  of  the  prin- 
ciple that  the  intention  should  govern  according  to  the  authorities  cited 
in  pp.  104,  105,  are  in  support  of  our  opinion.     The  judgment  itself  is 
wholly  beside  the  present  question,  because  it  passed  for  the  defendant 
on  the  point  that  the  second  lease  was  void  ab  initio,  and  it  thus  became 
unnecessary  to  adjudicate  on  the  precise  view  now  relied  on  by  us,  which 
was  then  presented  to  the  Court  by  Holbotd  and  Oibbs,  as  a  second 
ground  of  defence,  with  much  clearness. 

The  authorities  relied  on  in  that  and  other  cases,  to  prove  a  surrender 
to  be  absolute  in  case  an  interest  however  small  has  passed,  are  reduced 
in  importance  on  close  consideration.  There  are  numerous  dicta  by 
learned  Judges  and  in  text  writers ;  but,  with  the  '^exception  of  p^i^o^ 
Whitley  ».  Oough,  2  Dyer,  140  6,  there  does  not  appear  any  de-  *- 
eision  on  the  point ;  and,  even  in  that  case,  the  facts  are  so  scantily 

(a)  13  EUi.  0. 10, 1.  8. 
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reported  as  to  leave  it  uncertain  whether  the  point  arose  at  aU.  Therv 
husband  leased  for  ninety  years  by  deed,  and  assigned  the  reversion  so 
as  to  vest  it  in  himself  and  wife,  and  afterwards  leased  for  eighteen  yean 
by  parol,  and  died ;  and  his  widow  sued  the  lessee  in  trespass ;  and  it 
was  held  that  the  acceptance  of  the  second  lease  was  a  surrender  in  law 
of  the  first,  thoogh  by  parol  and  for  a  shorter  term.  If  the  action  was 
brooght  before  the  expiration  of  the  eighteen  years,  this  case  would  be 
in  point  for  the  present  plaintiff:  but  it  is  consistent  with  the  statement 
of  facts  and  of  the  points  decided  that  the  action  may  have  been  after 
the  eighteen  years,  and  after  the  lessee  had  had  the  term  he  contracted 
for ;  and  it  would  then  be  irrelevant.  The  digests  into  which  this  case 
has  been  adopted  throw  no  light  on  this  question  of  fact  In  Fulmerston 
tr.  Steward,  Plowd.  102,  the  second  lease  of  sixty  years  was  made  void 
as  to  all  beyond  twenty-one  years  by  the  retrospective  effect  of  stat.  31 
H.  8,  c.  18,  sect.  5 :  still  it  was  held  to  be  a  surrender  in  law  of  a  former 
lease  for  sixty  years.  But  both  leases  were,  when  made,  valid ;  and  there 
is  no  analogy  between  the  avoidance  of  a  valid  lease,  without  breach  of 
contract,  by  a  retrospective  statute,  and  the  avoidance  of  a  voidable  lease, 
contrary  to  the  contract,  from  the  failure  of  the  title  of  the  lessor.  In 
Mellows  V.  May  (Ore.  Elis.  873 ;  S.  C.  Moore,  636),  as  reported  in  Gro. 
Eliz.,  there  was  a  lease  to  baron  and  feme  for  lives,  and  afterwards  baron 

*7991  ^^^  ^^^^  ^^^  ^^^  accepted  another  *lease  for  lives ;  and  it  is  said 
•^  that  the  second  lease  was  void  ab  initio,  being  to  commence  a  die 
indenturcBy  anjl  still  was  valid  as  a  surrender  of  the  first  lease.  But  this 
report  is  of  no  weight,  both  from  the  unsoundness  of  the  position  itself 
that  a  void  lease  involves  a  surrender  (see  Roe  dem.  Earl  of  Berkeley  r. 
Archbishop  of  York,  6  East,  86),  and  also  because  in  the  report  of  the 
'  same  case  in  Moore,  636,  the  second  lease  is  stated  to  have  been  held 
valid,  in  which  case  of  course  it  involved  a  surrender  in  law.  Flndd  t. 
Gregory,  2  Roll.  Abr.  495,  tit.  Surrender  (F),  pi.  7,  is  the  case  reported 
by  Sir  William  Jone8,(a)  as  Lloyde  v.  Gregory ;  and  the  report  of  that 
Judge,  as  before  mentioned,  does  not  bear  out  the  statement,  in  Rolle, 
that  a  voidable  lease,  if  made  void,  is  a  surrender.  In  Shep.  Touchst 
301,  it  is  said  that  the  acceptance  of  a  second  lease  is  a  surrender,  thoogh 
it  be  avoidable,  as  if  it  be  upon  condition  which  happens,  or  if  it  be  made 
by  tenant  in  tail,  or  the  like.  In  the  first  case  the  lease,  avoidable  ac- 
cording to  the  contract  of  the  lessee,  would  be  a  surrender :  but,  in  the 
second  case,  if  it  was  made  void  contrary  to  the  contract,  it  would  raise 
the  present  question,  and  Sheppard  cites  for  that  position  only  Whitley 
f^.  GK)ugh,  2  Dyer,  140  b.  In  Willis  and  Whitewood's  Case,  1  Leon. 
322,(6)  the  question  was,  whether  lease  by  tenant  in  fee  of  socage  lands 
was  surrendered  in  law  by  accepting  a  new  lease  from  the  guardian  in 
socage ;  and  two  justices  against  one  held  that  the  first  lease  was  deta> 
mined,  though  not  surrendered:  but  enough  particulars  are  not  reported 

<a)  1  (W.)  JonM,  406.  (h)  Sm  AnoDjmou  eu9, 4  Leon.  16L 
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to  decide  whether  the  lessee  knew  what  the  interest  of  the  guardian  was, 
and  had  that  *which  he  contracted  for.  In  Lane's  Case,  2  Rep.  r^ciroq 
16  b,  Ive's  Case,  5  Rep.  11  a,  and  Thompson  v.  Trafford,  Poph.  ^ 
8,  the  second  estate  was  valid,  and  so  the  question  was  not  raised.  In  an 
Anonymous  (a)  case  in  Gary's  reports,  the  abstract  of  an  application  to 
Chancery  for  a  specific  performance  of  an  agreement  for  the  first  lease 
is  too  short  to  ascertain  its  application  to  the  present  question.  These  are 
the  earlier  cases  which  have  been  heretofore  referred  to  in  support  of  the 
point  now  relied  on  for  the  plaintiff. 

In  Doe  dem.  The  Bishop  of  Rochester  v.  Bridges,  1  B.  &  Ad.  847, 
there  was  an  express  surrender  by  separate  deed  at  a  different  time,  and 
the  lessee  is  stated  to  have  had  that  which  he  contracted  for :  in  Doe 
dem.  The  Earl  of  Egremont  t;.  Forwood,  8  Q.  B.  627,  there  was  also  an 
express  surrender  in  the  lease  in  consideration  of  its  grant.  These  cases, 
therefore,  might  be  distinguished  from  the  present  on  the  ground  that 
the  new  leases  were  founded  on  express  and  not  implied  surrender.  But 
the  general  reasoning  above  mentioned  would  lead  to  a  different  decision 
of  the  latter  case.  The  nature  of  the  transaction,  and  the  intention  of 
the  parties,  is  really  the  same,  whether  those  expressions  of  surrender 
are  added  in  the  lease  or  not ;  and  the  principle  of  Lord  Mansfield's 
judgment  extends  equally  to  surrenders  so  expressed  and  to  surrenders 
implied  by  law :  and  accordingly  this  case  has  been  reconsidered  in  the 
present  term  in  Doe  dem.  Earl  of  Egremont  v.  Oourtenay,  ant^  p.  702. 

The  hardship  resulting  from  a  strict  application  of  what  was  supposed 
to  be  the  rule  led  us  to  doubt  the  *correctness  of  that  supposi-  r^w^A 
don,  and  to  review  the  authorities  cited  for  it :  and  our  inquiry  ^ 
has  led  us  to  the  conclusion  that  the  position  which  would  produce  such 
4  result  is  not  supported  by  law. 

The  case  for  the  plaintiff  consequently  fails;  and  our  judgment  is  for 
the  defendant.  Judgment  for  the  defendant.(() 

(a)  Gary,  21  (ed.  1650). 

(6)  Reported  hj  H.  Dvwiaon,  Bsq. 


LEWIS  V.  HARRIS.    Fa.  26. 

Plei»  in  aaenmpiiiy  thft^  after  the  aeeming,  Ac,  and  before  the  oommencementy  Ae.,  to  wit»  16th 
Jane,  1843,  defendant^  not  being  a  trader  within  the  meaning,  Ac,  and  hsTing  resided  twelve 
months  in  London,  under  and  hj  rirtne,  and  aoeording  to  the  direetioni,  of  stat  6  A  6  Viet  & 
116^  duly  presented  his  petition  for  relief  to  the  Court  of  Bankmptoy  in  London  for  protection 
from  proeess,  with  a  fbll  and  tme  sehednle  of  his  debts  annexed,  whieh  schedole  and  petition 
were  pnrsnant  to  and  duly  contained  all  the  matters  in  that  behalf  menUoned  in  the  statute ; 
and  tiie  petition  wms,  duly  and  aoeording  to  the  statute,  filed  of  reoord  in  that  Court ;  and  such 
proceedings  were  thereupon  there  had,  pursuant  to  the  statute  and  in  all  respects  conformably 
thereto,  tiiat  afterwards,  and  before  the  commencement^  Ac,  to  wit»  28th  August^  1848,  accord- 
ing to  the  form  of  the  statute,  and  pursuant  thereto,  a  final  order  for  protection  and  distributioa 
was  made  by  »  commissioner  duly  authorised  in  that  behalf:  thai  If  fo  say,  such  final  order  ai 
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aforesaid  was  made  by  F.,  one  of  the  commissioners  of  the  said  Conrly  dnlj  authorised  I&  thai 
behalf,  for  the  protection  of  the  person  of  defendant  from  all  process,  and  for  resting  th«  estate 
and  effects  of  defendant  in  A.,  one  of  the  ofioial  assignees  of  the  Ooort  of  Baakraptey :  fliafc 
the  debt  in  the  declaration  arose  before  the  filing  the  petition,  and  Uiat  the  order  was  stxU  m 
force. 

On  special  demurrer : 

Held  a  good  plea,  under  sect.  10,  though  it  did  not  state  a  resting  in  a  creditors'  assignee  as  wcQ 
as  the  ofBcial  assignee,  according  to  sect  4,  nor  account  for  such  assignee  not  being  men- 
tioned. And  this,  assuming  that  the  part  following  tkat  u  io  aay  could  not  be  rejected  u 
surplusage. 

Assumpsit.  The  first  three  counts  were  respectively  on  three  bills 
of  exchange  drawn  by  plaintiff  and  accepted  by  defendant :  there  were 
also  counts  for  money  lent  and  on  an  account  stated. 

Plea  (first).     That  after  the  making  of  the  promises  and  accming  of 
the  causes  of  action,  and  before  the  commencement  of  this  suit,  to  wit,  on 
^^        16th  June,  1843,  ^defendant,  not  being  a  trader  within  the  mean- 
-I  ing  of  the  statutes  in  force  relating  to  bankrupts  at  the  time  ot 
the  making  and  passing  of  the  act  of  parliament  hereinafter  mentioned, 
and  having  resided  twelve  calendar  months  in  London,  under  and  bj 
virtue  of,  and  according  to  the  directions  and  provisions  of,  a  certain 
statute,  &c.  (5  &  6  Vict.  c.  116),  ^'for  the  relief  of  insolvent  debtors,** 
duly  presented  his  petition  for  protection  from  process  to  the  Court  of 
Bankruptcy  in  London ;  which  said  petition,  &c.  (averring  that  the  peti- 
tion had  annexed  to  it  a  full  and  true  schedule  of  defendant's  debts ; 
and  that  the  schedule  and  petition  were  pursuant  to,  and  then  duly  con* 
tained  all  the  matters  in  that  behalf  mentioned  in,  the  statute) ;  and  the 
same  petition,  bearing  date,  to^  wit,  16th  June,  1843,  was  forthwith 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  duly  and  according 
to  the  statute,  filed  of  record  in  the  Court  of  Bankruptcy :  and  that  such 
proceedings  were  thereupon  had  in  the  same  Court,  upon  the  said  peti- 
tion of  defendant,  pursuant  to  the  said  statute,  and  in  all  respects  con« 
formably  thereto,  that  afterwards,  and  before  the  commencement  of  this 
suit,  to  wit,  on  the  28th  day  of  August,  1843,  according  to  the  form  of 
the  said  statute,  and  pursuant  thereto,  a  final  order  for  protection  and 
distribution  was  made  by  a  commissioner  duly  authorized  in  that  behalf: 
that  U  to  sat/j  such  final  order  as  aforesaid  was  then  made  by  Robert 
George  Cecil  Fane,  Esq.,  one  of  the  commissioners  of  the  said  Court  of 
Bankruptcy  duly  authorized  in  that  behalf,  for  the  protection  of  the 
person  of  the  defendant  from  all  process,  and  for  the  vesting  of  the  estate 
and  effects  of  the  defendant  in  Thomas  Massa  Alsager,  one  of  the 
*79fn  *^^^^^^  assignees  of  the  said  Court  of  Bankruptcy.     That  the 
^  several  debts  in  the  declaration  mentioned,  and  each  and  every 
of  them,  were  contracted,  and  the  causes  of  action  in  the  declaration 
mentioned  arose,  before  the  said  date  of  the  said  filing  of  the  said  peti* 
tion ;  and  that  the  said  order  and  discharge  still  remain  in  full  force,  and 
in  all  respects  vsilid  in  law.     Verification. 

Demurrer,  assigning  for  cause  that  it  is  alleged  in  the  plea  that  a  ibnl 
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order  for  protection  and  distribution  was  made  by  a  certain  commissioner 
of  bankruptcy  therein  mentioned,  whereas  no  power  or  authority  was 
given  to  such  commissioner  by  the  statute  in  the  said  plea  mentioned  to 
make  any  order  whatever  for  distribution  as  in  the  plea  mentioned,  but 
merely  an  order  for  the  protection  of  the  person  of  the  petitioner  from 
all  process,  and  for  the  vesting  of  his  estate  and  effects  in  an  official 
assignee  to  be  named  by  such  commissioner,  together  with  an  assignee  to 
be  chosen  by  the  majority  in  number  and  value  of  the  creditors  who 
might  attend  before  the  commissioner  on  a  certain  day,  and  for  carrying 
into  effect  such  proposal  as  the  petitioner  should  have  set  foi-th  in  his 
petition.     Other  causes  were  assigned,  on  which  no  judgment  was  pro- 
nounced. Joinder  in  demurrer. 
The  demurrer  was  argued  in  last  Michaelmas  term.(a) 
Arehbold,  for  the  plaintiff.     Sect.  10  of  stat.  5  &  6  Vict.  c.  116,  gives 
a  form  of  plea  for  a  case  like  the  present :  but,  that  form  not  having 
been  pursued,  the  question  is,  whether  the  allegations  show  a  defence. 
[Erle,  J.     You  can  scarcely  say  that  section  10  gives  a  *fonn ;  p^-^- 
it  rather  states  the  requisites  of  the  plea.]     In  Leaf  v.  Robson,  ^ 
13  M.  &  W.  651,  it  was  held  that  %  plea,  setting  up  the  defence  given 
by  sect.  4,  must  show  all  the  requisites  of  that  section  to  have  been 
complied  with,  or  else  must  strictly  follow  sect.  10.     Sheen  v.  Garrett, 
6  Bing.  686,  was  a  similar  decision  as  to  a  plea  of  bankruptcy.    Now 
sect.  4  directs  that  the  final  order  ^'  shall  be"  for  the  protection  of  the 
person  from  process,  ^^and"  for  vesting  the  estate  and  effects  in  the 
official  assignee,  ^^  together  with"  a  creditors'  assignee,  or  for  carrying 
into  effect  any  proposal  of  the  petitioner  set  forth  in  his  petition.    But 
the  order,  as- described  in  the  plea,  is  only  for  protection  of  the  person 
and  for  vesting  the  estate  in  the  official  assignee.     This  fault  occurred 
in  the  plea  in  NichoUs  v.  Payne,  7  Man.  &  G.  927,  and  appears  to  have 
been  considered  fatal  by  the  Court  of  Common  Pleas,  as  far  as  respects 
sect.  4.     [Erle,  J.  The  counsel  for  the  defendant  there  consented  to 
amend.     Wighthan,  J.  Suppose  a  plea,  following  sect.  10,  to  be  tra- 
versed :  would  the  defendant  succeed  by  showing  such  an  order  as  the 
plea  here  describes  ?]     He  would  not :  it  is  not  a  final  order  for  pro- 
tection and  distribution,  in  the  statutory  sense.     [Coleridge^  J.  Sup- 
pose no  creditors  attended.]     The  order  then  would  be  free  from  this 
objection ;  that  would  arise  upon  the  evidence :  here  nothing  is  pleaded 
to  meet  the  objection.     Further,  the  plea  dees  not  show  that  the  notice 
was  given  in  the  London  (Gazette,  &c.,  as  required  by  sect.  1.     Again, 
the  final  order  is  said  to  have  been  made  ^^  to  wit,  on  the  28th  day  of 
August,  1843."     Unless  this  be  a  direct  allegation  of  the  real  time, 
there  is  nothing  to  show  that  stat.  *7  &  8  Vict.  c.  96,  had  not  p^,yoo 
oome  into  effect ;  in  which  case,  the  petition  ought  to  have  been  ^ 

(a)  KcTember  12tb,  lii7.    Before  Lord  Bmif  an,  0.  J.,  Colbbid«Ij  Wioxtmav,  and  Bbu^  Jb 

2N 


728  LBWId  V.  HABRIS.  H.  Y.  1848. 


in  the  form  given  by  the  latter  statute.  And,  under  that  statute,  the 
final  order  is  not  pleadable  in  bar ;  Toomer  v.  Gingell,  8  Com.  B.  822. 
[CoLERiDGEi  J.  K  the  time  be  material,  it  is  sufSicientlj  alleged  under  a 
yidelicet.]  That  rule  will  not  apply  to  a  plea  which  relies  upon  the 
process  of  an  inferior  Court,  where  everything  necessary  to  give  juria> 
diction  should  be  expressly  shown. 

Cowling,  contrft.  As  to  the  last  point:  stat.  7  &  8  Yict.  c.  96, 
applies  only  to  petitions  filed  after  that  act  came  into  effect,  that  is,  after 
9th  August,  1844;  and  nothing  appears  showing  this  petition  to  hare 
been  filed  after  that  day.  The  plea  is  good  under  sect.  10  of  stat.  5  k 
6  Vict.  c.  116 ;  although  it  would  not  be  a  good  plea  independently  of 
that  section,  and  under  sect.  4.  Sect.  10,  however,  does  not  prescribe 
ft  form  of  pleading,  and  in  that  respect  differs  from  sect.  126  of  the 
Bankrupt  Act,  6  G.  4,  c.  16,  to  which  reference  has  been  made.  All 
that  sect.  10  of  stat.  5  &  6  Yict.  c.  116,  shows  is,  what  matter,  if  found, 
shall  be  sufScient  for  a  defence :  the  language,  for  instance  the  ezpres- 
sion  ^^such  petition,*'  shows  that  it  was  not  intended  that  the  words 
should  be  followed.  It  is  only  the  addition  of  matter  which  destroys  the 
defence  that  could  vitiate  the  plea.  In  Leaf  v.  Bobson,  18  M.  &  W.  651, 
the  plea  did  not  contain  the  allegations,  which  are  in  this  plea,  that  the 
petition,  proceedings,  and  order  were  according  to  the  form  and  effect  of 
the  statute,  and  in  pursuance  of  and  conformity  with  it.  That  case,  as 
well  as  another  not  reported,  Beadle  v.  Snelling,  were  cited  in  Cook  v. 

«79Q1  *B^°^^9  ^  C^°^'  ^*  ^^^9  where  the  Court  of  Common  Fleas  held 
'^  -I  a  plea  good  which  was  less  full  than  the  plea  here.  Also,  in  Leaf 
V.  Bobson,  the  plea  did  not  allege  that  the  order  made  was  a  final  one; 
and,  under  sect.  1  of  stat.  5  &  6  Yict.  c.  116,  there  may  be  an  interim 
order  for  protection.  In  the  present  plea,  all  that  follows  the  last  alle- 
gation of  conformity  with  the  statute  is  laid  under  a  videlicet,  and  may 
be  rejected.  But,  further,  the  commissioner  had  power  to  grant  such  an 
order  as  is  here  set  out  unless  creditors  attended :  if  they  did  attend, 
that  is  affirmative  matter  which  should  be  replied.  But  in  fact  the  plea 
does  allege  a  final  order  for  protection  and  distributum,  which  is  enough, 
even  if  creditors  did  attend.  If  the  final  order  was  wrong,  it  might  have 
been  rescinded  under  sect.  12.  In  Gillon  v.  Deare,  2  Com.  B.  309,  the 
plea  did  negative  the  choosing  of  a  creditors'  assignee,  but  was  held  bad 
for  not  being  shaped  according  to  sect.  10. 

Archboldj  in  reply.  The  matter  following  the  words  ^'  that  is  to  say" 
explains  what  precedes,  and  cannot  be  rejected :  and  it  shows  an  order 
which,  prim&  facie,  is  not  the  order  prescribed  by  the  statute.  To  get 
rid  of  the  prima  facie  defect,  other  matter  should  be  alleged  by  the  party 
relying  on  the  order.  In  Gillon  v.  Deare  that  was  done:  the  pie* 
was  held  bad  on  other  grounds.  The  plea  in  Cook  v.  Henson  foUowed 
sect.  10.  Cfur.  adv.  tmU. 

Erlb,  J.,  now  delivered  the  judgment  of  the  Court. 
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In  this  case  the  plea  contained  all  that  is  required  to  make  it  valid 
inder  stat.  5  &  6  Vict.  c.  116,  s.  10  (see  *Cook  v.  Hanson) ;  and  r^^i^q/j 
also  an  allegation  describing  the  final  order  to  be  for  vesting  the  ^ 
effects  in  the  official  assignee.  The  plaintiff  contended  that  the  plea 
srast  be  taken  to  describe  the  form  and  effect  of  the  final  order  men- 
tioned therein ;  and,  as,  by  sect.  4  of  the  above-mentioned  statute,  the 
effects  are  to  be  vested  in  an  official  assignee  and  an  assignee  to  be  cho- 
sen by  the  creditors,  a  final  order,  as  stated  in  the  plea,  would  be  void 
both  in  form  and  effect ;  see  Nicholls  v.  Payne,  7  Man.  k  G.  9S4,  5. 

But  it  appears  to  us  that  the  plea  is  valid.  The  description  of  the 
final  order  does  not  purport  to  set  out  the  form :  and,  although  we  have 
no  judicial  knowledge  of  any  forms  settled  under  the  regulations  autho- 
rised by  sect.  18  of  the  statute,  still  it  is  obvious  that  a  final  order  may 
be  silent  as  to  the  vesting  of  the  effects,  and  may  leave  that  consequence 
to  follow  by  force  of  the  statute ;  and  that  therefore  the  plea  may  only 
describe  the  effect  of  the  final  order. 

Then,  with  respect  to  the  effect ;  stat.  7  &  8  Vict.  c.  96,  s.  10,  enact- 
ing that  the  official  assignee  shall  have  all  rights  alone  until  a  creditors* 
assignee  is  chosen,  shows  that  a  final  order  may  have  the  effect  stated  in 
this  plea.  And,  as  in  many  cases  of  insolvency  no  creditors'  assignee  is 
ever  chosen,  perhaps  the  majority  of  final  orders  operates  in  the  way 
here  pleaded. 

These  objections  fail :  and  it  is  therefore  not  necessary  to  resort  to 
the  further  answer  that,  as  the  plea  is  complete  and  valid  if  the  objeo- 
tionable  part  is  struck  out,  that  part  maybe  treated  as  surplusage,  which 
does  not  vitiate.  Judgment  for  defendant. 


♦STEVENS  V.  JEACOCKE  and  Other8.(a)    Feb.  26.    [*781 

tj  the  St  Itm  Bay  Pnchard  Hflhery  Act  (4  16  Viot  e.  IriL),  it  la  enaeted  that  oeriain  itema 
or  Btations  fhall  be  bounded  as  Uiere  defined,  and  tliat»  in  oaeee  of  interference  by  one  boai 
with  another  under  specified  circnmstances,  the  fish  taken  by  the  party  interfering  shall  be 
forfeited  to  the  party  interfered  with,  and  the  interfering  party  sliall  forfeit  60^ 

Plaintiir  declared  in  case,  setting  forth  that,  after  the  statate  passed,  he  was  proceeding  to  take 
lish  in  his  proper  torn  and  station,  and  would  bare  taken  them,  bnt  defendant  prerented  him 
from  so  doing  by  unlawfully  and  wrongfiiUy  throwing  a  net;  and  the  declaration  described 
the  proceeding  so  as  to  bring  it  within  the  statntoijMDrohibition.  On  motion  in  arrest  of 
Judgment :  ^^ 

Held  thai  the  declaration  showed  no  cause  of  action,  the  plaintUT  stating  no  interference  with 
any  common  Uw  right,  and  the  statute  haying  only  imposed  a  particular  penalty  for  the  ad 
done,  and  baring  therefore  given  no  general  right  of  action. 

Casb.     The  declaration  charged  that,  whereas  plaintiff,  before  and  at 
the  time  of  the  committing,  &c.,  and  after  the  passing  of  an  act,  &o.  (4 

M  Bee  Toung  «.  Hiohens,  6  Q.  B.  SOS. 
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k  5  Vict.  c.  IviLy  local  and  personal,  public  (a)  ),  and  after  Ist  July,  1841, 

*7821  *^^  ^^  owner  of  a  certain  seyne  boat,  to  wit  a  seyne  boat  called 

^  the  Alert,  and  of  a  certain  seyne  net,  tow  rope  and  warp  rope,  to 

» 

(a)  "To  repeal  an  act  passed,"  Ao.  (16' G.  8,  e.  30)^  "fw  the  encouragement  and  improremcat 
of  the  pilchard  fishery  carried  on  within  the  Bay  of  St  Ives  in  the  county  of  Cornwall ;  and  to 
make  other  prorisions  in  lien  thereof."    (Royal  Assent,  Slst  Jane,  1841.) 

Sect  1  repeals  the  former  act,  except  as  to  penalties  inourred  and  actions,  kt^  conmenoed. 

Sect  2  enacts ''  that  the  six  several  stems  or  stations  fer  taking  fish  within  the  said  bay  of  Saint 
Ires,  respectlrely  called  or  known  by  the  names  of"  "  the  PoU,"  Ac  (naming  Are  others),  sbsll 
be  bonnded  as  there  defined. 

Sect.  5  enacts  "that  in  case  any  boat,  holding  or  assuming  to  hold  any  torn  or  stem  ob  sbj 
of  the  said  stems  or  stations,  shall,  in  pnrsnit  of  fish  or  otherwise,  row  or  pass  into  asj  oth«r 
stem  or  station,  ezeept  in  the  cases  permitfted  or  prorided  by  this  ad^  the  master  seyner 
and  bowman  of  such  boat  shall  for  sneh  ofTeneo  forfeit  any  com  not  ezee«diog  the  sun  of  IN. 
each." 

Sect  17  enacts  "that  no  boat  having  or  holding  a  second  or  other  subsequent  tura  or  eteii 
upon  any  of  the  aforesaid  six  several  stems  or  stations  shall  be  put  out  to  sea  until  every  best  <»• 
titled  to  any  prior  turn  or  stem  upon  that  station  shall  respeettvely  ha?e  shot  out  all  htr  seyast«r 
shall  desist  from  shooting  out  the  same ;  and  that  if  any  boat  holding  the  second  or  other  foUov- 
ing  turn  or  stem  upon  any  of  the  aforesaid  six  several  stems  or  stations  shall  be  put  out  to  k* 
before  the  boat  enUtled  to  any  prior  turn  or  stem  upon  such  station  shall  have  ahot  out  her  «bale 
seyne,  or,  having  begun  to  shoot,  shall  desist  from  shooting  the  same,  the  hewer  or  hewers  of  ineh 
bcMtt  shall  forfeit  for  every  such  offence  any  sum  not  exceeding  the  sum  of  10/. ;  and  if  any  fieli 
■hould  be  taken  by  such  boat  ot  seyne  so  put  out  to  sea  contrary  to  the  provisions  of  this  set,  all 
such  fish  shall  be  forfeited  to  the  owner  or  owners  of  the  boat  and  seyne  which  shall  have  theft 
landed  her  warp,  and  shall  have  thus  become  entitled  to  the  first  of  such  prior  turns  or  atesu." 

Sect  18  enacts  "that  if  the  warp  rope  of  the  seyne  net  belonging  to  the  boat  entitled  to  th« 
first  or  any  prior  turn  or  stem  upon  any  of  the  said  six  several  stems  or  stations  shall  be  IsaM 
before  any  other  boat  which  may  have  put  out  to  sea  shall  have  shot  out  one  end  or  part  of  her 
seyne,  and  any  boat  not  entitled  to  any  turn  or  stem  on  such  station,  or  only  entitled  to  wnM 
tmm  or  stem  subsequent  in  order  to  such  first  or  other  prior  turn  or  stem,  shall  then  shoot  otit  her 
seyne  after  and  notwithstanding  the  crew  of  such  last-mentioned  boat  w  any  of  them  shall  haft 
been  forbidden  so  to  do  by  any  owner  of  the  boat  entitled  to  such  first  or  other  prior  turn  or  ctem* 
or  his  agent  or  servant,  or  by  the  hewer  or  any  of  the  crew  thereof  or  after  and  notwithstandiog 
fuoh  boat  entitled  to  such  first  or  other  prior  turn  or  stem  shall  have  its  warp  rope  on  shore,  and 
shall  be  worked  or  put  to  sea  by  the  hewer  thereof,  which  shall  be  deemed  equivalent  to  sneh 
forbiddal  as  aforesaid,  then  and  in  such  case  all  the  fish  which  shall  be  taken  by  such  boat  a» 
shooting  her  seyne  after  and  notwithstanding  such  forbiddal,  or  acts  equivalent  to  such  forbidda], 
as  aforesaid,  shall  belong  and  be  forfeited  to  the  owner  or  owners  of  the  boat  so  entitled  to  the 
first  or  other  prior  turn  or  stem  of  which  the  warp  rope  shall  have  been  so  landed,  and  the  ovaer 
and  the  ownen  of  the  boat  out  of  which  the  seyne  net  shall  be  so  shot  shall  also  forfeit  any  moft 
not  exceeding  the  sum  of  60^;"  ''provided  always,  that  if  any  boat  entitled  to  a  sabseqaeot 
turn  or  stem  shall  have  shot  out  any  part  of  her  seyne  before  the  warp  rope  of  the  seyne  beloog* 
ing  to  the  boat  entitled  to  any  prior  turn  or  stem  on  the  same  station  shall  have  been  landed,  or 
before  such  forbiddal  or  acts  equivalent  to  forbiddal  as  hereinbefore  mentioned,  then  and  in  nch 
ease  the  persons  belonging  to  the  boat  entitled  to  such  subsequent  turn  as  aforesud  may  proesad 
In  shooting  out  the  remainder  of  her  seyne." 

Beet  19  enacts,  "  that  it  shall  not  be  lawfhl  for  any  boat  which  shall  have  commenced  to  shoot 
her  seyne  by  throwing  overi>oard  any  part  thereof,  and  shall  have  desisted  from  shooting  the 
tame,  to  resume  the  shooting  thereof  in  respect  to  the  same  turn  or  stem,  unless  no  other  boat 
shall  have  duly  taken  possession  of  a  subsequent  turn  or  stem  on  the  same  station  by  landing  bar 
warp ;  and  in  case  any  boat,  which  shall  have  so  commenced  and  desisted  as  aforesaid,  shall 
resume  the  shooting  of  her  seyne  as  aforesaid,  after  some  other  boat  shall  have  duly  taken  po^ 
session  of  such  subsequent  tarn  or  stem  as  aforesaid,  the  owner  or  owners  of  the  boat  the  shoot- 
ing from  which  of  the  seyne  shall  be  so  resumed  shall  forfeit  any  sum  not  exceeding  the  svin  of 
60/.,  and  the  fish,  if  any  be  taken  in  the  seyne  whereof  the  shooting  shall  be  so  resumed,  Bha& 
be  forfeited  to  the  owner  or  owners  of  the  boat  and  seyne  which  shall  be  entitled  to  the  nest  l&ni 
or  stem  on  the  j«me  station :  Provided  always,  that  nothing  herein  contained  shall  be  eonatiuad 
to  orevent  any  boat  which  shall  have  shot  her  seyne  net,  or  any  part  thereof,  and  shall  again 
have  taken  her  wet  seyne  net  on  board,  from  again  shooting  snob  seyne  net  without  any  b<v 
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the  same  belonging,  the  same  then  *1>eing  in  all  things  con-  r^d^oo 
formable  to  the  provisions  of  the  said  act;  and  plaintiff,  as  such 
owner,  had  for  a  long  time  after  the  passing,  &c.,  and  after  Ist  July, 
1841,  and  before  *the  committing,  &c.,  to  wit,  for  six  months,  law-  r^drcM 
folly  and  rightfully  and  according  in  all  things  to  the  said  act,  ^ 
employed,  and  at  the  time  of  the  committing,  &c.,  did  still,  rightfully, 
&c.,  and  in  all  things  according,  &c.,  employ  the  said  seyne  boat  and 
aeyne  net  in  the  fishery  carried  on  in  the  Bay  of  St.  Ives,  nnder  the  pro- 
Tision  of  the  said  act,  to  his  great  profit,  &c.,  and  did  therefrom,  and 
from  the  sale  of  the  fish  caught  and  taken  by  him  in  the  said  fishery,  the 
same  being  fit  for  human  food,  during  all  the  time  aforesaid,  derive  great 
profit,  &c.  And  whereas  also  the  plaintiff,  before  the  time  of  the  com- 
mitting, &€.,  to  wit,  on,  &c.,  was,  under  and  by  virtue  of  the  said  act,  and 
according  to  the  turn,  order,  ftc,  mentioned  and  prescribed  in  the  said  act, 
lawfully  and  rightfully  entitled,  as  such  owner  of  the  said  seyne  boat, 
and  in  respect  thereof  (the  said  seyne  boat  and  seyne  net  being  then  duly 
registered  in  that  behalf  as  required  by  the  said  act),  to  take  and  to  have 
and  to  hold  stem  and  turn  of  fishing  upon  one  of  the  six  several  stems  oi 
stations  for  taking  fish  within  the  said  Bay  of  St.  Ives,  in  the  said  act 
mentioned,  to  wit,  the  Poll  stem,  subject  to  and  next  after  the  expiration  of 
the  stem  and  turn  of  fishing  of  another  seyne  boat,  to  wit,  called  the  Paul, 
which  last-mentioned  seyne  boat  and  its  seyne  net  were  entitled  to  the  first 
turn  of  ^fishing  in  the  said  Poll  stem  under  the  said  act,  to  wit,  on  p^,.«  . 
22d  November,  1845,  the  said  seyne  boat  of  plaintiff  then  having  on  ^ 
board  five  men,  to  wit,  &c.  (naming  them),  and  then  having  on  board 
the  said  seyne  net  of  plaintiff  with  warp  rope  and  tow  rope,  the  same 

taking  or  ngiatratioii  of  ft  torn  or  stem,  in  OMe  no  other  boat  registervd  for  the  nme  station,  or 
entitled  thereto,  shall,  at  or  before  the  time  of  snch  shog^gf  MS^  ^^^^  taken  possession  as 
tforesaid  of  eome  sabseqnent  torn  or  steuL" 

Seetk  60.  "  And  for  the  purpose  i>f  providing  for  the  reeovery  of  penalties  or  forfeitures  imposed 
by  this  act,  or  by  any  by-law  made  in  porsnanoe  thereof  the  recorery  of  which  is  not  otherwise  pro* 
tided  for,  be  it  enacted,  iliat  every  snch  penalty  or  forfeitore  may  be  recovered  by  summary  pro- 
eeeding  upon  complaint  made  before  one  or  more  justice  or  justices,  who  shall  not  be  interested 
in  such  penalty  or  forfeiture ;  and  on  the  complaint  being  made  to  any  such  justioe  he  shall  issve 
a  sommons,"  Ac  The  section  then  empowers  the  justice  or  justices  to  proceed,  upon  appewrance^ 
er  defoult  after  service,  though  no  information  in  writing  or  print  be  exhibited ;  and  on  proof  of 
the  otfenee,  either  by  confession  of  the  party  complained  against,  or  upon  the  oath  of  one  credible 
witness  or  more,  "to  convict  the  offender,  and  upon  such  conviction  to  atyudge  the  offender  to 
pay  the  penalty  or  forfeiture  incurred,  as  well  as  such  costs  attending  the  conviction  as  such 
justice  or  justices  shaU  think  flL" 

Sect  01  enacts  that,  if  on  such  abjudication  forthwitii,  **  the  amount  of  the  penalty  or  for 
feitnre,"  and  costs,  "  be  not  paid,  the  amount  of  such  penalty  and  costs"  shall  be  levied  by  distress 
by  wtrrant  of  one  or  more  justices. 

Sect  62  authorises  imprisonment  of  the  oifonder  on  proof  "that  no  sufficient  distress  can  be 
had  whereon  to  levy  such  penalty  or  forfeiture  and  costs." 

Sect  64  directs  the  application  of  any  penalties  or  forfeiture,  if  Hot  herein  otherwise  provided 
for,  one  half  to  the  St  Ives  ilsheiy  fond,  the  other  half  to  the  informer  or  person  suing.  Sect* 
65  enacts  liiat  no  person  shall  be  liable  to  any  penalty  or  forfeiture  nnder  this  act  for  any  offence 
Ihirdn  made  cognisable  by  a  justice,  unless  "  the  complaint  respecting  snch  oflenoe"  be  maJt 
within  two  months.  Sect  67,  and  schedule,  prescribe  a  form  of  conviction  for  "  any  offenco 
tg^st  this  act"    Sect  71  gives  an  appeal  to  quarter  sessions. 

VOL.  XI.— 54  2  N  2 
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Beyne  net,  warp  rope  and  tow  rope  being  then  in  all  things  sufficient  in 
that  behidf  as  required  by  the  said  act,  and  the  said  seyne  net  then 
measuring  160  fathoms,  &c.  (describing  the  fulfilment  of  other  statutozy 
requisites),  [and]  did,  lawfully  and  rightfully  and  in  all  things  according 
to  the  provisions  of  the  said  act,  take  his  said  stem  or  turn,  &c,  with 
and  in  respect  of  the  said  seyne  boat  and  seyne  net,  upon  the  said  stem, 
&c.,  called  the  Poll  stem,  and  did  then,  to  wit,  at  the  time  of  taking 
such  turn,  &c.,  in  the  manner  directed  by  the  said  act,  duly  land  the 
warp  rope  of  the  said  seyne  net  on  the  shore  within  the  limits  of  the  nid 
Poll  stem,  and  one*  end  of  the  said  warp  rope  was  then  actually  on  shore 
within  the  said  limits,  and  then  dry ;  and  thereupon  plaintiff,  as  Buch 
owner  of  the  said  seyne  boat  called,  &c.,  and  in  respect  thereof^  became 
and  was  lawfully  and  rightfully  entitled,  under  and  by  virtue  of  the  sud 
act,  subject,  &c.  (to  the  turn  of  the  boat  called  the  Paul),  to  have  and 
enjoy  the  benefit  and  advantage  of  fishing  within  the  limit  of  such  last- 
mentioned  stem  or  station,  to  wit,  the  Poll  stem,  from  the  time  the  same 
tarn  or  stem  was  taken  by  plaintiff  as  last  aforesaid  until,  to  wit,  the 
hour  of  twelve  in  the  succeeding  night,  to  wit,  immediately  after  the 
hour  of  twelve  of  the  night  of  2Sd  November,  1845,  until  the  hour  of 
twelve  at  night  of  24th  of  said  November,  upon  and  subject  to  the  pro- 
visions, &c.,  in  the  said  act  mentioned :  and  whereas  plaintiff,  being  so 
^moa-i  Gi^titled,  &c.,  and  so  having  taken  and  holding  the  said  *tam  or 
-*  stem,  &c.,  afterwards,  and  whilst  he  was  so  entitled,  and  after 
the  expiration  of  the  said  turn  of  the  said  seyne  boat  called  the  Pan], 
and  just  before  the  said  time  when,  &c.,  to  wit,  on  24th  November; 
1845,  and  before  the  hour  of  twelve  in  the  said  succeeding  night,  to  vit, 
&c.,  and  after  the  time  of  a  quarter  flood,  and  before  the  time  of  three 
quarters'  ebb  of  the  tide  upon  the  said  Poll  station  (the  said  five  men, 
and  the  said  seyne  net  and  warp  rope  and  tow  rope,  then  being  on  board 
the  said  seyne  boat  of  plaintiff,  and  the  said  warp  rope  of  the  said  seyne 
net  of  plaintiff  being  then  first  landed  and  brought  on  shore  within  the 
limits  of  the  said  Poll  stem,  and  then  on  shore  and  dry),  did  put  off  the 
said  seyne  boat  to  sea  within  the  limits  of  the  said  Poll  stem,  in  order 
to  shoot  the  said  seyne  net  within  such  limits,  and  to  have  and  enjoy 
the  said  benefit,  &c.,  to  which  he  was  lawfully,  &c.,  under  and  by  virtue 
of  the  said  act,  entitled  as  aforesaid ;  and,  just  after  the  said  seyne  boat 
had  been  so  put  off,  &c.,  and  whilst  she  was  so  at  sea  within  the  limits  of 
the  said  last-mentioned  stem,  and  whilst  plaintiff  was  so  entitled,  &c.,  and 
before  the  committing,  &c.,  to  wit,  on  the  said  24th,  &c.,  and  before  dw 
hour  of  twelve  in  the  night  of  the  said  24th,  &c.,  and  after  the  said  time 
of  a  quarter  flood,  and  before  the  time  of  three  quarters'  ebb,  &c^ 
plaintiff,  then  being  so  entitled  and  then  acting,  &;c.  (conformably  to 
the  act),  was  then  preparing  and  about  to  cast  and  throw  the  said 
leyne  net  of  plaintiff  from  and  out  of  the  said  seyne  boat  of  plaintiff 
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into  the  sea  within  the  limits  of  the  said  Poll  stem,  in  order  by 
and  with  such  sejne  net  to  take,  surround,  and  catch  divers  large 
qoantities  of  fish,  to  wit,  one  million  herrings,  &c.,  the  same  being 
fit  for  human  food,  and  of  great  value,  to  wit,  &c.,  then  being 
*m  the  sea  within  the  limits  of  the  said  Poll  stem ;  and  plaintiff  t^'to't 
did  then,  acting  lawfully  and  rightly  and  in  all  things  in  con-  ^ 
formity,  &c.,  to  the  said  act,  commence  to  take,  surround,  and  capture  the 
said  fish,  so  then  being  within  the  limits  of  the  said  Poll  stem,  in  and 
yfith  the  said  seyne  net,  and  was  then,  just  before  the  committing,  &;c., 
in  the  course  of  taking,  &c.,  the  said  fish  in  and  with  the  said  seyne  net 
of  plaintiff,  and  would  then,  but  for  the  committing,  &c.,  have  taken,  &c., 
the  said  fish,  and  reduced  them  into  his  lawful  possession,  as  he  was  law- 
fully, &c.,  under  and  by  virtue  of  the  said  act,  entitled  to  do,  and  as  he 
otherwise  would  have  done,  whereby  great  profit,  &;c.,  would  have  accrued 
to  plaintiff:  Yet  defendants,  well  knowing,  &c.,  but  contriving,  &c.,  to 
injure  plaintiff,  and  to  disturb  him  in  his  lawful  and  rightful  exercise,  &c., 
of  his  said  employment,  and  of  the  said  benefit,  &c.,  of  fishing  under  the 
said  act,  and  to  prevent  plaintiff  from  making  and  completing  the  capture 
of  the  said  fish,  and  to  deprive  him  of  the  profit,  &c.,  whilst  plaintiff  was 
80  entitled  to,  and  so  lawfully,  &;c.,  exercising  and  enjoying,  the  said 
benefit,  &c.,  of  fishing  as  aforesaid,  and  just  after  plaintiff  was  preparing 
to  take,  &c.,  the  said  fish  as  aforesaid,  to  wit,  on,  &c.,  wrongfully  and 
unlawfully  and  against  the  will  of  plaintiff,  disturbed  and  obstructed 
plaintiff  in  the  lawful  and  rightful  exercise,  &c.,  of  the  said  benefit,  &c., 
of  fishing,  to  which  he  was  then  so  entitled,  and  was  so  lawfully,  &c., 
exercising,  &c.,  and  did  then,  unlawfully,  &c.,  and  against  the  will  of 
plamtiff,  cast  and  throw  into  the  sea  a  certain  seyne  net,  near  to  the  said 
fish  which  plaintiff  was  so  preparing  to  take,  &c.,  and  then  wrongfully, 
&c.,  and  against  the  will  of  plaintiff,  enclosed,  surrounded,  and  cap- 
tured the  said  fish  in  and  with  the  *said  seyne  net  so  used  by  r^trgo 
defendants,  and  thereby,  and  by  reason  of  the  premises,  hindered 
and  prevented  plaintiff  from  taking,  &c.,  the  said  fish  by  and  with  the 
fiaid  seyne  net  of  plaintiff,  and  reducing  them  into  his  lawful  possession, 
as  plaintiff  was  lawfully  and  rightfully  proceeding  to  do  under  and  by 
virtue  of  the  said  act,  and  as,  but  for  the  committing,  &c.,  he  ought  to  and 
otherwise  would  have  done :  whereby  plaintiff  lost  and  was  deprived  of 
the  said  benefit,  &c.,  of  fishing,  which  he  was  so  entitled  to,  and  was  so 
in  the  lawful  and  rightful  exercise  and  enjoyment  of,  as  aforesaid,  and 
lost  and  was  deprived  of  the  said  fish,  which  he  might  and  otherwise  would 
have  taken,  &c.,  as  aforesaid,  and  of  the  sale  thereof,  and  divers  great 
gains  and  profits,  to  wit,  &c. 

The  defendants  pleaded  several  pleas,  all  leading  to  issues  of  fact. 

On  the  trial  before  Erlb,  J.,  at  the  Cornwall  summer  assizes,  1846,  $ 
verdict  was  found  for  the  plaintiff.    In  Michaelmas  term,  1846,  Oockbum 
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obtained  a  role  nisi  for  arresting  the  jadgment.(a)  In  Michaelmas  term,(i) 
1847, 

Orofffdevj  BiUt  and  Slade  showed  cause-  The  declaration  discloses  % 
good  cause  of  action.  It  will  be  argued  that  sect.  18  imposes  a  specific 
penalty ;  and.that  therefore  no  action  on  the  case  arises  upon  the  statute. 
But  the  penalty  is  cumulative.  The  intention  of  the  legislature  dearlj 
*7391  ^^  ^  create  for  the  *time  a  privilege  in  the  nature  of  a  several 
fishery.  The  ordinary  rule,  that  a  statute  creating  an  offence  and 
at  the  same  time  prescribing  a  specific  penalty  does  not  make  the  offence 
punishable  except  by  that  penalty,  cannot  be  safely  applied  where  there 
appears  a  general  intention  to  create  a  species  of  property,  though  ac- 
companied by  a  definite  assignment  of  a  particular  remedy.  The  creation 
of  a  right  carries  with  it,  upon  common  law  principles,  the  remedy  of  an 
action  upon  the  case  for  the  infringement  of  the  right,  unless  there  be, 
which  there  is  not  in  this  instance,  a  positive  limitation  of  the  remedy. 
Indeed,  without  recourse  to  common  law  principles,  one  remedy  of  «ct 
18  cannot  be  enforced,  namely  the  forfeiture  of  the  fish :  for  no  process 
for  enforcing  this  forfeiture  is  prescribed.  Even  the  common  law  remedj 
for  this  is  ineffectual :  the  fish  would  be  spoiled  before  it  could  be  com- 
pleted. Sects.  60,  61,  and  62  relate  only  to  pecuniary  penalties.  And 
the  sum  to  be  forfeited,  under  sect.  18,  is  not  to  exceed  502.,  which  irill 
often  be  utterly  inadequate  as  a  remedy. 

GoeJ^m  and  Montague  Smith,  contr&.  All  the  subjects  of  the  realm 
have  at  common  law  a  right  to  fish  in  the  sea.  The  only  question,  there- 
fore, is  as  to  the  effect  of  stat.  4  &  5  Vict.  c.  Ivii.  But  the  statute  con« 
fers  no  property  on  any  one :  it  simply  regulates  the  course  of  fishing 
and  imposes  definite  penalties  for  any  deviation  from  that  course.  That 
creates  no  right  of  action.  As  to  the  forfeiture  of  the  fish,  it  seems  to 
be  among  the  forfeitures  which  may  be  summarily  enforced  by  sununons, 
distress  and  imprisonment  under  sections  60,  61,  62.  But,  if  these  8e^ 
tions  apply  to  pecuniary  penalties  only,  the  inference  is  merely  that  one 
*7401  P^^ishment  ^imposed  by  the  act  is,  through  inadvertence,  impe^ 
^  fectly  provided  for.  This  is  at  the  utmost  ^^  a  right  liquidated  bj 
means  of  the  statute,"  according  to  the  expression  of  Lord  Mansfield 
in  Rann  v.  Green,  2  Cowp.  474,  476.  In  The  Dundalk  Western  M- 
way  Company  v.  Tapster,  1  Q.  B.  667,  a  statute  enabled  the  Company 
to  sue  for  calls  in  the  courts  of  record  in  Dublin,  and  gave  a  form  of 
declaration ;  and  it  was  holden  that  the  Company  could  not  bring  an 
ordinary  action  of  debt  in  this  country  for  calls,  the  debt  and  the  remedy 
being  created  by  the  statute,  although  the  statute  used  only  permissiTe 
words,  "  it  shall  be  lawful  for  the  company  of  directors  to  sue,"  Ac.  The 
declaration  here  ought  to  have  contained  the  wor  Is  ^  against  the  form  of 

(a)  The  rale  wes  alto  for  *  new  trial :  bnt>  the  Court  having  prononneed  no  ja(tgnieBta  ^ 
its  made  in  support  of  this  part  of  the  rule,  the  argament  as  to  them  ia  omitted. 
)  Kovember  23d.    Before  Lord  DskxaKi  0.  J.,  Cole&ioab,  Wiohthait  and  Sbls,  Jfc 
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the  statute."    In  effect,  the  plaintiff  here  has  recourse  to  the  statute  for 
his  right,  hut  to  the  common  law  for  his  remedy.  Cur*  adv.  vuU. 

Erlb,  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  for  infringing  a  right  derived  to  the  plaintiff  under  the 
provisions  of  stat.  4  &  5  Vict,  clvii.,  for  the  improvement  of  the  pilchard 
fishery  within  the  Bay  of  St.  Ives  in  Cornwall.  The  declaration  showed 
that  the  plaintiff,  having  the  statutable  right,  and  accordingly  holding  his 
turn  in  the  Poll  stem  in  that  bay,  and  being  about  to  enclose  fish  in  his 
sepe  net  there,  was  obstructed  by  the  defendants'  capture  of  them  in 
another  seyne  net.  After  verdict  for  the  plaintiff  upon  the  issues  raised 
bj  the  pleas,  it  has  been  moved,  in  arrest  of  judgment,  that  the  declarar 
tion  discloses  no  cause  of  action.  And  we  are  of  opinion  that  this  ob- 
jection is  well  founded. 

*In  an  ordinary  case  of  fishing  at  sea,  we  are  not  aware  of  any  r^.*^^ 
action  by  one  fisherman  against  another  for  anticipating  him  in  ^ 
a  capture  of  fish  which  had  not  been  appropriated;  nor  was  any  attempt 
made  to  maintain  the  case  on  that  ground ;  but  the  case  for  the  plaintiff 
was  rested  on  the  rights  and  duties  created  by  the  statute.  The  defend- 
ants answered  that  there  was  no  general  clause  conferring  the  right  and 
prohibiting  infringement,  but  that  specific  infringements  were  prohibited, 
and  for  each  case  a  specific  penalty  with  a  specific  mode  of  recovering  it 
before  magistrates  was  provided.  Thus  the  passing  out  of  one  stem  into 
another,  which  comprises  the  act  charged  against  the  defendants,  was  so 
prohibited  under  a  penalty  by  section  5 ;  and  the  infringing  the  turn  by 
boats  of  the  same  stem  was  prohibited  by  ss.  17  and  19 ;  and,  by  s. 
55,(a)  mooring  and  hook  fishing  by  other  boats  upon  limited  occi^ 
sions  were  prohibited  under  penalties.  And,  by  the  60th  and  fol- 
lowing section,  power  to  levy  penalties  and  forfeitures  by  distress  war- 
rants or  imprisonment  was  given  to  certain  justices.  That,  therefore,  if 
any  infringement  of  a  right  was  shown,  it  was  one  in  respect  of  which  a 
specific  remedy  had  been  given :  and  that  it  was  a  rule  of  law  that  an 
action  will  not  lie  for  the  infringement  of  a  right  created  by  statute, 
where  another  specific  remedy  for  infringement  is  provided  by  the  same 
statute. 

It  appears  to  us  that  the  law  is  s),  and  that  it  governs  the  present 
case.  This  general  doctrine  was  adjudged  in  Underbill  t;.  EUicombe, 
M'Lel.  &  T.  450,  where  debt  for  ^composition  money  for  highway  t-^^^o 
rates  was  held  not  to  lie,  inasmuch  as  the  claim  was  given  by  ■- 
statute,  and  the  same  statute  which  created  it  prescribed  a  particular 
remedy  for  its  enforcement.  In  Doe  dem.  The  Bishop  of  Bochester  v. 
Bridges,  1  B.  &  Ad.  847,  859,  the  Court  say :  ^^  Where  an  act  creates 
an  obligation,  and  enforces  the  performance  in  a  specific  manner,  we  take 

(a)  Sect,  hh  doei  not  raUte  to  this  rabjoot  The  reference  intended  appears  to  be  to  leete.  47 
•ad  4S.  Tbe  peoeltiei  in  each  case  are  peconiary.  It  ie  not  thought  neoesiarj  to  set  ont  th« 
Motiona. 
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it  to  be  a  general  role  that  perfonnanoe  cannot  be  enforced  in  any  other 
manner." 

Therefore  judgment  will  be  arrested. 

Rule  absolate  for  arresting  jndgment. 


LILLET  V.  ELWDf.    Fa.  26. 

Ajsumpiit  TIm  iint  emuit  stoted  that,  in  oontideimtion  that  pUintiff  would  enter  into  defendant i 
employ,  and  wire  him,  m  Beirant  in  hushuidzy,  for  a  eert^n  time^  to  wit,  from  a  day  uimI 
till  the  lernce  shonld  be  detennined  by  reasonable  notice  on  either  tide,  at  10^  lOf.  per  umiui, 
defendant  promised  to  retain  plaintiif,  and  pay  him  the  wages,  and  eontinae  him  in  the  lerries 
till  laeh  detennination :  that  plaintalT  entered  the  lerrioe,  and  was  always  ready,  Ac,  tat 
defendant  discharged  him  without  reasonable  caose,  and  refiised  longer  to  retun  him. 

Held  that  proof  that  the  plaintiiT  was  hired  generally  as  a  labourer  in  husbandry  did  not  nppeit 
this  count,  on  a  plea  of  Hon  assumpsit,  such  hiring  being  in  law  a  hiring  from  year  to  yev. 

To  the  same  count  defendant  pleaded  two  justifications :  first,  that  plaintifl^  being  orteed  by 
defendant  to  re^  a  com  field  till  eight  in  the  e^ening^  reflised  to  continue  at  the  w<h^  tfiff 
four  in  the  erening,  and,  wrongfUly  and  in  breach  of  his  duty  and  the  commsnd,  ibsented 
himself,  wherefore  the  defendant  discharged  him  from  his  serriee :  secondly,  that  plsintif 
unlawfully  quitted  his  worlc  before  it  was  completed,  in  breach  of  his  oontract,  and  dafendaat 
made  complaint  thereof  before  a  magistrate,  who  found  pUintiif  Guilty  and  discharged  hiia 
from  the  serrice  according  to  stat  4  G.  4,  c  84,  s.  S.  Replication,  Be  iiguriA.  Platnti^tt 
the  tria],  set  up  an  excuse  for  quitting  the  work,  which  &iled  in  &ct;  and  the  frets  in  the  tvo 
pleas  were  proved. 

Held  that  defendant  was  entitied  to  a  ▼erdie^  not  only  on  those  two  pleas,  but  on  a  plea  of  Kea 
assumpsit  to  a  count  in  indebitatus  assumpsit  for  work  and  labour,  the  evidence  ihowiog  aa 
open  contract  resdnded  by  the  misbehaTiour  of  plaintiifi  and,  therefore^  no  wages  being  dot 
rateably. 

That  the  replication  to  the  second  justification  put  in  Issue  the  ndseonduct  of  plaJntifi^  u  alleged, 
as  well  as  the  magistrate's  decision. 

And  that  the  frets  proved  did  not  support  a  plea  to  the  first  count  denying  the  diseharge  by 
defendant. 

Assumpsit.  The  declaration  stated  that,  on,  kc,  in  consideration  tbat 
plaintiff  would  enter  into  the  employ  and  service  of  defendant,  to  wit,  in 
*7l^i  ^^^  ^capacity  of  a  servant  in  husbandry,  and  serve  him  in  that 
-'  capacity  for  a  certain  time  then  understood  and  agreed  upon  be- 
tween them,  to  wit,  from  the  day  and  year  aforesaid  until  the  said  ser- 
vice should  be  determined  by  due  and  reasonable  notice  in  that  behalf  on 
either  side,  at  and  for  certain  reasonable  hire  and  wages,  to  wit,  at  the 
rate  of  lOZ.  10«.  per  annum,  defendant  promised  to  retain  plaintiff  in  the 
said  capacity  on  the  said  terms,  and  to  pay  him  the  said  wages,  and  to 
continue  him  in  such  service  and  employ  until  such  service  and  employ 
should  be  determined  as  aforesaid,  to  wit,  by  due  and  reasonable  notice 
in  that  behalf  as  aforesaid.  Averment  that  plaintiff  entered  the  serrioe 
in  the  capacity  and  on  the  terms,  &c.,  and  was  always  ready  and  willing 
to  continue,  &c.  Breach,  that  defendant  wrongfully  discharged  plaintiff 
without  any  previous  notice,  and  without  any  reasonable  or  probable 
cause,  and  from  thence  hitherto  refused  any  longer  to  retain  hint,  &c. 
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Indebitatus  counts  for  work  and  labour,  and  on  an  account  stated.  The 
plaintiff  claimed  by  his  particular  of  demand  ^^  such  sum  as  a  jury  shall 
award  to  be  due  to  the  plaintiff  for  his  services  as  the  wagoner  and 
senrant  in  husbandry  to  the  defendant  from  the  29th  day  of  September, 
A.  D.  1845,  until  the  time  of  his  dismissal." 

Pleas.  1.  Non  assump8it.(a)  Issue  thereon.  2.  To  the  Ist  count,  that 
defendant  did  not  refuse  to  continue  plaintiff  in  his  service,  nor  discharge 
him  therefrom,  in  manner,  &;c«     Issue  thereon. 

3.  To  the  first  count.  That,  before  the  discharge  of  plaintiff  by  de- 
fendant as  in  that  count  mentioned,  to  *wit,  on,  &c.,  plaintiff,  as  r^frAA 
each  servant  of  defendant,  &c.,  was  directed  and  commanded  by  ^ 
defendant  forthwith  to  mow  and  reap  the  com  then  standing  in  a  certain 
field  of  defendant,  and  to  continue  so  mowing  and  reaping  the  said  field 
until  the  hour  of  eight  o'clock  in  the  evening  of  the  said  day,  the  same 
being  the  usual  period  for  continuing  to  mow  com  at  the  said  time,  and 
to  set  and  place  the  com  so  mown  in  shocks  on  the  morning  following ; 
and  it  then  became  and  was  the  duty  of  the  said  plaintiff  as  such  ser- 
vant in  husbandry  so  to  do ;  of  all  which  plaintiff  then  had  notice :  but, 
although  plaintiff,  at  the  command  of  defendant,  then  commenced  mow- 
ing and  reaping  the  said  com  so  then  standing  in  the  said  field,  and 
continued  so  reaping  and  mowing  the  same  for  a  portion  of  the  said  day, 
to  wit,  till  the  hour  of  four  in  the  afternoon  thereof,  and  although  plain- 
tiff then  ought  to  and  might  and  could  have  continued  mowing  and  reap- 
ing the  com  then  standing  in  the  said  field,  yet  plaintiff  neglected  and 
refdsedto  continue  reaping  and  mowing  the  said  com  until  the  said  hour 
of  eight  o'clock:  and,  when  a  small  quantity  only  of  the  said  com  was 
reaped,  and  while  a  large  portion,  to  wit,  one  half,  of  the  said  com  in 
the  said  field  was  standing  unmowed  and  unreaped  and  fully  fit  for 
catting,  and  whilst  a  long  time,  to  wit,  four  hours,  of  the  said  day 
remained  unelapsed  before  the  said  hour  of  eight  o'clock,  all  which  the 
said  plaintiff  then  knew,  he  the  said  plaintiff  refused  to  continue  mowing 
or  reaping  that  residue  of  the  said  com,  although  then  desired  by  the 
said  defendant  so  to  do,  and,  wrongfully  and  in  breach  of  his  said  duty 
and  of  the  said  command  of  the  said  defendant,  then  quitted  and 
absented  himself  from  his  said  work,  and  left  the  said  com  so  standing 
in  the  said  field,  and  then  refused  *to  return  to  his  said  work  of  r^n^n 
mowing  and  reaping  the  said  com :  Wherefore  defendant  did  then  ^ 
discharge  plaintiff  from  his  service  and  employ,  as  he  lawfully,  &c. 
Verification. 

Flea  4.  To  the  1st  count.  That,  whilst  plaintiff  was  in  the  service  of 
defendant  as  such  servant  in  husbandry  as  aforesiud,  and  before  and  until 
his  said  discharge  therefrom,  plaintiff  was  a  person  so  hired  and  employed 
by  defendant  as  such  servant  in  husbandry  to  serve  him  at  the  parish,  &c., 

(a)  To  the  Sndebiteta*  eoantf,  so  fiv  m  the/  regwded  the  ma  of  21.  St.,  there  wm  a  plea  of 
pejmenty  on  whioh  nothing  tarni. 
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in  the  county  of  Kent,  and  had  entered  npon  his  said  seryice,  and  partly 
performed  the  said  contract  in  the  said  first  coont  mentioned :  and  the 
said  plaintiff,  so  being  such  servant  of  the  said  defendant  as  aforesiud, 
at,  &c.,  did,  before  his  said  discharge,  to  wit,  on,  &c.,  unlawfully  quit 
his  work  in  the  harvest  field  of  defendant,  at  the  parish,  &c.,  before  the 
same  was  completed,  contrary  to  his  duty  as  such  servant  in  husbandry, 
and  in  breach  of  his  said  contract :  Wherefore  defendant  afterwards,  to 
wit,  on,  &c.,  made  his  complaint  thereof  on  oath  before  John  Baker 
Sladen,  Esq.,  one  of  Her  Majes^ty's  justices  assigned,  &c.,  in  and  for  the 
said  county :  and,  plaintiif  then  being  thereupon  brought  before  the  said 
J.  B.  S.,  and  thereupon  having  then  admitted  the  truth  of  the  complaint 
and  charge  of  defendant  as  aforesaid,  and  that  he  the  plaintiff  was  guilty 
of  the  same,  he  the  said  J.  B.  S.  did,  according  to  the  statute  in  sadk 
case  made  and  provided,  then  and  there  adjudge,  order,  and  direct  that 
the  said  plaintiff  was  guilty  thereof,  and  that  he  should  be  forthwith 
discharged  from  the  said  service  and  employ ;  and  refuse  to  suffer  him 
to  continue  any  longer  therein:  which  is  the  same  grievance,  &c. 
Verification, 
*7dAl       '^Replication  to  pleas  8  and  4 :    De  ii^urift.    Issue  thereon. 

-I  On  the  trial,  before  Lord  Denman,  C.  J.^  at  the  Spring  assises 
for  Kent,  1847,  it  appeared  that  the  defendant,  a  farmer,  hired  the 
plaintiff  as  a  labourer,  from  Michaelmas,  1845.  The  hiring  was  general 
as  to  time ;  and  nothing  was  said  as  to  notice  of  determining  the  engage* 
ment.  The  plaintiff  was  hired  under  the  denomination  of  a  wagoner ; 
and  the  usual  wages  of  a  wagoner  were  lOZ.  10«.  for  the  year,  payable 
at  its  expiration.  During  the  harvest  season  of  1846,  the  plaintiff 
worked  with  the  defendant's  other  labourers  as  a  reaper;  and  the 
defendant  required  the  labourers  so  to  work  from  eight  in  the  morning 
till  eight  in  the  evening.  The  plaintiff  insisted  that,  by  a  custom  of 
the  country,  a  labourer  working  in  harvest  for  these  hours  ought  to  be 
supplied  with  strong  beer ;  and  he  did  not  dispute  his  liability  to  do  the 
work  if  this  rule  were  observed.  The  defendant  did  not  supply  strong 
beer ;  and,  on  his  refusal,  the  plaintiff  and  others  left  their  work 
unfinished  before  eight  in  the  evening.  On  the  next  day,  August  5th, 
1846,  the  defendant  refused  to  employ  these  men  any  longer,  and  laid 
an  information  against  the  plaintiff  under  stat.  4  G.  4,  c.  84,  s.  3,  before 
a  magistrate  of  the  county.  The  parties  attended  before  the  magistrate : 
and  he,  after  hearing  the  parties,  adjudged  the  plaintiff  guilty  of  absent- 
ing himself  from  the  service,  and  discharged  him  therefrom.  The  magis- 
trate's order  was  as  follows. 

"  Kent,  to  wit. — Whereas  Charles  Lilley  was  this  day  brought  before 

me,  John  Baker  Sladen,  Esq.,  one  of  Her  Majesty's  justices,"  &c.,  '^and 

charged  upon  the  oath  of  John  Witherden  Elvrin,  of,"  &c.,  ^^for  that  he 

^      -  the  said  C.  Lilley,  being  a  person  hired  and  employed  *by  the 

J  said  J,  W.  E.  to  serve  him,  at,"  &c.,  "  in  the  capacity  of  a  «e^ 
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vant  in  husbandry  until  Michaelmas  next,  and  having  entered  upon  such 
service,  and  having  partly  performed  the  said  contract,  was,  on,"  &c., 
^^ftt,"  &c.,  ^^  guilty  of  misconduct  in  the  execution  thereof,  against  the  form 
of  the  statute  in  that  case  made  and  provided,  for  that  he,  the  said  C. 
Lilley,  did  then  and  there,  to  wit,  about  half  past  6  o'clock  in  the 
evening  of  that  day,  unlawfully  quit  his  work  in  the  harvest  field  of 
hun  the  said  J.  W.  E. :  And,  the  said  C.  Lilley  now  admitting  to  me, 
the  said  justice,  the  truth  of  the  said  charge,  and  his  being  guilty  of  the 
misconduct  aforesaid,  and  it  appearing  to  me,  the  said  justice,  that  the 
said  C.  Lilley  is  guilty  of  the  misconduct  aforesaid,  I,  the  said  justice, 
do  therefore,  in  pursuance  of  the  statute  in  such  case,"  &c.,  "adjudge, 
order,  and  direct  that  the  said  G.  Lilley  be  forthwith  discharged  from 
the  service  and  employment  of  the  said  J.  W.  Elwin ;  and  the  said  C. 
Lilley  is  hereby  discharged  accordingly.  Given,"  &c.,  "at,"  &c.,  "this 
5th  day  of  August,  1846.  John  B.  Sladen." 

The  Lord  Chief  Justice  stated  to  the  jury  that  the  plaintiff  had  clearly 
refused  to  continue  his  work ;  but  he  left  it  to  them  to  say  whether  such 
other  facts  had  been  proved  as  made  the  refusal  a  prx>per  ground  of  dis- 
charge. The  jury  were  of  opinion  that  the  plaintiff  had  not  absented, 
himself  unlawfully :  and  they  found  for  the  plaintiff  on  all  the  issues. 

Shee^  Serjt.,  in  Easter  term,  1847,  moved  (by  leave  reserved  at  the- 
trial)  for  a  rule  to  show  cause  why  a  nonsuit  should  not  be  entered,  or  au 
verdict  for  the  ^defendant  on  the  third  and  fourth  pleas,(a)  or  a  r^nAo 
new  trial  had.     The  grounds  of  motion  will  appear  by  the  ensuing  ^ 
argument.     A  rule  nisi  was  granted.    In  Hilary  term,  1848,(i) 

M,  Chambers  and  Luth  showed  cause.     The  motion  for  a  nonsuit  pro^ 
ceeds  on  the  assumption  that  a  hiring  determinable  on  notice,  as  alleged 
in  the  declaration,  was  not  proved,  but  a  general  hiring,  which,  according 
to  Fawcett  v.  Cash,  5  B.  &  Ad.  904,(c)  would  be  for  a  year  absolutely. 
But  it  is  always  a  (Question  for  the  jury  whether  the  contact  was  to  that 
effect  or  not ;  Williams  v.  Byrne,  7  A.  &  E.  177,  182,  8 ;  and  here  the 
jury  have  found,  in  effect,  that  the  contract  was  as  the  declaration  states 
it    The  Court  cannot  judicially  say  the  contrary.     The  jury  may  have 
thought,  in  this  case  of  an  agricultural  labourer,  which  is  not  like  that, 
of  ordinary  servants,  that  a  reasonable  notice  of  determination  was  in- 
tended.    Stat.  5  EUz.  c.  4,  s.  6,  expressly  required  "  one  quarter's  warn- 
ing given  before  the  end  of"  the  "  term."    If,  however,  the  Court  think 
that  the  contract  declared  upon  was  not  made  out,  then  no  special  con-- 
tract  is  proved,  and  the  plaintiff  is  entitled  to  recover  on  the  indebitatus 
counts.     Further,  it  is  contended  that  the  whole  evidence  on  the  third- 
and  fourth  pleas  bore  out  the  defence  there  stated,  showing  that  the  plain-^ 

(o)  The  rule  wm  io  dnwn  up.    See  the  end  of  the  eaie.    SKm,  Se^t,  in  moring,  objected ' 
thftt  the  fpeeuJ  eoninet  deelared  npon  wu  not  prored. 
(6)  Jaaoary  20th.    Before  Lord  Bmhuajk,  0.  J.,  PATnsoHi  Coi.bbii>«b,  Mid  WraBTMAir,  Jf. 
(c)  See  Tomer  v.  Robinson,  ibid.  789. 
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tiff  diflcbeyed  his  master's  orders,  and  was  thereupon  lawfnlly  discharged 
Buty  first,  as  to  the  third  plea :  it  does  not  appear  tiiat  the  conun^n^ 

<^74d1  *^^^^  ^^  ^^  ^^^^  ^^^  broken  were  commands  which  a  m^ 
-*  hired  as  a  wagoner  was  bound  to  obey,  at  least  without  the  extr^ 
allowance  of  beer  which  the  plaintiff  claimed  as  customary.  Nor  was  it 
clear  that  there  was  a  wilful  disobedience*  (They  discussed  the  evidence 
on  this  point.)  And  this  (or  else  some  moral  misconduct  or  habitnd 
neglect)  was  necessary  to  the  defence ;  Callo  t;.  Brouncker,  4  Car.  &  P. 
518.  That  the  order  must  be  lawful  and  the  disobedience  wilful  is  ex- 
pressly laid  down  in  Turner  v.  Mason,  14  M.  k  W.  112,  judgment  of 
Pares,  B.  As  to  th  j  fourth  plea,  the  verdict  is  conclusive.  It  was  not 
enough  to  prove  the  adjudication  of  the  magistrate.  The  defendant  wa0 
bound  to  show,  by  evidence  of  the  facts,  that  he  had  jurisdiction  to  dis: 
charge.  The  plea  alleges  that  the  plaintiff  did  ^^  unlawfully  quit  his  wort 
in  the  harvest  field''  ^^  before  the  same  was  completed,  contrary  to  his  datj 
as  such  servant  in  husbandry,  and  in  breach  of  his  said  contract  :*'  where- 
fore the  defendant  made  his  complaint,  &c.  If  that  averment  be  con- 
strued in  the  most  literal  sense,  the  plea  is,  on  the  face  of  it,  bad;  for  a 
man  might  unlawfully  quit  his  work  for  a  few  minutes  only,  without  com- 
mitting the  ofience  specified  in  stat.  4  G.  4,  c.  84,  s..  8,  which  gives 
jurisdiction  to  the  justice  "if  any  servant  in  husbandry,"  &c.,  "having 
entered  into  such  service  shall  absent  himself  or  herse^  from  his  or  her 
service  before  the  term  of  his  or  her  contract"  "  shall  be  completed." 
Quitting  the  work  is  not  necessarily  quitting  the  service.  There  ought 
to  be  such  a  withdrawing  as  amounts  to  a  repudiation  of  the  service.  In 
Seth  Turner's  Case,  9  Q.  B.  80,  a  conviction,  though  alleging  in  the 

"^7^01  *^^^^  ^^  ^^^^'  ^  ^^^^  ^^^  pft^ty^  before  the  term  of  his  contract 
^  was  completed,  absented  himself  from  his  said  service  and  thereby 
neglected  to  fulfil  the  same,  was  held  insufficient  as  not  showing  an  offence. 
But,  if  the  plea  here  be  taken  in  the  wider  sense,  as  averring  that  the 
plaintiff  without  leave  and  without  lawful  excuse  absented  himself  from 
the  service,  there  was  no  evidence  of  the  fact.  It  does  not  appear  ou 
the  face  of  the  magistrate's  adjudication  ;  for  that  states  only  that  he  on 
a  certain  day,  "about  half  past  six  o'clock,"  did  "unlawfully  quit  his 
work  in  the  harvest  field"  of  his  employer.  Nor  does  it  appear  by  the  ex- 
trinsic facts  stated  in  the  inducement  to  plea  4 :  these  are  negatived  by 
t}ie  finding  of  the  jury :  and  they  were  not  an  essential  part  of  that  pies, 
the  substance  of  which  was  the  discharge  by  a  magistrate.  [Colebidob, 
J.  Seth  Turner's  Case  was  quite  differ  jnt  from  this.  There  the  convic- 
tion stated  only  that  the  servant  did  "  absent  himself  from  his  said  ser- 
vice, and  did  thereby  then  and  there  neglect  to  fulfil  the  same,  contm/ 
to  the  form  of  the  statute."  There  was  no  averment  showing  an  actual 
offence.  And  the  conduct  imputed  here  might  perhaps  come  under  the 
statutory  description  of  "other  misconduct"  "in  the  execution"  of  the 
contract.]    That  applies  to  misfeasance,  such  as  the  breiddng  of  tooby 
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or  other  miBchief.  Here  the  substsnce  of  tlie  chftrge  is  absence,  whiob 
meftoft  a  total  departure  from  the  service,  not  quitting  the'  work,  it  maj 
be  for  a  few  minutes.  [WianruANV  J.  That,  ia  an  ordinary  case,  wouldt 
not  be  an  unlawful  absenting  himself.  CoLBRmaB,  J.  It  might,  at  a^ 
particular  time,  be  a  great  mificonductw.  For  example,  the  wagoner'sr 
leamg  his  horses  might  cause  *the  upsettbg  of  the  wagon.  You  rnt^nr 
cannot  maintain  that  the  *^  misoonduet"  most  be  strietlj  a  mis-  ^ 
feasance.} 

Bat,  further,  if  the  magistrate  did  adjudge  the  plaintiff  gnilty  of  ab- 
senting himself  within  the  meaning  of  iike  statute,  his  right  to  wages  is 
not  gone.  li  the  justice^  on  complaint  imiet  stat.  4  G.  4,  6.  84,  s.  3, 
finds  that  the  servadt  has  not  fidfilled  his  oontraet,  or  has  been  guilty  of 
any  other  misconduct  or  misdemeanom^  in^  that  clause  before  mentioned^ 
power  is  given  to  such  justice  to-  commilT  him  for  a  time  not  exceeding* 
three  montha  to  hard  labour^  and  to- abate  a  proportionable  part  of  his 
wages  during  such  confinement,  ^'  or  in  lieu  tiiereof^  to  punish  the  offender 
by  abating  the  whole  or  any  part*  of  his  or  her  wages,  or  to  disoharge" 
snob  servant"  ^*  from  his  or  her  oonttacty  sepvicej  or  employment."  The* 
magistrate  has  it  in  his  option  to  take  one  or  6tber  of  tiliese  courses ;  and^ 
if  he  orders  the  servant  to  be^  discbargcfd  without  ac^ndging  that  the- 
wages  shi^  be  abafted  or  forfeited^  diey  are  stiD  due,  and  the  servant* 
may  recover  them,  if  not  under  his  oontiMt  of  hiring,  at  least  on  inde- 
bitatns  assumpsit  for  his  work  and  labour.  Here  the  defendant  and' 
ssTcral  ignorant  men,  his  labourers,  appear  to  have  gone  before  the  ju8t>^ 
ioe  as  a  mediator ;  and  he  seems  to  have  ordered  a  ^Escharge  from  tfaO' 
service  as  the  best  termination  of  the  difference,  without  intending  to 
dispose  of  any  claim  to  wages.- 

Sheej  Serj  t.,  and  Ogle^  contrft^    The  fir  st^  count  is  not  proved :  all  that 
was  established  was  a  hiring  fbr'a  yoto,  that  being  the  effect  of  a  general 
hiring,  except  in  the  case  of  domestic  servants ;  Fawcett  v.  Cash,  5  B.  & 
Ad.  907,  8 :  ^whereas  the  first  count  allege  a  hiring  determin-  r-^^f-q 
able  on  reasonable  notice.    It  would,  indeed^  be  almost  impossi'-  I- 
ble  to  give  a  meaning  to  the  i^ords  ^'  reasonable  notice"  in  the,  case  of 
an  agricultural  labourer,  from  whrai  sernees- so  different  are  required  in 
the  course  of  the  year.    The  indidlntatus  connt  fails,  because  the  evidence: 
proves  a-  special  contract^  open  up  to  the  time  of  the  discharge ;  and  no 
debt  would  arise  if  the  plaintiff  did  not  discharge  his  part  of  that  con- 
tract; Smith's  notes,  2  Smith's  Lead.  Ca.  1;   to  Cutter  v.  Powell,  6 
T.  B.  820.     The  remuneration  tot  the  Work-  and  labour  is  not  due  till 
the  year  is  out^  unless  the  conduct  of  the  defendant  amounts  to  a  rescind- 
ing of  the  contract.    The  indebitatus  count  must  fail  upon  Non  assump- 
sit if  the  defendant  is  ^Ltitled  to  a  verdict  on  tho  third  and  fourth  issues; 
It  is  urged  that,  under  stat.  4  Gk  4,  c.  84^  s.  8,  the  adjudication  of  the.- 
ouigistrate  merely  puts  an  end  to  the  contract  prospectively^  and  doev 
not  do  away  with  the  claim  for  wages  for  work  lUready  done.    [Pattb- 
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SON,  J.  All  that  has  been  determined  is  that  the  magistrate  cannot  dis- 
charge from  the  service  and  also  commit  to  gaol :  Lancaster  v.  Oreavefli 
9  B.  &  0.  628|  turned  on  another  point.]  When  there  is  a  committal, 
the  contract  is  not  pnt.an  end  to :  the  right  to  wages  will  therefore 
remain,  though  the  contract  is  suspended  during  the  imprisonment.  But 
the  discharge  puts  an  end  to  the  contract,  and  leaves  the  case  exactly  as 
if  there  had  been  a  dismissal  by  the  master  for  lawful  cause,  in  which 
case  the  third  and  fourth  pleas  to  the  first  count  are  sustained,  and  the 
^  ^-  indebitatus  count  is  negatived,  ft  would  be  very  ^inconvenient, 
J  and  cannot  have  been  intended  by  the  legislature,  that  the  disso- 
lution of  the  contract  by  the  magistrate  should  not  be  attended  by  the 
ordinary  common  law  consequences  of  a  rightful  dismissal.  It  is  assumed 
on  the  other  side  that  the  defendant  must  prove  the  cause  of  the  magis- 
trate's decision  to  be  true  in  fact,  as  well  as  prove  the  decision  itself. 
But  the  decision  of  itself  dissolves  the  contract ;  and,  even  if  this  be  not 
so,  the  cause,  namely  the  refusal  to  work,  was  proved,  and  that  it  was 
imlawful :  the  only  answer  offered  was  a  refusal  by  the  defendant  to 
comply  with  an  alleged  custom,  of  which  no  proof  was  given.  [Lusk 
The  Lord  Chief  Justice  left  to  the  jury  whether  there  was  reasonable 
cause  of  dismissal :  and  they  found  for  the  plaintiff.]  They  were  not 
entitled  so  to  find,  on  the  facts  proved.  It  is  true  that  there  may  be 
circumstances  under  which  an  absence  from  some  service  would  not  war- 
rant the  dismissal ;  but  the  plea  is  inconsistent  with  any  such  circnm- 
stances,  and  none  such  were  proved.  The  case  is  much  stronger  than 
Spain  t;.  Amott,  2  Stark.  N.  P.  C.  256,  or  Turner  v.  Mason,  14  M.  k 
W.  112.  [^Cfhand>er8,  In  Spain  v,  Amott  a  juror  was  withdrawn.] 
Lord  Ellenborough'b  judgment  there  is  decisive.  It  cannot  be  that 
the  pleader  was  bound  to  negative  in  words  every  conceivable  excuse  for 
absence ;  it  is  enough  that  he  has  alleged  the  absence  to  be  unlawful. 

Lord  Dbnman,  C.  J.  We  are  considering  whether  the  plea  would  not 
be  good  without  any  allegation  of  misconduct  in  fact,  resting  merely  on 
the  discharge  by  the  magistrate. 

*7M1  •  ^^^''^^^  ^^^  Lush  remarked  that  the  fourth  plea  did  not 
"^  expressly  show  the  charge ;  and  that  in  Seth  Turner's  Case,  9  Q. 
B.  80,  the  conviction  was  held  bad  for  the  invalidity  of  the  information. 
[OoLERinaB,  J.  The  fourth  plea  alleges  the  unlawful  quitting  of  work, 
and  that  the  defendant  made  complaint  **  thereof"  before  the  magistrate.] 

Our.  adv.  tmU. 

GoLBRiDOB,  J.,  now  delivered  the  judgment  of  the  Court. 

The  plaintiff,  in  the  first  count,  declared  on  a  special  contract  of 
hiring,  determinable  on  reasonable  notice,  and  alleged  a  breach  in  dis- 
charging him  without  such  notice.  The  proof  was  a  general  hiring  as 
an  agricultural  labourer,  a  wagoner*  That  is,  in  law,  a  hiring  for  a  year, 
and  not  determinable  at  any  time  on  reasonable  notice.    This  is  a  &tal 
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Tariance ;  and  the  defendant  is  entitled  to  a  verdict  on  the  plea  of  Non 
aasompsit,  so  far  as  regards  the  first  count. 

There  was  also  a  traverse  of  the  discharge,  on  which  the  plaintiff  is 
entitled  to  retain  the  verdict. 

But  there  were  two  special  pleas  to  this  count ;  one,  the  third  plea, 
stating  a  discharge  bj  the  defendant  for  disobedience  of  orders  in  not 
working  during  harvest  till  eight  o'clock  at  night :  the  other,  the  fourth 
plea,  stating  that  the  plaintiff  unlawfully  quitted  his  work,  and  a  dis- 
charge by  a  magistrate  under  stat.  4  G.  4,  c.  84,  s.  8. 

There  was  ako  a  count  for  work  and  labour,  to  which  *the  r^ctrrr 
only  plea  was  Non  assumpsit,  on  which  the  plaintiff  had  a  verdict. 

The  plaintiff  had  a  verdict  on  the  special  pleas ;  but  leave  was  given 
to  enter  a  verdict  for  the  defendant  on  them.  It  is  necessary  to  con- 
sider those  pleas,  and  the  evidence  with  regard  to  them,  not  only  on 
account  of  costs,  but  because  the  facts  proved  essentially  affect  the  plain- 
tiff's  right  to  retain  his  verdict  on  the  indebitatus  count. 

The  hiring  was  for  10{.  10«.  for  the  year,  no  part  of  the  wages  being 
due  till  the  end  of  the  year.  The  discharge  was  at  the  end  of  ten 
months.  If  the  plaintiff  had  been  guilty  of  disobedience  of  orders  and 
unlawfully  absenting  himself  from  his  work,  so  as  to  justify  that  dis- 
charge (assuming  the  defendant  to  have  discharged  the  plaintiff),  then, 
no  wages  being  due,  the  plaintiff  was  entitled  to  nothing,  and  the  in- 
debitatus count  cannot  be  sustained.  If,  on  the  other  hand,  the  discharge 
was  not  jiistifiable,  then  the  plaintiff  was  at  liberty  to  treat  that  dis- 
charge as  a  rescinding  of  the  contract  by  the  defendant,  and  to  adopt 
that  rescinding  and  sue  for  wages  pro  ratft  up  to  the  time  of  the  unjusti- 
fiable discharge ;  and  so  to  retain  his  verdict  on  the  indebitatus  count. 
We  do  not  think  it  necessary  to  go  through  the  authorities  which  estab- 
lish this  view  of  the  laW ;  they  will  be  found  collected  in  Mr.  Smith's 
Leading  Cases,  in  the  notes  to  the  case  of  Gutter  v.  Powell,  2  Smith's 
Lead.  Ca.  1. 

The  discharge  in  this  case  was  not  directly  by  the  master,  the  defend- 
ant, but  by  a  magistrate,  on  the  statute  4  G.  4,  c.  84,  on  the  complaint 
of  the  master.  But  we  are  of  opinion  that  it  is  sufficiently  the  act  of 
*the  defendant  to  entitle  him  to  a  verdict  on  the  third  plea,  sup-  fi^^tkq 
posing  the  alleged  misconduct  of  the  plaintiff  to  be  established, 
and  also  to  entitle  him  to  a  verdict  on  the  ple%  of  Non  assumpsit  to  the 
indebitatus  count  on  the  like  supposition,  bec<ftuse  in  that  case  he  never 
was  indebted  to  the  plaintiff  at  all. 

It  was  contended  that  the  only  material  part  of  the  fourth  plea  is  the 
discharge  by  the  magistrate,  and  that  the  alleged  misconduct  stated  in 
that  plea  by  way  of  inducement  was  not  put  in  issue  by  the  replication, 
for  that  the  magistrate  may  have  discharged  the  plaintiff  on  other 
grounds,  as  by  way  of  settling  the  dispute  in  an  equitable  way,  and  so 
leaving  the  question  of  right  to  wages  pro  rat&  untouched.    But,  on 

2o2 
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Inference  to  the  statute,  it  will  be  found  that  the  magiBtrate  htt  j» 
jurisdiction  to  discharge  unless  it  diall  appear  to  him  that  the  semot 
^  shall  not  have  fulfilled  such  contract,  or  hath  been  guilty  of  any  odier 
misconduct  or  misdemeanor  as  aforesaid."  So  that  the  question  on  the 
:two  fecial  pleas,  and  also  on  the  plea  of  Non  assumpsit  to  the  ladebi- 
tatus  count,  ultimately  depends  on  the  &cts,  whether  they  do  or  do  aoi 
establish  such  misconduct  of  the  plaintiff  as  justified  his  being  dischtrge4. 

The  plaintiff  was  ^igaged  as  a  wagoner,  but,  during  the  hanreat, 
worked  in  the  field  generally ;  and  we  think  it  must  be  taken  as  psrt  of 
his  contract  that  he  should  so  do.  The  practice  was,  daring  harvest,  to 
work  till  eight  o'clock  in  the  eyening.  The  i^intiff  refused  to  work  tiQ 
that  hour,  not  as  being  an  unreasonable  hour,  or  as  not  being  within  the 
terms  of  his  contract,  but  because  strong  beer  of  good  quality  was  not 
^Yc>*-)  allowed  to  him  according  to  a  eastern  which  he  ^alleged  to  ezis^ 
-'  the  beer  supplied,  being,  as  he  contended,  very  bad  small  beer, 
not  so  good  as  water. 

This  supposed  custom  the  plaintiff  wholly  failed  to  establish  by  cti- 
dence ;  and  his  desertion  of  his  work  was  left  without  justification.  The 
defendant,  therefore,  had  a  right  to  discharge  him,  and  must  be  taken  to 
have  exercised  that  right  by  ordering  him  not  to  return,  taking  him  before 
the  magistrate,  and  acquiescing  in  the  magistrate's  order  4^  discharge. 
The  jury,  indeed,  negatived  the  wrongful  absence  of  the  plaintiff  from 
his  work,  but  their  opinion  on  that  point  cannot  do  away  the  effect  of 
those  facts  which  are  stated  in  the  plea  and  w^e  clearly  proved. 

It  follows  that  plaintiff  cannot  reoover  for  the  time  of  his  actual  ser- 
vice on  the  indebitatus  count,  as  he  was  bound  to  give  a  whole  year's 
service  before  earning  any  wages,  and  broke  his  contract  by  leaving 
that  service  before  the  year's  end. 

Rule  absolute  to  mter  a  verdict  for  defendant  on  all  the  issoei 

except  the  second. 


♦758]      ♦The  QUEEN  v.  The  Justices  of  WILTS.    Feb.  26. 

Before  the  paning  of  atat  5  A  «  W.  4,  c.  76,  the  borough  of  Marlborough  maintained  a  gwl  »* 

bridge  iritbin  the  borough,  and  paid  other  of  its  public  expeneec  out  of  a  fkad  in  the  uitow 

'     of  a  borough  ftmd,  and  was  for  that  reaaoo  axeiapi  from  oonnty  ralM  under  ttat  W  G.  J, 

After  the  passing  of  ataL  6  A  «  W.  4,  c.  76,  the  borough  (being  one  of  thoae  in  tdiedule  (B.)) 
did  not  obtain  any  grant  of  a  separate  court  of  quarter  sessions.  Th»  Jnaaeea  fcr  ti^e  *<**jj 
continued  to  exercUe  Jurisdiotion  therein,  but  not  in  exclusion  of  the  county  justices.  W 
borough  continued  to  maintain  the  bridge  and  gaol  out  of  the  beforo-mentioned  ftmd:  sndttw 
borough  treasurer  pud  out  of  that  ftmd  (under  orders  made  at  sessions  and  assiMS)  the  ««" 
of  prosecutions  for  offences  committed  within  the  borough. 

Held,  that  the  borough  was  now  liable  lo  a  county  rate  assessed  by  the  jusUcas  of  the  com^  » 
quarter  sessions. 

A  RULB  nisi  was  obtained,  in  Michaelmas  term  1846,  on  behslf  rf 
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certain  inhabitants  of  the  parish  of  St.  Mary  in  the  bolx>i]^h  of  Murl- 
borough,  for  a  certiorari  to  remove  into  this  Court  an  order  of  the 
Wiltshire  Quarter  Sessions,  holden  in  June  1846^  fair  knaking  and  levy- 
ing a  county  rate ;  and  to  remove  also  a  rate  endorsed  on  the  said  order, 
and  a  precept  issued  by  the  clerk  of  the  peace  by  virtue  of  such  order  to 
the  guardians  of  tibe  Marlborough  union,  requiring  them,  out  o^  the 
moneys  in  the  hands  of  their  treasurer,  to  |)ay  to  the  tlreasurer  of  the 
county  2002. 1$.  8d.,  ''  being  the  amount  of  the  sevend  and  relipeetive 
snms  of  money  thereunder  set  down  and  expressed  cqiposite  to  and 
against  the  names  ot  ihe  several  parishes,  toimshipH^  or  places  withiti 
their  said  Union,  the  said  several  sums  being  respectively  charged  and 
assessed  thereon  as  the  proportion,  of  the  said  several  parislies,^^  &c., 
^'  towards  the  said  general  county  rate  so  made  ts  afotesaid :  and  in 
Vhich  said  rate  or  assessment  and  ptecept  tespeciiveljr  the  sum  oi  71. 
7«.  5d.  was  set  down  and  ex;pressed  opposite  to  and  against  ^e  name  o^ 
the  said  parish  of  St.  Mary." 

An  affidavit  by  the  town  cle^k  of  Marlborbtigh,  It  sup^j^  of  the  rule, 
stated  that  Marlborougli  was  a  ^borough  by  presoription,  and  that  r^treo 
its  rights  and  privileges  had  been  ooftfirmed  by  a  charter  of  James  ^ 
2,  referring,  by  inspetitnus,  to  other  charters  in  favour  oi  the  borough: 
and  that  the  borough  liad  never,  before  the  passing  of  stat.  £  &;  6  W.  4, 
e.  76,  been  chargeable  to  the  ge/neral  eounty  ^ate.  That  ftii  indictment 
had  been  preferred,  in  1829,  against  one  ot  the  then  high  constables,  for 
disobeying  an  order  of  Sessions  to  levy  a  cwtain  warn  within  the  borough 
for  the  purposes  of  the  cotmty  tate :  thftt  a  verdict  of  Guilty  was  found, 
subject  to  the  opinion  of  this  Court  on  a  special  case :  imd  that)  on  argu- 
ment of  the  case,  it  was  ordered  that  a  verdict  should  be  entered  for  the 
defendant,  on  the  ground  that  the  borotigh  came  within  the  {)rovi8o  of 
^t.  55  0. 3,  c.  51,  s.  l.(a)  1!'he  special  case  was  annexed  to  the  affidavit ; 
and  the  deponent  siinore  to  hul  belief  that  llie  fticts  therein  stated  were 

(a)Bficfa.  T.  lSS4,ltok«.Sh!Bpli0rS>t  Ak  A&MS.    It  tefty  ^MitvikMit  t6  gbbjoin  tih«  speokl 

«ne,  M  Ukere  set  onl 

<<The  charter  granted  to  «b«  bofouili  of  lforlbofMg)i»  f&  ^  April,  %  Jmii«s  %,  oobteliu  an 
iMpeximiu  of  all  the  praeedfng  i9%a»tM%.  This  ^tJrt^  w&s  to  tM  eoui^ered  m  iptai  tit  the  oaee. 
The  mayor  and  two  bii^g«wes  aet  a«  fMtlMe  tHthtai  the  bdroagh ;  the  eoxMty  inagUtrateft  ezeroise 
00  lariadictioB  within  il  The  praotlee  is,  and  has  tdways  htt%  to  oavie  tii«  warrants  of  the 
taoBty  magistrates  to  be  backed  by  the  borough  JustieeSi  The  borongh  Jnstioes  hold  sessfods 
erety  qoarter  at  tiie  GnildhaU  of  lbs  baroagh,  and  tiy  nkisdettesnors.  Th«re  is  a  borough  gaol, 
sod  prisoners  an  occasionally  placed  tiiere  previous  to  examinattou.  A  doctor  is  paid  for  attend- 
hig  the  poor  for  casualties  and  for  attending  on  the  prisonets.  The  expense  of  keeping  up  thife 
gaol  is  borne  by  Ac  b<»oiigh.  If  prisoners  are  to  be  tHed  at  the  borough  sessions,  or  are  to 
leraain  in  custody  for  any  time,  they  are  wni  to  a  oounty  prison,  situate  within  the  borough.  It 
is  the  brideweU  of  the  county  of  WUls;  the  expense  of  uimiittaiiiing  them  there  is  paid  by  tlic 
berottgh,  wheneTcr  the  gaoler  of  the  brideweil  Sends  hi  the  aeeottnt»  which  he  does  quatteriy. 
The  borough  pays  hhu  a  salaiTV  «id  he  is  also  paid  a  salary  by  ttie  cotanly ;  he  is  appointed  hf 
the  county  Justieesu  When  persons  are  charged  with  ftlonies  committed  withhi  the  borongh,  they 
are  generally  sent  to  the  county  bridewen  within  the  borongh,  for  trial  «t  the  county  assises; 
but  when  the  offences  charged  are  heary,  the  prisoners  are  sent  at  once  io  the  Munty  gaol  'A\ 
IHherton,  nea^  SalUbuiy,  for  trial  at  the  assises  t  the  borough  pays  the  expense  of  etnxreiy^ 
them  then^  but  the  expense  of  maintaining  them  in  Ihe  coilnty  |aol  until  the  aiilfcei^  slid  i0 
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true,  and  that  the  case  truly  aet  forth  the  usages  and  practice  of  the 
mayor  and  burgesses  until  the  coming  into  operation  of  stat.  5  k  6  W.  4, 
*7B01   *^'  '^^'     '^^  affidavit  went  on  to  state  that,  from  and  after  that 

-*  time,  the  justices  for  the  borough  have  continued  to  exercise  juris- 
4<7fi11  ^^^^^  within  the  borough,  but  not  in  ^exclusion  of  the  justices 

-'  for  the  county ;  that  no  general  or  quarter  sessions  of  the  peace 
have  been  held  in  and  for  the  borough :  and  that  the  county  justices  hare 
claimed  to  exercise,  and  have  exercised,  jurisdiction  in  and  for  the  boroagh 
in  the  following  respects,  namely:  their  warrants  have  been  executed  in 
the  borough  without  being  backed  by  the  borough  justices ;  the  coun^ 

oonTeying  them  from  the  coanty  brideweU  to  the  anises,  ia  borne  bj  the  coimty.  The  boroo^ 
pays  the  expense  of  passing  vagnuits :  the  mayor  acts  as  coroner  within  Uke  borough ;  the  ex- 
pense of  inquests  is  borne  by  the  borough.  There  is  a  bridge  within  the  borough,  the  expensA  of 
repairing  which  is  borne  by  the  borough.  The  ooi]>oration  has  lands  within  the  boroogh.  A 
rate  is  generally  made  once  a  year  upon  the  two  parishes  within  the  borough :  none  has  been 
found  earlier  than  1775,  and  that  rate  was  put  in  on  behalf  of  the  defendant*  and  was  set  out  in 
the  case.  It  appeared  to  be  imposed  by  the  justices  of  the  borough,  at  the  borough  quarter  sea- 
sions ;  and  it  was  a  rate  upon  the  two  parishes  for  the  purposes  mentioned  in  the  acts  12  G.  2,  eL 
29,  and  13  G.  2,  e.  18,  assessing  the  proportion  for  each  parish,  and  commanding  the  chief  con- 
stables of  the  borough  to  demand  it»  and  the  churchwardens  and  OTerseers  to  pay  it  out  of  the 
money  collected  for  the  relief  of  the  poor ;  and  the  chief  constables  were  directed  to  pay  it  ever 
to  C.  B.,  residing  within  the  said  borough  and  town  of  liarlborough,  whom  the  said  Court  had 
appointed  treasurer  and  receiyer;  with  power  to  the  high  constable,  in  case  of  non-payment  by 
the  churchwardens  and  overseers,  to  levy  the  money  by  distress  and  sale  of  the  goods  of  the  said 
churchwardens  and  overseers,  by  warrant  under  the  hands  and  seals  of  two  or  more  justices  of 
the  peace  of  and  residing  in  the  said  borough. 

"  Similar  rates  hare  been  constantly  made  and  paid  since  the  making  of  the  above.  The  ex- 
penses and  charges  before  mentioned  as  being  paid  and  borne  by  the  borough,  together  with  other 
expenses,  are  borne  out  of  the  fands  so  raised.  An  order  on  the  borough,  made  by  the  ooun^ 
justices  in  1819,  for  payment  of  a  sum  towards  the  county  rate,  was  appealed  against  and  quashed. 
Ko  county  rate  was  at  any  other  time  charged  on  the  borough,  until  that  out  of  which  this  indiet- 
ment  arose. 

"  For  the  defendant  there  was  put  In  an  order  of  Court  made  at  the  assises  for  the  county  of 
Wilts,  5  th  March,  1825,  ordering  the  churchwardens  and  overseen  of  the  parishes  in  the  borough 
to  pay  to  the  prosecutor  of  a  person  oonvioted,  before  the  Court,  of  felony  committed  within  the 
borough,  a  specified  amount  for  expenses  and  loss  of  time.  Whether  any  payment  was  mads 
onder  this  order,  did  not  appear.  The  prosecutor  having  applied  for  his  expenses  of  this  prose- 
cution to  be  paid  oat  of  the  county  rate,  the  application  was  resisted  by  the  county  jutHces ;  and, 
it  appearing  that  the  felony  was  committed  within  the  borough  of  Marlborough,  which  did  net 
C3n tribute  to  the  county  rate,  the  Judge  made  no  order  on  the  county. 

"  The  corporation  of  liarlborough  ftimish  their  own  town-hall,  In  which  the  business  of  the 
county  quarter  sessions,  as  well  as  their  own,  has  always  been  eonduoted." 

The  charter  of  James,  annexed  to  the  case,  recited,  among  other  prior  charters,  one  of  18  Blis., 
»  translation  of  which  was  also  annexed  to  the  town-clerk's  affidavit  in  support  of  the  present 
mle.  This  charter  ratified  those  preceding ;  incorporated  the  mayor  and  burgesses ;  granted  ts 
them  and  their  successors  to  have  a  gaol  within  the  borough  for  persons  by  them  to  be  appre- 
hended therein ;  authorised  them  to  commit  persons  apprehended  for  felony,  Ac,  within  the 
borough  to  the  county  gaol ;  empowered  them  to  make  by-lews  f<rr  purposes  of  government,  ke^ 
within  the  borough,  to  hold  courts  leet,  of  pie-poudre,  Ac,  and  to  L^ve  fines,  waift,  goods  of  f&loaM, 
and  other  profits ;  ordained  that  the  mayor  and  two  other  burgesses  for  the  time  being  should  be 
justices  of  the  peace  for  the  borough  (but  should  not  proceed  to  the  determination  of  any  ieloay 
without  special  mandate  from  the  Crown) ;  that  the  mayor  for  the  time  being  should  be  escheetor, 
o««roner  and  clerk  of  the  market:  "And  that  no  other  jastiee,  esoheator,  coroner,  or  derk  of  the 
market,  of  as,  oar  heirs,  or  successors,  into  the  s^d  borough  or  precinct  of  the  same,  do  in  any 
manner  enter  or  admit  himself  there  to  do  and  perform  anything  there  which  to  the  office  of  jne> 
tioe,  escheator,  coroner,  or  clerk  of  the  market,  pertains,  there  to  be  done  and  performed."  (Sea 
titc,  as  tc  the  charters,  2  A.  4  E.  301—304.) 
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*jiistice8  have  held  and  been  accnstomed  to  hold  petty  sessionB  r*iTgo 
of  the  peace  for  the  diyiaion  in  which  they  act  in  the  borough ;  *- 
and  persons  charged  with  offences  within  the  borough  have  been  occa- 
sionaJly,  and  at  the  option  of  the  complainants,  taken  for  examination 
before  the  county  justices,  though  such  cases  are  still  for  the  most  part 
disposed  of  by  the  justices  for  the  borough. 

It  was  further  deposed  that,  after  the  passing  of  the  said  act,  and  in 
pursuance  thereof,  the  council  of  the  borough  contracted  with  the  justices 
having  authority  over  the  gaols  of  the  county  for  the  support  and  main- 
tenance in  the  said  gaols  respectively  of  prisoners  committed  thereto 
from  the  borough :  that  the  borough  treasurer,  in  pursuance  of  such  con- 
tract, has  from  time  to  time  paid  the  county  treasurer  for  the  conveyance 
of  such  prisoners  to  the  said  gaols  and  their  maintenance  there,  which 
payments  have  been  made  ^^  out  of  a  fund  consisting  of  the  rents  and 
profits  of  certain  hereditaments,  together  with  other  moneys,  now  appli- 
cable to  and  constituting  the  borough  fund  of  the  said  borough." 

That,  from  the  time  when  the  act  came  into  operation,  the  expenses 
of  prosecutions  for  offences  committed  in  the  borough  have  been  paid  by 
the  borough  treasurer  out  of  the  said  fund,  under  orders  made  by  the 
county  justices  in  quarter  sessions  and  the  justices  of  assize  respectively: 
and  that,  since  the  passing  of  the  act,  the  expenses  of  maintaining  the 
borough  gaol  and  the  bridge  situate  in  the  borough  (both  mentioned  in 
the  special  case)  have  been  defrayed  out  of  the  same  fund. 

That,  from  the  time  of  the  judgment  in  Bex  v.  Shepherd,  2  A.  &  E« 
298,  till  the  making  of  the  order  next  mentioned,  *the  inhabitants  r*i7gQ 
of  the  borough  have  been  exempt  from  county  rates :  that,  at  the 
last  April  quarter  sessions  for  the  county  (1846),  the  justices  made  an 
order  for  assessing  a  general  county  rate  on  every  parish,  &;c.,  in  the 
county,  and  assessed  a  certain  sum  upon  the  parish  of  St.  Mary  as  its 
quota,  but  no  part  of  it  was  levied :  and  that  the  county  justices,  at  their 
ensuing  (June)  quarter  sessions,  ordered  another  county  rate,  and  assessed 
7/.  7«.  5d.  as  the  quota  of  the  parish  of  St.  Mary,  from  payment  of 
which  they  now  claimed  exemption. 

The  clerk  of  the  peace  for  the  county  made  affidavit  in  answer,  stating 
that,  as  he  was  informed  and  beiaeved,  judgment  was  given  for  the  de- 
fendant in  Bex  v.  Shepherd,  ^^on  the  ground  that  the  borough  of  Marl- 
borough was  a  place  having  a  separate  jurisdiction  derived  from  charter, 
and  was,  before  the  passing  of"  stat.  55  G.  8,  c.  51,  ^^  subject  to  the 
payment  of  rates  in  the  nature  of  county  rates,  imposed  and  assessed 
by  its  own  justices."  That  Marlborough  was  one  of  the  boroughs  in 
schedule  (B.)  Sect.  2,  of  stat.  5  &;  6  W.  4,  c.  76,  which  were  not  to  have 
a  separate  commission  of  the  peace  unless  upon  petition :  and  that  it 
had  never  applied  for  a  separate  court  of  quarter  sessions,  and  remained 
itill  without  any  court  of  general  or  quarter  sessions. 

The  affidavit  then  recited  sect.  1  of  stat.  5  &  6  W.  4,  o.  76,  which 
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repeals  ''  so  muoh  of  all  laws,  statetes,  and  usages,  and  so  nrach  of  all 
Tojal  and  other  charters,  ^anta,  and  letters  patent  now  in  force  relatiag 
-^TMI  ^  ^^  several  boroi^ghs  oamied  in  the  schedules  (A.)  and  (B.)  ^ 
-'  this  act  aanea^ed,  or  to  the  inhabitants  thereof,  or  to  the  Bevend 
bodies  or  reputed  bodies  c(»poFat»e  named  in  the  said  schedules,  or  any 
of  them,  as  are  inconsistent  with  or  contrttry  to  the  proybions  of  this 
act :"  and  sect.  Ill,  which  enacts  that  the  justices  of  the  peace  '^  in  and 
for  the  county  in  which  any  borough  is  situated,  to  which  His  Majesty 
shall  not  have  granted  that  a  separate  court  of  quarter  sessions  of  tlM 
peace  shall  be  holden  la  a&d  for  the  same,  shall  exercise  the  jurisdictioa 
of  justices  of  the  peace  in  and  for  such  borough  as  fully  as  by  law  they 
And  each  of  them  oan  or  ought  to  do  in  and  for  the  said  county." 

It  further  stated  that  the  contract  for  maintenance  of  prisoners  froa 
the  borough  in  the  counly  gaols  (referred  to  by  affidavit  on  ^  the  other 
side)  had  been  entered  into  by  die  county  justices  inadvertently,  and 
was,  as  the  deponeiit  believed,  unwarranted  by  law.  And  that,  as  de> 
ponent  believed,  the  assesonent  made  on  the  parish  of  St.  Mary  in 
A|>ril,  1846,  was  not  yet  paid,  the  overseers  having  protested  against  it 
and  given  the  Court  of  Quarter  sessions  to  understand  that  they  should 
take  the  opinion  of  this  Court  on  their  liability. 

In  Michaelmas  term,  1847,(a) 

Cockbwm^  Slade^  and  Swagne  showed  cause,  and  contended  that, 
although  the  inhabitants  of  Marlborough  had  (in  Rex  i;.  Shepherd,  i 
A.  k  E.  298),  been  considered  exempt  from  county  rate  under  stat  55 
*7851  Cl^«  ^  <^  ^h  because  they  *were  subject  to  rates  in  the  nature  of 
county  rates,  assessed  by  their  own  justices,  that  exemption  wai 
taken  away  by  stat.  5  &  6  W.  4,  o.  76.  They  referred  in  particular  td 
sects.  Ill  and  112 :  and  they  relied  on  Rex  v.  Hayward,  6  A.  &;  £.  590; 
and  cited  also  Rex  v.  Clarke^  5  B.  &;  Aid.  665,  Mercer  v.  Davis,  10  B.  h 
C.  617,  Weatherbead  v.  Drewiy,  11  East,  168,  and  Batea  tK  Winstaoley, 
4  M.  &  S.  429. 

Sir  J,  Jervit^  Attorney-General,  and  S&igt$j  ctmttk^  contended  that 
the  effect  of  stat.  4  &  5  W.  4,  c.  76,  was  not  to  take  away  the  exemption 
from  places  which  formerly  possessed  jurisdiction,  but  only  to  give  power 
to  the  county  magistrates  affirmatively  in  the  cases  specified ;  and,  fio^ 
ther,  that  power  of  taxation  must  be  given  directly  and  not  incidentals* 
They  referred  to  the  language  of  Lord  D^nman^  G.  J.,  in  Regina  v,  EUis, 
6  Q.  B.  501,  50S,  to  the  argument  in  Regina  v.  St.  Edmund's,  Salisbory^ 
2  Q.  B.  72,  78,  and  to  Regina  v.  New  Sarum,  7  Q.  B.  941,  and  Regins 
V*  Deane,  2  Q.  B.  96 ;  and  they  insisted  that  the  material  drcumstancei 
on  which  Rex  v.  Shepherd,  2  A.  &;  £.  298,  was  decided  were  not  altered. 
They  also  pointed  out  that  the  case  was  not  afiected  by  stat  8  t  9 
Vict,  c  111. 

(a)  November  11th.    Bttott  Lard  Dwxmam,  C.  J.,  Oolkkibgs,  WroBTMAB»  ftQ<t  Bklx,  Ji ■ 
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(The  judgment  of  ihe  Couti  makee  a  fbller  report  of  Ae  argumentB 
Qnnecessary.)  Chr^  adv.  wdt. 

Erlb,  J.,  wm  deliyered  jndgmeot 

In  this  case  a  role  for  a  eertiorsri  to  reme^pe  «  oonal^  '^te  r^,..^ 
was  moved  for  on  beh^f  of  certain  inhabitants  of  a  parish  in  ^ 
Marlborough,  on  the  ground  that  tiie  boroagh  ef  Marlborough  was  not 
Uable  to  be  assessed  to  the  oounty  rate.  It  appears  hj  the  affidavits 
that,  before  the  passing  of  stat  S  ft  6  W.  4,  <$.  76,  there  were  justices 
for  the  b<Nroug^  under  the  charter,  the  eoanty  justiees  being  excluded, 
and  a  gaol,  and  a  rate  in  the  nature  of  a  county  rate:  and  the  borou;^ 
was  held  not  liaUe  to  the  county  rate  in  Rex  v.  fihepberd.  Since  stat. 
5  fc  6  W.  4,  c.  76,  this,  being  «Re  of  the  boroughs  in  acheduk  (B)  -of 
that  act,  has  had  no  grant  of  a  separate  conunission  of  the  peace  or  of  a 
-Court  oi  Quarter  sessions,  but  the  borough  magietrates  have  acted  oen- 
•enrrently  with  the  justices  of  the  coumty  in  respect  of  some  criminal 
2Batters,  and  the  Town  council  have  laaintained  a  gaol  and  repaired  « 
bridge,  and  made  a  contract  vrith  the  county  in  reqiect  of  prisoners : 
and,  upon  these  £ftcts,  the  question  is  whether  the  borough  is  liable  to 
be  assessed  to  the  county  rate  by  the  justices  for  the  eourty. 

Before  stat  12  Q.  2,  c  29,  there  wiere  numerous  aubjeets  for  a  oeuntj 
xate;  and  in  respect  of  eachsulyect  a  aepamte  rate  was  required.  B] 
that  statute  a  power  was  given  to  rate  for  the  aeversl  saijjects  together, 
according  to  the  then  usual  proportions ;  but  all  local  exemptions  were 
preserved.  By  stat  18  O.  2,  a  18,  the  pewvrs  given  to  county  justices 
by  stat.  12  O.  2,  c  29,  are  given  to  justiees  of  frandiioes  exempt  from 
the  jurisdiclion  <ii  the  county  justices.  By  stat.  55  G.  8,  c.  51,  the  . 
county  rate  is  to  be  made,  not  ^according  to  the  proportions  r^^f^j 
theretofore  usual,  but  according  to  thf)  value  of  the  things  rated ;  ^ 
and,  by  sect.  24,  the  justices  of  franchises  not  liable  to  the  cpunty  rate 
made  by  the  juslaoes  of  the  county  have  within  their  franchises  the  same 
powers  as  were  given  by  this  act  to  county  justices  within  the  body  of 
the  county.  Under  these  statutes  the  justioos  for  the  borough  under 
the  charters  made  rates  in  the  nature  of  county  rates,  and  the  county 
magistrates  had  no  jurisdiction  to  rate. 

Since  stat.  5  &  6  W,  4,  c  76,  the  present  mayor  and  his  predecessor 
are  justices  for  the  borough.(a)  But,  by  sect.  101,  no  borough  justices 
are  to  act  in  making  or  levying  any  county  rate,  or  rate  in  the  nature 
of  a  county  mte :  and,  by  soot  111,  the  justices  of  the  county  shall 
exercise  the  jurisdiction  of  justices  for  the  borough  in  those  boroughs  to 
which  a  separate  Court  of  Quarter  sessions  dwll  not  be  granted,  as  fully 
as  by  law  they  can  for  the  county.  Therefore  the  county  justices,  in 
respect  of  rating  to  the  county  rate,  have  the  juriscfiction  which  the  bo- 
rough justices  ^retofore  had ;  and  they  have  that  jurisdiction  as  fully 
as  they  have  it  for  the  county.    The  enactment  is  complicated ;  but  it 

(a)  Sect,  67. 
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appears  to  us  to  give  to  the  coiLitj  justices  the  jurisdiction  to  rate  tlua 
borough  to  the  county  rate. 

This  construction  is  confirmed  by  considering  that,  unless  it  be  correct, 
the  borough  would  be  exempt  from  at  all  contributing  to  the  county  rate. 
It  is  further  confirmed  by  the  provisions  as  to  county  rates  for  those  bo- 
roughs to  which  a  grant  of  a  separate  Court  of  Quarter  sessions  is  made. 

**T({fn  ^^  ^^^'  ^^^'  ^^^  recorder  has  ^cognisance  of  all  matters  cogni- 
-■  sable  at  quarter  sessions  for  counties  except  as  to  making  and 
levying  county  rates.  By  sect.  112,  such  boroughs,  if  they  were  before 
exempt  from  county  rates,  are  to  send  copies  of  the  grant  to  the  derk 
of  the  peace  of  the  counties,  and  after  that,  the  justices  for  the  county 
shall  not  assess  such  boroughs  to  the  county  rate :  and,  by  sections  118 
and  117,  such  boroughs  are  to  pay  the  expenses  of  their  own  proseca- 
tiona,  and  a  proportion  of  the  county  rate.  These  provisions,  for  ex- 
empting this  class  of  boroughs  from  county  rates,  which  had  been  before 
exempt  therefrom,  upon  notifying  the  grant  of  a  Court  of  Quarter  ses- 
sions, indicate  that  the  other  boroughs  theretofore  exempt  were  there- 
after to  lose  their  exemption  and  to  be  within  the  jurisdiction  of  the 
county  justices. 

The  liability  of  this  borough  is  not  affected  by  the  charges  to  which  it 
is  liable  or  which  it  has  voluntarily  borne  for  repairs  and  other  expeniies. 
The  construction  of  the  statutes  is  not  altered  by  the  subsequent  acts  of 
the  parties. 

We  are  of  opinion,  therefore,  that  the  borough  of  Marlborough  is 
liable  to  be  assessed  to  the  county  rate  by  the  county  justices,  and  that 
the  rule  for  a  certiorari  must  be  discharged.  Rule  discharged. 


♦7fi91  *CONNOP  and  Another,  Executors  of  DAVEY,  v.  LEVY. 
■■  Feb.  26. 

AmuBpilt  by  ezeeaton :  ooanti :  1,  for  work  and  labour  of  the  teetator,  money  paid  I  y  bim,  and 
on  an  aooonnt  stated  with  him ;  with  promise  to  him :  t,  for  work  and  labour  and  money  paid 
by  plaintiib  as  exeeators,  and  on  an  aoeoont  stated  with  them  as  ezeoators ;  with  promise  to 
them  as  ezeoators. 

Plea.  That  testator,  in  eonsideratlon  of  defendant  oonsenting  to  aet  on  a  prorisSonal  oommitkee 
for  a  projeoted  railway,  agreed  to  indemnify  him  from  any  charges  on  aeeovnt  of  the  railway ; 
and  the  work  was  done  and  money  paid  by  tostator,  and  aoeoont  stated  with  him,  in  respeet 
of  the  same,  in  sorreying  the  line ;  and  that  the  work  was  done  and  moneys  paid  by  plaintifls 
In  and  abont  sorreying  the  line,  and  the  aoeoont  was  stated  with  them  in  respect  of  the  same 
work,  4e. :  that  all  the  causes  of  aetion  aoeroed  alter  the  promise  to  indemnify ;  and  that 
defendant  made  the  promises  only  In  his  character  of  member  of  the  committee :  that  the  rail- 
way was  abandoned,  and  the  work  and  paymeo'i  became  of  no  Taloe,  and  aU  soms  reeorered 
him  defendant  in  respect  thereof  woold  be  lost  to  defendant^  and  he  wonld  be  damnified  to 
that  extent    On  special  demorrer, 

Held  a  good  plea,  for  aTolding  oircoity  of  action,  to  both  oonnts ;  sinoe  defendant,,  on  the  fteli 
aUeged,  was  entitled  to  reoorer,  from  testator  in  his  life  or  from  his  representatires^  as  mvA 
as  they  wonld  reooTsr  from  him. 

Another  plea  alleged  that  defendant  in  his  lifetime  oansed  defendant  to  enter  into  the  promisss 
by  frmod.    On  qieoial  demmrer. 
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Held  a  good  plea,  not  only  to  the  lint  ooant»  b  ;t  also  to  the  second,  sinoe,  if  defendant  was  in- 
duced by  testator's  firaad  to  make  the  original  contract  with  him,  the  same  frand  procured  the 
implied  promise  to  the  ezeeat|»rs  for  the  work  they  had  done  and  money  they  had  paid  in  pur- 
luaoee  of  that  oontraoL 

Assumpsit.  The  first  count  charged  that  defendant,  in  the  lifetime 
of  the  testator  Dayey,  was  indebted  to  Davey  in  20007.  for  work  and 
labour  done  by  Davey  about  the  business  of  defendant  at  his  request,  and 
joimieys,  &c.,  by  Davey  about  the  said  work,  and  in  20002.  for  money 
paid  by  Davey  for  defendant's  use,  and  in  2000{.  for  money  found  due 
from  defendant  to  Davey  on  an  account  stated  between  them ;  and  that 
defendant,  in  consideration  of  the  premises,  in  the  lifetime  of  Davey, 
promised  Davey  to  pay  him  on  request. 

The  second  count  charged  that,  after  the  decease  of  Davey,  defendant 
was  indebted  to  plaintiffs,  as  executors,  in  2000{.,  for  the  work  and  labour 
of  plaintiffs,  as  such  executors,  by  them  done  for  defendant  at  his  request, 
and  materials  for  that  work  found  and  provided  by  ^plaintiffs,  as  r«i7i7A 
ezecators,  for  defendant  at  his  request,  and  for  journeys  by  plain- 
tiffs, as  such  executors,  made  in  and  about  the  doing  of  the  said  work  for 
defendant  at  his  request,  and  in  20001.  for  money  by  plaintiffs,  as 
executors,  paid  for  the  use  of  defendant  at  his  request,  and  in  2000Z.  for 
money  found  due  from  defendant  to  plaintiffs,  as  executors,  on  divers 
accounts  stated  between  defendant  and  plaintiffs  as  executors ;  and  that 
defendant,  in  consideration  of  the  last-mentioned  promises,  promised 
plamtiffs,  as  executors,  to  pay  them  on  request. 

Breach,  non-payment. 

Plea  2.  That,  before  the  making  of  the  promises  .in  the  declaration 
mentioned,  and  in  the  lifetime  of  Davey,  to  wit,  on,  &c.,  Davey  projected 
a  certain  undertaking,  to  wit,  an  undertaking  for  the  formation  of  a  rail- 
way then  proposed  to  be  called  the  Heme  Bay,  Canterbury,  and  Dover 
Railway ;  and  that  Davey,  being  then  desirous  of  forming  a  company 
for  the  purpose  of  carrying  into  effect  the  said  undertaking,  and  in  order 
to  induce  defendant  to  become  a  member  of  the  provisional  committee  of 
the  said  projected  undertaking  and  company,  did  then  promise  and  agree 
to  and  with  defendant  that,  in  consideration  that  defendant  would  con- 
sent to  act  as  one  of  the  provisional  committee  on  the  said  Heme 
Bay,  &c.,  Railway,  and  such  other  branches  as  might  be  determined  on, 
Davey  would  indemnify  and  save  harmless  defendant  from  any  profes- 
sional or  other  charges  on  account  of  the  said  railway :  that  defendant, 
then  relying  upon  the  said  promise  of  indemnity,  thereupon  did  consent 
to  act  as  one  of  the  said  provisional  committee,  and  then  became  one  of  the 
said  provisional  committee  accordingly :  that  afterwards,  to  wit,  on,  &c., 
^another  branch  line  of  railway  in  connexion  with  the  said  under-  r^irir]^ 
taking  was  determined  on  by  Davey,  to  wit,  a  branch  line  to 
Sheemess;  and  the  said  undertaking  was  thereupon  then  styled  The 
Bheemess,  &c.  (setting  it  out) :  that  afterwards,  to  wit,  on,  &;c.,  the  name 

2P 
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of  the  said  projected  railway  was  again  changed,  and  it  was  then  stjled 
The  Kent  and  Essex  Union  Bulway :  that  the  said  Kent  and  Essex 
Union  Railway  and  the  said  Sheemess,  &c.,  and  the  said  Heme  Bay, 
&c.,  above  mentioned  were  one  and  the  same  undertaking,  and  not 
different  undertakings:  that  the  company  then  formed  by  Davey  for 
carrying  the  said  undertaking  into  execution  was  then  styled  The  Kent 
and  Essex  Union  Railway  Company,  and  defendant  then  became  and 
was  a  member  of  the  proyisional  committee  of  the  said  Kent  and  Essex 
Union  Railway  Gon^pany,  in  pursuance  of  his  said  consent  so  given  aa 
aforesaid,  and  upon  the  faith  of  the  said  promise  of  indemnity  by  Da^ey 
so  to  defendant  given  as  aforesaid :  that  the  said  work  and  li^our,  so 
alleged  to  have  been  done,  and  the  materials  for  the  same  provided,  by 
Davey,  in  the  lifetime  of  Davey,  for  defendant  at  his  request^  and  the 
said  journeys,  &c.,,  so  made  by  Davey  and  his  assistants,  and  the  money 
so  paid  by  Davey  for  defendant  at  his  request,  were  respectively  done, 
provided,  made,  and  paid  by,  Davey  in  his  lifetime  in  and  about  the  sur- 
veying of  the  line  of  die  said  Kent  and  Essex  Union  Railway ;  and 
that  the  account  in  the  said  dedajration  alleged  to  have  been  stated  be* 
tween  Davey  and  defendant  was  stated,  of  and  concerning  moneys  alleged 
jQ  be  due  and  owing  to  D&vey  in  respect  of  the  said,  work,  &c.,  so  done, 
&c;,  as  aforesaid  by  Davey  and  his  assistants,  and  of  and  concerning  the 
"^7721  ^^^  ^moneys  so  paid  as  aforesaid  by  Davey,  in  and  about  the 
^  surveying  of  the  line  of  the  said  Kent,  &o..  Railway  as  aforesaid: 
that  the  said  work  and  labour  and  materials,  so  alleged  to  have  been 
done  and:  provided  by  plaintiffs^  as  executors  of  Davey,  since  the 
decease  of  Davey,  for.  defendant  at  his  request,  and  the  journeys  and 
attendances:  so  made,  and  the  money  so  alleged  to  have  been  paid,  by 
plaintifb,  as  such  exeeutorti^  for  defendant  at  his  request,  were  respec- 
tively done,  made,  and. paid  by  plaintiffs,  as  such  executors^  in  and  about 
the  surveying  of  the  line  of  the.  said  Kent,  &c..  Railway ;  and  that  the 
ajccount  so  alleged  to  have  been  stated  between  plaintiffB,aa  executors  as 
aforesaid,  and  defendant,  was  stated  of  and  concerning  the  said  work  and 
labour,  materials,  journeys,  and  attendances  so  done,  &c.,  as  aforesaid  by 
plaintiffs  as  executors  as  aforesaid,  and  of  and  concerning  the  said  money 
so  paid  as  aforesaid  by  plaintiffs  as  execntora  as  aforesaid,  in  and  about 
the  surveying  of  the  line  of  the  said  Kent,  &c..  Railway :  that  the  said 
work  and  labour  were  so  done,  a&id  the  said  materials  so  provided,  and 
the  said  j.oumeys  and  attendances  were  so  made  and  given,  and  the  said 
money  was  so  paid,  and  the  said  a  counts  were  so  stated,  as  aforesaid, 
by  Davey  in  his  lifetime,  and  by  plaintiffis  as  his  executors  since  his 
decease,  respectively,  after  the  maJdng  the  said  promise  of  indemni^ 
so  given  by  Davey  to  defendant  as  aforesaid,  to  wit,  on,  &c,  and  on 
divers  days  and  times  between  that  day  and  the  commenoement  of  this 
suit.  That  defendant  became  liable  to  the  said  professional  charges  in 
respect  to  the  surveying  of  the  said  line  o'  the  said  Kent  and  Essex. 
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ITnion  Railway,  and  to  the  said  other  charges  on  aoeonnt  of  the  said 
railway,  and  made  the  said  promises  *in  the  declaration  men-  ri^prtro 
tioned,  only  in  his  character  of  member  of  the  provisional  com-  ^ 
mittee  of  the  Kent  and  Essex  Union  Railway  Company,  and  not  other, 
wise.  That,  after  the  accruing  of  the  causes  of  action  in  the  declaration 
Vientioned,  and  before  the  commencement  of  this  suit,  to  wit,  on,  &;c., 
the  said  undmiiaking  for  the  formation  of  the  said  railway  was  wholly 
abandoned,  and  the  said  work  and  labour,  jourpoys  and  attendances, 
which  had  been  so  made  and  done  as  aforesaid  by  Davey  in  his  lifetime, 
and  plaintiffs  as  his  executors  since  his  decease,  and  the  said  payment  of 
money  so  made  as  aforesaid  in  Darey's  lifetime,  and  by  plaintiifs  as  his 
executors  since  his  decease,  in  and  about  the  sunreying  of  the  said  line 
of  the  siaid  Kent  and  Essex  Union  Railway,  then  became  and  were 
wholly  useless  and  of  no  value  to  defendant :  that  any  sums  of  money 
which  may  be  paid  by,  or  any  damages  which  may  be  recovered  from, 
defendant  in  respect  of  the  said  work  and  labour,  journeys  and  attend- 
ances, in  the  declaration  mentioned,  so  made  and  done  as  aforesaid,  or 
in  respect  of  the  oth^  payments  in  the  deolaration  mentioned,  so  made 
as  aforesaid,  will  be  wholly  lost  to  defendant,  and  defendant  will  be 
damnified  to  that  extent ;  contrary  to  the  true  intent  and  meaning  of 
the  said  agreement  and  promise  of  Davey  to  indemnify  and  save  harm- 
leas  the  defendant.    Verification. 

Demurrer,  assigning  for  causes :  That  the  plea,  if  it  discloses  a  de- 
fence, amounts  to  the  general  issue ;  that,  if  it  confesses  any  cause  of 
action,  it  does  not  avoid  it ;  that  it  is  pleaded  to  the  whole  declaration, 
whereas  it  could  apply  only  to  those  counts  which  allege  a  cause  of 
notion  accruing  to  tiie  deceased ;  and  that  it  is  double  and  multifarious. 
Joinder  in  demurrer. 

*Plea  8.  That  Davey  in  his  lifetime  caused  and  procured  de-  r^^^trj 
fendant  to  enter  into  the  said  promises  in  the  declaration  men-  ^ 
tioned  by  mews  of  the  fraud,  covin,  and  fraudulent  misrepresentation 
of  Davey  and  others  in  collusion  with  him.    Verification. 

Demurrer,  assigning  for  causes :  That  the  plea  professes  to  be  pleaded 
to  the  whole  declaration,  whereas  it  is  only  an  answer  to  a  part ;  and 
that  the  plea,  as  compared  with  the  declaration,  is  repugnant  and  absurd 
on  the  face  of  it.    Joinder  in  demurrer. 

The  demurrers  were  argued  in  last  Michaelmas  term.(a) 

Orowder,  for  the  plaintifis*  The  second  plea  is  in  the  nature  of  a 
set-off:  but  in  Morley  i^.  Inglis,  4  New  Ca.  58,  it  was  decided  that 
money  due  on  a  guarantee  could  not  l)e  set  off  in  an  action  of  debt 
brought  by  the  guarantying  party.  But,  forther,  the  plea  is  pleaded, 
not  only  to  the  count  which  charges  a  debt  to  the  testator,  but  also  to  that 
which  charges  a  debt  to  the  executors.  Now  the  executors  could  not  be 
liable  on  the  guarantee  unless  there  were  assets :  as  to  the  last  count, 

(«)  NoT«mber  lUh,  ISAT.    Btfon  Lord  Dmmr,  0.  J.»  Oof.Miiiww%  Wmkoux,  and  JtaiM,  Ji. 
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therefore,  the  debts  are  not  matnal.  The  defendant  is  not  entitled  to 
obtain  the  indemnity,  except  rateably  with  other  creditors.  This  shows 
that  the  defence  cannot  be  supported  on  the  ground  of  preventing  cir* 
coitj  of  action,  because  an  action  by  the  defendant  on  the  indemnity 
would  not  counterrail  the  present  action.  Even  an  absolute  debt  from 
the  testator  could  not  be  set  off  against  the  claim  in  the  last  count ; 
*7751  ^^^^^^^^  ^-  Corbett,  p.  779,  poBt.(a)  *[WiaHTMAN,  J.  Is  not 
•^  the  effect  of  the  plea  that  the  defendant  was  not  to  be  called  upon 
by  the  plaintiffs  ?]  If  that  be  so,  the  plea  amounts  to  Non  assumpsit ; 
and  this  is  assigned  as  a  cause  of  demurrer. 

The  third  plea  answers  the  first  count  only.  The  firaud  of  the  testator 
cannot  affect  the  contract  with  the  executors  on  their  own  behalf.  The 
last  count  states  no  contract  with  the  testator.  He  could  not,  by  his  act, 
cause  a  promise  to  be  made  to  his  executors  after  his  death. 

Peacocky  contri.  The  second  plea  is  framed  for  the  purpose  of  avoid- 
ing  circuity  of  action.  It  admits  the  fact  of  the  defendant's  promise,  but 
shows  the  promise  to  have  been  made  by  the  defendant  in  a  particolar 
character,  and  under  particular  circumstances,  which,  as  the  facts  are, 
prevent  the  plaintiffs  from  enforcing  the  promise.  Suppose  a  joint  pro- 
mise to  indemnify  by  all  the  committee  men :  the  plaintiflb  would  be  liable 
to  be  sued  on  this  promise,  subject  to  a  plea  in  abatement.  The  plea 
liquidates  the  damage ;  it  alleges  that  the  defendant  will  be  damnified 
and  the  money  be  lost.  The  testator  was  bound  to  indemnify  the  defend- 
ant in  the  first  instance ;  and  the  plea  therefore  is  good,  on  the  principle 
of  preventing  circuity  of  action ;  Carr  v.  Stephens,  9  B.  &  C.  758,  and 
other  cases  collected  in  the  notes  to  Turner  v.  Davies,  2  Wms.  Saund.  150. 
Morley  v.  Inglis,  4  New  Ca.  58,  is  inapplicable :  there  the  plaintiff  was 
liable  only  as  surety,  and  the  damages  recoverable  from  him  were  unli- 
quidated. As  to  the  last  count,  the  plea  shows  that  it  arises  from  the 
^7761  ^^^^^^^t  of  the  testator.  He  could  not  sue ;  and  therefore  his  *exe- 
-^  cutors  cannot.  In  Schofield  v.  Corbett  the  defendant  confessed 
receiving  the  money  to  the  use  of  the  administratrix,  that  is,  after  the 
death  of  the  intestate.  If  the  two  counts  here  be  not  referred  to  the 
original  right  of  the  testator,  there  is  a  misjoinder :  the  declaration  may 
be  supported  on  the  ground  that  they  can  be  so  referred :  but  then  the 
second  plea  is  an  answer.  No  special  ground  of  objection  in  respect  of 
duplicity  is  pointed  out. 

The  third  plea  is  maintainable  on  the  same  ground.  Unless  the  second 
count  is  founded  on  a  supposed  right  which  the  testator,  if  alive,  could 
enforce,  there  is  a  misjoinder :  but,  if  it  be  so  founded,  the  third  plea, 
which  shows  that  the  testator  could  not  himself  have  enforced  the  sup- 
posed right,  frimishes  an  answer. 

OratodeTj  in  reply.  The  rule  as  to  circuity  of  action  is  much  qualified 
in  the  case  where  the  plaintiff  sues  as  executor.     That  explains  the  de 

(a)  Tht  eM6  wu  dted,  in  th«  aii^iimeiiti  from  6  Ner.  ^  K.  ftt7. 
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dsionin  the  case  of  set-off;  for  the  direct  objeot  of  the  statute  of  set-ofl 
iras  to  avoid  circuity  of  action.  [Colbridgb,  J.  Rather  to  avoid  mul- 
tiplicitj  of  actions.  In  the  present  case  the  defendant  could  not  sue  the 
plaintiffs  till  this  action  was  disposed  off ;  but  in  a  case  which  would  sup- 
port a  set-off  the  two  actions  might  go  on  at  the  same  time.]  The  loss 
to  the  defendant  is  here  uncertain. 

As  to  the  last  plea,  it  ought  to  answer  any  case  which  the  last  count 
can  comprehend^  including  the  money  paid  by  the  plaintiffs.  [Erlb,  J. 
I  can  conceive  no  case  besides  that  put  by  Mr.  Peacock.  Suppose  th« 
last  to  be  the  only  count :  then,  as  it  might  ^include  an  express  rmn^tw 
promise  to  pay  the  plaintiffs  on  a  contract  (as  an  account  stated)  *- 
irith  them  only,  the  plea  could  be  no  answer.  Cfur.  adv.  vuU. 

CoLBBiDOB,  J.,  now  delivered  the  judgment  of  the  Court. 

The  first  set  of  counts  of  the  declaration  was  for  work  done  and  money 
paid  by,  and  on  an  account  stated  with,  the  testator  Davey.  The  second 
set  was  for  the  same,  by  and  with  the  plaintiffs  as  executors  of  Davey. 
The  first  of  the  pleas  aUeged  that  Davey,  being  the  projector  of  a*  com- 
pany for  a  railway,  agreed,  in  consideration  of  defendant  consenting  to 
act  on  the  provisional  committee,  to  indemnify  him  from  any  professional 
or  other  charges  on  account  of  the  said  railway :  that  defendant  did  con- 
Bent  so  to  act :  that  the  works,  moneys,  and  accounts  in  the  two  sets  of 
counts  mentioned  were  in  and  about  the  surveying  of  the  line  of  the  said 
railway,  and  after  the  said  agreement  to  indemnify :  the  defendant  be- 
came liable  to  the  said  professional  charges  in  respect  of  surveying  the 
said  railway,  and  the  other  charges  on  account  of  the  said  railway,  and 
made  the  promises,  only  in  his  character  of  member  of  the  provisional 
committee,  and  not  otherwise :  that  the  project  was  abandoned,  and  the 
said  work  and  money  became  useless  and  of  no  value :  that  any  sums 
recovered  on  account  of  the  said  work  and  moneys  paid  will  be  lost  to 
the  defendant,  and  the  defendant  will  be  damnified  to  that  extent,  con- 
trary to  the  promise  of  Davey  to  indemnify. 

This  plea  shows  that  the  causes  of  action  were  ^professional  ^^tj,^^ 
and  other  charges  on  account  of  the  railway,  comprised  within  the  '- 
testator's  agreement  to  indemnify,  and  that  the  defendant  could  recorer 
from  Davey,  or  his  representatives,  as  much  as  the  plaintiffs  can  recover 
from  the  defendant  in  respect  of  these  causes  of  action.  The  plea, 
therefore,  is  a  bar,  to  avoid  circuity  of  action  ;  see  Turner  v.  Davies,  2 
Wms.  Saund.  148  g,  6th  ed.,  and  note  (2)  ib.,  2  Wms.  Saund.  150,  where 
cases  are  collected  of  pleas  held  good  in  avoidance  of  circuity  of  action. 

The  second  of  the  pleas  klleges  that  the  testator  caused  the  defendant 
to  enter  into  the  promises  by  fraud. 

And,  in  support  of  the  demurrer  to  this  plea,  it  was  contended  that  it 
could  not  apply  to  the  promises  in  the  second  set  of  counts,  which  were 
made  after  the  death  of  the  testator.  The  defendant  answered  that,  if 
he  became  indebted  to  the  plaintiffs  as  executors  for  work  done  as  eze 
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dttton  after  the  death,  and  money  paid  as  execntors  after  the  death,  il 
irae  in  the  manner  to  be  gathered  from  the  first  of  the  pleas,  nimelyf 
that  a  contract  was  made  with  the  testator  for  snryeying  the  line,  tad 
diat  the  plaintifis,  as  ezeontors,  after  the  death,  in  performance  of  t!ta 
eontraot,  did  tie  work  and  paid  the  moneys  mentioned  in  the  seeondsat 
of  counts,  and  that  the  account  was  stated  with  the  plaintiffs  in  respect 
thereof:  that  the  counts  are  applicable  to  this  cause  of  action,  and  the 
defendant  has  a  right  so  to  apply  them  :  and  that,  if  the  testator  bjr 
fraud  procured  the  original  contract,  his  fraud  procured  the  implied  pro- 
mise arising  from  performance  -of  the  work  and  payment  of  the  money 
by  the  executors  under  the  contract. 

*7791      *Up<'^  t^  review,  we  are  of  opinion  that  the  defendant's 
-^  answer  is  well  founded ;  and  therefore  judgment  is  for  the  de- 
ftndant  Judgment  for  defendant.(a) 

(a)  See  ?ord  «.  BMeh,  po•^  862,  862, 8. 


(The  following  is  tii^case  cited  in  the  argument,'pp.  774,  T76,  anti.) 

8CH0FIELD,  and  ELIZABETH  his  Wife,  Adminiatratnz  of 
LANE,  V.  COBBETT.    [ilfiiy  8, 1886.] 


Vo  ■imimprft  for  money  nedrad  to  Ike  «se  of  p]a!iitfff<M  eAniiiiilntoriMid  on  •&  eeeoeBt  fHlrf 
with  him  m  adminislmtar,  irith  promiMi  to  him  m  edmiiUatntlor,  defindaat  OHiBot  pUid  * 
aet-off  for  mon^  due  from  the  inteitato  in  liis  lifetime. 

AfiSUMPsrr.  The  declaration  stated  that  defendant,  on,  &c.,  mtf 
indebted  to  Charles  Schofield,  and  his  wife  as  adminbtratrix,  in  801.  for 
money  had  and  received  to  the  use  of  C.  8.,  and  his  wife  as  administii* 
trix ;  and  for  money  due  to  C.  8.,  and  his  wife  as  administratriz,  on  tn 
account  stated  between  defendant  and  G.  8.,  and  his  wife  as  adminis- 
tratrix :  promise  to  C.  8.,  and  his  wife  as  administratrix.  Second  plea. 
That  the  intestate  in  his  lifetime  was  indebted  to  defendant  in  lOOi  for 
work  and  labour  performed  on  intestate's  retainer,  goods  sold  and  deli- 
Tered  to  him,  money  lent  to  him,  money  paid  for  him,  money  had  sod 
received  by  him,  and  on  an  account  stated  with  him,  which  money,  at 
the  death  of  the  intestate  and  at  the  commencement  of  the  action,  wbs 
still  due  to  defendant ;  and  the  plaintiffs,  ^'  the  plaintiff  Elisabeth  beings 
and  as,  administratrix,"  before  and  at  the  commencement  of  the  8ttit> 
were  still  indebted  to  defendant  in  the  said  sum.  Demurrer,  assigning 
for  cause  that  the  plaintiffs  by  the  declaration  seek  to  recover  monej 
wnQ-]  d^®  ^  G.  8.,  and  his  *wife  as  administratrix,  after  the  intestate's 
^^ath,  and  on  breaches  of  promises  made  to  0.  S.»  and  his  wifa 
^  udministratrix,  after  the   intestate's  death;   but  that  defeadaot 
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attempts  to  att  off  debts  alleged  to  haT%^  been  contracted  by  the  intestato 
in  Ins  lifetime.    Joinder. 

Sdly  in  support  of  the  demurrer,  was  stopped  by  the  Court. 

Sir  W.  W.  FolUUj  for  the  defendant.  If  the  defendant  had  in  his 
hands,  during  the  intestate's  life  and  at  his  death,  money  belonging  to 
him,  tiiat  would,  after  the  death,  be  money  had  and  received  to  the  use 
of  the  adminiatraitriz.  The  debts  therefore  may  be  in  the  same  right. 
The  words  of  the  statute  of  set-off  (2  a.  2,  c.  22,  s.  18)  are  <<  if  either 
party  sue  or  be  sued  as  executor  or  administrator,  where  th«re  are  mutual 
debts  between  the  testator  or  intestate  and  either  party." 

Lord  Dbfmak,  C.  J.  There  are  two  cases  which  decide  this  point, 
referred  to  in  Mr.  Selwyn's  Nisi  Prius,(a)  and  mentione4  in  Dumford's 
note  to  Hutdiinson  v.  Sturges,  Willes,  864.(i) 

Lutubdau,  Battbson,  and  OoLBamoi,  Js.,  coneoned. 

Judgment  for  plaintiffl 

(•)  AMiiiiiiph»  IT.  f»  S,  ToL  L  ^  166.<H«h  A) 

(ft)  ir«te  <«)»  irb<r*  T«i^lm«fir  9^  JLvmlcj  and  JEilTiiigtoa«^  Blgplifninn  are  giT«D. 


^RXAUS  V.  The  QUBBN.    iW.  26-  [*78X 

(In  Error.) 

Ab  iBdiBtDi«Bt  for  pojviy  aUeged,  in  two  eoimtiy  tlitt,  after  the  peinng  of  the  Attomej^g  Aot« 
6  ft  7  Viet  e.  78y  an  attomej,  who  had  Inukaaeted  certain  law  huineei  for  defendant*  after* 
wardf,  «0  wH,  on  7th  Angiiat^  \UA,  deUrered  hia  UU  of  eoeti  ,*  that  no  appUoation  to  hare  the 
bOl  taxed  wm  made  hj  the  partj  ohaigeaUe  within  "one  month"  after  delirery  of  the  bill, 
nor  waa  the  biU  referred  for  taxation  within  that  period;  that,  after  the  expiration  of  "one 
Moetft^  from  aaeh  deUreiyy  to  wit,  on  S6th  April,  1845,  the  attorn^  obtained  a  Jndge'g  mm- 
meai  re^oiviaf  defendant  to  ghow  oanae  why  the  biU  ghonld  not  be  referred  for  taxation ;  thai 
it  beeame  material  in  ihowing  oanae  to  aaoertain  whether  defendant  had  retained  the  attorney ; 
and  that  defendant  fkbely  made  affldaTit  in  the  matter  of  the  rammont,  denying  the  retainer. 
Sach  eonnt  oonelided,  <'  and  go  the  |arora  aforeaaid»  i^on  their  oath  aforegaid«  did  laj"  that 
deitndant  had  eommitted  peijuiy. 

The  third  and  fourth  eoonte  were  the  iame,  exeept  that  they  omitted  to  arer  that  no  application 
to  refer  the  Mil  had  been  made  by  the  party  chargeable. 

ne-reoord  then  itated  that»  after  Joinder  on  a  plea  of  liTot  gnil^,  a  renire  ianed  for  a  Juiy  to  txj 
whether  defendant  **  be  guilty  of  tkt  fvjmr^  and  fmUdtmrnmor  c/orwotd;"  and  that  the  Joiy 
foond  that  he  **  ia  gnilty  of  IA«  jMi^ry  and  mitdemtamor  «/ormnd  in  manner  and  form  aa  bj 
the  g^  indictment  abore  againet  him  ia  ani^ged :"  and  that  a  general  Judgment  of  impriaon- 
mant  wag  pronounced  on  the  indictment. 

Held,  on  error  to  the  Qneen'g  Bench, 

That,  aa  an  the  connta  referred  to  eUt  6  ft  7  Vict  c  78,  the  word  "month,"  le  the  indiotmenV 
nflgt  be  conatrued  in  the  aenge  giren  to  it  by  gect  i8,  of  "  calendar  month,"  and  therefore  the 
application,  under  gect.  87,  to  tax,  did  not  appear  to  be  premature. 

Thu  the  third  and  fourth  connta  were  good,  becanae  the  Judge  had  Jurladiction,  after  the  month, 
to  iaane  the  gnmmona,  though,  if  it  had  appeared,  on  ghowing  canae,  that  a  prcTioua  applioatimi 
within  the  month  had  been  made  by  the  party  chaigeable,  the  Judge  might  not  hare  baa 
juriadletion  to  order  taxation. 

That  the  qneation  of  retainer  appeared  by  the  indictment  to  be  materlaL 

Iha^  peijnry  h«fing  been  weU  aaeigned  in  the  part  of  each  eonnt  preeading  the  wwda  "and  m 
the  Jurora  did  gay,"  ac,  thoae  worda  might  be  njeetad. 

That  "miademeanoi^  «aa  nomen  aoUeetiTiDn»  and  therefora  there  waa  no  nneertainty  ia  IM 
T*&iiv  or  Terdiet. 
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On  enror  to  th^  Bxehaqner  Chimbar :  Judgment  ftfinnad :  Held  by  thnt  Cout : 
Thftt  ''month''  in  the  indictment  wm  to  be  oonstmed  in  ita  ordinary  eenee  of  hinnr  month.  Vol 
thftl^  ts  the  alleged  datei  were  material,  the  Tidelioeti  were  to  be  r^eeted,  and  tiie  dalM  takes 
to  be  txnt,  and,  io,  it  inAeiently  appeared  that  a  calendar  month  had  elapeed  before  the  appli- 
cation to  tax.  And 
SembU,  alto,  that  it  wa«  not  neoetaary  to  allege  that  the  calendar  month  had  eli^eed,  as  the  Jvdga 
had  general  Jnriedletion  orer  the  nit|)eet-mattor,  and  hit  Jnriadietion  in  the  partioBlar  cua  «m 
to  be  presumed. 

Errob  from  tho  special  session  of  gaol  delivery  and  oyer  and  terminer 
holden  in  and  for  the  county  of  York,  on  Saturday,  6th  December,  9  Vict. 
*7fi9i  *^^  record  set  forth  an  indictment  against  the  plaintiff  in  error, 
J  the  material  parts  of  which  were  as  follows* 

First  count :  That  one  William  Unwin,  gentleman,  after  the  passing 
of  a  certain  act,  &c.  (6  &  7  Vict.  c.  78),  ^^  for  consolidating  and  amend- 
ing several  of  the  laws  relating  to  attorneys,"  &c.,  and  before  and  «t 
the  time  of  the  committing  the  offence  after  mentioned,  was  an  attorney 
practising  in  England,  and  was  duly  admitted,  &c.,  and  practbing  in 
Her  Majesty's  Court  of  Exchequer,  fcc,  and  had  done  and  transacted 
business  as  such  attorney,  in  her  said  Court,  for  and  on  behalf  of  Joseph 
Naylor  Ryalls,  late  of,  fcc,  farmer,  and  of  James  Ironsides,  and  on  the 
retainer  and  at  the  request  of  the  said  J.  N.  Ryalls ;  and  the  said  J.  N. 
Byalls  and  the  said  J.  Ironsides  then  and  there  became  and  were  indebted 
in  a  large  sum  of  money  to  the  said  W.  Unwin  for  fees,  charges,  and  dis- 
bursements  for  the  business  so  done,  &c.,  for  the  said  J.  N.  R.  and  the 
said  J.  I.  by  the  said  W.  Unwin  as  aforesaid ;  and  the  said  W.  Unwin 
afterwards,  and  before  the  committing  of  the  said  offence  after  mentioned, 
to  wit,  on  the  7th  August,  a.  d.  1844,  at,  &c.,  so  being  such  attorney  as 
aforesaid,  did  deliver  to  the  said  J.  N.  R.  and  the  said  J.  L,  they  the 
said  J.  N.  R.  and  J.  I.  then  and  there  being  the  parties  to  be  charged 
therewith,  a  bill  for  the  fees,  charges,  &c.,  for  the  said  business  so  done, 
&c.,  by  the  said  W.  U.  as  such  attorney  as  aforesaid ;  which  sud  bill  was 
then  and  there  subscribed,  &c. :  and  that  no  application  was  made  to  the 
said  Court  of  Exchequer,  so  being  the  Court  in  which  the  said  business 
was  so  done,  &c.,  as  aforesaid,  or  to  any  Judge  thereof,  or  to  any  Court 
or  Judge  whatever,  by  the  said  J.  N.  R.  and  J.  L,  so  being  the  parties 
*7RS1  c^^^g^^^l^}  ^^'f  ^^  either  of  them,  within  one  *month  after  the 
-^  said  delivery  of  the  said  bill ;  nor  did  the  said  Court  of  Exche- 
quer, or  any  Judge  thereof,  or  any  other  Court  or  Judge,  wUhin  one  month 
next  after  the  said  delivery,  &c.,  refer  the  said  bill,  and  the  demand  of 
the  said  W.  Unwin  as  such  attorney  as  aforesaid  thereupon,  to  be  taxed 
by  the  proper  or  any  o£Scer  of  the  said  Court  of  Exchequer  or  of  any 
other  Court.  That  afterwards,  and  after  the  expiration  of  one  nunUh 
after  the  delivery  of  the  said  bill  as  aforesaid,  and  before  the  committing, 
Ac,  to  wit,  on  25th  April,  a.  d.  1845,  it,  &c.,  the  said  W.  U.,  so  being 
such  attorney  as  aforesaid  (the  said  bill  then  and  there  remaining  due^ 
ftc,  to  him  the  said  W.  U.),  did  make  application  to  Sir  R.  M.  Rolfs, 
Knight,  then  and  there  being  one  of  the  Judges  of  the  said  Court  of 
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Exchequer  in  which  the  said  business  was  so  done,  &c.,  in  the  matter  of 
aim  the  said  W.  Unwin,  to  refer  the  said  bill  so  delivered  as  aforesaid, 
and  the  demand  of  him  the  said  W.  U.  thereupon,  to  be  taxed  and  set- 
tled by  the  proper  officer  of  the  said  Court  of  Exchequer.    And  there- 
upon afterwards,  to  wit,  on  the  said  26th  of  April,  A.  D.  1845,  at,  &c., 
the  said  Sir  R.  M.  R.,  so  being  such  Judge,  &c.,  issued  a  summons  in  the 
said  matter  of  the  said  W.  Unwin,  requiring  the  said  J.  Ironsides  and 
J.  N.  Rjalls,  or  their  attorney  or  agent,  to  attend  the  said  Sir  R.  M. 
'RoLFB  at  his  chambers  in,  &c.,  on,  &c.,  to  show  cause  why  (amongst  other 
things)  the  said  W.  Unwin's  bill  of  costs  in  the  causes  and  matters  de- 
livered, &c.,  should  not  be  referred  to  the  Master  of  the  said  Court  of 
Exchequer  to  be  taxed ;  the  said  bill  of  costs  in  the  said  summons  men- 
tioned then  and  there  being  the  said  bill  for  the  fees,  &c.,  for  the  said 
business  so'  done,  &c.,  by  the  said  W.  Unwin  as  such  attorney  as  afore- 
said, *and  so  deUvered,  &c.,  as  aforesaid.     That  the  said  J.  N.   r^iro  < 
Ryalls,  afterwards,  and  before  the  time  appointed  for  showing  ^ 
cause,  and  before  showing  cause,  against  the  said  application  and  the  said 
matters  mentioned  in  the  said  summons,  to  wit,  on  2d  May,  A.  n.  1845, 
at,  &c.,  come  before  Henry  Waterfall,  gentleman,  then  and  there  being  a 
commissioner  duly  authorized  to  take  affidavits  concerning  matters  de- 
pending, &c. :  and  it  then  and  there  became  and  was  material,  in  show- 
ing cause  why  the  said  bill  of  costs  in  the  said  summons  mentioned 
should  not  be  referred  to  the  said  Master  to  be  taxed,  &c.,  to  ascertain 
whether  the  said  J.  N.  Ryalls  did  employ  or  retain,  or  otherwise  autho- 
nxe  the  said  W.  Unwin  to  act  as  attorney  for  him  the  said  J.  N.  R.  and 
the  said  J,  Ironsides,  or  for  either  of  them,  in  and  about  the  business 
mentioned  in  the  said  bill,  fcc,  of  the  said  W.   Unwin,  fcc,  or  in  or 
about  any  part  of  such  business;  and  whether  the  said  J.  N.  R.  had 
ever  retained  the  said  W.  Unwin  to  act  as  attorney  or  agent  for  him  the 
said  J.  N.  R. :  and  the  said  J.  N.  R.,  so  having  come  and  being  before 
the  said  H.  Waterfall,  &c.,  so  being,  &e.,  then  and  there  produced  a  cer- 
tain affidavit  in  writing  of  him  the  said  J.  N.  R.  in  the  said  matter,  kc.^ 
and  then  and  there,  before  the  said  H.  W«,  gentleman,  in  due  form  of  law, 
was  sworn,  &c.,  concerning  the  truth  of  the  matters  contained  in  the  said 
affidavit  (H.  W.  having  authority,  &c.) ;  and  that  the  said  J.  N.  Ryalls, 
not  having  the  fear,  &g.,  upon  his  oath  aforesaid,  before  the  said  H.  W.,  &c.» 
falsely,  corruptly,  &c.,  in  and  by  his  said  affidavit  in  writing  in  the  said 
matter,  &c.,  did  depose  and  swear,  &c.,  in  substance,  &c.,  that  is  to  say : 
The  count  then  set  out,  with  innuendoes,  the  matter  deposed  to,  which  was : 
That  *the  said  J.  N  Ryalls  did  not  retain  or  employ  W.  Unwin  to  r^fjr^f- 
act  as  attorney  for  him  and  J.  Ironsides,  or  for  either  of  them,  in  ■- 
and  about  the  business  mentioned  in  the  said  W.  Unwin's  bill  of  costs, 
delivered,  &c.,  or  in  or  about  any  part  of  such  business :  and  that  he, 
the  said  J.  N.  R.«  never  retained  or  employed  the  said  W.  Unwin  to  act 
a«  attorney  or  agent  for  him  the  said  J.  N.  Ryalls  in  any  cause  or  man  • 
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Ber  whatever :  As  in  and  by,  &c.  (reference  to  the  affida^t):;  Wh^ec^ 
in  truth  and  in  faot,  the  said  J.  N.  Byalls  did,  to  wit,  on,  &c.,  at)  &e., 
retain  and  employ,  and  authorise  tiie  aaid  W.  Unwin  to'act  aa  attorney 
for  him  the  said  J.  N.  R.  and  the  said  J.  I.,  in  and  about  the  basiness 
mentioned  in  the  said  W.  Unwin's  bill  of  costs  so  delivered,  &c»,  as  afore- 
said, and  in  and  about  every  part  of  such  business :  and  wkweas^  nt 
truth,  &c.,  the  said  J.  N.  Byalls  had  (to  wit,  on,  &c.,  at,  kc)  retained 
said  employed  the- said  W.  Unwin  to  act  as  attorney  and  agent  for  him, 
the  said  J.  N.  B.,  in  the  said  business  in  the  said  Court  of  ExcIiie<|oer  aa 
aforesaid :  And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid  ^^  did 
say'*  that  the  said  J.  N.  Byalls,  on  the  said  2d  May,  1845,  at,  ftc.,  be- 
fore the  said  H.  Waterfall^  &c.,  H.  W.  then  and  there  halving  such  lav* 
fill  and  competent  power,  &c.,  by  his  own  act,.  Jtc.,  falsely,  &c*,  did 
commit  wilful  and  corrupt  perjury,  to  the  great  displeasure,  iSic.y  agauKBt 
the  form  of  the  statute,  &c.,  and  against  the  peace,  &a 

The  2d  count  stated :  That  it  became  material  to  ascertain  whether 
the  said  Joseph  N.  Byalb  and  the  said  James  Ironsides,  or  either  of 
them,  did  employ,  &c. :  and  the  matter  sworn  to  was  assigned  as  fid- 
lows :  '^  That  he,  the  said  J.  N.  Byalls,"  &c.y  ^^  did  not  retain  or  employ*' 

«7ftf^l  ("^^^^8  ^^^^  ^^  ^^  said  J.  N.  B.  did  not  alone,  *or  jointly  witli 
-I  the  said  James  Ironsides,  retain  or  employ)  W.  Unwin  to  act  as 
attorney  for  him  and  James  Ironsides,  &o.  ^  and  the  count  averred  m 
joint  retainer  by  Byalls  imd  Ironsides. 

The  8d  count  was  the  same  as  the  first,  only  omitting  to)  state  that  no  mp^ 
plication  had  been  made  to  the  Court  of  Ezehequer  by  Byalb  or  Ironsidee* 

The  4th  count  was  like  the  second,  with  the  same  (Hkiission. 

Flea :  that  J.  N.  B.  is  Not  guilty  of  tiie  ^r^nises  in  the  said  indiet- 
iDent  specified,  &c.> 

'^  Therefore  let  a  jury  thereupon  here  isHAediately  come,*'  fcc,  of  firee 
and  lawful  men,  &c.,  '*  to  recognise  upon  their  oath  whether  the  said  J. 
N.  Byalls  be  Guilty  of  the  perjury  and  misdemeanor  aforesaid^  or  Kot 
guilty." 

Verdict :  that  the  said  J.  TS*  Byalls  ^^  is  Guilty  of  the  perjury  and 
misdemeanor  aforesaid,  in  manner  and  form  as  by  the  said  indictment 
above  against  him  is  supposed."  ^.^  Whereupon,  all  and  singidar  tbe 
premises  being  seen,"  &c.,  ^^it  is  considered  by  the  Court  here  that  llio 
Said  J.  N.  Byalls  be  committed  to  the  House  of  correction  at  Wakefield^ 
in  and  for  the  said  county,  and  there  imprisoned  and  kept  to  hard  labour 
for  ten  calendar  months." 

Numerous  errors  were  assigned.  The  points  insisted  upon  will  vpfomr 
sufficiently  by  the  ensuing  report.  The  writ  of  error  was  Mrgoed  at 
Hilary  term,  1847.(«) 

Pashletf,  for  the  plaintifi*  in  error.  1.  AH  the  counts  conteia  lk« 
same  erroneous  averment  as  to  time:  vis.  that,  *^  after  the  expiratioa  of 
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oae  month  after  the  "^deliTorj  of"  (Unwin's)  ^^bill  as  aforesaid,"  nmr^ 
tiie  said  Unwin.  made  application  to  a  Judge  of  the  Court  of  Ex-  L  *  ^  * 
chequer.  Prim&  faci^  the  word  ^*  month"  in  a  statute^  or  in  a  deed^ 
means  a  lunar  month ;  Com*  Dig.  Ann,  (B.) ;  (a)  though  not  necessarilj 
m  mercantile  contracts*  Ini  the  statute  6  ft  7  Vict*  c.  78,  on  which  the 
jniisdietion  to  tax  depends,  the  words  used  are  ^^  one  month"  after  the 
delivery  of  the  bill ;  sect.  87.  But  by  the  interpretation  dause  (sect* 
48)  the  word  ^  month"  in  the  statute  is  to  be  taken  to  mean  a  calendar 
month.  The  jurisdietioa  to  tax  does  not  therefore  arise  until  a  calendar 
month  has  expired :  and,,  if  so,  the  month  must  be  expressly  termed,  a 
*^  calendar"  month  in  the  counl :  for  the  interpretation  clause  does  not 
extend  to  give  a  particular  meaning  to  the  word  ^^  month"  in  the  pleadr 
ings.  In  criminal  pleading,,  where  the  jurisdiction  of  another  Court  is 
material,  it  is  necessary  to  state  precisely  all  the  &cts  essential  to  juris- 
diction, inchidix^  sentence ;  The  Case  of  The  Marshalsea^  10  Rep.  68  a, 
T6  6 ;  Bex  v.  Cohen,  1  Stark,  N.  P.  C.  511. 

2.  The  tUrd  and  fourth  counts  omit  the  statement,  which  is  contained 
in  the  first  and  second,  that  ^*  no  application  was  made"  to  the  Court  of 
Exchequer  by  Byalls  and  Ironsides^  the  parties  chai^geable  by  the  biH^ 
or  either  of  them,  within  one  month  after  the  delivery  of  the  bill :  and 
thftt  the  Court  did  not  within  one  month  after  the  delivery  of  the  bill 
x«fer  it  to  be  taxed.  This  is  an  essential  averment,  because,  by  seot 
87,  the  jurisdiction  of  the  Courts  to  refer  such  a  bill  to  taxation  upon 
the  application  of  the  attorney  depends  on  the  fact  that  no  such  appli- 
catioa  has  been  made  within  *the  month  by  the  party  chargeable.  r«vgg 
This  jurisdiction,  being  &  special  statutory  authority,  mast  be  sa  ^ 
sserred  as  distinctly  ta  show  that  it  had  arisen.  [Wiohtman,  J.  Sup- 
pose an  ^^  application"  had  been  made  by  the  party  himself,  and  had 
fidled,  from  the  wtant,  for  instance,  of  a  material  affidavit :  could  not  the 
attorney  then  haTC  applied  after  the  expiration  of  the  month  ?]  He 
eould  not :  the  Court  would  not  allow  the  matter  to  be  entered  into  a 
second  time ;  Beg^ia  v.  Great  Western  Railway  Company^  5  Q.  R  59%^ 
Joynes  v.  CoUinson,  18  M.  ft  W.  558.  But  in  any  Tiew  Ihe  maJdoig  of 
the  first  fqppUcation  is  a  condition  precedent :  and  the  necessity  of  stat> 
ing  it  arises  from  the  genei^  rule  of  showing  statutory  authority  strictly, 
as  laid  down  in  Christie  v.  Unwin^  11  A.  ft  E.  878,  Brancker  v.  Moly- 
nevx,  4  Man.  ft  Or.  226,  Regina  «.  Smith,  7  Q.  B.  548,  Bex  v.  Jones, 
4  B.  ft  Ad.  845,  Bex  v.  Punshon,,  8  Campb.  96»  Begina  v.  Ewington, 
Car.  ft  ]^Iarsh  819.(i) 

8.  Perjury  is  assigned  on  the  defendant's  statement  that  he  did  not 
retain  Unwin*  But  the  question  of  retainer  does  not  appear  on  the  face 
of  the  indictment  to  be  a  material  one ;  and  therefore  the  materiality 
must  be  eipressly  aYcrred ;.  and  the  averment  that  it  "  then  and  thert 
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became  and  was  material"  is  not  sufficient :  it  fllionld  have  been  more 
particularly  shown  in  what  manner  it  became  material ;  Regina  v,  Hewins, 
9  C.  &;  P.  786,  Regina  v.  Goodfellow,  Car.  k  Marsh.  569 :  it  should 
have  appeared  how  the  affidavit  was  either  nsed,  or  meant  to  be  used,  in 
*7891  "^^^^S  cause  before  the  Judge.  [Colsbid6B,  J.  The  *8tate- 
-^  ment,  as  here  made,  is  at  most  onlj  inartifidal ;  and  the  juij 
have  found  the  fact.] 

4.  The  conclusion  of  the  indictment,  *Uhe  jurors  aforesaid"  ^'did 
saj,"  instead  of  "  do  say,"  is  erroneous ;  Bex  v.  Perin,  2  Saund.  898, 
Rex  V.  Alway  and  Dixon,  1  Yentris,  170 ;  and  cannot  be  rejected  as 
surplusage.  Bex  v.  Bromley,  1  Yentr.  IS,  seems  to  show  that  the  con- 
clusion is  a  material  part. 

5.  Either  the  entry  of  the  verdict  and  judgment  is  uncertain,  for  not 
showing  to  which  of  the  counts  they  refer,  or,  if  they  refer  to  the  last 
antecedent,  namely  the  fourth  count,  that  count  being  bad  for  the 
reasons  before  shown  under  the  second  head  of  error,  the  judgment  is 
bad ;  O'Connell  v.  The  Queen,  11  Gl.  k  Fin.  155 :  or,  lastly,  if  the 
words  ^^  perjury  and  misdemeanor"  can  be  regarded  as  "  nomina  coUeo* 
tiva"  (as  to  wUch  the  doctrine  of  Bex  v.  Powell,  2  B.  &  Ad.  75,  is  over- 
ruled by  O'Connell  v.  The  Queen,  and  again,  virtually,  by  the  decision 
of  the  Court  of  Queen's  Bench  in  Campbell  v.  The  Queen,  post,  p.  799, 
that  '^  felony"  is  not  nomen  coUectivum),  then  the  finding  is  general  on 
several  counts,  one  of  which  is  bad. 

Blisij  contri.  As  to  the  8d  and  4th  counts,  this  point  has  been 
argued  for  the  plaintiff  in  error  as  if  the  indictment  were  at  common 
law.  But  a  statement  of  the  whole  proceedings  in  which  the  peijmy 
took  place  is  rendered  unnecessary  by  stat.  28  G.  2,  c.  11.  It  is  snffi* 
dent  to  show  that  this  was  a  judicial  proceeding  before  a  Court  having 
competent  authority ;  Bex  v.  Dowlin,  5  T.  B.  811.  But,  independenUy 
*7Q01  ^^  ^^^^  statute,  ^enough  appears  to  show  that  the  Court  of  Bx« 
-^  chequer  had  jurisdiction  to  tax  the  bill  under  stat.  6  &  7  Yict.  e. 
78 :  for,  it  being  stated  that  this  summons  for  taxation  was  after  the 
month  and  on  application  by  the  attorney,  it  could  not  be  suggested, 
against  a  superior  court,  that  they  had  proceeded  to  tax  without  juris- 
diction because  it  was  not  averred  that  the  party  chargeable  had  made 
no  previous  application.  The  cases  cited  do  not  bear  out  the  proposition 
contended  for,  in  the  extent  to  which  it  is  now  advanced.  In  Bex  «. 
Smith,  7  Q.  B.  548,  an  application  being  made  by  overseers,  it  was  n<^ 
negatived  that  the  parish  had  guardians,  who  would  have  been  the  pro* 
per  parties  to  make  the  applicati>n,  had  they  existed :  but  that  was  the 
case  of  an  inferior  jurisdiction,  authorized  to  act  only  where  there  were 
no  guardians.  Bex  v.  Jones,  4  B.  &  Ad.  845,  was  not  the  case  of  an 
•indictment  for  perjury.  In  Bex  v»  Punshon,  8  Camp.  96,  the  question 
arose  on  the  evidence,  not  on  the  record :  thct  same  remark  applies  to 
Begina  v.  Ewington. 
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(On  the  point  whether  the  question  of  retainer  sufficiently  appeared 
to  be  material,  he  was  stopped  by  the  Court.) 

As  to  the  venire  and  judgment.  That  the  word  misdemeanor  is  nomen 
oonectivum  was  distinctly  decided  in  Bex  v.  Powell,  2  B.  ft  Ad.  75 ;  and 
this  is  one  of  the  cases  in  which  the  decision  may  be  said  to  make  the 
law :  for,  although  many  other  cases  may  decide,  as  they  do,  that  other 
words  are  not  nomina  collectiva,  and  although  it  may  be  difficult  to 
asffign  any  reason  for  the  distinction,  yet  each  decision  must  be  regarded 
as  separate,  and  one  does  not  overrule  another.  The  addition  ri^ngx 
*of  the  word  "perjury"  makes  no  diffisrence.  "  Perjury"  is  not,  *■ 
like  "murder,"  a  term  of  art;  4  Hawk.  P.  C.  26,  B.  2,  c.  25,  s.  55, 
7th  ^ 

If  this  be  so,  then,  supposing  the  fourth  count  to  be  bad,  the  question 
arises  whether  the  doctrine  of  0*GonnelI  v.  The  Queen,  11  CL  &  Fin. 
155,  will  be  carried  farther.  But,  supposing  again  that  "  perjury  and 
misdemeanor"  are  not  nomina  coUectiva,  then  the  verdict  and  judgment 
are,  at  all  events,  not  bad  for  uncertainty :  the  "  aforesaid"  will,  in  an 
indictment  (if  not  in  a  civil  action),  refer  to  the  last  count ;  Bex  v. 
Richards,  1  Moo.  ft  Bob.  177,  Begina  v.  Bhodes,  2  Ld.  Baytn.  886, 
Satton  V.  Fenn,  8  Wils.  889,  Boss  v.  Morris,  Cro.  Eliz.  486,  Childe  v. 
Towers,  Gro.  Elis.  811.  This  is  the  ground  on  which  the  decision  in 
Campbell  v.  The  Queen,  post,  p.  799,  really  stands.  For  in  that  case 
the  last  count,  to  which  the  judgment  necessarily  referred,  did  not  war- 
rant the  judgment ;  the  verdict  might  have  been  given  on  the  last  count, 
and  the  jury  not  charged  on  the  others. 

As  to  the  defect  in  the  ventre,  it  may  be  added  that,  since  the  statute, 
6  O.  4,  c.  50,  regulating  the  return  of  jurors,  the  part  now  objected  to 
is  immaterial,  and  may  be  rejected  as  surplusage :  it  would  have  been 
sufficient  if  the  venire  had  stopped  at  the  words  "  let  a  jury"  "  imme- 
diately come,"  &c.  The  allegation  of  the  offence  which  a  jury  were  to 
come  to  try  was  simply  for  the  information  of  the  sheriff,  as  to  what 
persons  he  should  summon,  "by  whom,"  ftc,  which,  since  the  sltera- 
tion  by  sects.  18  and  20  of  the  act,  is  superfluous. 

Lastly,  the  conclusion,  "  the  jurors"  "  did  say,"  may  be  rejected  as 
surplusage,  or  at  all  events  should  be  "^construed  so  as  to  aid  and  y^tm 
not  to  defeat  that  which  precedes ;  Weathrell  v,  Howard,  8  Bing.  ^ 
185,  Wyat  v.  Aland,  1  Salk^  824,  Bex  v.  Stevens  and  Agnew,  5  East, 
244,255. 

PaMtjfy  in  reply.  In  Begina  v.  Overton,  4  Q.  B.  88,  the  effect  of 
atat.  28  G.  2,  c.  11,  in  dispensing  with  certain  allegations,  was  much 
considered :  and  it  was  held  not  to  dispense  with  the  necessity  of  aver* 
ring  so  much  as  distinctly  showed  that  the  perjury  arose  in  a  judicial 
proceeding:  that  is,  the  proceeding  of  a  Court  of  competent  authority: 
which  authority  is  not  shown  here  in  the  8d  and  4th  counts,  for  want 
of  negativing  the  application  by  the  party  chargeable.    The  objection 
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to  a  judgment  entered  generaQy,  withoot  specif  jing  wliether  it  be  on  all 
the  coonts  or  on  whicli,  is,  that  the  ponishment  on  each  offionce  m^it 
be  different:  and  farther  that,  if  die  defendant  receires  a  pardo&^for 
either  of  the  offmoes  charged,  he  ought  to  be  enabled  to  plead  it.  The 
doctrine  which  makes  words  of  reference  generallj  stated  relate  to  the 
last  antecedent  haa  been  much  qualified  in.  late  cases,  and  is  dq)axted 
&om,  where  by  insisting  on  it  an  incongruitj  would  be  pnMiocsd; 
Bsancker  Vk  Molyneux,  1  Man*  &  G.  710.(a) 

Although  the  decision  in  Bex  v^  Powell,  2  3.  k  Ad.  7f5»  may  not  haxe 
been  directly  oyerruled,  it  seems  quite  inconsistent  with  the  langnage 
of  TiNDAL,  C.  X,  in  O'Comiell  v.  The  Queen,  II  Q.  k  Fin.  155,  257, 
where  he  says :  '^  it  might  perhaps  have  been  difficult  to  sustdn  ti» 
statement,  by  reason  of  the  word,  oience  being;  nomen  ooUactiTunu'' 

Gur,  adv^tmlL 
«7an      *Lord  DsmcAir,  C.  J.,  now  deliyeved  the  judgment  of  tiie 
J  Court.    After  stating  the  matmal  parts  of  the  record,,  hia  Lordp 
ship  proceeded* 

The  first  ground  of  error  applies  to  each  of  the  counlas.  Thej  sfl 
allege  that  Unwin.  took  out  a  summons  to  refer  his  own  b31  for  taxiiitios 
after  the  expiration  of  one  mowth  from  the  delirery^  It  is  contended 
that  this  expression  meana  one  lunar  months  whereas  the  act  of  padia* 
ment,  6  &  T  Viet.  c.  78,  which  authnMises  the  reference,  enacts,  by  the 
interpretation  clause,  sect*  48,  that  the  word  "  month"  shall  mean  ^  c^ 
lendar  month*"  We  are  of  opinion  that,  as  the  counta  of  the  indictment 
all  refer  to  the  act,  the  word  ^^  month"  in  the  indictanent  must  be  ooik- 
strued  according  to  the*  claxise  m  the  act,  and  that  this  ground  of  eofxt 
cannot  prevaiL 

The  second  ground  of  error  applies  only  to  the  third  and  fourth  oouBt% 
in  which  there  is  no  ayennent,  as  there  is  in  the  other  ceuitts,  that  no 
application  to  tax  had  been  made  within  the  month  by  the*  party  chaigei> 
able,  in  which  case  oidy  the  act  authorizes  an  application  to  be  made  by 
the  attorney  himself;  and  so  no  jurisdiction  is  shown  upon  the  face  id 
the  counts  for  issuing  the  summons^  We  are  of  pinion  that  this  jpround 
of  earror  cannot  be  sustained*.  The  Judge  had  jurisdiction,  after  the  ex- 
piration  of  the  month  which  is  alleged  in  the  count,  to  issue  a  sununons 
at  the  instance  of  the  attorney,  calling  on  the  party  chargeable  to  show 
cause  why  the  bill  should  not  be  taxed,  although  it  may  be  true  Aat,  if 
it  had  appeared  on  showing  cause  that  a  preyious  application  within  the* 
month  had  been  made  by  the  party  chargeable,  the  Judge  m^t 
not  haye  had  jurisdiction  to  make  an  order  for  tazatioBb  Thereibra 
^mAA-i  *the  affidayit  of  the  defendant,  made  after  such  summons,  was 
'  -■  made  in  the  course  of  a  judicial  proceeding :  and  this  makes  it 
unnecessary  to  consider  what  would  haye  been  the  efiect  of  the  deq/Boa 

(•>8wRez«k  Wright  1  A.  a  X.4H  itf* 
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in  the  case  of  O'Connell  v.  The  Queen,  11  CI.  k  Fin.  155,  if  one  of  the 
counts  of  this  indictment  had  been  had. 

The  third  gronnd  of  error  iras  that  the  materialitjr  of  the  affidavit  did 
not  appear.  This  was  disposed  of  on  the  argument.  It  is  obvious  that 
the  fact  of  Unwin's  being  retained  was  a  material  ingredient  in  the 
inquiry. 

The  fourth-ground  of  error  was  that  each  of  tiie  counts  conclude  with 
the  words  *^  and  so  the  jurors  aforesaid,  upon  dieir  oath  aforesaid,,  did 
say  that  the  said  J.  N.  Byalls,"  &c.,  did  commit  perjury ;  whereas  it 
ought  to  have  been  **  do  say."  The  answer  is,  that  the  whole  averment 
may  be  struck  out.  The  perjury  is  sufficiently  alleged  by  the  preceding 
part  of  the  count ;  and,  aa  ^^  perjury^'  is  not  a  word  of  art  like  ^'  murder,*^ 
the  concluding  part  of  the  count  is  immaterial* 

The  fifth  ground  of  error  was  that  the  venire  and  the  verdict  are  udt 
certain ;  that  they  are  both  in  the  singular  number,  speaking  of  the  jier- 
juty  and  mudemeanwr  aforemid;  that  this  can  mean  only  one  peijury 
and  misdemeanor ;  and  that,  as  four  are  alleged  in  the  indictment,  it  is 
uncertain  which  of  them  the  jury  was  summoned  to  try,  and  of  which  of 
them  the  defendant  was  found  guilty-  Now  it  was  decided  in  Bex  v. 
Powell,  that  the  word  ^^  misdemeanor"  is  nomen  coHectivunk  That 
case  was  not  overruled  in  O'Connell  t.  The  Queen,  as  to  thia  point*  This 
Court,  indeed,  *in  CampbeH  i%.  The  Queeuy  post,  p.  T99,  held  ^^k^ 
tkat  the  word  *^  felony"  is  not  nomen  collectivum,  and  intimated  '-  "^ 
some  doubt  as  to  the  doctrine  in  Rex  v.  Powell  respecting  the  word 
*^  misdemeanor ;"  but  the  Court  of  Excheqiier  Chamber  in  the  same 
ca8e,(a)  agreeing  with  this  Court  as  to  the  word  ^*  felony,"  and  affirming 
the  judgment,  expressly  say  that  Bex  v;  Powell  has  not  been  overruled, 
and  treat  it  as  a  valid  decision.  We  feel  that  it  is  so  ;  and  that  we 
ought  to  act  in  conformity  to  it.  The  consequence  ia  that  the  venire 
applies  to  all  the  counts  of  the  indictment,  and  that  the  defendant  has 
been  found  guilty  by  the  verdict  on  all  the  counts.  We  have  already 
expressed  our  opinion  that  they  are  all  good;  and  no  difficulty  arises  aa 
to  the  judgment,  which  is  for  imprisonment  only,  and  of  course  divisible* 

We  are^  therefore,  of  opinion  that  the  judgment  must  be  affirmed. 

Judgment  affirmed.(i) 

(a)  Pof^  p.  814. 

(^  lUportad  b/  H.  UerfrBle,  Bb<ii 
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IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Qaeen's  Benoh.) 
BTALLS  V.  The  QUEEN.    [Feb.  7,  1849.] 

For  mirginal  note,  see  RjiUi  «.  The  Quacii,  ant^,  p.  78L  • 

Eeroe  was  brought  in  the  Exchequer  Chamber  upon  the  judgment  in 
the  preceding  case.     The  errors  specially  assigned  were  the  same  with 
those  assigned  on  error  in  the  Queen's  Bench. 
*7d61       ^P<^J^j  for  the  plaintiff  in  error.    The  objection  to  the  con- 

^  eluding  form  of  the  counts  is  not  insisted  on.  But  the  record 
should  have  shown  affirmatively  the  fulfilment  of  the  conditions  on  which 
alone  the  statutory  jurisdiction  can  be  exercised.  This  principle  on  which 
this  depends  is  illustrated  in  Bex  v.  The  Chapel-wardens  of  I^Clnrow,  5 
M.  &;  8.  248,  and  Begina  v.  Smith,  T  Q.  B.  543.  [Crssswbll,  J.  An 
order  to  tax,  at  the  instance  of  the  attorney,  cannot  be  made  if  the  party 
chargeable  has  applied  to  tax  within  one  month  after  delivery  of  the  bilL 
But  has  not  the  Judge  jurisdiction  to  issue  his  summons  for  referring  the 
bill  to  taxation  ?  The  objection  that  the  party  chargeable  has  applied, 
or  that  the  month  has  not  expired,  may  be  ground  for  showing  cause* 
Pabeb,  B.  Can  you  go  into  an  inquiry  of  this  kind  with  reference  to  a 
Judge  of  one  of  the  Superior  Courts  who  has  general  jurisdiction  over 
the  subject-matter  ?  Trespass  will  not  lie  against  a  Judge  for  an  act 
done  by  him  judicially  at  chambers ;  Taaffe  v.  Downes.(a)]  Still,  if  he 
acts  under  a  statute  giving  authority  conditionally,  the  authority  must 
appear  on  the  face  of  his  proceedings ;  Muskett  v.  Drummond,  10  B.  &  C 
158.  [Pabkb,  B.  It  cannot  be  a  condition  precedent  to  the  legality  of 
the  summons,  that  the  Judge  should  ascertain  whether  there  has  been  a 
previous  application  by  the  party  chargeable ;  that  may  be  ascertained 
afterwards.  If  the  indictment  had  stated  merely  that  the  Judge  had  issued 
the  summons,  it  would  be  enough.  *^  The  rule  for  jurisdiction  is,  tbat 
nothing  shall  be  intended  to  be  out  of  the  jurisdiction  of  a  superior 
♦7Q71  ^^'o^ut,  but  that  which  speciaUy  appears  to  be  so ;"  Peacock  o. 

-'  Bell,  1  Saund.  74,  relied  upon  by  the  Court  in  Gosset  v.  Howard, 
10  Q.  B.  411,  453.  A  Judge  has  general  jurisdiction,  by  statute,  as  to 
taxation  of  costs ;  and  it  may  be  a  question  whether  he  has  it  not  also 
independently  of  statute.]  In  an  indictment  for  perjury,  it  must  be 
shown,  notwithstanding  stat.  28  G.  2,  c.  11,  that  the  fdse  oath  wis 
taken  in  a  judicial  proceeding ;  Regina  v.  Overton,  4  Q.  B.  88.  Sndi 
an  indictment  cannot  be  maintained  on  evidence  given  before  Com* 
missioners  of  bankruptcy,  unless  the  fiat  is  supported  by  a  good  peti- 
tioning creditor's  debt ;  Ewington's  Case,  2  Moo.  C.  C.  228,(5)  Bex  t. 

(a)  Not6  to  Oaldor  v.  Hftlke^  8  Moore,  Pr.  C.  C.  30. 
(6)  B.  C.»  ftt  the  asaiiei,  Ctr.  A  Manh.  819. 
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Ponshoiii  8  Campb.  96 :  and  Rex  v.  Jones,  4  B.  &  Ad.  845,  thongh  not 
relating  to  perjury,  is  an  analogous  case.  The  word  ^^  month"  in  this 
indictment  mnst  be  used  in  its  ordinary  sense  of  lunar  month,  and  not 
in  its  exceptional  sense  as  decided  by  the  Queen's  Bench.  [Fareb,  B. 
We  agree  that  *'  month"  per  se  must  be  taken  to  mean  lunar  month ; 
but  the  dates  given  in  the  indictment  are  that  the  bill  was  delivered  in 
August,  and  that  the  application  to  tax  was  not  made  until  the  April 
following.  It  is  true  that  those  dates  are  laid  under  a  videlicet ;  but 
they  are  material;  and  therefore  the  videlicet  may  be  rejected;  and 
then  they  must  be  taken  to  be  true.  We  decided  such  a  point  lately  in 
Whitaker  v.  Harrold,  11  Q.  B.  168.(a)  In  this  view  it  satisfactorily 
appears  that  a  full  calendar  month  had  elapsed  before  the  application  to 
tax.  But  I  wish  not  to  be  understood  as  intimating  that  the  indictment 
would  not  be  good  if  the  prefatory  averments  had  been  *left  out ;  p^,-qq 
for  the  summons  of  a  Judge  of  a  superior  court  and  of  a  justice  L  *^^ 
of  peace  are  not  to  be  put  on  the  same  footing.(i)] 

As  to  the  venire  and  judgment.  Neither  the  word  ^^  perjury,"  nor 
the  word  ^'  misdemeanor,"  is  nomen  coUectivum.  The  authority  of  Rex 
r.  Powell,  2  B.  &  Ad.  75,  seems  to  be  much  shaken  by  O'Connell  v.  The 
Queen,  11  CI.  k  F.  155.  In  Rex  v.  Salomons,  1  T.  R.  249,  the  word 
*^  offence"  was  not  taken  to  be  nomen  coUectivum.  [Pabkr,  B.  Rex 
V.  Powell  is  not  touched  by  O'Connell  v.  The  Queen.  ^*  Misdemeanor" 
is  the  misconduct  aforesaid.] 

£Km,  contr^  was  stopped  by  the  Court. 

Parke,  B.  We  think  the  indictment  is  good,  for  the  reasons  already 
g^ven.  Although  the  word  '^  month,"  in  our  opinion,  would,  if  unex- 
plained, signify  lunar  month,  enough  is  stated  to  show  the  Judge's 
jurisdiction ;  for,  as  the  dates  are  material,  they  may  be  taken  without 
the  videlicet,  and  taken  to  be  true.  But  I  do  not  think  the  indictment 
would  be  bad,  even  if  it  contained  nothing  to  show  that  a  calendar  month 
had  elapsed  before  the  summons  issued;  for  the  Judge  had  general 
jurisdiction,  and  must  be  taken  to  have  had  jurisdiction  in  the  particular 
case  unless  the  contrary  appear.  I  think  in  such  a  case  the  jurisdiction 
would  be  intended :  but  it  is  not  necessary  to  decide  the  point.  With 
regard  to  the  last  objection.  Rex  v.  Powell  was  not  overruled  in  O'Con- 
nell V.  The  Queen,  nor  by  this  Court  in  Campbell  v.  The  Queen,  post, 
p.  814 ;  in  which  last  case  we  affirmed  the  judgment  of  the  Queen's 
Bench  after  a  careful  examination  of  old  precedents. 

*CoLTMAK  and  Williams.  Js.  and  Rolfb,  B.,  concurred.(<?)      r4ii7QQ 

Judgment  affinned.(<i)  L  '  ^^ 

(a)  In  BzQh.  Ch.,  afflrming  the  Jndgment  of  Q.  B.  in  HftRold  «.  Whitaker,  II  0-  B.  147. 

(6)  See  Goeiet «.  Howard,  10  Q.  B.  411. 

(«)  CBSiawKLL,  J.,  left  the  Conrt  Juft  before  judgment  WM  deliTered. 

(lO  Reported  by  H.  Dftyiflon,  Baq. 
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'The  following  case  was  pos^oned  in  order  thitf  it  might  acoompanj 

ByaUs  V.  The  Queen. 

<JAMPBSLL^iidAnother4^.  The  QUEEN.  [JV6. 14, 1846.] 

(In  Error.) 

lDdlotm«nt»  at  Quarter  saaaions,  charged  prlaonen  in  the  lit  eoont  with  stealing  in  the  dwelling- 
home  of  A.  the  moneTi  and  goo^  of  A.  abore  the  Talne  of  6<L :  in  the  9d  oonn^  with  tSmpkt 
laroengr  of  moaeya  and  gooda  (boa  othor^  monoya^  Ae.J  of  the  aaid  A.»  defloriUng  them  ft^ 
oiaelj  aa  in  the  lat  9mn%,  and  not  naing  the  word  "afterwards."  Plea:  Not  guilty  of  tka 
.praniiaea.  Jury  proeeaa  to  try  whether  the  priaonera  are  gniltj  of  tke  f^Um^  c/ortMid.  Tar- 
diet:  tiiat  the  priaonera  are  goilty  ^  ikt  fdomifi  qfortfaid,  aa  fay  the  indietment  afateaiid 
INModi    Ja4gnenti  that:  the  priaonera  reapeothre^y  be  traaaported  lor  ten  years. 

Heldy  on  error  in  Q.  B.  that  an  indietment  for  felony  oontaining  aereral  eonnta  ia  had  in 
of  jadgment»  and  on  error,  for  dapUdty,  if  it  neeeaaarily  appear  that  two  or  more  of  Am 
eonnta  arc  for  the  aarae  offimee :  hat  that  thia  did  not  neeeaaaiily  ^poar  an  tiie 
indietment. 

That  the  word  "  felony"  was  net  aosiaa  eoOeeUwmf  meaning  felony  gfneral^j  hnt  pofaited  to 
partienlar  charge  of  felony* 

fEhat  the  Tordlet  waa  bad  for  meeitalntjy  In  not  apealQring  the  offimea  of  whidi  it  friad   tlae 
priaeneia  Onilty.   jLad 

That  thejndgment  waa  ecroneona,  the  Court  not  being  at  liberiiy  to  apply  it  to  the  fini  oovat 
only. 

Tfadict  and  jadgnoBt  aet  adde :  aada^Mgod  that  the  SeasionB  ahoold  award  *  TOpire.  d»«««o» 

te  error  in  the  Exeheqner  Ohamber: 

Held  that»  whether  or  not  the  word  ''felony^  waa  to  be  ti^en  as  nomen  aoUeetiTQm  in  the  Jpd^- 

ment  at  Seaaiona^  it  eonld  mean  in  the  Jnry  proeeaa  one  offence  only;  and  therefore  the  proeeaa 

waa  here  miaawarded,  and  the  Judgment  conld  not  be  aoatained. 
The  Conrt  of  Qoarter  Seaaiona,  whether  held  befiBre  a  reooader  or  ertinaryiastiae%  is  m4  an 

inferior  ooort  within  the  meaning  of  the  mle  which  prerenta  iaaoing  a  Tonire  de  noro  to  inteior 

courta ;  and  it  ia,  in  each  caae,  a  continuing  court  tmm  aeaaion  to  aeaaion. 
Therefore,  when  auch  eoart  givea  Judgment  againat  defendant  on  a  Terdlel  npon  Jury  prooepi 

which  has  beett.misawaided«  a  court  of  error  mi^  order  it  to  award  a  Tcniie  de  nora 
,Qwotre,  whether,  on  a  defectiTe  rerdiot  in  felony,  a  renire  de  novo  may  be  awarded.    But»  if  it 

nmy,  thia  may  be  done  by  a-court  of  error  after  Judgment  giTon  in  the  ooort  below  on  soeh 

▼ardict. 
Judgment  of  .i)aeen'a>Benob  affirmed. 

Ebbob  from  the  general  Quarter  sessionB  for  the  borough  and  eitj  of 
Chester  and  oounty  of  the  same  city,  held  before  the  Beoorder,  J^7» 
1845.  The  record  set  forth  the  following  indictment. 
*8001  *^^^  Count.  ^^  That  Robert  Campbell,  otherwise  Robert  Ksher, 
-'  late  of,"  &o.{a\  <'  and  John  Haynes,  late  of/'  &c.,  ^  on  the  9th  day 
of  May,  in  the  eighth  year,"  &c.,  ^^at,"  &c.,  ^*one  bag,  of  the  yalae," 
&c.,  *^  one  purse,  of  the  value,"  &c.,  *^  twenty-eight  pieces  of  the  current 
gold  coin  of  the  realm  called  sovereigns,  of  the  value  of  20«.  each, 
twenty  pieces,"  &c.  (describing  other  moneys,  and  bank  notes),  ^^of  the 
moneys,  goods,  and  chattels  of  one  Robert  Drury,  in  the  dwelling-houBe 
of  the  said  Robert  Drury,  there  situate,  then  and  diere  being  found, 
then  and  there  in  the  said  dwelling-house  feloniously  did  steal,  take,  and 
carry  away,  against  the  form  of  the  statute  in  such  case  made  and  pro* 
vided,  and  against  the  peace,"  &c. 

(a)  The  addition  was  miapkoedy  aa  here  atated. 
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3A  CoviKt.  That  the  said  Robert  Campbell,  otherwise,  fro.,  and  the 
said  John  HayneB,  on,  &c«,  at,  &c.,  **  one  bag,  of  the  Talne,"  &c.,  '*  one 
purse,  of  the  valae,"  fcc.,  '^  twenty-eight  pieces,"  kc  (describing  the 
same  moneys  and  notes,  and  in  the  same  words,  as  in  the  first  count), 
^  of  the  moneys,  goods  and  chattels,  of  the  said  Robert  Drory,  then  and 
there  being  found,  feloniously  did  steal,  take,  and  carry  away,  against 
ihe  form  of  the  statute  in  such  case,"  &c,  ^'and  against  the  peace,"  &o. 

The  Tecord  then  set  forth  the  plea.,  and  subsequent  proceedings,  as 
follows* 

<^  And  now  here,"  Jbc,  '^  comes  the  said  Robert  Oampbell,  otherwise 
R.  F.,  and  John  Haynes,"  &c«,  *^and  forthwith  being  demanded  con* 
eerning  the  premises  in  the  said  indictment  above  specified  and  charged 
upon  them  how  they  will  severally  acquit  themselTes  thereof,  they  the 
said  Robert  Campbell,  otherwise  R.  F.,  and  John  Haynes,  seyerally  say 


that  they  are  Not  *guilty  thereof;  and  therefore  for  good  and 
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e? il  they  put  themselves  upon  the  country.  And  John  Walker, 
derk  of  the  peace  and  clerk  of  the  crown  for  the  eaid  borough  and  city, 
who  prosecutes  for  the  said  Lady  the  Queen  in  this  behalf,  doth  the  like. 
Therefore  let  a  jury  thereupon  here  immediately  come  before  ihe  said 
Recorder,"  &c.,  ^^of  free,"  &c.,  ^'by  whom  the  truth  of  the  matter  may 
be  better  known,  and  who  are  not  of  kin,"  fcc,  ^' to  recognise  upon  their 
oath  whether  the  said  Robert  Campbdl,  otherwise  R.  F.,  and  John 
Haynes,  or  either  of  them,  is  or  are  guilty  of  the  felony  in  the  indict- 
ment aforesaid  above  specified  or  not  guilty :  because  as  well,"  fcc,  ^^as, 
Ac,,  '^have  severally  put  themselves  upon  Uie  said  jury.  And  the  jurors, 
Ac.,  '^for  this  purpose  impannelled  and  returned,  to  wit"  (naming  them), 
^^  being  called,  come,  who,  being  elected,  tried,  and  sworn  to  speak  the 
truth  of  and  concerning  the  premises,  upon  their  oath  say  that  the  said 
Robert  Campbell,  otherwise  R.  F.,  and  John  Haynes,  are  Guilty  of  the 
felony  aforesaid  on  them  ahwe  charged  in  the  form  aforesaid,  as  by  the 
indictment  aforesaid  is  above  enpposed  against  them.  And  (a)  there 
upon  this  it  is  forthwith  demanded,  if  they  the  said  Robert  Campbell^ 
otherwise  R.  F.,  and  John  Haynes,  or  either  of  them,  have  or  know  imy* 
thing  to  say  wherefore  the  said  Recorder  and  justice  ought  not,  upon 
the  premises  and  verdict  aforesaid,  to  proceed  to  judgment  against  them ; 
who  nothing  fur^er  say,  unless  as  they  before  have  said,  and  by  the  said 
Recorder  and  justice  '^'fully  understood :  It  is  considered  and  pMAo 
adjudged  by  the  Court  here  that  the  said  Robert  Campbell,  other-  ^ 
wise  R.  F.,  and  John  Haynes,  respectively,  be  transported  beyond  the 
seas  to  such  place  as  her  Majesty  by  and  with  the  advice  of  her  Privy 
Council  shall  direct  and  appoint,  for  Ae  term  of  ten  years." 
It  was  assigned  as  error  ^^  that  the  said  judgment  is  invalid  and  void 

(a)  On  ill*  •niuing  aignment  in  the  Ezeheqner  duunber,  WaddingUm  itated  ihai  a  line  had 
hemk  omtttad  in  thii  Mntoneo.  1%  wu  obforred  there  thai  the  Jadgment  did  not  purport  to  te 
pMrnd^fbrlhe  offepcw^" ^r "offeaee^ afarewJd :**  hnt^e oontoidMl thatlbia iraf  not neoeiitry. 
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in  law :"  and  the  following  grounds  were  specially  stated.  "  That  inth« 
record  of  the  said  judgment  the  said  B.  Campbell,  otherwise  B.  F.,  and 
J.  Haynes  are  charged  with  two  separate  and  distinct  felonies  and  are 
convicted  of  one  felony,  and  that  it  is  uncertain  of  which  of  the  said  felo- 
nies the  said  R.  Campbell,  otherwise  B.  F.,  and  J.  Haynes  are  conyicted." 
^^  That  the  judgment  of  transportation  for  the  term  of  ten  years  is  not 
warranted  by  the  finding  of  the  jury,  as  appears  by  the  record  of  the 
said  judgment."  ^^  That  it  is  consistent  with  the  tenor  of  the  record  of 
the  said  judgment  that  the  said  R.  C,"  Ac,  ^'and  J.  H.  were  only  guilty 
of  the  felony  mentioned  in  the  second  count  of  the  indictment  therein 
contained,  and  therefore  that  the  said  judgment  of  transportation  for  ten 
years  is  altogether  void  and  illegal."  ^^  That  it  does  not  appear  by  the 
record  of  the  said  judgment  of  what  felony  the  said  B.  C,"  &c.,  "  and 
J.  H.  are  convicted,  or  whether  the  sentence  therein  awarded  is  warranted 
by  law."  And  ^^  That  it  does  not  appear  by  the  said  record  that  the  mi 
Robert  C,"  &;c.,  ^^and  J.  H.  are  convicted  of  a  felony  warranting  the 
judgment  therein  recorded."  Prayer  of  reversal,  and  that  defendants 
and  each  of  them  may  be  discharged  from  the  judgment,  and  restored  to 
the  common  law  of  this  realm,  and  to  all  things,  &c. 

Joinder  in  error. 
♦8031       *^^  case  was  argued  in  Hilary  term  (January  17),  1846.(a) 

■'  Peacock^  for  the  plaintiffs  in  error.  The  first  question  is 
whether,  inasmuch  as  a  judgment  of  ten  years'  transportation  is  right 
if  applied  solely  to  the  first  count,  but  wrong  if  applied  solely  to  the 
second,  a  verdict  which  does  not  distinguish  between  the  two  counts  can 
be  correct,  not  showing  which  the  offence  is  of  which  the  jury  convict 
It  may,  indeed,  be  contended  that  the  verdict  finds  the  prisoners  goilty 
of  the  whole  matter  charged.  [Lord  Dbnman,  C.  J.,  referred  to  Rex  v. 
Powell,  2  B.  &  Ad.  76.]  In  that  case,  which  turned  on  the  word  "mis- 
demeanor" being  nomen  collectivum,  the  first  count  charged  an  assault 
with  intent  to  ravish,  the  second  a  common  assault:  verdict,  Ghiiltj  of 
the  misdemeanor  and  offence  in  the  said  indictment  specified :  judgment, 
that  the  prisoner  for  the  said  misdemeanor  be  imprisoned  for  two  years 
and  kept  to  hard  labour ;  and  it  was  contended,  on  writ  of  error  in  the 
Queen's  Bench,  that  the  judgment  was  bad,  the  punishment  of  hard 
labour  being  inapplicable  to  the  offence  charged  in  the  second  count :  bat 
this  court  held  that,  whatever  might  be  the  meaning  of  the  word  ^'  offence,*' 
the  word  ^^  misdemeanor"  is  nomen  collectivum ;  and  the  judgment  was 
affirmed.  Lord  Tenterden,  however,  agreed  that,  if  the  words  "  mis- 
demeanor and  offence"  must  be  understood  as  relating  to  one  only  of 
the  matters  charged,  the  judgment  could  not  be  supported.  [Lord  Dbn- 
MAN,  C.  J.  Taunton,  J.,  pointed  out  the  distinction,  that  the  indictment 
*R041  ^  ^^^  ^^^  ^^^  ^^^  purport  to  ^charge  two  distinct  offences.    ^ 

^  this  indictment  also  the  second  count  does  not  contain  the  words 

(a)  Before  Lord  Dimcur,  C.  J.,  Pattisok,  OoLniDOBi  and  Wiobtkax,  Ji. 
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<*  afterwards"  or  «  other."]  Li  O'Connell  v.  Tie  Queen,  11  CI.  &  Fin. 
155,  295,  Farkb,  B.,  says,  with  reference  to  that  distinction,  and  the 
modem  practice  of  introducing  many  counts  into  one  indictment,  that, 
^^  though  we  know  practically  that  these  are  most  frequently  descriptions, 
only  in  different  words,  of  the  same  offence,  they  are  allowable  only  on 
the  presumption,  that  they  are  different  offences,  and  every  count  so  im- 
ports on  the  face  of  the  record,  as  Mr.  Justice  Bulleb  states  in  Rex  v. 
Young  ;(a)  though  the  late  Mr.  Justice  Taunton  intimated  a  different 
opinion,  I  think  without  sufficient  ground,  in  Rex  v.  Powell,  2  B.  &  Ad. 
78."  [Lord  Denman,  G.  J.  If  there  are  two  separate  indictments 
against  the  same  man,  there  is  no  presumption  that  they  are  for  different 
offences.]  There  is  an  instance  in  Coke's  Entries,  pp.  852  (,  853  a,  in 
which  the  prisoner  puts  in  one  plea  of  Not  guilty  to  two  indictments  for 
different  felonies,  found  on  different  days  in  the  same  term,  and  the  jury 
find  him  guilty  of  the  seyeral  felonies :  but,  had  they  found  him  guilty 
of  the  felony  aforesaid,  to  which  would  the  verdict  have  been  referred  ?: 
That  was  a  course  which  is  never  adopted  in  modern  times ;  but  it  is  stiU 
usual  to  arraign  and  try  a  prisoner  on  an  indictment  for  homicide,  and 
the  coroner's  inquisition  charging  him  with  the  same  offence,  at  the  same 
time.  [Coleridge,  J.  The  pleas  are  taken  separately,  and  the  jury  is 
charged  separately:  both  are  tried  at. once;  aft6r  which  the  verdict  ia 
entered  separately.]  K  the  inquisition  charged  him  with  murder,  and  the 
indictment  charged  him  with  manslaughter,  it  *would  be  uncertain  r^one 
whether  a  verdict  of  Not  guilty  applied  to  the  minor  ^r  to  the 
aggravated  offence,  which  might  embarrass  the  prisoner  afterwards  in 
pleading  autrefois  acquit.  Li  Culliford's  Case,  6  Mod.  219,  a  proceed? 
ing  there  under  discussion  was  compared  by  the  Court  ^^  to  the  case 
where  two  indictments  are  against  a  person  for  one  fact,  as  one  by  the 
coroner's  inquest,  and  the  other  by  the  grand  jury,  and  he  is  arraigned^ 
tried,  and  acquitted  upon  one  of  them,  yet  he  is  not  thereby  discharged^ 
but  shall  be  arraigned  de  novo  upon  the  other,  to  which  he  may  plead 
the  former  acquittal  on  the  other.  But  now  the  course  is  in  the  Old. 
Bailey,  and  is  indeed  the  most  easy  and  fair,  to  try  him  upon  both  the 
indictments  at  once."  [Colebibge,  J.  The  difficulty  suggested  could, 
not  arise  in  such  a  case ;  for  there  are  two  separate  records.]  The  argur 
ment  is  at  present  proceeding  on  the  assumption  that  there  has  been  but 
one  offence  though  it  is  charged  in  the  indictment  as  two ;  there  is  no- 
thing to  show  the  Court  which  is  the  one ;  nor,  if  the  verdict  is  to  be 
applied  to  both  counts,  is  there  anything  to  prevent  a  judgment  for  seven 
years  from  being  good  equally  with  that  for  ten  ;  for  it  would  be  sup- 
ported by  the  second  count.  It  does  not  appear,  however,  whether  two 
offences  are  charged,  or  only  one  :  even  if  "  felony"  be  nomen  coUecti- 
Turn,  the  finding  does  not  show  that;  and  therefore  does  not  show, 
whether  the  judgment  is  or  is  not  open  to  the  objection  which  succeeded' 

ta)  Tonng  v.  The  King,  8  T.  B.  98, 106 
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in  Whitehead  v.  The  Qoeen,  7  Q.  B.  582 ;  for,  if  there  were  two  otEeneei, 
and  any  part  of  the  sentence  is  to  he  applied  to  the  second  count,  the 
judgment  on  the  first  count  is  wrong.  It  may  he  said  that,  if  there  wu 
*8061  ^^  ^^^  ^^^  ^^^  offence,  the  second  count  is  surplusage :  *hut  sap- 
''  pose  judgment  had  heen  ^ven  on  that  count  for  some  additional 
punishment,  and  that  had  heen  objected  to  as  erroneous,  then  it  would 
have  been  said  that  the  word  ^*  felony"  is  nomen  collectiYum,  and  that,  the 
prosecutor  not  having  been  put  to  his  election,  the  judgment  for  separate 
punishments  on  each  count  was  right.  So  that,  if  the  word  ^^  felony" 
is  not  nomen  coUectivum,  the  yerdict  is  uncertun ;  if  it  is  nomen  oollecd- 
vum,  the  record  is  still  uncertain  in  not  showing  whether  the  judgment 
is  or  is  not  according  to  law ;  for  the  only  supposition  on  which  the  judg- 
ment can  be  supported  is,  that  there  was  only  one  offence ;  and  that  ie 
not  shown. 

But  Rex  V.  Powell,  2  B.  k  Ad.  75,  is  virtuany  overmledly  O'Couiell 
V.  The  Queen,  11  CI.  k  Fin.  155.  Li  giving  their  opinion  in  that  casei 
pATTESON,  J.  (p.  264),  Williams,  J.  (p.  276),  Alderson,  B.  (p.  290), 
Lord  Ltndhurst,  C.  (p.  315),  and  Lord  Brougham  (p.  342),  supporting 
the  judgment  below,  relied  on  Rex  v.  PowelL  Lord  DsNM^,  C.  J.  (p 
878),  taking  the  conti:ary  view,  refers  to  the  distinction  suggested  bj 
Taunton,  J. ;  Lord  Campbell,  also  (p.  417),  seems  to  treat  the  case  as 
not  being  applicable  to  the  question  then  under  consideration. 

Waddington^  contrft.  The  rule  as  to  the  province  of  a  court  of  error 
is  correctly  laid  down  by  Alderson,  B.,  in  O'Connell  v.  The  Queen: 
'^a  court  of  error  cannot  reverse  a  judgment  upon  a  mereoonjecture  thatit 
may  be  wrong,  but  must  see  clearly  that  the  judgment  below  is  eiio- 
*ftn7l  ^^^^  *"  ^^^®  ^^  argument  for  the  ^plaintiffs  in  error  rests  on  s 
^  conjecture  of  bare  possibilities :  that  argument  must  fail  unless  it 
be  shown  that  the  doctrine  establiiAied  in  O'Connell  v.  The  Queen  applies 
to  felony.  Tindal,  C.  J.,  there  (p.  240),  after  stating  the  practice  as  to 
several  counts  in  an  indictment  for  felony,  and  putting  the  case  of  a 
general  verdict  of  Guilty  on  such  an  indictment,  and  judgment  thereon 
of  a  discretionary  punishment,  after  which  it  is  discovered  that  one  of 
the  counts  is  defective  for  want  of  a  material  averment,  proceeds :  '^  it 
would  surely  be  against  all  principle  both  of  law  and  reason  (for  as  to 
any  decision  in  support  of  such  a  doctrine,  none  can  be  found)  that  the 
judgment  should  be  reversed,  and  the  party  who  had  been  convicted  on 
the  indictment  discharged  from  all  punishment  for  his  offence.*'  This  is 
the  doctrine  which  the  House  of  Lords  decided  not  to  be  law  as  regards 
misdemeanor :  but  in  misdemeanor  it  is  the  constant  practice  to  charge 
different  offences  in  the  same  indictment ;  and  the  decision  in  O'ConneD 
V.  The  Queen  proceeded  on  the  ground  that  some  part  of  the  punishment 
must  be  taken  to  have  been  awarded  for  offences  that  were  ill  chaiged: 
but,  as  in  felony  there  b  never  more  than  one  substantive  crime  charged 
in  the  same  indictment  (a  rule  of  practice  which  the  Court  will  take 
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Bdiae  of),  that  deoision  does  not  apply  to  the  present  caae.    Tben  it  id 
said,  again  relying  on  O'Gonnell  v.  Tbe  Qneen,  that,  as  some  part  of  tti# 
(m  years'  transportation  must  be  refenred  to  the  second  ooont,  tbe  judg- 
ment is  wrong  as  to  both.    Now  there  is  nothing  to  show  that  any  part 
of  the  sentenoe  is  applieable  to  the  seoond  eonnt ;  it  is  an  entire  punish* 
menty  and  the  oorreet  punishment  oa  the  first  count:  but,  on  the  suppo- 
aition  *of  there  being  iwo  offenees,  it  would  be  quite  wrong  on  the  p^r^^Q 
second  eount :  there  is,  therefore,  no  difkulty  in  af^lying  the  ^ 
punishment  to  the  first.    It  is  said  that,  admitting  the  word  <^  felony"  to 
be»»>«n«ollectiv«»,  thisfecof^nv^iNaarilyiiaplie.  tfint  th«e  w«i  q>o» 
thsn  one  offence :  but  the  Terdiot,  on  the  contrary,  is  so  drawn  up  as  ex- 
pressly to  d|ow  thatihere  was  only  one  feloi^,  but  that  felony  with  aggra- 
vation :  there  is  no  iaconsiatency  in  a  general  finding  of  Guilty.  [Patti? 
SON,  J.  What  would  be  the  effect  q[  a  general  verdiet  of  Ghulty  on  an  ia 
dielment  lor  cutting  and  msiming,  charged  in  one  oomit  to  be  with  intent  W^ 
nvder,  in  another  with  intent  to  do  fprieTous  bodily  harm  7  The  punidb- 
mnts  are  diffarent*]    Such  a  caae  is  albidcd  to  by  Pabkb,  B.,(a)  whey 
9peakii^  of  counts  to  wbioh  the  diviaibiUty  of  punishment  could  not  b# 
applied  aa  the  puniiliment  m  .one  oouut  wonid  ez}iaust  the  whole.    Bo( 
hwethe  effect  of  the  rec<Mrd  is  to  find  one  felony  only;  in  the  words  of 
Lord  DBHMAir,  C,  J.,(()  *'  including  the  offence  with  its  aggramtions,  a# 
stated  ia  the  first  count,  as  wdl  as  the  mM*e  aeaanlt"  (here  larceny),  <^  aa 
stated  in  the  seoond."    <Fhe  Oourt  wiU  not  presomo  ihat  two  offencca 
ire  charged :  and,  as  regards  ^he  appevticB«»eiit  of  the  pun^hment,  there 
seems  to  be  no  reason  why  the  judgmM^t  ^onld  not  bo  deemed  to  appfy 
ssTen  years  of  the  tnanaportation  aa  ^  concnygre^t  .sentence  on  the  aecond 
count.    There  is  no  anthori^  <or  caying  tbaicvery  count  muat  be  au/^ 
as  will  eupport  the  wMe  sentence.    The  mP^  i&  Co.  £ntr.  852  b,  858  u^ 
indicates  the  exiatenoe  in  Queen  EUaabeth's  time  of  a  practi^  whiqh 
bss  been  long  exploded:  were  it  otherwise,  it  would  not  suppprt  the 
^gument  for  the  plaintifiB  in  ervcr ;  for  Ae  jadpnentwas  capi-  -^g^ 
tal.    The  judgment  here  does  not  r^at  iipen  the  decision  in  Bex  ^ 
V.  Powell,  whi^  was  wrong  as  fegaidcd  the  bafd  labciv  if  even  a  singie 
day  were  taken  for  ,the  second  cennt ;  jMVCftheless,  both  counts  being 
good,  Lord  Campibiu  thought  it  rif^  ;(c)  here  ,transp<Mrtation  is  the 
proper  punishmeat  <m  each  tmnU,^ 
Pmt90ky  in  «^y.    The  practice  aa  to  alaii^  jib  not  wpeviM39e,(«) 

(a)  CConveU  «.  V^  Qiimq.  11  CL  A  Pin.  1|97.  W  lb.  p.  179. 

(e)  lb.  AYt. 

(4 il «u #]«ta9ga*A  tetba  jtMMmi^mwi  J|iiiV  <k«i  IM^^vm iwt|iUig  to ooniiMt  tf^e 
jsdsmfiit  flren  with  ^e  prwbmu  tba  ifo^  <<Uid^  np<m  thii^  not  being  •qaivalmit  to  **  ther^ 
upon"  or  "  therefore"  (aee  p.  801,  note  (a),  intd).  KnigbUey'i  Gmo  (eited  in  Rex  v.  Hurii,  1  Ld 
Baym.  48t)  wet  lefeired  to.  8ee«ndfy,  «hftl4he  d«inu4  whether  the  priMMn  hMljaytUnf  |e 
HfwMJM^eistQd  to  h$M  beeii«%4e''ortfae]B.''  On thie  p^t  P««epefc ei|ed  4a«^  t  JI<^ 
2(6.  JMis  %,  Qfuji  1  Show.  131, 1  Chit.  Crim.  L.  730.  Neither  of  the«e  points  being  f^rert/^ 
to  in  the  Judgment,  it  i«  not  Uionght  neoeenry  to  giro  Uie  ergnment  on  them  mtte  nt  large. 

M  Bee  B^giaft  m.  Hinlej,  S  ll«^  ^  AiOk  6gi. 
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and  cannot  supersede  the  general  presumption  of  the  law  that  each  count 
imports  a  separate  offence.  A  trial  for  two  distinct  felonies  on  the  same 
record  would  not  be  erroneous ;  but  the  yerdict  must  be  so  entered  as  to 
enable  the  Court  to  apply  the  proper  judgment  to  each :  no  one  would 
say  that  on  an  indictment  for  cutting  and  maiming^  with  several  coimts 
charging  respectiyely  an  intent  to  murder,  and  other  intents,  a  general 
verdict  of  Guilty  would  justify  sentence  of  death.  [Wightman,  J. 
Those  are  different  felonies :  cutting  and  maiming  is  not  a  felony  at  all 
at  common  law ;  but  when  it  is  done  with  certun  intents  the  statute  bifi 
created  several  distinct  felonies.  But  here  the  felony  is  the  stealing,  a 
*8101  ^'^^^^y  ^^  common  law ;  *what  the  statute  adds  is  merely  aggra- 
vation ;  it  does  not  make  two  felonies.]  In  civil  pleading,  an 
aggravated  trespass  cannot  be  treated  as  two  trespasses ;  but,  if  the 
plaintiff  relies  on  the  matter  of  aggravation  as  making  the  defendant  a 
trespasser,  he  must  new  assign  it.  Where  a  declaration  in  trespass  con- 
tained two  counts,  the  first  for  breaking  and  entering  the  plaintiff's 
house  and  expelling  him  therefrom,  the  second  for  the  expulsion  only, 
and  on  a  plea  of  Not  guilty  a  general  verdict  of  Gruilty  was  entered, 
BuLLSR,  J.,  held  that,  the  expulsion  being  mere  aggravation,  and  it 
being  admitted  that  only  one  act  of  trespass  was  proved,  the  general 
Verdict  could  not  stand ;  Taylor  v.  Cole,  8  T.  B.  292.  The  same  rea- 
soning would  apply  to  a  declaration  containing  two  counts  on  a  bill  of 
exchange,  or  on  a  warranty.(a)  It  follows  that,  if  there  was  only  one 
offence,  this  verdict  is  wrong ;  or,  if  it  appear  that  there  were  two 
offences,  the  judgment  is  uncertain.  Our.  adv.  tndt 

Lord  DsNMAN,  C.  J.,  now  delivered  the  judgment  of  the  Court  After 
Stating  the  substance  of  the  record,  his  Lordship  proceeded  as  follows. 

It  is  objeeted,  on  error,  that  the  indictment  charges  two  felonies,  that 
the  verdict  is  confined  to  one  felony,  and  it  is  uncertain  to  which.  The 
first  question,  therefore,  is,  whether  the  indictment  charges  two  felonies 
or  only  one  felony.  Now  the  rules  of  pleading  in  criminal  and  civil 
matters  proceed  generally  on  the  same  principles.  In  civil  actions,  no 
doubt,  a  declaration  containing  two  counts  which,  necessarily,  on  the  face 
>|>R111  ^^  ^^^T^y  ^T^^  for  the  same  cause  of  action,  would  be  *bad  for 
-'  duplicity  on  special  demurrer ;  Slade  v.  Drtkke,  Hob.  295  (as  to 
rules  of  pleading) :  therefore  it  has  been  usual  to  insert  the  word  ^'  other*' 
in  a  second  count  in  order  to  avoid  a  demurrer.  The  defect  is  indeed  held 
to  be  cured  by  pleading  over,  in  Humphreys  v.  Bethily,  2  Vent.  198, 222, 
though  it  appears  to  have  been  held  otherwise  in  Hart  v.  Langfitt,  2  Ld. 
Baym.  841 :  and  after  verdict  the  Court  will  not  arrest  the  judgment, 
though  the  word  ^' other"  be  omitted,  if  the  counts  do  not  necessarily 
appear  to  be  the  same ;  and,  without  necessity,  the  Court  will  not  intend 
them  to  be  so ;  West  v.  Troles,  1  Salk.  218,  a  case  which  is  cited  in  Com. 
Dig.  PUader  (C.  83),  in  6  Bac.  Abr.  188  (7th  ed.),  tit.  Pleoi  andPUsir 

(a)  See  Deere  v.  Ife j,  4  Q.  Bi  179. 
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ing$  (B)  1,  and  in  7  Yin.  Abr.  889«  tit.  DedartOum  (M)  pL  2:  all  which 
shows  that  one  cause  of  action  cannot  properly  be  charged  twice  over  in 
the  same  declaration.  Neither,  as  we  think,  can  one  offence,  whether 
felonions  or  not,  be  properly  charged  twice  over,  whether  in  one  indict 
ment  or  in  two :  and,  as  special  demurrers  are  not  necessary  in  criminal 
cases,  we  think  that,  if  the  two  counts  in  an  indictment  necessarily  appear 
to  be  for  the  same  charge,  the  objection  might  be  taken  in  arrest  of 
judgment.  But  still  the  Court  would,  if  possible,  hold  them  not  to  be 
for  the  same  offence;  and  certainly  the  omission  of  the  word  ''other" 
would  not  of  itself  make  them  the  same  (see  also  Rex  v.  Hayes,  2  Ld. 
Baym.  1518) ;  though  the  insertion  of  the  word  ''  other"  would  make 
them  different.  Now  here  it  appears  to  us  that  they  cannot  be  said 
to  be  necessarily  for  the  same  charge ;  for  they  may  be  pointed  at 
^a  stealing  in  a  dweUing-house,  and  another  stealing  out  of  it:  p^^^o 
and  therefore  we  think  the  indictment  is  good.  But  the  very  *- 
argument  that  they  are  for  the  same  charge  inyolves  the  consequence 
that  the  indictment  is  bad  in  arrest  of  judgment  and  on  error.  The 
yerdict  cannot  be  held  good  on  the  ground  that  only  one  felony  is 
charged,  without  making  the  indictment  itself  bad. 

It  should  be  observed  that  this  reasoning  in  no  way  affects  cases  where 
the  same  facts  may  in  reality  constitute  several  felonies ;  as  for  stabbing 
with  intent  to  murder,  and  to  do  grievous  bodily  harm ;  forgery  with 
intent  to  defraud  A.,  and  also  to  defraud  B. ;  in  which  the  intent  is  a 
necessary  ingredient  in  the  felony ;  and  many  other  cases  which  might 
be  put,  in  all  which  two  or  more  counts  would  be  proper,  and  might  be 
all  proved ;  but  in  all  such  cases  the  counts  would  on  the  face  of  them 
appear  to  be  different. 

Taking  it,  then,  that  the  Court  must  treat  this  indictment  as  charging 
two  felonies,  the  next  question  is  what  is  the  effect  of  the  verdict  and 
judgment. 

Now  the  jury  process  is  stated  on  the  record  to  be  to  try  whether  the 
prisoners  are  guilty  of  the  ''  felony"  (in  the  singular  number)  in  the 
indictment  aforesaid  charged ;  and  the  verdict  is  that  they  are  guilty  oi 
the  ''  felony"  aforesaid.  The  jury  process,  therefore,  as  well  as  the 
yerdict,  is  wrong  unless  the  word  ''  felony"  is  nomen  coUectivum ;  for 
the  jury  process  can  no  more  alter  the  meaning  of  the  indictment  than 
the  verdict  can.  If  the  word  be  not  nomen  coUectivum,  then  the  pri- 
soners are  found  guilty  of  one  felony  only,  that  is  on  one  count  only; 
and  it  is  uncertain  on  which :  the  verdict  therefore  is  imperfect.  The 
judgment  also  is  in  that  case  erroneous ;  for  it  may  be  a  judgment  on 
Hhe  last  count,  which  will  not  warrant  ten  years'  transportation :  |-^^^ «. 
and  we  are  not  at  liberty  to  treat  the  judgment  as  applying  the  ^ 
yerdict  to  the  first  count  only,  and  as  being  a  judgment  on  that  count 
only.  The  doctrine  of  supposing  the  Court  to  apply  its  judgment  only 
to  that  part  of  the  record  which  will  support  such  judgment  was  expressly 
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^pudiibted  by  the  House  of  Lords  in  O'Connell  v.  tfie  Qaecn.  It  is  true 
Aat  in  that  case  there  was  a  bad  eount^  and  here  there  »  none :  bmt  iben 
IB  a  judgment  not  warranted  by  one  of  A»  counts ;  and  the  same  reami^ 
ing  will  apply.  Indeed  the  verdict  most  surely  be  good  or  bad  whei 
delirered ;  and,  if  bad  for  nnoertakity  at  that  time,  it  cannot  be  mtde 
good  by  the  Court  choosing  to  apply  it  as  they  may  think  fit. 

But  it  is  said  that  the  word  ^*  felony"  is  to  be  taken  as  nomen  colleo> 
tivum.  We  cannot  find  any  authority  for  &k  position  except  that  of 
Bex  V.  Powell,  2  B.  &  Ad.  75^  as  to  the  word  ''  misdeAieanor."  That 
ease  was  certainly  decided  upon  the  assumption  that  misdemeanor  is  no- 
men  coUectivum ;  for  what  Taunton,  J.^  threw  out  as  to  there  being  but 
one  charge  was  not  mentioned  in  the  argument  of  the  case,  nor  adopted 
by  the  Court,  nor  made  the  ground  of  the  decision  even  by  Taunton,  J., 
himself.  It  may  be  doubtful  whether  that  case  is  rightly  deoded ;  si 
all  events  we  cannot  extend  it.  We  apprehend  the  words  ^^  the  fekay 
aforesaid"  to  mean  the  act  charged  to  which  the  character  of  felonj  k 
ascribed^  and  not  to  mean  that  the  prisoners  are  guilty  of  felony  gene- 
rally :  the  words  seem  necessarily  to  point  to  one  particular  charge.  We 
♦«1A1  ^^^^»  therefore,  *that  the  wwrd  "felony"  is  not  to  be  taken « 
-I  nomen  coUectivum,  that  the  verdict  is  imperfect^  and  the  judg- 
ment must  be  set  aside^  and  the  verdict  also,  and  a  venire  de  doto 
awarded,  as  was  held  to  be  the  course  in  Bex  v.  Huggps,  2  Ld. 
Raym.  15Y4. 

Judgment :  That  the  verdict  Sflsd  judgment  upon  the  said  indictment 
be,  for  the  errors  aforesaid^  set  aside  and  annulled :  and  that  the  said 
Recorder,  fcc.^  in  and  for,  kc.y  do  award  a  writ  of  venire  fiacias  juratores 
de  novo  upon  the  said  indictment :  and  that  the  keeper  of  the  genenl 
Penitentiary  at  Millbanh,  in  whose  custody  the  prisoners  were  present 
here  in  court,  or  his  deputy,  do  deliver  the  said  R.  Campbell,  otherwise, 
&;c.,  and  J.  Haynes,  into  the  custody  of  the  constable  and  gaoler  of  the 
said  borotigh  and  city  of  Chester,  charged  with  the  said  incMetraent,  to 
be  by  him  severally  kept  iii  safe  custody  until  they  shall  he  from  theooe 
discharged  by  due  course  of  law.(a) 
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IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Qaeen's  B^ch.) 
CAMPBELL  and  Another  v.  The  QUEEN.    [Bee.  8, 1847.] 

(For  qrUmbni,  eee  p.  799,  antd.) 

Ebbob  wa8  brought  in  the  Exchequer  Chamber  on  tbe  above  jndg* 
ment,  the  errors  specially  assigned  being  (substantially)  that  the  judg^ 
■lent  shonld  haye  been  merely  to  reyerse  and  annnl  the  judgment  below : 
and  that  the  judgment  was  erroneous  in  adjudging  that  the  *Yer-  p^/^^e 
diet  should  be  set  aside  and  annulled ;  in  adjudging  that  the  Re-  '- 
eorder  should  award  a  venire  de  novo ;  and  in  aii^udging  that  the  keeper 
rf  the  Penitentiary  should  deliver  the  prisoners  to  the  constable  and 
gaoler  of  Chester,  charged,  &c.,  to  be  by  him  severally  kept,  &c.,  until,  &a 
And  the  plaintift  in  error  did  ^  pray  the  judgment  of  the  Court  upon 
die  premises,  and  that  judgment  may  be  given  therein  according  to  law, 
4nd  that  the  said,"  &c.  (phuntifls  in  MTOr),  ^^  and  each  of  them,  be  disr 
charged  and  restored  to  all  things  which  they  have  and  each  of  them 
hath  lost  by  occasion  of  the  said  judgment.**    Joinder  in  error. 

The  writ  of  error  was  argued  in  Michaelmas  vacation,  1846,(a)  and 
Hilary  vacation,  1847.(i) 

Peaeockj  for  the  pleintjfls  in  error*  Assuming  the  cbqision  of  thQ 
Court  of  Queen's  Bench  against  the  sufficiency  of  the  indictment  to  be 
weU  founded,  there  was  no  authority  fbr  their  directing  an  award  of  venire 
de  novo  after  verdict  in  a  case  of  felony.  Bex  v.  Huggins^  2  Ld.  Rf^m. 
1574,  S.  C.  2  Str.  882,  was  cited  in  the  judgment  below  as  a  precedent 
Cmt  that  course ;  but  there  was  no  dedsion  there  that  such  an  award  might 
be  made.  In  Arunders  Case,  6  Bep.  14  a  (on  an  indictment  for  murder), 
where  the  jury  had  been  retniued  from  a  wrong  vicinage,  a  venire  de 
novo  was  awarded,  but  not  by  a  court  of  error.  In  Gray  v.  The  Queen, 
11  CL  k  Fin.  427,  wheA  a  peremptory  challenge  had  been  wrongly  dis- 
aUowed  in  felony,  the  Court  of  *error  did  so  award ;  but  there,  r^g^g 
in  effect,  there  had  been  no  trial.  In  Bex  v.  Hayes,  2  Ld.  Baym.  ^ 
1518,  it  was  admitted  by  the  Court  that,  on  a  defective  finding  by  a 
jury,  a  venire  de  novo  mi^  issue ;  but  nothing  is  said  as  to  the  power 
ef  a  Court  of  error :  and  Co.  Litt.  227  a,  which  appears  to  have  been 
eiie  of  the  authorities  relied  upon,  does  not  touch  this  point.  Nor  does 
fiex  V.  Fowler,  4  B.  &  Aid.  278,  decide  anything  upon  it.  [Pabkb,  B. 
One  or  other  verdict  there  was  deemed  to  be  good^  qu&cunque  vicL  datfi. 
▲ldebson,  B.,  mentioned  Channens's  Case,  1  Moo.  C.  C.  874,  where  a 
quaker  served  on  the  jury,  not  being  sworn  but  affirming,  and  the  pri- 

(o)  Dfocmber  Uh,  before  Wilbb,  C.  J.,  BiAVui  and  Wiluajcb,  Js.,  and  Pabx>»  AhDma^n^ 
Boiiis,  and  Pi^n,  Bt.    Deeember  6tli,  before  the  aame  Jodget  and  CoLaui^  J. 
^)  Pebrnaiy  Id.    BeliBfe  the  mdm  JudgM  M  op  Deeember  Uh, 
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Boncr  A?as  convicted  of  murder.  Parkb,  B.  I  know  the  Judges  there 
consider  3d  that  the  proper  course  would  have  been  a  reversal  on  error, 
and  a  venire  de  novo.  Aldbbson,  B.  The  defendant  was  of  coarse  not 
willing  to  subject  himself  to  another  trial ;  and  he  died  in  prison  before 
anything  was  done.]  The  principle  to  be  relied  on  in  such  a  case  most 
be  that  the  man's  life  never  was  in  jeopardy.  There  b  a  difference  be- 
tween the  case  of  a  bad  verdict  and  the  case  in  which,  after  a  good  ver- 
dict, the  Court  below  refuses  to  give  the  right  judgment.  One  distinction 
is,  that  in  the  latter  event  the  goods  are  forfeited  on  the  judgment  (if  not 
reversed);  in  the  former  not.  K,  after  conviction, -the  party  died,  his 
representative  might  bring  error ;  the  Court  of  error  might  then  reverse 
the  judgment ;  but  they  could  not  award  a  venire  de  novo. 

The  verdict,  in  the  present  instance,  is  one  pronounced  at  quarter  ses- 
sions :  and,  even  in  civil  cases,  a  Court  of  error  does  not  grant  a  venire 
de  novo  when  the  proceedings  have  originated  in  an  inferior  court; 
*8171  *Trevor  v.  Wall,  1  T.  R.  151,  Bishop  v.  Kaye,  S  B.  4  Aid.  605, 
-•  610.^  [Parkb,  B.,  referred  to  2  Tidd.  928  and  note  6,ib.  (9th  ed.)^ 
and  to  Leach  v,  Thomas,  2  M.  &  W.  427,  as  to  the  power  generally  of  s 
Court  of  error  to  grant  a  venire  de  novo.  Mauls,  J.  An  inferior 
court  cannot  grant  a  new  trial ;  and  for  that  reason,  perhaps,  it  has  been 
siud  that  a  venire  de  novo  cannot  go  to  them  from  a  Court  of  error.] 
(The  judgment  on  this  point  makes  it  unnecessary  to  give  the  argument 
in  more  detail.)  There  is  not  now  any  record  in  the  inferior  court,  on 
which  the  case  could  be  tried  if  sent  back.  No  record  is  prepared  there 
till  a  writ  of  error  is  brought ;  and  then  the  proceedings  are  made  op 
in  form  and  sent  to  the  Court  of  Queen's  Bench :  under  stat.  11  6. 4 
&;  1  W.  4,  c.  70,  s.  8,  a  transcript  only,  and  not  the  record,  as  formerly, 
comes  from  that  Court  to  the  Exchequer  Chamber,  but  the  record  itself 
remains  in  the  Queen's  Bench,  and  is  not  sent  back  to  the  inferior  court 
If  a  venire  de  novo  issued,  it  should  go  to  the  court  which  actually  has 
the  record,  and  the  judgment  should  be  given  there. 

Another  difiSculty  arises  on  the  suggestion  tBat  the  Court  of  Queen's 
Bench  could  do  more  than  reverse  the  judgment.  That  Court  has  held 
that  it  cannot  pass  the  proper  sentence  where  the  original  Court  his 
omitted  to  do  so,  and  cannot  send  the  record  back  to  the  original  Court 
for  the  right  judgment  to  be  pronounced  there.  It  seems  to  follow  that 
the  Queen's  Bench  cannot  remit  the  case  to  the  original  Court  to  be 
*8181  *"®^'  [Parke,  B.,  referred  to  stat.  6  H.  8,  c  6.(a)]  That  *re- 
-'  lates  to  cases  where  felons  have  themselves  removed  their  bodies 

(a)  StAt  6  H.  8,  0.  6,  "for  the  remitting  prisonen  with  their  indiotments  to  the  phteei  vhert 
the  erimei  were  eommitted,"  reeitei  and  enaoti  m  foUows.  "  Where  diren  felone  sad  aarthi^ 
ere,  upcn  feigned  and  antnie  rormifes,  hare  oftentimes  remored,  u  well  their  bodies  m  tb«r 
indictments,  by  writ  and  otherwise,  before  the  King  in  his  Benchp  and  cannot  by  the  order  of  tht 
law  be  remitted  and  sent  down  to  the  Justices  of  gaol  delirery,  or  of  the  peaoe,  ne  other  jostioM 
ne  commissioners,  to  proceed  npon  them  after  the  oourso  of  the  common  law :  Be  it  therefore 
ordained  and  enacted  by  the  aatiiority  of  this  present  parliament,  That  the  jvsticet  of  tiie  Klos^ 
Bench  for  the  time  being  hare  foU  authority  and  power,  by  their  dlseretioni,  to  muBd  and  sni 
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And  indictments  by  writ  (probably  babeas  corpus  or  certiorari)  into  the 
Queen's  Bench ;  that  is  not  so  here ;  nor  can  the  remoyal  be  ascribed 
to  ^^  feigned  and  untrue  surmises."  The  statute,  if  construed  in  the 
largest  sense,  would  enable  the  Court  of  Queen's  Bench  to  get  rid  of 
writs  of  error  altogether  in  criminal  cases.  [Wildb,  G.  J.  They  would 
always  have  a  duty  to  discharge  as  to  the  writ.]  The  enactment  seems 
referable  entirely  to  prosecutions  in  which  no  judgment  has  yet  been 
pronounced.  P?arkb,  B.  Certainly  the  Court  of  Queen's  Bench  have 
thought  that  they  could  not,  as  a  court  of  error,  gi^e  judgment  where 
the  punishment  was  diBcretionary,(a)  because  they  did  not  know  the 
facts ;  and  that,  where  the  Court  below  had  already  giyen  judgment,  the 
case  could  not  be  remitted  ^thither  for  the  right  judgment  to  be  r^oj^g 
given.  Whether  or  not  they  adverted  to  stat.  6  H.  8,  c.  6,  is  not 
dear.]  Rex  v.  Ellis,  5  B.  &  C.  395,  Rex  v.  Bourne,  7  A.  &  E.  58,  and 
Bex  V.  Silversides,  3  Q.  B.  406,  412,  are  such  cases.  [Wilde,  C.  J. 
In  those  cases  the  verdict  was  not  defective ;  judgment  had  been  given 
by  the  Court  below ;  and  the  record  would  have  gone  back  to  the  same 
Court  in  order  that  a  different  judgment  might  be  pronounced  on  the  same 
facts.]  If  a  court  of  error  might  award  a  venire  de  novo  in  a  case  like  the 
present,  the  Court  of  error,  in  O'Connell  v.  The  Queen,  11  CI.  k  Fin.  155, 
might  have  awarded  it  as  to  part  of  the  indictment.  [Alderson,  B. 
Could  there  be  a  partial  venire  de  novo  ?]  Different  counts  are  like 
different  indictments :  the  judgment  on  each  is  distinct.  But,  if  the 
Court  of  error  cannot  send  a  case  back  to  the  Court  below  for  the  right 
judgment  to  be  given,  it  seems  clear  that  they  cannot  send  it  back  for 
a  new  trial.  In  Whitehead  v.  The  Queen,  7  Q.  B.  582,  where  sentence 
of  transportation  had  been  passed  for  a  shorter  term  than  the  law  pre- 
scribed, neither  course  was  pursued,  or  suggested.  If  a  venire  de  novo 
could  be  awarded  here,  it  may  be  asked  where  the  prisoners  could  be 
tried  ?  The  sessions  at  which  the  conviction  took  place  are  not  adjourned. 
The  form  of  entering  continuances,  as  used  on  poor  law  appeals,  is  not 
applicable  to  criminal  proceedings.  And,  generally,  "  if  no"  "  adjourn- 
ment of  the  session  be  made  (for  it  cannot  be  made  of  the  matter  itself 
only),  no  subsequent  session  has  any  power  to  make  an  order  in  the  case  :'* 
Dickinson's  Gruide  to  Quarter  Sessions,  61,  c.  1,  s.  5  ^(5th  ed.).  r«o20 
No  statute  authorizes  trying  at  a  second  session  to  which  there 
has  not  been  any  adjournment.  [Alderson,  B.  What  statute  enables 
US  to  postpone  a  trial  to  the  next  Old  Bailey  sessions  or  next  assizes  ?] 

doirn,  u  well  the  bodies  of  all  felon «  and  mnrtheren  brought  or  remored,  or  that  shall  b« 
i«moTed  or  brought  before  the  King  in  his  Bench,  as  their  indictments,  into  the  counties  whert 
the  same  mnrtben  or  felonies  hare  been  committed  and  done ;  and  to  command  all  Justices  of 
gaol  deliTery,  Justices  of  peace,  and  all  other  Justices  and  commissioners,  awtd  eyery  of  them,  to 
proceed  and  determine  upon  all  the  aforesaid  bodies  and  indictments  so  removed,  after  the  course  of 
the  eommon  law,  in  such  manner  as  the  same  Justices  of  gaol  deUreiy,  Justices  of  peace,  and  other 
eommissioners,  or  any  of  them  might  or  should  hare  done,  if  the  said  prisonen  or  indietmenti 
bad  nerer  been  brought  into  the  said  King's  Benoh." 
(a)  Rex  e.  Kenworthj,  1  B.  A  0.  711,  718. 
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Axiother  qtugtion.  is,  whether  avflninr  de  novo  be  i^  procew  at  aQ  m|>- 
plieable  to  thU  caee»  The  borough  jury  ie  summoiied  (under  etaft.  5ki 
W.  4,  c*  76,  8^  121),  not  to  determine  the  particular  iaeoe,  aa  in  a  «iv9 
eauae,  but  to  tr  j  aU  the  prisoners  of  die  eeaaion.  The  order,  therefore^ 
if  any,  should  be  that  the  Court  try  agaaii,  but  not  that  a  vsiire  de  noYO 
should  issue«  [Pabkb,  R  Generally,  a  court  of  oyer  and  tenniaei 
may  award  a  yenire  de  novo*  Does  the  statute  take  away  this  power 
from  the  sessions  ?]; 

The  jury  being  summoned,  not  to  try  certain  specific  issues,  but, 
generally,  the  prisoners  of  the  session,  it  is  no  Talid  objection  on  thii 
record  that  the  jury  are  stated  to  have  been  summoned  '*  to  recognise" 
whether  the  prisoners  or  either  of  them  is  or  are  guilty  of ''  the  felony" 
above  specified*  Independently  of  any  form  of  summons,  if  they  had 
been  merely  called  into  the  box  a  moment  before  the  trial,  they  were  a 
good  jury.  [Wilde,  C.  J.  They  are  sworn  to  speak  the  truth  '^  of  and 
concerning  the  premises ;"  that  is,  whether  the  prisoners  be  guilty  of 
the  '^  fdony"  before  specified.}  The  question,  then,  reduces  itself  hero 
to  the  point  whether  (assuming  that  different  offences  are  charged  in  the 
two  counts)  ^^  felony"  be  or  be  not  nomen  coUectivum.  ^'  Misdemeanor" 
wae  held  to  be  so  in  Bex  v.  Powell,  2  B.  &  Ad.  75 ;  and  that  decision 
has  never  been  overruled.  [Aldebson,  B.  If  you  succeed  on  this 
*8211  P^^^^  7^^  ^re-establish  the  judgment  of  the  quarter  sessions, 
"^  which  clearly  applies  only  to  one  offence.]  This  is  not  a  writ  of 
error  on  behalf  of  the  Grown.  [Aldebson,  B.  Must  not  we  give  the 
right  judgment  ?]  Only  as  far  as  regards  the  present  application.  This 
Court  will  reverse  that  which  the  plaintiff  in  error  seeks  to  reverse,  or 
will  refuse  to  do  so.  [Parke,  B.  We  must  reverse  all  that  we  find  to 
be  erroneous.  This  subject,  and  the  authorities,  were  considered  in 
Gregory  v.  The  Duke  of  Brunswick,  3  Com.  B.  481.]  (Reference  was 
dso  made,  in  this  part  of  the  argument,  to  8  Bac.  Abr.  118  (7th  ed.), 
tit.  £rror  (M)  2,  Rex  v.  Bourne,  7  A.  &  K  58,  Gildart  v.  Gladstone,  12 
East,  668,  and  note  (i)  to  Jaques  «.  Cesar,  2  Wms.  Saund.  101,  cc.  6th 
ed. :  but  it  is  not  thought  necessary  to  report  the  argument  at  more 
length,  as  the  jadgment  did  not  turn  upon  it.  See  no^,  w  to  crimiiul 
cases,  Stat.  11  k  12  Vict.  c.  78,  s.  5.) 

Even  if  ^'felony"  be  not  nomen  collectivum,  the  conviction  on 
this  record  must  be  taken  as  referring  to  the  felony  last  before  men- 
tioned ;  the  ^^  felony  aforesaid"  must  mean  the  felony  in  the  second 
count ;  Rex  v.  Richards,  1  M.  &  Rob.  177,  and  the  note  to  that  case, 
support  this  construction.  The  verdict,  as  far  as  regards  that  count,  is 
good ;  and  the  defendants  might  have  received  judgment  upon  it.  There* 
fore  they  cannot  be  tried  again  upon  this  record.  [Aldsbsok,  B.  The 
last  antecedent  to  ^^  aforesaid^  in  the  convicting  part  is  '*  the  felony  in 
the  indictment  aforeeaid  above  specified."] 

Waddingtofij  contri.    First.    Whenever  the  verdict  is  such  that  oe 
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^id  jiid§m«Bl  ooD  be  giyeft  upon  it,  ^wbetber  ttm,  tlie  fwsdiy  eob-  ^^^^^ 
Btitntion  of  tin  jury,  their  conduct^  or  the  nature  of  die  verdiet  ^ 
iteelf,  the  Govrt  which  revieivti  it  shotld  awatd  a  vemire  de  noro ;  Bex 
^  Wayner,  Hil.  8  E.  7  (cited  iti  Bex  e.  Hnggms^  2  Ld  Baym.  1585 ; 
8.  G.  2  Stra.  887,  8,  and  in  Wedderbnro'a  Gate,  Foat  C.  L.  22,  27), 
aopports  this  propoeition  and  answers  the  snggestien  that  a  venire  de 
Aovo  can  isese  only  where  die  pai^y  hae  not  beett  in  jeopardy.    There^ 
<m  a  prosecntion  for  murder,  the  jnry  took  a  writlen  Terdiot  from  the 
hands  of  the  priaoner,  and  brought  it  in  aa  their  own  >  and  the  jury  were 
discharged  of  the  priaoner,  and  a  new  venire  awarded.    In  Arundera 
Case,  6  Rep.  14  a,  where  the  crime  chargad  was  capital,  a  venire  de 
ttovo  was  awarded.     There,  indeed,  the  Court  gave  as  a  reason  that  the 
defendant's  life  had  never  been  in  jeopardy.    But  m  Bez  e.  Keite,  1  Ld. 
Baym.  138,  where  a  jury  to  which  no  objection  was  made  gave  a  defect 
ive  verdict  in  a  case  of  capital  felony,  HoLt,  0.  J.,  said :  <^  If  the  venUot 
ia  imperfect,  no  judgment  can  be  given,  but  a  venire  de  novo  ought  to 
iaaue.     For  though  it  ia  a  special  verdict^  yet  it  cannot  be  amended  by 
the  notes  in  felony,,  as  it  might  m  civU  ca«ae8<"    And  two  ether  Judges 
expressed  the  aame  opinion.    No  venive  de  novo  iiaaed  in  that  oaae ; 
but,  on  objeetiona  to  the  indicUnent,  it  was  (|aadked  wttb  the  eonaent  of 
die  Crown,  and  the  prisoner  was  bailed^  to  be  tried  at  the  next  assiies. 
It  cannot  be  said  that  the  prisoner,  there,  Waa  not  in  jeopardy  by  the  ver- 
dict, if  the  indictment  had  been  good.     La  Beat  «.  Huggina,.2  Ld.  Raym. 
1585,  *'  the  Judgea  came  to  no  reaolutio%  thai  a  venire  faeiaa  de  novo 
eould  not  *iBaw  after  a  apedal  verdict  in  any  capital  caae ;  it  being  pMoo 
annecesaary  for  them  to  determine  that  question ;"  for  they  held  '* 
that  the  ^'  v^dict  was  not  ao  uncertab,  as  that  judgment  could  not  be 
given  upon  it."    ( WaidingUm  here  commented  on  the  expreseions  uaed 
in  aeveral  contemporaneoua  reporta  of  Bex  v.  Keite,  1  Ld«  Baym.  188, 
141,  Comb.  406,  Skinn.  666,  Holt,  481»  and  Bex  e«  Huggina,  2  Ld. 
Baym.  1574^  2  Stra.  882,  1  BamaroL  K.  B.  858^  886 :  but  the  courae 
taken  by  the  Court  in  deciding  the  preaent  caae  makea  it  unneeeaaary  to 
wpott  this  part  of  the  argumeat  at  length*)    [Aldsmok,  B.   Can  there 
be  a  venire  de  novo  on  a  special  verdict  f    Pabke,  B.    There  may  if  the 
liaets  are  imperfectly  found.}    This  Court  grants  it  on  special  verdict  in 
Divil  easeai    It  haa  been  doae  lately  .(a)    ht  Bex  e.  Hayeay  2  Ld.  Baym. 
1518, 1521,  the  Court,  referring  to  civil  caaea  which  had  been  cited  in 
argument,  aaid :  '^  If  a  jury  finda  but  part  of  the  matter  put  in  isaue, 
And  aaya  nothing  aa  to  the  real ;  the  veriiet  ia  ill,  and  a  venire  faeiaa  de 
novo  ^all  iaaue,  if  no  judgment  is  given ;  but  if  judgment  is  given  upon 
0nch  verdiot,  it  shall  be  reveraed*    So  if  a  apecial  verdiet  ia  imperfect, 
i^nd  don't  take  in  the  whole  in  iaaue,  a  venire  faeiaa  de  novo  riiaU  be 
granted.    Or  if  the  apecial  verdict  is  such,  that  no  judgment  can  be  given 
upon  it,  as  the  6aee  cited  ef  Oro.  Jbe^  fiL(&)  But  Aen  the  Court  held, 

(a)  Bm  Tukorad  v.  Christy,  13  BL  ik  W.  Sl6. 
(ft)  Amoelmf  v.  Aueelma^  Ch>.  Jao.  81. 
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that  in  this  case,  as  the  Not  gmit  j  went  to  the  whole  indictment,  so  the 
verdict  was  found  as  to  all  the  offences  charged  in  the  indictment."  Hei« 
the  granting  of  a  venire  de  novo  is  treated  as  subject  to  those  conditiooB 
*8241  ^^  ^  criminal  case  *which  prevailed  in  a  civil  one ;  and  no  di8tm^ 

^  tion  is  noticed  as  to  the  matter  in  issue  being  a  felony,  or  the  party 
charged  having  been  in  jeopardy.  Nor  was  this  latter  circumstance  relied 
upon  in  Bex  v.  Woodfall,  5  Burr.  2661,  2669,  where  the  verdict  iru 
pronounced  by  a  competent  jury,  and  a  venire  de  novo  was  granted  be- 
cause the  verdict  was  ambiguous.  In  Bex  v.  Fowler,  4  B.  &;  Aid.  273, 
where  the  county  justices  in  quarter  sessions  had  set  aside  a  verdict  and 
awarded  a  venire  de  novo  for  misconduct  of  a  juryman,  this  Court,  in 
effect,  recognised  their  authority  to  grant  the  venire.  It  was  returnable 
at  the  next  quarter  sessions,  and  rightly ;  for  the  sessions  were  the  same 
court,  though  consisting  of  different  justices.  That  was  a  case  of  felony, 
and  the  defendant  had  been  in  jeopardy.  Gray  v.  The  Queen,  11  CL  & 
Fin.  427,  is  the  only  instance  which  has  been  found  of  a  venire  de  noTO 
being  ordered  by  a  court  of  error  in  a  case  of  felony :  but  it  is  an  ex- 
press authority.  There  a  trial  and  conviction  had  taken  place,  and  the 
verdict  was  good  in  itself.  Much  of  the  argument  now  urged  on  the 
other  side  would  have  been  applicable ;  yet  the  House  of  Lords  directed 
the  Irish  Court  of  Queen's  Bench  to  award  a  venire  de  novo.(a)  The 
^oatrx  decisions,  therefore,  show  that  on  *this  point  there  is  no  distino- 

^  tion  between  criminal  and  civil  cases. 
Then  it  is  contended  that,  even  in  civil  cases,  a  venire  de  novo  is  not 
granted  where  the  proceedings  originate  in  an  inferior  court.  But  that 
is  where  the  Court  is  of  an  inferior  nature,  as  in  Trevor  v.  WaU,  1  T.  B. 
151.  And  the  language  of  the  Court  of  Queen's  Bench  in  that  caee 
(which  was  adopted  as  a  governing  authority  in  Bishop  v.  Kaye,  3  B.  & 
Aid.  605)  shows  that  the  rule  is  one  of  practice  (like  the  refusing  to 
grant  a  new  trial  where  damages  are  below  20{.),  not  of  right.  The 
practice  has  probably  been  grounded  on  the  cases  in  which  it  has  been 
held  that  an  inferior  court  cannot  grant  a  new  trial ;  The  Case  of  the 
Mayor  and  Aldermen  of  Bristol,  2  Salk.  650,(i)  Brooke  i^.  Ewers,  1  Stra. 

(a)  WaddingUm  read  the  following  entry  on  the  record  in  Gray  v.  The  Qaeen.  "At  whioh  daji 
before  our  Lady  the  Qaeen  and  the  Peers  in  the  same  Conrt  of  Parliament,  now  here  at  Weit- 
mhuter  in  the  conntj  of  Middlesex  assembled,  oome  as  weU  the  said  Bamnel  Gray  by  his  attonicy 
as  the  said  Walter  Bourne,  ooroner,  and  attorney  of  oar  said  Lady  the  Qaeen,  who  proseentsi 
for  oar  said  Lady  the  Qaeen  in  this  behalt  Whereapon,  all  and  singalar  the  premises  harinf 
been  seen,  and  by  the  said  Coart  of  Parliament  now  here  ftiUy  anderstood,  and  as  well  the  record 
and  proceedings  aforesaid,  and  the  Judgment  thereupon  giren,  as  also  the  sereral  matters  betee 
assigned  for  error,  being  diligently  examined  and  insp  <cted,  and  matare  deliberation  therapea 
had :  It  appears  to  the  said  Oourt  of  Parliament  now  here,  that  the  Judgment  before  f^rsa  li 
eirroneous.  Therefore  it  is  consideivd  and  adjudged  by  the  same  Court  of  Pariiament  that  nA 
Judgment  be^  and  the  same  is  hereby,  aoc<»dingly,  rerersed ;  and  that  the  Court  of  Qases'l 
Beneh  in  Ireland  do  award  a  renire  fkcias  de  noTO,  and  proceed  according  to  law;  and  thai  tlbd 
lecord  aforesaid  be  remitted  to  the  said  Court  of  Queen's  Bench  in  Ireland." 

See  authorities  collected  in  note  (a)  to  Daries  «.  Pieree,  S  T.  B.  135, 128. 

(ft)  Bee  Begina  «.  Hill,  1  Salk*  SOL 
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113,  Bayly  v.  Boorne,  1  Stra.  892,  Regina  v.  Hill,  1  Salk.  201,  Rex  v. 
Peters,  1  Burr.  568, 571.  But,  farther,  ''  the  Court  of  Quarter  Sessions 
is  a  court  of  oyer  and  terminer,  and  is  not  a  court  of  inferior  jurisdiction ;" 
Rex  V.  Smith,  8  B.  &  C.  841,  848,  per  Lord  TsktbbdeK,  G.  J.  In  Rex 
v»  Fowler,  already  cited,  the  proceeding  was  at  quarter  sessions. 

*It  has  been  suggested,  as  a  difficulty,  that  the  record  is  no  r«ooA 
longer  in  the  original  court,  but  in  the  Queen's  Bench.  But,  in  ^ 
Comer's  Crown  Practice,  10-2,  tit.  Error ^  it  is  said  that  *^  the  return"  to 
a  writ  of  error  ^^  is  made  by  annexing  the  engrossment  of  the  record  of 
the  judgment  (the  original  indictment  need  not  be  returned),  and  by 
endorsing  the  writ,"  &;c.  The  writ  of  error  does  not  of  itself  remove 
the  indictment ;  and  there  has  been  no  certiorari.  It  is  not  correct  to 
say  that,  on  writ  of  error,  even  before  stat.  11  G.  4  &  1  W.  4,  c.  YO, 
the  record  itself  went  from  the  original  court :  this  appears  from  Rich- 
ardson V.  MeUish,  8  Bing.  884.  [Maulb,  J.  A  record  remains,  and  a 
record  is  sent  up ;  the  difficulties  have  arisen  &om  imagining  that  there 
is  but  one  reoord.(a)  O'Connell  v.  The  Queen,  11  CI.  &  Fin.  155,  seems 
to  be  an  authority  against  you,  negatively  at  least,  as  no  venire  de  novo 
was  granted  there.  Wildb,  C.  J.  None  was  asked  for.]  No  question 
was  put  to  the  Judges  on  the  subject.  And  there  were  some  good  counts. 
If  the  Attorney  General  would  have  entered  a  nolle  prosequi  on  the 
others,  a  judgment  could  have  been  given.  As  to  the  record,  there  is, 
in  the  view  of  the  law,  a  complete  record  now  in  the  Court  of  quarter 
sessions.  [Maulb,  J.  The  regular  record  of  quarter  sessions  would 
have  one  caption  to  a  number  of  indictments.  That  shows  that  the 
record  of  this  case  is  not  sent  up  exactly  as  it  is,  but  something  is  tran- 
scribed.] 

If  it  has  been  rightly  argued  that  the  Court  of  ^Queen's  ri^oan 
Bench  ought  itself  to  have  awarded  a  venire  de  novo  instead  of  ^ 
remitting  the  case  to  the  Court  below,  this  Court  can  now  give  the  pro- 
per judgment.  It  is  argued  that  this  cannot  be  done,  because  the  plain- 
tiff in  error  seeks  only  a  reversal,  and  there  is  no  writ  of  error  prose- 
cuted by  the  Crown.  [Pabkb,  B.  I  thought  that  point  had  been  settled 
by  Gildart  t;.  Gladstone,  12  East,  668 ;  (()  but  doubts  have  been  raised 
upon  it  since.]  The  Court  of  error  must  give  the  judgment  which 
appears  right  on  the  whole  record,  though  the  writ  of  error  is  brought 
by  defendants.  In  Rex  v.  Ellis,  5  B.  &;  C.  895,  and  Rex  v.  Bourne,  7 
A.  &  E.  58,  the  attention  of  the  Court  of  King's  Bench  was  not  drawn 
to  Stat.  6  H.  8,  c.  6,  which  gives  the  Justices  of  that  Court  authority 
/'by  their  discretions,  to  remand"  felons,  with  their  indictments,  to  the 
counties  in  which  the  felonies  were  done,  and  to  command  all  justices 
of  gaol  delivery,  &c.,  to  proceed  on  the  indictments.    In  Rex  v.  Ken- 

(a)  His  Lordahip  referred  to  a  Uto  patent  oaae  before  the  Bxoheqiier  Chamber;  probablj 
Bjnner  v.  The  Qneeni  9  Q.  B.  628. 
(6)  See  Pomu  it.  Foneft^  p.  949,  poit 
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worthy,  1  B.  &;  C.  711,  wbere  tbe  Court  below  had,  m  effect,  pronomieeA 
no  judgment,  Abbott,  C.  J.,  said :  '^  There  is  no  doubt  that,  at  commoa 
law,  where  the  punishment  is  not  discretionary,  the  record  of  an  inferior 
court  may  be  remoyed  into  this  Court,  and  we  may  pronoimee  judgment.^ 
But  in  Rex  v.  Kenworthy  it  was  irequired  by  statute  (2  6.  2,  c.  25,  s.  2), 
that  the  sentence  should  be  pronounced  by  the  Cowt  before  which  the 
party  was  convicted  ;  and  therefore  the  case  was  remitted  for  judgment 
to  the  Court  of  Assizes  at  Chester.  [Maulb,  J.  The  Cbief  Justice  of 
Chester  was  at  that  time  a  continuing  officer.]    'No  -mention  was  made 

*8281  ^  "^^*  ^  ^'  ^'  ^^*  ^'  '^  ^'  ^'  Ellis,  where  the  Court  ef 
-^  King's  Bench,  as  a  court  of  error,  declined  to  pass  any  sentence, 
the  punishment,  under  stat.  4  G.  1,  c.  11,  s.  1,  was  discretionary,  and 
the  Court  could  neither  pass  the  sentence,  not  having  tried  tlie  prisoi^r, 
nor  award  a  judicare  de  novo  to  the  Court  which  had  tried  and  sentenced. 
But  in  Rex  v.  Bourne,  Lord  Dbitm an,  C.  J.,  and  Littu^alb,  J.,  appear 
to  have  acted  upon  Rex  v.  ISlis  as  a  decisive  a«th<Hnty,  not  bearing  im 
mind  that  the  punishment  in  Bourne's  case  was  ascertained  by  statute  (T 
&;  8  G.  4,  c.  29,  s.  11),  and  not  discretionary.  Parbsok,  J.,  is  indeed 
reported  to  have  said :  '^  As  to  the  argument  that  this  Court  caanet 
interfere  because  the  punishment  is  discretionary,  I  think  it  is  &r  best 
to  proceed  by  a  broad  rule,  and  to  say  that  the  discretioA  makes  no  dif- 
ference:" but  this  can  hardly  be  an  accurate  representatioii  ef  the  j«^ 
ment.  [Albbrsoit,  B.  If  the  remark  be  confined  to  the  sending  back 
a  judgment  of  one  session  to  be  reviewed  at  another,  it  is  very  clear.] 

It  has  been  suggested  that  the  Court  of  Queen's  Bench  should  itself 
have  ordered  the  venire  de  novo  (if  it  coilld  issue),  and  not  have  directed 
the  Court  below  to  award  it.    It  maybe  admitted  that  the  former  course 
might  have  been  taken ;  but  the  latter  agrees  with  eetiMidied  practice ; 
Eynaston  t;.  The  Mayor,  &c.,  of  Shrewsbury,  2  Stra.  1061,  and  A^ 
authorities  cited  in  note  (2)  to  that  case ;  Kent  v.  Kent,  ^2  Stra.  971. 
[Platt,  B.    In  Clement  v.  Lewis,  8  B.  k  B.  297,  the  Xxcheqvw  Gbaa- 
ber  directed  the  Court  below  to  award  a  venire  de  novo.]    The  Coui 
*829il  *^  ^"^^  ^^^  awarded  it  in  Angle  v.  Alexander,  T  Bing.  119, 
J  and  in  Gray  v.  The  Queen,  11  CI.  &  Fin.  487.(«)    Th^e  is 
nothing  to  prevent  tiie  Recorder  from  issuing  the  venire.  •  The  ordinsiy 
Quarter  Sessions  had  the  power,  generally,  of  summening  juries,  and 
must  have  been  supposed,  at  least,  to  issue  a  dis^et  venire  in  each  esse; 
4  Hawk.  P.  C.  8T5,  6,  B.  2,  c.  41,  s.  1  (7th  ed.),  8  Bum's  Justice,  958, 
et  seq.,  tit.  tTtirort,  sect.  7,(fr)  and -the  Recorder,  by  stat.  6  &  6  W.  4^e. 
76,  s.  105,  has  the  same  power  as  a  Court  of  Quartw  Sessions  to  do  all 
thix^  necessary  to  the  jurisdiction  of  iruch  a  court.    Sect.  181  provides 
generally  for  me  return  of  jurors  to  try  all  the  issues  joined  at  the 
MBsions,  but  does  n.ot  Aodify  the  priictice  ^  to  tbe  trial  p.f  such  issues 
respectively. 
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The  qaefition  remains,  whether,  if  the  Court  think  that  the  verdict  at 
sessions  was  right,(a)  judgment  wa  be  given  here  that  the  defendant^ 
e&nt  sine  die  ?  [Peacock.  The  defendants  ask  onlj  to  have  the  judg- 
ment of  the  Queen's  Bench  reversed  as  to  the  venire  de  novo.  But,  if 
this  court  .think  the  judgment  of  the  Sessions  erroneous,  they  may  reverse 
that.  Mauls,  J.  Can  the  defendants  say  that  we  may  not  give  the 
precise  judgment  which  the  Queen's  Bench  ought  to  have  given  ?]  A 
distinction  as  to  this  point  is  drawn  in  Serjt.  Williams's  note  (1)  to  Ja- 
ques  V.  Cesar,  2  Wms.  Saund.  101  ccj  6th  ed.^  between  writs  of  error  by 
plaintiff  and  by  defendant ;  but,  in  note  («)  to  that  case  in  the  last  edi- 
tion (note  (z)  in  the  fifth),  the  distinction  is  treated  as  no  longer  tenable^ 
*and  it  is  said  that  '*  the  judgment  shall  be  the  same  as  that  which  |-^q<w| 
the  Court  below  ought  to  have  given."  [Pabkb,  B.  If  we  are  '- 
merely  to  reverse  the  judgment  here,  without  giving  any  other,  it  seems 
that  we  must  reverse  it  in  toto.]  That  is  so.  A  venire  de  novo  was 
awarded  by  the  Exchequer  Chamber  in  Trafford  v.  The  King,  8  Bing. 
204,  on  an  imperfect  special  verdict ;  the  writ  of  error  being  brought  by 
the  defendants  below.  Conway  and  Lynch  v.  The  Queen,  7  Irish  Law 
Bep.  149  (Q.  B.  Hil.  1845),  may  be  cited  on  the  other  side  to  show 
that,  if  there  be  no  legal  verdict,  the  defendants  ought  to  stand  as  if 
acquitted ;  but  the  language  of  Crampton,  J.  (p.  178),  there  is  strongly 
in  favour  of  a  venire  de  novo.  {Alderson,  B.,  cited  the  beginning  of 
Lord  Mansfiblb's  judgment  in  Rex  v.  Shipley,  4  Doug.  78, 162.] 

Peacock,  in  reply.  No  case  of  felony  has  been  cited  in  which  a  veniro 
de  novo  has  been  awarded  simply  on  account  of  an  imperfect  verdict. 
Gray  v.  The  Queen,  11  CI.  tc  Pin.  427,  for  instance,  was  a  case  of  mis- 
trial. A  prisoner  is  in  jeopardy  if,  on  the  pronouncing  of  the  verdict, 
he  would  be  liable  to  punishment  but  for  something  subsequent.  [Al- 
DERSON,  B.  That  is,  if  he  is  in  jeopardy  of  judgment ;  but  he  is  not  so 
if  the  verdict  is  defective.]  The  passage  cited  on  the  other  side  from 
Rex  V,  Hayes,  2  Ld.  Raym.  1521,  is  only  a  dictum.  The  same  remark 
applies  to  the  expressions  which  have  been  referred  to  in  Rex  v.  Eeite, 
1  Ld.  Raym.  141.  The  uncertainty  of  the  verdict  there  is  noticed  by 
Lord  Hardwiokb  in  Rex  v.  Burridge,  8  P.  Wms.  489, 498.  *In  p^^Qo^ 
Rex  V.  Woodfall,  5  Burr.  2661, 2669,  the  award  of  the  venire  de  •-  ^" 
noYo  was  a  concession  to  the  defendant.  [Wildb,  C.  J.  Was  not  the 
verdict  uncertain,  at  least  to  the  extent  that  no  judgment  could  be  given 
upon  it  ?  I  should  have  thought  it  an  acquittal.  Mauls,  J.  It  was  no 
great  favour  to  the  defendant  to  send  the  case  back  for  trial,  when,  as  it 
stood,  there  could  have  been  no  judgment  ]  In  Conway  and  Lynch  v. 
The  Qaeen,(i)  the  judgments  of  the  majority  of  the  Court,  as  far  as  they 

(a)  Waddii^tm  Mid  ha  ihoald  Boi  bow  oonlend  ihst  IU007  WM  aoawa  ooiBMlfanuiii  littHpg 
vifiMd  OB  th«  coBlf>ry  MMaiption  In  Ibe  QnMn'i  BcboIl 

(6)  As  to  the  defendiatfi  eonMnt  to  a  diimiii^l  of  the  J1117  or  poi ^ntmeai  of  the  Mai,  Alsu^ 
101,  a^flltod  »»«.  IMU,  I  CMtt  B«p.  401,490. 
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bear  on  this  case,  are  in  favour  of  the  present  plaintiffs  in  error.  Cramp- 
TOK,  J.,  there  admits  that  the  taking  of  an  imperfect  verdict  is  the  same 
in  effect  as  discharging  the  jury  without  their  having  given  any  verdict 
Here,  in  effect,  the  jury  have  been  so  discharged.  Two  felonies  being 
alleged,  they  have  convicted  of  "  the  felony  aforesaid,"  not  saying  which, 
and,  therefore,  as  to  one  felony,  have  given  no  verdict.  If  the  defend- 
ants were  tried  again,  it  would  be  uncertain  which  was  the  offence  for 
which  they  were  to  be  tried. 

The  Court  of  error  cannot  give  the  judgment  which  the  Court  below 
ought  to  have  given ;  for  it  cannot  know  the  facts.  This  was  so  held  by 
the  Irish  Court  of  Queen's  Bench  in  Regina  v,  Houston,  4  Irish  Law 
Bep.  174  (Q.  B.  Hil.  1842),  where,  on  demurrer  to  an  indictment, 
the  defendant  had  judgment  at  the  assizes,  and  the  court  of  error  re- 
versed the  judgment  but  refused  to  pass  a  sentence.  [Aldebson,  B.  No 
one  could  have  been  authorized  to  do  so  in  that  case.  Fa&ke,  B.  In  a 
*8321  ^^^^  ^^^  ^^^  plaintiff  in  error  comes  to  *be  relieved  from  a  judg- 
^  ment  for  the  defendant,  and  to  be  remitted  to  his  own  right ;  but 
then  the  question  arises,  how  the  Court  of  error  can  know  what  that 
right  is.  Maule,  J.  Is  there  any  instance  in  which  a  Court  of  error 
has  pronounced  the  judgment  in  a  criminal  case  ?]  None  has  been  found. 
In  Rex  V.  Kenworthy,  1  B.  &  C.  711,  the  Court  below  was  directed  to 
give  the  judgment. 

There  is  no  record  in  the  Court  below,  on  which  the  defendant  could 
be  tried  again ;  for  that  which  is  sent  to  the  Court  of  Queen's  Bench 
becomes  the  record,  and  that  which  remains  in  the  Court  below  ceases  to 
be  the  record ;  Coot  v.  Linch,  1  Ld.  Raym,  427.  On  this  point,  9  Yin. 
Abr.  516,  &c.,  tit.  JError  (P),  pi.  1, 2, 16, 17,-18  Vin.  Abr.  179,  tit.  Record 
(K),  pi.  1,-7  Vin.  Abr.  88,  tit.  Court  (a  9,)  pi.  7,  8,— may  also  be 
referred  to.  In  the  last  cited  placitum  it  is  said  that  the  record  shall  not 
be  remanded  ^'  where  both  Courts  are  at  common  law,  as  the  Chancery 
and  B.  R.  in  case  of  a  traverse,  &c.,  or  other  issue  joined  in  Chancery ; 
for  this  shall  be  tried  in  B^  R.  and  there  shall  remain,  and  there  judg- 
ment shall  be  given."  [Wilde,  C.  J.  The  reason  given  implies  that 
the  record  shall  not  go  back  if  justice  can  be  eff(M»tually  administered 
where  it  is.  Waddington  mentioned  the  Baron  de  Bode's  Case,  8  Q.  B. 
208,  and  Bynner  v.  The  Queen,  9  Q.  B.  523.] 

Nothing  prevents  this  Court  from  reversing  the  judgment  of  the  Queen's 
Bench  as  to  the  venire  de  novo,  leaving  the  residue  untouched :  as  to  that 
a  cross  writ  of  error  may  be  brought.  [Parke,  B.  This  subject  was 
♦8881  ™^^^  considered  in  Gregory  v,  the  Duke  of  ^Brunswick,  3  Com. 
B.  481.  RoLFB,  B.  Your  assignment  of  errors,  and  the  prayer, 
extend  to  the  whole  judgment.]  The  parties  complain  of  the  judgment 
80  far  only  as  it  is  against  them.  At  all  events  they  are  not  bound  by 
the  prayer.  [Wilde,  C.  J.,  referred  to  8  Bac.  Abr.  118  (ed.  7),  tit 
Error  (M),  2,  from  **If  judgment  be  given,"  to  "  which  the  first  court 
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might  have  done/']  The  authorities  show  that  the  plaintiff  in  error  ia 
entitled  to  have  that  undone  which  was  done  against  him,  and  that  done 
which  ought  to  haye  been  done  for  him.(a)  [Maulb,  J.  The  judgment  in 
the  Queen's  Bench  is  that  the  verdict  and  judgment  below  be  '^  set  aside 
and  annulled,"  not  ^^  reyersed."(i)]  This  Court  might,  if  it  saw  occasion, 
reverse  the  judgment  of  the  Sessions.  That  a  judgment  may  be  reversed 
for  80  much  as  a  plaintiff  in  error  complains  of,  appears  from  Smith  v. 
Shaldham.(e)  [Wildb,  C«  J.  The  cause  there  was  between  individuals, 
not  between  a  party  and  the  Crown.  And  cross  vnrits  of  error  were 
brought,  so  that  the  judgments  might  be  considered  as  independent  of 
each  other.  Here  it  is  a  question  whether  we  have  not  before  us  an 
entire  judgment,  which  we  must  correct  wholly  if  at  all.] 

Then,  if  the  whole  record  be  looked  to,  the  judgment  of  the  Sessions 
ifl  bad,  and  ought  to  be  reversed,  the  indictment  showing  two  offences, 
and  the  verdict  being  found,  and  sentence  passed,  for  one  only,  and  not 
distinctly  applied  to  either.  (The  judgment  of  the  Court  ^renders  c^qqa 
it  unnecessary  to  detail  the  arguments  on  this  point.  The  autho- 
rities  discussed  were :  as  to  the  indictment.  Rex  o.  Powell,  2  B.  &  Ad. 
75,  O'Gonnell  v.  The  Queen,  11  CL  &  Fin.  155,  OIBrian's  Case,  1  Den. 
C.  C.  9,  Bex  V.  Hayes,  2  Ld.  Raym.  1518,  Harris  v.  Evans,  Orl.  Bridg. 
547,  558,  Deere  v.  Ivey,  4  Q.  B.  879,  Taylor  v.  Cole,  8  T.  R.  292  ;  as 
to  the  verdict  and  judgment,  Bex  v.  Bourne,  7  A.  JD  £•  58,  Bex  v.  Wal- 
oott,  4  Mod.  895,  O'Brian's  case,  and  Downing's  case,  1  Den.  C.  C.  52.) 

Waddtngtan  (being  permitted  to  reply  on  this  point)  contended  that 
the  Sessions  had  given  a  right  judgment ;  for  that,  construing  the  record 
nt  res  magis  valeat,  it  must  be  taken,  either  that  the  jury  found  only  one 
offence  to  have  been  committed  (which  was  consistent  with  the  language 
of  the  record  as  to  the  pleading  and  bringing  in  of  the  verdict),  or,  if 
there  were  two  offences  found,  that  a  judgment  of  ten  years'  transporta* 
tion  had  been  passed  for  the  offence  charged  in  the  first  count,  and  a 
judgment  of  seven  years,  included  in  the  ten,  for  the  offence  in  the  sec- 
ond. As  to  the  first  supposition,  he  urged  that  the  same  offence  might 
be  charged  in  two  different  counts  without  the  use  of  the  word  ''  other.'* 
And,  as  to  the  second,  he  referred  to  stat.  7  &  8  G.  4,  c.  28,  s.  10,  which 
empowers  courts,  in  cases  of  felony,  to  make  a  second  sentence  of  im- 
prisonment or  transportation  take  effect  from  the  expiration  of  the  first, 
thus  implying  that,  in  the  absence  of  such  enactment,  the  two  sentences 
would  have  been  concurrent.  And  he  referred  to  the  judgment  of  Lord 
Campbbll  in  O'Connell  v.  The  Queen,  11  CI.  k  Fin.  417. 

*Peaco€ky  as  to  the  last  point,  contended  that  the  Court  could  r^oQc 
not  form  conjectures  as  to  the  intended  application  of  the  sen-  *- 

(a)  WaMiitgUm  referred  to  Com.  Dig.  PUader  (3  B  20)  on  this  point 
(6)  Waddingion  itated  that  the  expression  had  been  used  adrisedly,  as  most  applicable  here, 
(e)  Macqneen's  Practical  Treatise  on  the  Appellate  Jurisdiction,  Ac,  of  The  House  of  Lnrdi 
4c.,  420. 
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tenoe,  but  rnuBt  look  to  what  had  been  done :  and  that  some  part  of  the 
judgment  must  be  ascribed  distinctly  to  the  second  eonnt. 

Cfur.  ad9»  vuM. 

Pabkjb,  B.,  now  delivered  the  judgment  of  the  Gonrt. 

This  case  came  before  ns  upon  a  writ  of  error  npon  a  judgment  of  the 
Ckmrt  of  Queen's  Bench  reyersing  a  judgment  of  the  Court  of  Quarter 
sessions  held  in  and  for  the  cit j  and  county  of  the  city  of  Chester,  and 
directing  the  award  of  a  venire  facias  de  novo.  It  appears  by  the  record 
that  the  judgment  reversed  was  pronounced  upon  an  indictment  which 
contained  two  counts;  the  one  count  charging  a  stealing  of  certain 
moneys  above  the  value  of  bh  in  a  dwelling-house,  the  other  count 
charging  simply  a  stealing  of  moneys  of  the  same  description  as  those 
contained  in  the  first  count.  l%e  jury  process  directed  the  jury  to  be 
sommoned  to  inquire  if  the  plaintiffs  in  error  were  guilty  of  the  felony 
in  the  indictment  specified ;  and  the  verdict  as  set  forth  found  the  said 
plaintiffs  guilty  of  the  felony  aforesaid.  Upon  this  verdict  the  plaintiflb 
in  error  were  adjudged  to  be  transported  f<»r  ten  years. 

Upon  this  judgment  error  was  brought  in  the  Court  of  Queen's  Bench ; 
and,  upon  the  argument  in  that  Court,  it  was  contended  that  die  judgment 
was  erroneous  and  ought  to  be  reversed.  The  objection  mainly  relied 
upon  to  reverse  the  judgment  was,  that  the  verdict  was  uncertain,  and 
could  not  be  made  the  foundation  of  any  legal  judgment,  because  the 
♦fi^fn  *^^^^^^^^  contained  two  counts  charging  distinct  offences,  and 
-'to  which  diflbrent  judgments  were  applicable,  and  that,  the  finding 
of  the  jury  being  that  the  plaintiffii  in  error  were  guilty  of  *^the  felony 
aforesaid,"  in  the  singular  number,  it  could  not  be  deemed  to  include  a 
finding  upon  both  cotmts,  and  the  Court  had  no  authority  to  apply  it  to 
either  count  in  particular;  and,  as  the  judgment  of  transportation  f<v 
ten  years  was  applicable  only  to  the  more  aggravated  ofibnce,  charged  in 
the  first  count,  therefore  the  judgment  pronounced  by  the  Court  of 
Quarter  sessions  was  erroneous  and  ought  to  be  reversed. 

The  Comrt  of  Queen's  Bench  pronounced  a  judgment  of  reversal,  with 
a  direction  that  a  venire  de  novo  should  be  awarded  by  the  Court  of 
Quarter  sessions :  and  upon  that  judgment  the  present  writ  of  error  was 
brought ;  and  the  tase  was  ably  argued  before  us  at  the  sittings  after 
last  Michaelmas  term,  when  numerous  authorities  were  referred  to,  snd 
it  was  contended,  upon  the  part  of  the  plaintiffs  in  error,  that  the  judg* 
ment  of  the  Court  of  Queen's  Bench  was  erroneous  in  the  respect  of 
having  directed  the  Court  of  Quarter  sessions  to  award  a  venise  de  novo, 
and  that  so  much  of  the  judgment  as  contained  that  direction  ought  to 
be  reversed.  Upon  the  part  of  the  Crown  it  was  contended  that  the 
original  judgment  of  the  Court  of  Quarter  sessions  was  right,  and  ought 
not  to  have  been  reversed,  but  that,  if  the  judgment  of  reversal  was 
right,  the  4u'ection  to  award  a  venire  facias  de  novo  properly  formed  a 
part  of  the.  judgment. 
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We  bare  considered  the  arguments  urged  before  ns,  and  have  referred  te 
the  nmnerons  authorities  which  *were  cited  in  the  conrso  of  them.  r«co7 
And  we  are  of  opinion  that  the  judgment  of  the  Court  of  Queen's  ^ 
Bench  must  be  affirmed.  We  have  had  some  doubt  whether  the  original 
judgment  of  the  Court  of  Quarter  sessions  was  wrong,  and  whether  that 
judgment  ought  not  simply  to  have  been  affirmed  on  the  ground  that  the 
term  '^felony"  was  nomen  coUectivum  as  well  as  the  term  '*  misdemeanor,*^ 
and  that,  both  the  counts  being  good  and  both  found  to  be  true,  the  case 
fen  within  the  principle  of  the  decision  of  Bex  v.  Powell,  which  was  cer- 
tainly not  expressly  overruled  by  the  decision  of  the  House  of  Lords  in 
O'Connell  v.  The  Queen,  which  proceeded  mainly  on  the  ground  that  judg- 
ment was  given,  in  part  at  least,  on  a  bad  count.  If  the  word  *'  felony** 
ought  to  be  deemed  to  be  nomen  coUectivum,  in  that  case  no  judgment 
wonld  have  been  given  for  what  was  not  an  offence,  both  the  counts  being 
good,  nor  any  which  the  record  would  not  warrant.  It  is  unnecessary, 
however,  to  determine  that  question ;  for,  on  referring  to  the  language' 
of  the  precedents,  we  agree  in  the  construction  put  by  the  Court  of 
Queen's  Bench  on  the  term  '*  felony."  It  is  said  that  the  practice  of 
the  officer  in  open  Court  on  an  indictment  for  felony,  though  it  may  con* 
tarn  several  counts,  is  to  ask  the  jury  if  he  be  guilty  of  the  felony  afore- 
said ;  but,  if  such  be  the  practice,  the  record  itself,  where  there  are  two 
eoonts,  states  the  jury  to  find  the  prisoner  guilty  of  the  ieveral  felonies 
and  trespasses  aforesaid ;  see  Co.  Entr.  852  b  ;(a)  and  where  two  acts 
of  treason,  de  proditionibus  prsedictis,  ib.  860  i,  861  a.  Where  the  award 
of  a  venire  is  to  try  one  felony ^  it  is  to  try  whether  he  be  *guilty  r^gog 
of  a  certain  felony  and  murder;  Arundel's  Case,  Tremaine's  P.  ^ 
G.  271.  These  authorities  are  sufficient,  we  think,  to  warrant  the  opinion 
of  the  Court  of  Queen's  Bench  that  the  term  *^  felony*'  does  not,  in  the 
award  of  the  venire  in  this  case,  mean  more  than  one  felony.  Assuming 
that  the  two  counts  are  primft  facie  for  different  offences,  and  without 
expressing  our  concurrence  in  the  opinion  propounded  by  the  Court  of 
Queen's  Bench,  that  they  muH  be,  and  that  the  indictment  would  be  bad 
if  it  appeared  that  they  were  for  the  same,  we  think  that  the  judgment 
of  the  Court  of  Queen's  Bench  was  right  in  directing  the  Court  of 
Quarter  sessions  to  award  a  venire  de  novo. 

Many  objections  were  taken  to  this  proceeding  on  the  part  of  the  plain- 
tiff in  error.  The  principal  one  was  that  no  venire  de  novo  covQd  be 
awarded  on  a  charge  of  felony  for  any  default  of  the  jury  in  finding  an 
improper  verdict.  It  was  admitted  that  it  could  so  issue,  even  in  a  capita] 
case,  for  misawarding  the  jury  process ;  and  Arundel's  Case,  6  Rep.  14  a, 
is  a  direct  authority  to  that  effect.  But  it  was  said  that  the  reason 
th^e  assigned  was  Uiat  the  prisoner's  life  was  never  in  jeopardy,  because 
no  verdict  could  have  been  found  by  that  jury  which  could  have  been  good ; 
and  it  was  argued  that  it  was  never  granted  where  life  had  been  in 

(a)SM85S&, 
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jeopardy,  which  it  was  contended  was  the  case  where  there  was  a  propex 
jury  process  bat  an  imperfect  verdict,  because  the  jury  mJ^rA^  have  found 
a  verdict  on  which  judgment  of  death  might  have  been  pronounced.  If 
the  power  was  so  confined,  this  is  a  case  of  a  misawarding  of  jury  pro- 
i^QQCTi  cess,  for  the  award  is  to  try  one  *crime  only ;  and  it  is  uncertain 
^  which,  where  two  are  charged;  and  therefore  the  jury  never  had 
a  valid  authority  to  give  a  verdict  which  could  affect  the  pliuntiff 's  life, 
mipposing  that  doctrine  to  apply  to  all  felonies,  including  that  from  which 
the  punishment  of  death  has  been  taken  away,  as  probably  would  be  held 
since  the  decision  of  Oray  v.  The  Queen,  11  CI.  k  Fin.  427. 

And  this  is  sufficient  for  the  decision  of  the  principal  point  in  this 
case ;  and  it  is  not  necessary  to  pronounce  an  opinion  upon  the  question, 
which  the  authorities  leave  in  some  doubt,  whether  a  venire  de  novo  may 
issue,  in  a  case  of  felony,  for  a  defective  verdict,  a  question  which  Lord 
Holt,  in  the  case  of  Rex  v.  Eeite,  1  Ld.  Raym.  138,  did  not  decide : 
and  Lord  Habdwicke  says,  in  Bex  v.  Burridge,  3  P.  Wms.  439, 499,  that 
Lord  Holt  himself  took  exceptions  to  the  indictment  in  the  case  of  Bex 
V.  Keite  in  order  to  avoid  it. 

Assuming,  then,  that  a  venire  de  novo  might  be  awarded  in  this  case 
before  judgment  if  the  indictment  were  pending  in  the  Queen's  Bench, 
it  was  still  insisted,  on  the  part  of  the  plaintiff  in  error,  that  it  could  not 
in  this  particular  case  for  two  reasons.  1.  Because  judgment  had  al- 
ready been  given ;  and  it  was  contended  that,  though  before  judgment  a 
venire  de  novo  might  issue  in  an  indictment  for  felony,  after  judgment 
it  was  too  late,  and  the  judgment  must  be  reversed  simpliciter ;  2.  Be- 
cause a  venire  de  novo  could  not  issue  to  the  Court  of  quarter  sessions. 

The  first  of  these  positions  is  rested  on  the  dictum  of  Lord  Holt, 
giving  the  judgment  of  the  Court  in  Rex  v.  Hayes,  2  Ld.  Raym.  1521. 

♦ftj.ni  ^^  ^^  ^^^^  ^^^^  ^^^  Court  agreed  that  the  *cases  cited  from  Co.  Litt. 
-I  227  a  and  Cro.  Eliz.  133(a)  are  certainly  law ;  for,  if  a  jury  finds 
but  part  of  the  matter  in  issue,  and  says  nothing  as  to  the  rest,  the  verdict  is 
ill,  and  a  venire  de  novo  shall  issue  if  no  judgment  is  given,  but  if  a  judg- 
ment is  given  on  such  verdict  it  shall  be  reversed:  and  it  was  argued  on 
the  part  of  the  plaintiffs  in  error  that  the  meaning  was  that  the  judgment 
should  be  reversed  and  nothing  more  done.  It  is  perfectly  clear  that  such 
could  not  be  Lord  Holt*s  meaning ;  for  he  is  speaking  of  civil  cases,  and 
as  to  those  there  is  no  doubt  that,  where  the  verdict  is  defective,  a  venire 
de  novo  issues  after  the  judgment  reversed  as  well  as  before.  Lord  Holt 
meant,  no  doubt,  not  that  the  judgment  should  be  reversed  merely,  bat 
that  it  should  be  reversed  and  a  venire  issue  also.  It  is  clear  that  in  s 
misdemeanor  there  may  be  a  venire  de  novo  after  the  judgment ;  see 
Rex  V.  Trafford,  8  Bing.  204 :  and  in  a  felony  also  it  was  done  in  Gray 
r.  The  Queen.  We  think,  therefore,  that  this  objection  cannot  prevail 
Nor  do  we  think  that  the  direction  to  the  court  of  quarter  sessions  to 

(a)  Fixmjmore  v,  Sankj. 
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«ward  a  venire  de  novo  is  Yoid.  It  has  been  held  that  a  venire  de  novo 
will  not  lie  to  an  inferior  Court  of  record  in  a  civil  action,  in  Trevor 
V.  Wall,  1  T.  B.  151,  confirmed  by  Bishop  v.  Eaye,  8  B.  &  Aid. 
605 :  we  suppose  by  analogy  to  the  rule  which  prevents  a  judge  of 
an  inferior  court  from  granting  a  new  trial  on  the  merits.  This  rule 
does  not  extend  to  a  new  trial  for  irregularity;  and  a  venire  facias 
de  novo  might  possibly  issue,  even  to  an  inferior  court,  where  the 
^objection  to  the  verdict  was  irregularity  of  the  constitution  of  r^to^-i 
the  jury.  Whether  this  be  so  or  not,  we  think  the  answer  to  the 
objection  is,  that  a  Court  of  oyer  and  terminer  (as  the  Court  of  quarter 
session  is,  though  not  usually  so  called),  is  not  an  inferior  court  in  the 
sense  of  that  term  where  it  is  said  that  a  venire  facias  de  novo  cannot 
go  to  an  inferior  court.  Lord  Tenterdek,  in  Rex  v.  Smith,  8  B.  &  C. 
342,  8,  expressly  says  that  the  Court  of  quarter  sessions  is  not  a  court 
of  inferior  jurisdiction,  when  the  question  was  whether  its  minutes  were 
receivable  in  evidence. 

It  was  also  argued  that,  if  a  venire  facias  de  novo  could  issue  to 
another  court,  it  could  not  to  the  Court  of  quarter  sessions,  because  it 
was  not  a  continuing  court.  There  are  two  answers  to  this  objection. 
First :  That  this  is  the  Recorder's  court,  in  which  there  is  not  a  succes- 
sion of  commissioners,  the  Recorder  alone  presiding :  and,  secondly : 
That  the  ordinary  Court  of  quarter  sessions  is  a  continuing  court  of  oyer 
and  terminer,  and  has  been  so  recently  held  by  the  Queen's  Bench,  who 
decided  that  a  person  put  under  a  recognisance  at  one  session  to  appear 
and  receive  judgment  might  be  sentenced  at  a  session  long  subsequent.(a) 

For  these  reasons  we  think  the  judgment  must  be  afiirmed. 

Judgment  of  the  Queen's  Bench  affirmed. 

(a)  See  Keen  v.  The  Qaeen,  10  Q.  B.  928. 


*The  QUEEN,  on  the  prosecution  of  the  Churchwardens  and  r«o4o 
Overseers  of  the  Parish  of  BIRMINGHAM,  v.  PHILLIPS  ■■ 
and  MELSON,  Esquires,  Justices  of  the  Peace  for  the  Borough  of 
BIRMINGHAM.    [J'^i.  26, 1846.] 
Reported,  8  Q.  B.  745. 


FORD  V.  WILLIAM  BEECH.    [Dee.  17, 1846.] 

To  a  declantioni  the  flnt  and  feeond  eoanti  of  which  seTenUy  charged  defendant  as  maker  of 
two  promissory  notes,  and  the  third  count  as  acceptor  of  a  biU  of  exchange  on  which  it  was 
arerred  that  15^.  remained  unpaid,  with  coonte  for  money  lent  and  on  an  aoconnt  stated, 
defendant  pleaded,  inter  alia,  special  pleas  to  the  counts  on  ^e  promissory  notes  and  the  money 
eoonts,  which  on  the  trial  were  found  for  him,  and  a  plea  of  set-off  to  the  whole  dedaiatioii, 
to  which  the  plaintiff  replied  Not  indebted.    Plaintiff  by  his  particulars  claimed  in  respect  ef  tb« 
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bill  of  excluuBge  Jbi^  ctdj.  Mid  defendant*  under  hU  plea  of  lei-oC  Fro^^d  tbal  plnbitiff  ^ 
indebted  to  him  in  more  than  l&L,  bat  not  to  an  amount  whieh  wonld  eorer  thai  ann 
with  the  amount  of  the  promiasory  notea  in  the  flnt  and  leoond  oonnti. 
Bold,  that  defendant  was  entitled  to  the  Terdiet  on  the  iasne  joined  on  the  plea  of  fet-oi^  but  that 
it  ought  to  be  entered  epedallj,  **  that  the  plaintUT  before  and  at  the  time  of  the  eoouneneaieMt 
of  the  suit  was  indebted  to  the  defendant  in  a  larger  sum  than  the  sum  of  1^;"  and  that  upon 
such  rerdict  defendant  was  entitled  to  judgment  on  the  whole  reoord. 

Assumpsit.  The  first  count  was  upon  a  promissory  note  for  1402., 
dated  28d  May,  1839,  made  by  defendant,  payable  to  plaintiff.  The 
second  count  on  another  promissory  note,  for  2002.,  bearing  date  the 
same  day,  and  also  made  by  defendant,  and  payable  to  plaintiff.  The 
third  count  was  upon  a  bill  of  exchange  for  2102.,  dated  26th  Septem- 
ber, 1848,  drawn  by  plaintiff  and  accepted  by  defendant;  arerment 
that,  although  defendant  paid  plaintiff  1952.,  parcel,  ftc.,  the  residue 
remained  unpaid.  Fourth  and  fifth  counts,  for  money  lent,  and  on  an 
account  stated. 

The  defendant,  by  his  first  three  .pleas  (pleaded  severally  to  the  first, 
second,  and  third  counts),  denied  that  he  made  the  notes,  and  that  he 
accepted  the  bill. 

♦Ri^l      ^^o^vt^fyy  ^®  pleaded  to  the  rest  of  the  declaration  Kon 
•I  assumpsit. 

Plea  5 :  to  the  first  and  second  counts :  That,  after  the  making  of  the 
notes,  and  after  they  became  due,  to  wit,  on,  &c.,  it  was  mutually  agreed, 
between  plaintiff,  defendant,  and  one  Alfred  Beech,  that  A.  Beech  should, 
at  the  request  of  plaintiff,  pay  to  plaintiff,  in  trust  for  one  Elizabeth  Beech, 
2002.  for  her  sole  use,  or  252.  per  annum  so  long  as  the  said  2002.  should 
remain  unpaid ;  which  said  sum  of  251.  it  was  then  ftui;her  agreed  should 
be  paid  quarterly,  to  wit,  on,  jpc. ;  and  thi^t  the  rights  and  causes  of  action 
of  the  plaintiff  upon  and  in  respect  of  the  said  two  several  notes  in  the 
first  and  second  counts  mentioned,  respectively,  should  be  suspended  so 
long  as  the  said  A.  B.  should  continue  to  pay  the  sum  of  62.  5$.  every 
quarter ;  and  that  the  said  payments  should  commence  from  25th  Decem- 
ber, 1843 :  That  A.  B.,  afterwards,  to  wit,  on,  &c.  (a  quarter  day),  duly 
paid  plaintiff  the  61.  5e.,  being  the  first  quarterly  payment ;  and  on  eveiy 
quarterly  day  of  payment  hitherto  hath  paid  the  said  quarterly,  Ac, 
according  to  the  true,  &c.,  of  the  said  agreement :  verification. 

Plea  6 :  to  the  fourth  and  fifth  counts,  so  far  as  they  relate  to  200/., 
parcel  of  the  moneys  in  those  counts  mentioned,  that  the  accoimt  meD- 
tioned  in  the  fifth  count  to  have  been  stated,  so  far  as  relates  to  2001, 
parcel  thereof,  was  had  and  stated  of  and  concerning  the  sum  of  money 
in  the  fourth  count  mentioned,  so  far  as  relates  to  2002.,  parcel  of  the 
last-mentioned  money :  and  that  the  sum  of  2007.,  parcel  of  the  moneys 
in  the  fourth  count  mentioned,  and  the  sum  of  2002.,  parcel  of  the  moneys 
in  the  last  count  mentioned,  are  one  and  the  same  sum :  Averment  that 
^QAA-^  ^^^  second  sum  *of  2001.,  parcel  of  the  moneys  in  those  coiuts 
J  mentioned,  being  so  due  to  th^  plaintiff  as  in  those  coanto 
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aientioned,  in  order  to  flecnre  to  phdntiff  payment  thereof^  defendant 
made  and  delirered  to  plaintiff  two  seyeral  promissorj  notes ;  to  wit,  the 
promissorj  notee  in  the  first  and  second  connts  mentioned.  The  plea 
then  averred  that,  after  the  notes  became  dae,  to  wit,  on,  ftc,  it  was 
mntnally  agreed^  ftc  (as  in  plea  5,  ayerring  performance  as  there). 
Verification. 

Plea  7 :  to  the  whole  declaration ;  payment  and  acceptance  of  2001., 
in  fall  satisfaction  and  discharge  of  the  damages  sustained  by  plaintiff 
hj  reascm  of  the  non-^performance  of  the  promises  in  the  declaration 
mentioned* 

Plea  8 :  to  the  whole  declaration ;  set-off  for  goods  sold,  money  lent, 
hmi  and  received,  interest,  and  on  an  account  stated. 

Bqplication,  joining  issue  on  the  first  four  pleas.  To  the  fifth,  a  denial 
that  Alfred  Beech  paid  the  sum  of  6L  6s.  in  respect  of  the  first  quarterly 
payment  of  25L  The  same  to  the  sixth  plea.  To  the  seventh :  that 
plaintiff  did  not  accept  the  sum  in  that  plea  mentioned  in  discharge  of 
the  damages,  kc*    To  the  set-off,  Not  ii^bted. 

Bejoinder,  joining  issue  on  the  traverses  taken  in  the  replication. 

On  the  trial,  before  Wightmait,  J.,  at  the  Middlesex  sittings  after 
Trinity  term,  1845,  it  appeared  that  die  particulars  claimed  -8402.,  the 
amount  of  the  promissory  notes  in  the  declaration,  and  152.,  the  balance 
due  on  the  bill  of  exchange  in  the  third  count,  and  interest.  The  amount 
proved  under  the  set-off  at  the  trial  covered  the  151.  and  the  interest.  A 
verdict  was  found  *for  the  plaintiff  on  the  first,  second,  third,  ^^^^f, 
seventh,  and  eighth  issues,  and  for  the  defendant  on  the  fourth,  ^ 
fifth,  and  sixth,  with  liberty  to  move  to  enter  the  verdict  for  defendant 
<m  the  eighth  issue  also.  In  Michaelmas  term,  1845,  a  rule  was  obtained 
accordingly.    In  Trinity  vacation,  1846,(a) 

Sunrfrejff  and  F.  F.  Lee^  appeared  to  show  cause :  but  the  Court 
called  on 

KnowU%  and  Ora9$^  in  support  of  the  rule.  It  is  objected  that  the 
defendant  is  not  entitled  to  the  verdict  on  the  plea  of  set-ofi^  because  it 
is  pleaded  to  the  whole  declaration,  and  the  defendant  has  failed  to  prove 
a  set-off  covering  the  whole  demand  in  the  declaration.  But  the  true 
rule  is  that,  if  the  defendant  by  his  other  pleas  get  rid  of  the  bulk  of 
the  plaintiff's  demand,  and  under  the  set-off  prove  a  debt  due  from  the 
plaintiff  to  him  sufficient  to  cover  the  residue,  he  is  entitled  to  a  verdict 
on  that  plea.  In  Moore  v.  Bntlin,  7  A.  Ad  £.  595,  the  question  was 
whether  the  plea  of  set-off  were  divisible,  and  the  Court  held  that  it  waa 
not,  in  the  sense  of  being  pleaded  separately  to  each  count.  Lord 
Dbnman,  C.  J.,  said,  in  giving  the  judgment  of  the  Court :  *'  as  the 
aei-off  is  pleaded  to  the  whole,  the  issue  on  it  is  a  single  one,  and  the 
•plaintiff  is  entitled  to  a  verdict,  unless  the  defendant  proves  a  set-off 
fKueediiig  or  equalling  the  whole  of  the  plaintiff's  aggregate  demands:'* 

(a)  June  2Mu   Btfora  Lord  ]>nnuii»  C.  J.,  aad  Wiomcur,  J. 
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bat  he  goes  on  to  say:  "this  view  of  the  question  will  not  prevent  the 
*fi461  ^^^^^^^^^  from  availing  himself  of  any  other  defence  ^stated  on 

"^  the  record,  snch  as  payment,  or  the  Statute  of  Limitations,  by 
which  he  may  be  able  so  to  reduce  die  plaintiff's  aggregate  demand,  as 
that  his  set-off  may  cover  the  remainder,  for  to  that  extent  the  plea  of 
set-off  is  divisible,  or  rather  it  most  be  found  wholly  for  the  defendant, 
not  partly  for  him  and  partly  for  the  plaintiff."  That  is  what  has  been 
done  here ;  the  plaintiff's  aggregate  demand  has  been  reduced  by  the 
special  pleas,  which  answer  the  counts  on  the  promissory  notes,  to  the 
balance  of  151.  due  on  the  bill  of  exchange,  and  a  set-off  has  been  proved 
which  overtops  that  sum.  The  rule  to  be  deduced  from  Moore  v.  Bntlin, 
7  A.  JD  £.  595,  is  that  the  plea  of  set-off  is  not  divisible  if  pleaded  alone ; 
but,  when  it  is  pleaded  in  conjunction  with  other  pleas,  the  issue  on  it 
must  be  found  for  the  defendant  if  the  sums  proved  under  it  cover  that 
portion  of  the  plaintiff's  demand  which  is  left  unanswered  by  the  other 
pleas.  This  only  confirms  the  rule- laid  down  in  Tuck  v.  Tuck,  5  M.  ft 
W.  109,  and  earlier  in  Cousins  v.  Paddon,  2  Or.  M.  &  B.  547,  8.  C.  5 
Tyr.  585.  In  the  first  of  these  cases  Lord  Abikger  stated  the  general 
rule  that,  '^  if  a  party  plead  a  special  plea,  and  fail  in  proving  any  part, 
he  fails  in  proving  the  whole ;"  but  he  added  this  exception  :  *^  if,  indeed, 
a  defendant  prove  portions  of  several  pleas,  none  of  which  by  itself 
covers  the  whole  debt,  but  which  taken  together  will  do  so,  he  is  entitled 
to  have  the  verdict  entered  for  him:  for  instance,  it  might  turn  out  that 
there  was  a  good  answer  by  matter  of  accord  and  satisfaction  to  a  part 
of  the  demand,  and  a  valid  set-off  to  the  residue.'*  [Wighticak,  J.  In 
*8471  ^^^^  ^^^^  ought  not  the  set-off  to  be  pleaded  to  a  part  ?]    ^In 

•^  Moore  v.  Butlin  the  set-off  was  pleaded  to  all  the  counts  (except 
as  to  a  sum  pud  into  Court.)    [WiGHTBfAH,  J.    Li  an  action  on  a  bill 
of  exchange  for  2002.,  payment  bebg  pleaded  to  the  whole  declaration, 
and  also  a  set-off  to  the  whole  declaration,  if  the  proof  be  of  1002.  paid 
and  1002.  due  on  the  set-off,  how  is  either  the  plea  of  set-off  or  the  plea 
of  payment  proved  ?]   On  plea  of  payment  to  a  declaration  in  assumpsit 
it  is  not  necessary  that  the  defendant  prove  payment  of  the  whole  sum 
stated  in  the  plea,  if  he  prove  enough  paid  to  cover  the  plaintiff's  whole 
demand ;  Falcon  v.  Benn,  2  Q.  B.  814.    [Wightman,  J.   There  it  was 
quite  uncertain  what  the  plaintiff's  demand  would  be ;  but  here  you  have 
specific  amounts  under  written  instruments.]  The  observations  of  Parkb, 
B.,  in  Tuck  v.  Tuck,  5  M.  &  W.  112,(a)  show  that  the  effect  of  a  plea  of 
set-off  is  the  same  whether  the  declaration  is  for  a  specific  sum  or  upon 
an  indebitatus  generally.    The  proper  construction  of  a  plea  of  set-off 
is  that  upon  the  whole  demand  more  is  due  from  the  plaintiff  to  the  de> 
fendant  than  from  defendant  to  plaintiff.    [Wightmak,  J.  But  how  is 
the  verdict  to  be  entered  ?]    The  rule  is  laid  down  in  Cousins  v.  Paddon 
as  to  a  plea  of  payment.    Where  it  is  proved  only  in  part,  the  other 

(a)  Bee  Roohe  v,  Champain,  1  Bxeh.  IS. 
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portion  of  the  demand  being  covered  bj  other  pleas,  the  plea  may  be 
taken  distribntiyeljy  and  the  issue  found  for  the  defendant  as  to  the 
amount  proved  to  be  paid,  and  as  to  the  residue  for  the  plaintiff.  That 
would  be  the  proper  entry  here. 

The  Court  then  called  on 

Humfrey  and  F.  V.  Letj  contrft.  Each  issue  must  be  tried  by  itself,  as 
the  costs  depend  on  the  issues.  *Where  the  pleas  are  distributive,  r^oAo 
the  defendant  succeeds  because  he  proves  the  issue :  here  he  does  ^ 
not.  No  answer  has  been  given  to  the  case  put  of  a  bill  of  exchange  for 
2002.,  separate  pleas  of  payment  and  set-off  to  the  whole  declaration,  and 
proof  under  the  first  plea  of  payment  of  lOOZ.,  and  under  the  second  of  1002. 
due  from  the  plaintiff  to'  the  defendant.  How  is  the  expense  of  the 
issues  to  be  borne  ?  This  mode  of  pleading  may  have  induced  the  plain- 
tiff to  incur  the  whole  expense  of  the  trial.  In  terms  he  will  succeed 
on  both  issues ;  and  yet  he  will  not  be  entitled  to  the  costs  of  either. 
The  issue  on  the  plea  of  set-off  cannot  be  affected  by  proof  that  there 
had  been  payment  of  the  difference.  The  plea  of  set-off,  like  that  of 
payment  of  money  into  court,  ought  to  be  pleaded  to  the  residue,  as  pay- 
ment into  court  was  pleaded  in  Sharman  v.  Stevenson,  2  Cr.  M.  ft  R. 
76 ;  S.  C.  6  Tyr.  664.  In  Tuck  v.  Tuck,  6  M.  ft  W.  118,  Parks,  B., 
says  only  that  the  defendant  is  entitled  to  have  ^^  the  general  verdict" 
entered  for  him  where,  taking  off  so  much  of  the  plaintiff's  claim  as  is 
answered  by  the  other  pleas,  he  can  show  under  the  set-off  that  a  greater 
amount  remains  due  to  him  than  he  shall  be  found  indebted  in  to  the 
plaintiff.  Our.  adv.  vuU. 

Lord  Dbkman,  C.  J.,  in  Michaelmas  vacation  (December  17th),  1846, 
delivered  the  judgment  of  the  Court. 

This  was  an  action  of  assumpsit.  The  first  count  of  the  declaration 
was  upon  a  promissory  note  for  1402.  The  second  count  was  upon 
another  promissory  note  for  ^2002.  The  third  count  was  upon  a  bill  r^g/o 
of  exchange  accepted  by  the  defendant  for  2102.,  with  an  aver-  '^ 
ment  that  the  defendant  had  paid  1962.  in  part  of  the  bill,  leaving  162. 
unpaid.  There  were  also  counts  for  money  lent,  and  on  an  account  stated. 
The  defendant  pleaded  eight  pleas.  The  first  three  were  traverses  of 
the  making  the  notes  and  accepting  the  bill :  the  fourth  was  Non  assump* 
sit  to  the  money  counts.  The  fifth  was  a  special  plea,  to  the  first  and 
second  counts  (upon  the  two  promissory  notes),  of  accord  and  satisfaction. 
The  sixth  was  a  special  plea  as  to  2002.,  parcel  of  the  sums  mentioned  in 
the  money  counts,  of  accord  and  satisfaction.  The  seventh  was  a  gene- 
ral plea  of  payment  to  the  whole  declaration;  and  the  eighth  was  a  gene- 
ral plea  of  set-off  to  the  whole  declaration. 

Upon  the  trial,  the  jury  found  a  verdict  for  the  defendant  on  the  fourth, 
fifth,  and  sixth  issues ;  and  for  the  plaintiff  on  the  first,  second,  third,  and 
seventh  :  and  it  was  admitted,  as  to  the  eighth  issue,  that  the  plaintiff 
was  indebted  to  the  defendant  in  an  amount  exceeding  162.,  but  not  equal 
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to  the  aanoiintB  Btated  in  the  pronusaorj  n>te8  and  the  bill  of  exehiBge. 
It  thus  appeared  upon  the  whole  case  that  the  defendant  had,  by  Us 
fourth,  fifth,  and  sizth  pleas,  answered  the  case  of  the  plaintiff  as  fiur  u 
regarded  the  counts  upon  the  tw6  promissory  notes  and  the  money  00011% 
but  that  the  plaintiff's  claim  to  151.,  remaining  due  upon  the  bill  of  ex- 
change mentioned  in  the  third  count,  was  unanswered,  except  by  the  plea 
of  set-off  2  and  the  question  was  whether,  as  that  plea  was  pleaded  to  tk 
whole  declaration,  which,  if  it  stood  alone,  it  did  not  answer,  it  was 
available  as  a  defence  to  the  third  count,  oiough  being  preyed  under  it 
*8501  ^  '^^oBwer  the  demand  in  *that  count,  though  not  enough  to  answer 
-*  the  claim  in  that  count  and  the  others,  if  taken  altogether.  Ike 
Judge  at  the  trial  was  inclined  to  think  that,  ia  the  sums  claimed  in  the 
three  first  counts  were  certain  and  specifie,  the  plea  of  set-off  should  ksfe 
been  limited  to  the  third  count,  or  to  so  much  of  the  dedaration  ai  it 
eould  answer,  and  directed  a  verdict  for  the  plaintiff  upon  the  plea  of 
set-off,  which  entitled  him  to  15L  damages,  with  liberty  to  move  to  enter 
a  verdict  for  the  defendant  if  the  Court  should  be  of  opinion  that  he  ins 
entitled  to  it  under  the  foregoing  circumstances. 

The  case  was  argued  before  my  brother  Wiohthan  and  myself  in  the 
unavoidable  absence  of  the  other  Judges*  And,  upon  consideratioD,  we 
are  of  opinion  that  the  case  falls  within  the  prindple  that  may  be  oon- 
ftdered  established  by  the  eases  of  Cousins  v,  Paddon,  Moore  v.  BatKn, 
and  Tuck  v.  Tuck,  that  a  plea  of  set-off  is  divisible  to  this  extent,  that, 
if  enough  is  proved  under  it  to  cover  so  much  of  a  plaintiff's  demand  ai 
is  left  uncovered  by  other  pleas,  the  defendant  is  entitled  to  a  verdiet, 
though  the  set-off,  if  the  anJjf  plea,  would  not  have  covered  the  pl^&tiff 's 
whole  demand. 

In  the  jNresont  case  the  pleas  of  accord  and  satisfaetien  and  Ken  as- 
sumpsit answer  the  whole  of  the  plamtiff 's  demand  in  the  present  aetioSy 
except  that  which  arises  under  the  third  count ;  and,  as  the  amount  piovri 
under  the  plea  of  set-off  exceeded  the  amount  of  the  pliuntiff 's  oUia 
upon  the  bill  mentioned  in  the  third  count,  the  defendant's  pleas  taken 
altogether  answer  the  whole  of  the  plaintiff's  den^nd. 
♦A^^H  ^'^^  fiena  of  accord  and  satisfaction,  however,  only  show  the 
J  accord  satisfied  up  to  the  time  of  the  action  brought ;  and,  thoti(^ 
those  pleas  are  an  answer  in  the  present  action  to  those  counts  to  wUd 
they  are  pleaded,  they  do  not  show  any  bar  to  the  plaintiff's  right  te 
maintain  an  action  if  there  should  be  any  future  breadi  of  the  accord 
mentioned  in  the  pleas.  Upon  this  state  of  the  pleadings,  if  the  verdict 
were  entered  generally  for  the  defendant  upon  the  plea  of  set-ofi^  which 
is  pleaded  to  the  whole  declaration,  the  plaintiff  might  be  under  eooe 
difficulty  in  case  he  brought  another  action  i:^on  some  subsequent  ftilore 
to  satisfy  the  accord  mentioned  in  the  special  pleas.  We  therefore  think 
it  better  that  the  verdict  on  the  plea  of  set-off  should  not  be  entered  for 
the  defendant  generally,  but  that  "  the  plaintiff^  before  and  at  the  ti 
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•f  the  eommenoemeBt  of  the  suit,  was  indebted  to  the  defendant  in  a 
larger  sum  than  the  sum  of  162. :"  and  npon  that  verdiot  the  defendant 
would  be  entitled  to  judgment  npon  the  whole  record.  This  is  in  perfect 
accordance  with  the  principle  npon  which  the  cases  referred  to  were  de» 
cided.  If  this  case  had  occurred  before  the  new  rules  of  pleading  were 
adopted,  and  Non  assumpsit  and  a  set-off  had  been  pleadedy  the  same 
result  would  have  followed.  Rule  acoordingl7.(a) 

(a)  Reported  bj  T.  Brof,  Biq. 
8«a  Fotd  V,  Beeolii  in  Bzeh.  Oh.  p.  B5t,  poit 


•IN  THE  EXCHEQUER  CHAMBER.      C*862 

(Error  from  the  Queen's  Bench.) 
FORD  V.  BEECH. 

In  Mtnmpiit  by  the  pftjee  of  two  promiiiory  notei,  fbr  9ML,  aiid  lAOL,  Againft  tlio  maker/ 
dafeadMil  |il«aded  Sa  bar  lli«t»  after  Ike  aotoi  beewne  dae^  U  vaa  mvfcaally  agraed^  bj  pUintif^ 
defenda&ty  and  A.»  that  A.  ahoidd  pay  to  plainUff  35^  per  aDsiim  by  quarterly  paymenti^  and^ 
M  long  aa  A.  io  paid,  the  right  of  action  on  the  notes  should  be  mipended;  and  that  A.  had 
hitherto  made  the  qnarteriy  payments. 

MM,  by  tlie  Covrt  of  Bzohmiaer  Chamber,  after  rerdiot  for  defendant  on  a  trarene  of  the  payment 
by  A^  that  the  plea  offered  no  aniwer,  inasmnoh  as,  if  plaintiff  were  barred  of  his  action  on 
the  notes  for  any  period,  his  right  of  action  wonld  by  law  be  extinguished  altogether,  which 
appeared  not  to  be  the  intontioB  of  the  agreement;  and  that  therefore  the  agreement  muat  be 
eonstrued  as  giriog  delradaat  mevely  a  right  of  aotioa  for  breafib  ttMceof  if  plaintiff  aned  while 
the  payments  were  continued. 

The  verdict  was  entered  up  as  directed  in  the  preceding  judgment  ;(a) 
«nd  judgment  was  entered  on  the  record,  with  a  eotmderaium  utj  *^  that 
the  plaintiff  take  nothing  by  his  said  writ^  but  that  he  be  in  metejj  &c^ 
and  that  the  defendant  go  thereof  without  day^  &c. ;"  with  costs  for  de- 
jfendant  against  plaintiff,  and  award  of  execution  thereof* 

The  plaintiff  brought  error  in  the  Exchequer  Chamber ;  assigning  for 
error,  generally,  that  judgment  ought  to  have  been  given  for  the  plain- 
tiff; and  also  that  judgment  ought  to  have  been  given  for  the  plaintiff 
'^  by  reason  of  the  non-performance  by  the  said  William  Beech  of  the 
promise  in  the  said  third  count  of  the  said  declaration  mentioned ;  thait 
the  said  finding  of  the  said  jury  on  the  said  eighth  issue  (i)  joined  be- 
tween," kcj  ^^  amounts  to  a  finding  in  favour  of  the  said  John  Ford ; 
^and  that  judgment  ought  to  have  been  given  accordingly.  That  p^ ^co 
the  said  finding  is  imperfect,  uncertain,  and  argumentative,  and  1- 
does  not  dispose  of  the  whole  of  the  said  issue ;  aid  that  no  judgment 

(a)  P.  8&1.  In  Hilary  tenn,  1847  (January  14th),  Hum/rey  requested  that  the  mode  of  enter- 
ing tiie  rerdiet  might  be  reoonsidered :  but  Lord  Dmvuam,  C.  J.,  on  January  36th,  said  that  th.« 
Court  adhered  to  the  riew  which  they  had  taken. 

(()  The  question  as  to  this  finding  was  not  decided  in  the  Court  of  Error,  oonnsel  agreeini^  fe 
tiM  eouM  of  the  argument,  to  amend  the  eighth  plea,  by  pleading  it  as  to  IbL  only. 
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can  be  giren  thereupon,  or  in  respect  thereof,  or  upon  the  said  record 
and  proceedings."  That  the  fifth  and  sixth  pleas  '^  are  not,  nor  is  either 
of  them,  sufficient  to  bar  the  phuntiff  from  having  or  maintaining  his 
-action  as  to  the  causes  of  action  to  which  those  pleas  are  respectivelj 
pleaded.  That  the  said  pleas  show  an  accord  only,  without  satisfactica, 
or  with  onlj  a  partial  satisfaction.  That  the  said  pleas  attempt  to  set 
np,  as  a  defence  to  the  causes  of  action  to  which  they  are  pleaded,  an 
accord  and  satisfaction  by  a  stranger  to  those  causes  of  action.  That 
the  said  pleas  attempt  to  set  up,  as  an  answer  to  the  causes,"  &c.,  "the 
payment  of  a  less  sum  than  the  amount  which  they  profess  respectiTely 
to  answer."    Joinder. 

The  case  was  argued,  in  last  Michaelmas  yacation,(a)  before  Wilde, 
C.  J.,  Maulb  and  E.  Y.  Williams,  Js.,  and  Parkb,  Aldebson,  Bolfe, 
and  Platt,  Bs. 

Pashlejfy  for  the  plaintiff  in  error  (the  plaintiff  below).  The  plaintiff 
is  entitled  to  judgment  non  obstante  yeredicto  on  the  issues  upon  the 
fifth  and  sixth  pleas.  As  the  sixth  plea  refers  to  the  fifth,  it  will  be 
>  sufficient  to  confine  the  argument  to  the  fifth. 

A  right  of  action  cannot,  by  the  yoluntary  act  of  the  party  entitled, 
be  suspended  without  being  extinguished,  any  more  than  it  can  be 
transferred.  Authorities  on  this  point  are  collected  in  2  Williams 
^  *on  Executors,  1124-1127  (4th  ed.).     That  applies  to  actions 

-I  by  the  holders  of  promissory  notes ;  Freakly  v.  Fox,  9  B.  &  C. 
ISO.  An  exception  has  indeed  been  introduced  in  the  case  where  a 
note  or  bill,  not  come  to  maturity,  has  been  taken  by  the  creditor; 
Stedman  v.  Gooch,  1  Esp.  N.  P.  C.  8,  5,  decided  at  nisi  prius,  by  Lord 
Kenton,  in  1793 ;  Kearlake  v.  Morgan,  5  T.  R.  513,  in  1794.  But  in 
James  v.  Williams,  13  M.  t  W.  828,  833,(5)  where  the  last-mentioned 
case  was  cited,  it  was  laid  down  that  **  this  rule  is  confined  to  negotiable 
instruments  alone,  and  it  must  appear  on  the  face  of  the  plea  that  the 
plaintiff  took  an  interest  in  the  negotiable  instrument."  In  Baker  v. 
Walker,  14  M.  k  W.  465,  468,  Parke,  B.,  said  that  a  promissoiy  note 
^^  resembles  a  specialty :"((?)  it  was  there  held  that  a  promissory  note, 
given  in  consideration  of  a  judgment  debt,  might  be  enforced.  [Pabss, 
B.  It  wants  no  consideration.  If  I  give  a  promissory  note  to  A  for 
the  debt  of  B.,  no  consideration  is  necessary ;  it  is  payment.(d)  You 
do  not  want  consideration  in  that  case,  as  you  do  in  the  case  of  an 
Agreement.]  Price  v.  Price,  16  M.  k  W.  232,  decides  that  it  must 
appear  that  the  instrument  is  running,  or  has  been  endorsed  over  by  Ae 

(a)  Norember  26tli,  1847. 

(b)  Affirmed  on  tnor  in  Sxoh.  Ch. ;  WiUinmi «.  Junety  S  BzeiL  79S. 

(e)  Marina  Bays  (p.  1,  2d  ed.)  that  a  bill  of  exchange  "  ib  so  noble  and  exeeUent^  that  thoq^ 
It  cannot  properly"  (as  he  concdireB)  **  be  called  a  apecialty,  becanse  it  wanteUi  thoee  foraialita 
which  by  the  common  law  of  England  are  thereunto  required,  as  seal,  and  deliTciy,  and  wilaenei:^ 
jf  I  if  "  eqniralent  therennto,  if  not  beyond." 

(4)  See  Stat  8  4  4  Ann.  o.  9,  s.  7,  as  to  acceptance  of  a  bilL 
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erediior.  Feam  v.  Cochrane,  4  Com.  B.  274,  ^also  restricts  the  r-^r^me 
exception :  there  it  was  contended  that  a  plea  which  alleged  the  ^ 
delivery  to,  and  acceptance  by,  plaintiff  of  a  promissory  note  in  respect 
of  the  causes  of  action,  and  also  the  delivery  and  acceptance  of  a  war- 
rant of  attorney  in  satisfaction  and  discharge  of  the  note  and  of  the 
causes  of  action,  was  bad  for  duplicity ;  but  it  was  held  not  double, 
because  the  allegations  respecting  the  note  alone  did  not  show  satisfac- 
tion or  suspension. 

It  is  true  that  a  note  may  be  received  in  full  satisfaction  of  a  debt ; 
Sard  V.  Rhodes,  1  M.  &  W.  153,  S.  C.  Tyr.  &  6.  298 :  a  note,  expressly 
shown  to  have  been  so  received,  though  not  paid  on  maturity,  is  an 
answer  to  an  action  on  the  debt.  So  in  Good  v.  Cheesman,  2  B.  &  Ad. 
828,  which  may  be  cited  on  the  other  side,  a  valid  new  contract,  capable 
of  being  immediately  enforced,  was  substituted  absolutely  for  the  old 
one :  that  was  in  the  nature  of  satisfaction,  as  was  said  by  Parks,  J. 
The  new  contract  there  was  an  agreement  by  the  creditors  to  accept  pay- 
ment by  the  debtor  covenanting  to  pay  two-thirds  of  his  income,  and 
giving  a  warrant  of  attorney :  the  consideration  for  any  one  creditor 
Altering  into  that  agreement  was  the  forbearance  of  the  rest :  and  the 
principle  seems  to  be  analogous  to  that  of  the  cases  where  a  party,  by 
his  representation,  has  induced  another  to  change  his  situation ;  Pa&kb, 
B.,  in  Sheffield  k  Manchester  Railway  Company  v.  Woodcock,  7  M.  & 
W.  574,  583,  Pickard  v.  Sears,  6  A.  &  £.  469,  Gregg  v.  Wells,  10  A.  & 
E.  90.  In  Alchin  v.  Hopkins,  1  New  Ca.  99,  102,  Tindal,  C.  J.,  ex- 
plained that  the  point  established  by  Good  v.  *Cheesman,  was  r^ocA 
*^  that  there  has  been  a  substitution  of  a  new  agreement,  by  mutual  '' 
consent,  and  on  good  consideration,  in  the  stead  or  place  of  the  old 
contract."  It  is  a  novatio  debitij  which  extinguishes  the  old  debt :  and 
on  this  point,  as  is  shown  by  Story,  Commentaries  on  the  Law  of  Pro- 
missory Notes,  pp.  108,  538  (Boston,  1845),  ss.  105,  438,  the  Roman 
law  coincides  in  principle  with  the  English.  The  question  is,  always, 
whether  the  parties  intended  by  the  new  contract  to  extinguish  the  old. 
But  here  the  new  contract  distinctly  confines  the  suspension  of  the  action 
to  the  time  during  which  the  annuity  is  paid.  As,  therefore,  extinguish- 
ment is  out  of  the  question,  and  as  a  mere  suspension  cannot  be  pleaded 
in  bar,  the  defendant's  remedy  is  a  cross  action. 

As  to  other  cases  which  may  be  cited.  In  Stracy  v.  The  Bank  of 
England,  6  Bing.  754,  S.  C.  4  Moo.  k  P.  639,  reported  in  Bingham,  but 
more  fully  in  Moore  and  Payne,  the  plaintifis  had,  in  effect,  agreed  to 
accept  a  new  right  of  action  in  lieu  of  the  original  one,  subject  to  a  con- 
dition precedent ;  and  this  condition,  which  was  in  their  own  power,  they 
had  not  performed,  though  they  had  received  money  in  respect  of  the 
new  contract :  it  was  therefore  held  that  the  action  did  not  lie.  But  in 
the  present  case  there  is  no  such  substitution.  The  payment  of  the 
annuity  by  a  third  party  will  not  prevent  the  Statute  of  limitations  from 

2T 
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numing ;  so  that,  if  the  payment  fail  at  the  end  of  six  yearay  the  ra&edy 
of  the  plamtiff  will  be  destroyed,  on  the  supposition  that  the  fmymeni 
suspends  the  right  of  action  in  the  mean  time.  If  Straey  v.  IRie  Bui 
of  Engknd  decides  that  a  right  of  action  may  be  temporarily  suspended 
*8571  ^^  ^  agreement  not  under  seal,  the  dedsion  *cannot  be  sop- 

^  ported:  and  the  last  editor  of  Sannders's  Beports  appears  to 
donbt  whether  it  can  be  reconciled  with  other  authorities ;  note  (e)  to 
Fowell  t.  Forrest,  2  Wms.  Sannd.  48  (6th  ed.),  note  (<?)  to  Holdipp  v. 
Otway,  2  Wms.  Sannd.  108  h  (6th  ed.),  note  (t)  to  Tomer  v.  Daries,  2 
Wms.  Sannd.  150  a  (6th  ed.).  It  seems  na  snch  suspension  can  take 
place  in  the  case  of  distress  for  rent ;  Davis  v.  Gyde,  2  A.  &  E.  628. 
In  Allies  tr.  Probyn,  2  C.  M.  &  B.  408, 412,  S.  C.  6  Tyrwh.  1079, 1088^ 
the  Court  of  Exchequer  appeared  to  think  that  in  Stracy  v.  The  Bud^ 
of  England  the  new  agreement  satisfied  the  old  one.  Tatlock  v.  Ssiitb, 
6  Bing.  889,  appears  also  to  be  placed,  in  note  (t)  to  Turner  v.  Da?ieiy 
among  the  questionable  decisions.  In  Longridge  v.  Dorrille,  5  B.  &  Aid. 
117,  the  absolute  abandonment  of  a  doubtful  claim  was  held  to  be  a  good 
consideration  for  a  promise  to  pay  money  to  the  party  abandoning;  bat, 
supposing  tiiat  a  promise  of  payment  by  a  third  party  would  be  a  good 
consideration  for  a  promise  to  suspend  a  right  of  action,  i^  does  not  fol- 
low that  the  contract  can  be  pleaded  in  bar  of  the  action. 

The  Court  of  Queen's  Bench  held,  in  Snook  r.  Mattock,  5  A  &  S« 
289,  that,  to  scire  facias  for  rerival  of  a  judgment,  it  could  not  be 
pleaded  tibat  a  writ  of  error  on  the  judgment  was  depending;  Lmu- 
lULB,  J.,  saying,  ^  I  do  not  understand  what  is  meant  by  a  plea  is 
temporary  bar:"  and  they  decided,  in  Harris  v.  Beynolds,  7  Q.  J.  71, 
that  the  pendency  of  an  arbitration  could  not  be  pleaded  in  bar  to  a 
declaration  in  assumpsit.  In  Bayne  v.  Orton,  Cro.  Elis.  805,  it 
*ft^fti  *i^as  held  that  a  concord,  executory  in  part,  cannot  be  pleaded 

J  in  bar.  Accord  is  no  bar  without  execution ;  Allen  v.  HirriB, 
1  Ld.  Baym.  122,(a)  Com.  Dig.  Aecwrd  (B  4),  James  v.  David,  5  T.  B. 
141.  The  plaintiff  might  at  any  time  refuse  to  accept  the  annuity ;  the 
tender  would  not  then  be  a  sufScient  execution  of  the  accord ;  Peytoe'8 
Case,  9  Bep.  T7  i,  T9  i,  relied  upon  in  Bayley  v.  Homan,  8  New  Cs* 
915,  920.  Here  the  case  is  even  stronger,  because  the  agreement  tf 
with  a  stranger.  If  judgment  were  given  for  the  defendant  on  tbil 
record,  it  would  estop  the  plaintiff  from  hereafter  suing  the  deftndsnt 
on  the  original  cause  of  action  if  the  stranger  ceased  to  pay  the  annmtj. 
A  covenant  not  to  sue  at  all  may  be  pleaded  in  bar,  to  avoid  circoily  of 
action :  but  a  covenant  not  to  sue  for  a  certain  time  cannot ;  ThimUeby 
eu.  Barron,  8  M.  &  W.  210.  The  reason  is  that  in  the  lattor  case  tbe 
two  rights  are  not  commensurate. 

Unthank^  contril.  The  defendant  must  of  course  succeed,  if  tbo 
effect  of  the  agreement  in  the  plea  is,  not  merely  to  suspend,  bat  to 

(a)  Sm  Cartflr  Vi  Womald,  1  Bzoh.  81. 


11  ADOLPHUS  &  ELUS.  N.  8.  858 

eztmguifih  the  original  right  of  action.  An  agreement,  ex  yi  termini, 
imports  that  there  mnst  be  a  consideration ;  which  is  the  reason  for  hold* 
ing  that  a  memorandom  of  agreement  under  the  Statute  of  Frauds,  29  C. 
2,  c.  8,  8.  4j  must  show  consideration.  On  general  demurreri  it  cannot 
be  objected  that  a  bargain  and  sale  is  pleaded  without  showing  the  con- 
sideration; Bolton  V.  The  Bishop  of  CarHsle,  2  H.  BI.  269.  Any 
circumstances  may  therefore  be  presumed  here  which  would  lead  to  a 
consideration  *sufficient  to  support  the  agreement;  as,  for  in-  tjicqcq 
stance,  that  the  plaintiff  held  the  notes  as  trustee :  at  any  rate,  ^ 
it  is  enough  that  the  liabUity  of  a  third  party  is  introduced.  Suspen- 
rion  of  the  remedy  for  a  debt  is  a  thing  known  to  our  law  in  many 
instances^  for  example,  where  a  person  becomes  an  alien  enemy,  or  goee 
to  reside  in  a  hostile  country.  It  is  admitted,  on  the  other  side,  that 
the  right  of  action  may  be  suspended  by  the  acceptance  of  a  mercantile 
instrument :  why  not,  therefore,  where  the  action  itself,  as  here,  is  on 
such  an  instrument  ?  In  truth,  the  decisions  in  Tatlock  v.  Smith,  6 
Bing.  889,  Good  v.  Cheesman,  2  B.  ft  Ad.  828,  and  Simon  v.  Lloyd,  2 
C.  M.  k  B.  187,  S.  C.  5  Tyr.  701,  affirm  generally  the  legality  of  ft 
temporary  suspension  of  right  of  action  by  agreement.  [Pabkb,  B.  I 
understand  you  now  as  not  assuming  the  grant  of  the  umuity  to  be  an 
extinction  of  the  debt  to  the  plfuntiff.]  While  performance  goes  on,  the 
satisfaction  operates.  On  default,  it  ceases,  and  the  party  is  remitted  to 
his  rights.  The  satis&ction  need  not  be  actually  executed,  if  there  be 
promises  to  perform,  and  the  party  to  whom  promise  is  made  has  a 
remedy  to  compel  performance ;  Com.  Dig.  Aeeard  (B  4)  (citing  Case  v* 
Barber,  T.  Bay.  450,  S.  C.  2  (T.)  Jones,  158),  Cartwright  v.  Cooke,  8  B. 
ft  Ad.  701.  [Pakkb,  B.  The  last  was  a  case  in  which  parties  had 
agreed  to  change  the  relation  between  themselves ;  one  of  two  sureties 
had  consented  to  become  principal.  Mauls,  J.  The  action  was  for 
money  paid,  an  equitable  action ;  and  the  plaintiff's  intestate  had  paid 
only  what  he  had  agreed  on  good  consideration  to  pay.]  Payne  v.  Wil* 
son,  7  B.  &;  C.  428,  also  ^shows  that  the  performance  here  bound  r^cogA 
the  plaintiff  for  the  time.  If  the  present  defendant  were  held  ^ 
liable,  he  would  be  entitled  to  recover  back,  under  the  agreement,  the 
yery  sum  he  had  paid.  The  contract  here  is  not  like  a  mere  agreement 
that  one  party  shall  not  sue  another :  its  operation  depends  on  the  per- 
formance. Tatlock  «•  Smith,  and  Oood  v.  Cheesman,  already  cited,  were 
eases  in  which  the  suspension  derived  its  effect  from  the  introduction  of 
third  parties.  In  Hyde  v.  Watts,  12  M.  k  W.  254,  the  efficacy  of  the 
agreement  rested  on  the  same  ground.  [Wildb,  C.  J.  That  was  the 
case  of  a  defeasible  release.]  So  is  the  present.  [Parks,  B.  There 
the  event  contemplated  as  defeating  the  release  had  happened  before  it 
was  pleaded.]  It  had  been  a  bar  until  the  event  happened.  [Pabks, 
B.  The  case  does  not  show  what  would  have  been  the  effect  of  the 
agreement  if  pleaded  as  a  release  before.]    Another  case  of  suspensioii 
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ftnalogons  in  principle  to  the  present  is  Stracy  v.  The  Bank  of  England, 
6  Bing.  754,  where  certain  stockholders  made  claim  against  the  Btmk  in 
respect  of  Long  annuities  transferred  out  of  their  names,  as  thej  alleged, 
by  forgery :  the  Bank  o£fered  to  replace  the  annuities  if  the  complain* 
ants  would  prove  for  the  value  under  a  commission  issued  against  a  firm 
which  was  supposed  liable  to  make  it  good:  they  consented  to  do  so,  and 
received  money  from  the  Bank  (by  agreement)  on  account  of  the  diii- 
dends :  and  it  was  held  that  they  could  not  sue  the  Bank  for  the  value 
of  the  stock  without  having  proved  according  to  their  promise.  Lord 
*8611  -^^^^^  referring  to  that  case,  said,  in  Allies  v.  '^Probyn,  2  Cro. 

^  M.&B.411,  S.  G.5Tyr.l081:  '' The  agreement  had  been  acted 
upon.  The  Bank  of  England  had,  by  the  conduct  of  a  party,  been  pat 
in  a  situation  which  could  not  be  altered.  They  had  allowed  the  stock 
to  be  transferred,  and  had  paid  over  the  proceeds  to  the  party  trans- 
ferring. It  was  but  fair  that  the  owners  of  the  stock  should  gain  what 
they  could  from  the  estate  of  that  party ;  and  the  Bank  accordingly 
agreed,  if  they  would  do  so,  to  guaranty  the  residue,  without  compelling 
them  to  bring  an  action.  The  agreement  entered  into  was,  therefore, 
perfectly  fair.  It  did  not  operate  as  an  extinction  of  the  debt,  but  a 
suspension  of  the  suit  until  a  certain  act  was  done  by  one  of  the  parties. 
The  plainti£fs,  who  assented  to  that  suspension,  received  in  return  a  com- 
plete satisfaction,  because  their  debt  was  guarantied  by  the  Bank.  Here 
there  was  nothing  but  a  simple  engagement  to  execute  a  mortgage  when 
called  upon  to  do  so.  If  they  never  called  upon  him,  the  defendant 
could  never  execute  at  all,  and  then  the  right  of  action  would  be  sus- 
pended during  their  whole  lives."  In  Hodges  v.  Smith,  Cro.  Eliz.  623, 
it  was  pleaded,  in  bar  to  an  action  on  a  bond,  that  the  plidntiff,  bj  a 
subsequent  indenture,  granted  to  the  defendant  that,  if  he  paid  lOOL  on 
such  a  day,  the  obligation  should  be  void ;  and  defendant  did  so  pay : 
and  it  was  held  that  this  might  be  pleaded,  instead  of  suing  on  the  cove- 
nant, to  avoid  circuity  of  action.  The  cases  in  which  it  has  been  de- 
cided that  a  creditor  giving  time  to  a  principal  debtor  releases  the  surety 
prove  that  the  creditor  may  so  give  time,  and  is  bound  by  having  done 
so.  The  present  plea  is  good  according  to  each  class  of  authorities. 
^      -       *Pa«AZey,  in  reply.     In  Bolton  v.  The  Bishop  of  Carlisle,  2 

^  H.  Bl.  259,  the  question  was  merely  how  advantage  should  be 
taken  of  the  defective  setting  forth  of  a  title.  In  Simon  v,  Lloyd,  2 
Cro.  M.  k  K.  187,  S.  C.  5  Tyr.  701,  the  efficacy  of  the  instrument  was 
disputed  only  on  the  ground  of  its  incompleteness,  the  case  being  dis- 
tinguished, in  that  respect,  from  Kearslake  v.  Morgan,  5  T.  B.  513; 
and  leave  was  given  to  amend.  The  effect  of  Tatlock  v.  Smith,  6  Bing. 
S89,  was  that  one  creditor,  who  with  others  h^d  consented  to  an  a^ 
rangement  placing  the  funds  of  their  debtor  in  the  hands  of  trustees  for 
distribution,  could  not  change  the  condition  of  the  other  creditors  again 
by  bringing  an  action  on  his  own  account.    The  original  debt -was  for 
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the  time  gone,  and  a  new  one  constituted.    Bracton,  ff.  100  ft,  101  a, 
B.  8,  c  2,  §  13,  in  considering  ^^ quibns  modis  tollitor  obligatio/'  says. 
''  Item  per  novationem,  ut  si  transfusa  sit  obligatio,  de  an&  personft  in 
aliam,  qnse  in  se  snsceperit  obligationem :  Interyenta  enim  noYse  persqnss 
nova  nascitor  obligatio,  et  prima  tollitor."    And  in  the  Digest,  Lib.  46, 
tit.  2,  §  1,  after  defining  ^'  novatio"  (which  is  said  to  be  so  called,  ^^  a 
noT&  obligatione"),  it  is  added :  ^^  Hoc  est,  cum  ex  prsecedenti  caus& 
ita  nova  constituatnr,  nt  prior  perimatnr."    This  is  the  principle  on 
which  Tatlock  v.  Smith  tnms.     The  subject  is  considered  by  Sir  W.  D. 
Evans  in  a  note  to  his  translation  of  Pothier  on  Obligations,  vol.  i.  p. 
880  (Part  8,  c.  2,  art.  1),  note  (a).     The  principle  on  which  covenants 
not  to  sue  have  been  held  equivalent  to  a  release  is  merely  the  expe- 
diency of  avoiding  circuity  of  action ;  Walmesley  t;.  Cooper,  11  A.  &  E. 
216,  221 ;  *Huttoli  v.  Eyre,  6  Taunt.  289,  294.(a)    The  ground  - 
of  decision  in  Cartwright  v.  Cooke,  8  B.  &  Ad.  701,  was  the  im-  ^ 
mediate  remedy  each  party  had  to  compel  performance :  here  the  same 
circumstance  is  not  found.    Case  v.  Barber,  T.  Baym.  450,  S.  C.  2 
(T.)  Jones,  158,  was  decided  on  the  Statute  of  Frauds ;  the  statement  in 
T.  Jones,  that  accord  without  execution  may  be  pleaded,  is  no  part  of  the 
judgment  of  the  Court.     [Maulb,  J.     Clearly  it  is  an  extrajudicial  dic- 
tum.   I  think  the  contrary  was  decided  a  few  years  afterwards  on  de- 
murrer.]   Peytoe's  Case,  9  Bep.  77  &,  79  i,  has  never  been  questioned 
on  this  point.    Payne  v.  Wilson,  7  B.  &  C.  428,  does  not  bear  on  this 
case :  there  the  agreement  to  suspend  was  not  pleaded  in  bar,  but  was 
declared  on  as  the  consideration  for  defendant's  promise ;  and  the  de- 
claration averred  the  suspenson.    In  Allies  v.  Probyn,  2  Cro.  M.  k  B. 
408,  S.  C.  5  Tyr.  1079,  the  plea  failed,  as  showing  only  accord  without 
satisfaction.     The  suspension  of  remedy  by  the  taking  of  a  promissory 
note  was  recognised  by  the  Supreme  Court  of  New  York  in  Holmes  ft. 
Drake  v.  D'Camp,  1  Johnson's  Bep.  84,  86,  where  it  is  spoken  of  as 
"  an  extinguishment  sub  mode."    In  Pintard  v.  Tackington,  10  Johns., 
104,  in  the  same  Court,  acceptance  of  such  note  was  said  to  be  primft. 
facie  evidence  of  satisfaction ;  the  Court  adding :  *^  you  cannot  recovex^- 
upon  the  old  debt  without  some  explanation,  or  giving  some  account  of  the- 
note."     Instances  of  the  constitution  of  a  new  debt,  where  one  partnec 
has  retired  and  the  plaintiff  has  dealt  with  a  new  firm,  have  frequently, 
been  recognised :  as  in  ^Thompson  v.  Percival,  5  B.  ft  Ad.  925,  p^^/^ 
and  Hart  v.  Alexander,  2  M.  ft  W.  484,  wUch  were  cited  as  ^ 
authority  by  Wigram,  Y.  C,  in  Benson  v.  Hadfield,  4  Hare,  82,  87*. 
[Pabkb,  B.    Those  are  cases  in  which  a  new  party  is  adopted  as- 
debtor.]  Cfur.  adv,  vtiU. 

Pabke,  B.,  in  this  vacation  (February  8d),  delivered  the  judgment  of' 
the  Court. 

This  is  a  writ  of  error  brought  to  reverse  a  judgment  of  her  Majesty's* 

(a)  Sm  Oonnop  «.  Lctj,  aatii  p.  760. 
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Cowt  of  Qneen^B  Bench.  Hie  declaration  is  !n  assompailt,  afid  contaiA^ 
five  counts.  The  first  cotmt  ia  upon  a  proi&lssory  note,  dated  28tli  Haj; 
1889,  made  by  the  defendant,  for  the  snm  of  1402.  and  interest,  payable 
to  the  plaintifi'  twelre  months  after  date ;  the  second  cotmt  is  also  on  i 
promissory  note,  made  by  the  defendant,  for  the  snm  of  200Z.,  pajable 
with  interest  to  the  plaintiff,  two  years  after  date.  It  is  mmecessaiy  to 
advert  to  the  other  cotmts  in  the  declaration,  or  to  the  pleadings  con- 
nected with  them.  Judgment  has  been  given  tipcii  them  for  the  defend- 
ant ;  and  no  qttestion  arises  in  respect  of  that  judgment. 

1!he  defendant  pleaded,  to  the  first  connt,  that  he  did  not  make  tba 
note  therein  mentioned,  and  the  like  plea  to  the  second  count.  tJpon 
these  pleas  issues  were  joined,  and  verdicts  hare  been  found  upon  them 
fbr  the  plaintiff.  Hie  defendant  also  pleaded,  to  both  the  first  and 
•ooond  conntS)  that,  after  the  making  of  the  notes  in  those  counts  respect- 
ively mentioned,  and  after  the  same  notes  respectively  became  dae,  it 
was  agreed,  between  the  plaintiff,  the  defendant,  and  one  Alfred  Beech, 
^^siOBi  *^^^  ^^^  ^^^  Alfred  Beech  should  and  would,  at  the  request  of 
^^J  the  plaintiff,  pay  to  the  plaintiff,  in  trust  for  EHsabeth  Beech,  th« 
sum  of  200;.  for  her  own  sole  use  and  benefit,  or  the  sum  of  25L  per 
annum  so  long  as  the  sum  of  2002.  shonld  remain  unpaid,  which  snsi  of 
25f.  should  be  paid  quarterly  as  therein  mentioned ;  and  that  the  rights 
and  causes  of  action  of  the  plaintiff  upon  and  in  respect  of  the  said  two 
several  notes  should  be  suspended  so  long  as  the  said  A.  B.  should  eoKh 
tinue  to  pay  the  said  sum  of  61.  6s.  every  quarter ;  the  payments  to 
commence  as  therein  set  forth.  The  plea  proceeds  to  aver  that  the  said 
A.  B.  duly  paid  the  annual  sum  of  25Z.  quarterly  according  to  the  agree* 
ment.  The  plaintiff,  in  his  replication  to  this  plea,  traversed  the  a]I^ 
gation  of  the  payments  alleged  to  have  been  made  by  Alfred  Beech  of 
the  annual  sum  of  251. ;  and  a  verdict  was  found  for  the  defendant  upon 
the  issue  joined  upon  that  traverse.  And  judgment  having  been  giyen 
by  the  Court  of  Queen's  Bench  for  the  defendant  upon  the  verdict  so 
found)  the  present  writ  of  error  has  been  brought  to  reverse  that  judg- 
ment, upon  the  ground  that,  non  obstante  veredicto  upon  the  matters  in 
^at  plea,  judgment  ought  •to  have  been  given  for  the  plaintiff  upon  both 
ihe  first  and  second  counts.  The  plaintiff  has  brought  his  writ  of  error, 
praying  for  a  reversal  of  this  judgment. 

And,  upon  the  argument  before  us,  the  learned  counsel  for  the  plain- 
tiff has  contended  that  the  plea  of  the  defendant  to  the  first  and  secona 
counts  of  the  dedamtion  is  bad,  and  sets  forth  no  matter  which  s  in  law 
a  bar  to  his  right  of  recovery  upon  those  counts.  Upon  the  part  of  tht 
plaintiff,  the  validity  of  the  agreement  mentioned  in  tlie  plea  is  not 
*8661  ^^^^  -  ^^^  *^^  ^^  ^^^  insisted,  in  the  argument  before  us,  that 
"^  the  agreement  does  not  in  point  of  law  operate  as  a  suspeniion 
of  the  plaintiff's  right  of  action  or  power  to  sue  for  the  recovery  of  the 
notes  mentioned  in  the  first  and  second  counts  in  the  declaration ;  snd 
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Om  the  plea,  whieh  sets  up  the  agreement  in  bar  of  the  present  action^ 
is  bad,  and  fiomiahes  no  answer  to  the  action^  althongh  Bneh  agreement 
may  give  the  defendant  a  claim  to  damages  by  reason  of  ihe  plaintiff 
suing  in  breach  of  it.  The  defendant,  on  the  other  hand,  has  contended 
before  ns  that  the  legal  operation  of  the  agreement  is  to  sospend  the 
plaintiff's  right  of  action  so  long  as  A.  B.  shall  oontinae  to  make  the 
quarterly  payments ;  and  saeh  agreement  hae  therefore  been  well  pleaded 
ih  bar.  The  qnestion  for  the  dedsion  of  the  Court  is,  therefore,  what  ie 
the  legal  eflfect  ef  the  agreement  between  the  parties,  set  forth  in  tiie 
plea :  that  is,  whetiiw  the  agreement  operates  as  a  legal  suspension  of 
tlie  plaintUf 's  right  to  soe  npon  the  notes  so  long  as  A^  B.  shall  continn^ 
to  make  the  qaarterly  payments ;  or  whether  tSie  elhet  of  the  agreement 
is  limited  to  die  rendioring  the  plaintiff  Kable  to  an  action  for  damages 
IB  the  event  of  his  sning  contrary  to  its  temi. 

.  Li  adjndi^ting  vsfoiBk  the  constntction  and  eibct  in  law  of  this  agree* 
meat,  the  oenmion  and  ahitersal  ptinciple  onght  to  be  applied  t  namely, 
that  it  ought  to  receive  that  constmoticm  whieh  its  laagnage  will  admil^ 
and  which  will  best  efifoctoate  the  intention  of  die  parties,  to  be  collected 
from  th^  whole  of  the  agreement^  and  that  greater  tidgard  is  to  be  hail 
to  the  clear  intent  of  the  partes  than  to  any  paHiealair  ¥rords  wluch 
tiiey  may  hate  used  m  die  expressien  of  their  intent.  And,  *ap-  r^togY 
Joying  this  rule,  die  question  is,  what  sense  and  meaning  must  be  ^ 
given  to  die  word  ^  suspended,"  esed  by  the  parties.  It  is  quite  clear 
dial  it  wab  not  die  intsntion  of  the  parties  diat  the  kigreemeni  should 
have  the  effeet^  from  <he  moment  of  its  bmng  Signed,  of  utterly  and  for 
ever  and  in  all  events  ^tingnishing  the  plaintiff's  claim  and  demand 
vpon  the  notes,  and  of  eveir  maintaikiing  ^  aetion  for  the  recovery ;  or, 
in  other  words,  that  it  should  operate  as  a  release  of  the  money  du4 
upon  them.  This  is  plain  from  the  words  which  import  that  the  plain- 
ts might  sue  upon  the  notes  when  A.  B.  shodd  osase  to  make  die  quai^- 
terl/  payments  mentioned  hi  the  agreement* 

It  is  a  very  old  and  trell^establiriied  prineipio  of  laifT,  that  the  right  to 
Ining  a  personal  aotion,  onee  eziBting  And  by  act  of  the  party  suspended 
for  ever  so  short  a  time,  is  extinguished  and  discharged,  and  can  nevef 
revive.  It  is  said  in  Piatt  e.  Tk»  SheriA  of  London,  Plowd.  86,  86 : 
^  And  if  a  personal  thing  is  once  in  suspense,  or  the  pm»n  of  a  miui 
OBoe  discharged  fot  a  penmial  thing,  it  is  a  discharge  for  ever."  And 
ha  Lord  Nordi  e.  Butts,  2  Dyer,  186  h,  140  a  (89),  it  is  saidx  <<a  thing 
veraonal  of  suspended^  or  aotien  personal  suspended  for  ta  hour,  is 
^ttinct  and  gone  for  ever,  when  it  is  by  the  aet  and  consent  of  the  partjr 
bimself  trho  has  the  thing  suspended."  And  in  Woodward  Vi  Lord 
Percy,  Flowd.  184,  it  is  said  t  ^'  for  a  personal  aotion  onee  suspended 
by  the  40t  or  agresment  of  the  party  is  always  eatinct,  and  then  if  a 
penotial  thing  caanot  be  had  bat  by  action,  if  the  action  is  extinguished^ 
dm  tUog  Hsetf  is  eaatibguiphedi"     The  piinciple  thus  Isid  down  i# 
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^  repeated  throughout  *the  text  books  of  autLority,  and  recognised 

J  and  applied  through  a  long  course  of  decision.  And  in  Cheetham 
V.  Ward,  1  Bos.  &  P.  680,  683,  it  is  said  by  Lord  Chief  Justice  Etbi 
that  the  principle  is  '^  now  acknowledged,  that  where  a  personal  action 
is  once  suspended  by  the  voluntary  act  of  the  party  entitled  to  it,  it  is 
for  ever  gone  and  discharged." 

To  construe  the  agreement,  therefore,  to  operate  as  a  legal  suspension 
or  bar  of  the  plaintiff's  right  to  sue  until  the  quarterly  payments  should 
cease,  would  have  the  effect  of  precluding  him  firom  ever  suing  at  all, 
and  of  giving  to  the  agreement  the  effect  of  an  immediate  release  of  the 
demand  upon  the  notes,  and  an  extinction  of  the  debt.  It  follows  that 
giving  such  meaning  and  effect  to  the  word  iUBpendedj  used  in  the 
agreement,  would  be  contrary  to  the  intention  of  the  parties :  and  it  is 
a  well  approved  rule  of  law  that,  where  parties  have  used  language 
which  admits  of  two  constructions,  the  one  contrary  to  the  apparent 
general  intent  and  the  other  consistent  with  it,  the  law  assumes  the 
latter  to  be  the  true  construction. 

A  few  authorities  will  suffice  in  support  of  this  principle.  In  com- 
menting upon  Littleton,  sect.  660 — wherein  Littleton  says,  ^^If  there 
be  lord  and  tenant,  and  the  tenant  grant  the  tenements  to  a  man  for  tern 
of  his  life,  the  remainder  to  another  in  fee,  if  the  lord  grant  the  services 
to  the  tenant  for  life  in  fee,''  ^^  the  services  are  put  in  suspense  during  hii 
life.  But  the  heirs  of  the  tenant  for  life  shall  have  the  services  after  his 
decease." — ^Lord  Coke,  in  813  a,  says :  ^^  It  is  to  be  observed,  that  albeit 
a  grant,  as  hath  been  said,  may  enure  by  way  of  release,  and  a  release  to 
*8691  ^^^  tenant  for  life  '^doth  work  an  absolute  extinguishment,  whereof 
^  he  in  the  remainder  shfdl  take  benefit,  yet  the  law  shall  never 
make  any  construction  against  the  purport  of  the  grant  to  the  prejudice 
of  any,  or  against  the  meaning  of  the  parties  as  here  it  should ;  for  if 
by  ponstruction  it  should  enure  to  a  release,  the  heirs  of  the  tenant  for 
life  should  be  disherited  of  the  rent;  and  therefore  Littleton  here 
saith,  that  the  heirs  of  the  grantee  shall  have  the  seigniory  afUr  his 
death."  In  the  present  case,  if  the  agreement  operates  as  a  release  ij 
reason  of  a  suspension  of  the  right  of  action  by  the  act  of  the  party,  it 
must  be  by  a  consequence  of  law,  inasmuch  as  there  is  no  express  release: 
and  in  Co.  Litt.  264  b,  it  is  said :  '^  a  release  in  law  shall  be  expounded 
more  favourable,  according  to.  the  intent  and  meaning  of  the  parties, 
than  a  release  in  deed,  whioL  is  the  act  of  the  party,  and  shall  be  taken 
most  strongly  against  himself."  The  general  rules  of  law  for  the  con- 
struction of  instmments  are  clearly  laid  down  by  Willeb,  G.  Xf  in 
Parkhurst  v.  Bmith,  lessee  of  Dormer,  WiUes,  827,  882,  and  which  is  to 
the  effect  that  greater  regard  is  to  be  had  to  the  intention  than  to  the 
precise  words ;  and  this  rule  is  said  to  have  the  authority  of  Littleton, 
Plowden,  Coke,  Hobart,  and  Finch.  This  principle  is  recognised  and 
adopted  by  Oibbs,  G.  J.,  in  Hutton  v.  Eyre,  6  Taunt.  289,  295^  6^  SI  & 
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1  Marsh.  60S,  607,  8 :  and  it  is  also  stated  and  applied  by  Dallas,  C. 
J.,  and  various  anUiorities  referred  to,  in  Solly  v.  Forbes,  2  Br.  k  B.  88, 
48 ;  wherein  he  states,  as  the  result  of  modem  authority,  that  the.  courts 
look  ^'  rather  to  the  intention  of  the  parties  than  to  the  strict  letter ; 
not  suffering  the  latter  to  defeat  the  ^former ;"  and  he  observes  rutonti 
that,  if  a^  deed  can  ^^  operate  two  ways,  one  consistent  with  the  ^ 
intent  and  the  other  repugnant  to  it,  courts  will  be  ever  astute  so  to  con- 
strue it  as  to  give  effect  to  the  intent,"  regard  being  had  to  ^'  the  entire 
deed  :'*  and  remarks  upon  the  fallacy  of  assuming  that,  *^  wherever  the 
word  release  is  made  use  of,  it  must  operate  absolutely  and  uncondition- 
ally," though  followed  by  words  of  qualification. 

Applying  the  rules  of  construction  before  referred  to  to  the  present 
case,  and  in  order  best  to  effectuate  the  intention  of  the  parties,  it  is 
necessary  to  construe  the  agreement  to  mean  that  the  plaintiff  agreed  to 
forbear  his  suit  until  the  quarterly  payment  should  cease  to  be  made ; 
and  that  the  effect  of  such  agreement  on  his  part  was,  not  to  suspend 
his  right  of  action  in  the  mean  time,  but  to  subject  him  to  an  action  for 
damages  in  the  event  of  his  suing  contrary  to  his  agreement. 

The  general  doctrine  of  suspension  of  personal  actions  appears  to  be  ap- 
plicable to  cases  where  persons  have,  by  their  own  acts,  placed  themselves 
in  circumstances  incompatible  with  the  application  of  the  ordinary  legal 
remedies ;  the  cases  generally  referred  to  in  the  books  being  where  the 
party  to  pay  and  to  receive  have  become  identical,  or  where  the  same  person 
was  necessary  to  be  joined  at  once  both  as  plaintiff  and  defendant,  which 
by  law  cannot  be ;  such  as  a  creditor  making  his  debtor  his  executor,  or 
debtor  making  his  creditor  executor,  or  debtor  and  creditor  marrying,  or 
similar  cases  of  incapacity  to  sue :  as  to  which  the  authorities  are  nu- 
merous ;  see  Co.  Litt.  264  b,  also  Butler's  note  ib.  (209),  Woodward  v. 
Lord  Darcy,  Plowd.  184,  Sir  ♦J.  Nedham's  Case,  8  Eep.  186  a,  ^^ 
Dorchester  v.  Webb,  Cro.  Car.  872,  Wankford  v.  Wankford,  L  *^ 
1  Salk.  299,  Freakley  v.  Fox,  9  B.  &  C.  130,  2  Williams  on  Executors, 
1124,  ed.  4. 

The  only  case  in  which  a  covenant  or  promise  not  to  sue  is  held  to  be 
pleadable  as  a  bar,  or  to  operate  as  a  suspension,  and  by  consequence  a 
release  or  extinguishment  of  the  right  of  action,  is  where  the  covenant 
or  promise  not  to  sue  is  general,  not  to  sue  at  any  time.  In  such  cases, 
m  order  to  avoid  circuity  of  action,  the  covenants  may  be  pleaded  in  bar 
as  a  release,  note  (1)  to  Fowell  v.  Forrest,  2  Wms.  Saund.  47  ggj  for 
the  reason  assigned,  that  the  damages  to  be  recovered  in  an  action 
brought  for  suing  contrary  to  the  covenant  would  be  equal  to  the  debt 
(Smith  V,  Mapleback,  1  T.  B.  441,  446),  or  sum  to  be  recovered  in  the 
action  agreed  to  be  forborne.  Accordingly,  in  Deux  v.  Jefferies,  Cro. 
Elix.  852,  in  debt  on  obligation,  the  defendant  pleads  that  the  plaintiff 
covenanted  th»*;  he  would  not  sue  befoi  9  Michaelmas :  it  was  resolved, 
opon  demurrer,  for  the  plaintifl^  for  that  it  was  only  a  covenant  not  to 
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Ave,  and  shoold  not  eaare  as  a  release,  nof  Qould  be  pleaded  in  bar,  bvt 
ihe  party  vas  put  to  his  writ  of  ooveDa^t}  if  aajed  before  the  tiiae.  ^'  9«t 
if  it  had  been  a  oorenant  that  he  wonld  not  sue  it  at  all,  there  pend?ea- 
tnre  it  might  enure  as  a  release,  and  to  he  ]deaded  i^  bar,  but  not  here; 
for  it  never  was  the  intent  of  the  parties  to  i^ahe  it  a  release."  And 
there  are  other  authorities  to  the  like  effect  The  agreepeot  in  t^e 
present. case,  though  not  under  seal*  being  founded  upon  a  good  wsk- 
sidexation,  m$j  be  argued  to  be  equivalent  in  effect  to  a  coveoant,  Init 
«ft7Qi  ^^^^^^  ^^®  *^  greater  eflfeet :  andf  in  the  modern  ease  of  Tim- 

'  -I  bleby  v.  Barron,  8  M.  &  W.  210,  it  was  held  that  a  eovensnt  not 
to  sue  for  a  limited  time  for  a  simple  contract  debt  could  not  be  plesded 
in  bar  to  an  action  for  such  debt.  In  that  case  the  plaintiff  had  core- 
nanted  that  he  would  not,  before  the  expiration  of  ten  years,  demand  or 
•compel  payment  of  certain  sums  of  money,  nor  would  take  any  mesas 
or  proceedings  fox  obtaining  possession  or  receipt  of  the  same.  Lord 
Abinqer,  G.  B«,  said :  '^  The  breach  of  the  agreement  to  forbear  soing 
rendexs  the  party liaUe  in  damages,  but  it  is  not  pleadable  in  bar:"  ud 
Parke,  B.,  said :  ^'The  books  are  full  of  authorities"  against  the  defend- 
StUt,  and  referred  (3  M.  k  W.  SSIS)  to  Ayloffe  v.  Sorimpshire,  Garth.  6^ 
8.  G.  1  Show.  46 :  judgment  for  plaintiff.  In  1  Boll.  Abr.  939,  tit 
MztinguuhmefU  (L),  pi.  2,  it  is  said  that,  if  the  obligee  covenant  not  to 
aue  the  obligor  before  suCh  a  day,  and,  if  he  do,  that  the  obligor  sktil 
plead  this  as  an  acquittance,  and  that  the  obligation  shall  be  void  ssd 
of  none  effect,  this  is  a  suspension  of  the  debt,  and  by  conseqnenoe  t 
release.  It  must  be  observed  that  in  that  case  it  was  expressly  cove- 
nanted that,  in  the  event  of  the  covenantor  suing  upon  the  obligatioa 
contrary  to  his  covenant,  the  obligation  should  be  void,  and  that  the 
obligor  or  covenantor  should  plead  the  covenant  as  an  acquittsnoe, 
which,  by  consequence,  was  a  release :  the  covenant  in  that  case  there- 
fore went  much  b^ond  a  mere  covenant  not  to  sue.(a) 

By  holding  the  plea  in  question  a  valid  bar,  injustice  would  be  dose 
to  the  plaintiff,  who  would  lose  his  demand  upon  the  notes,  contrary  to 
the  intention  of  the  parties ;  but,  by  construing  the  agreement  not  to 
*R7^1  *^P^^^^  ^  *  suspension  of  the  plaintiff's  right  of  action  vpon 
•^  the  notes,  but  as  giving  a  remedy  to  the  defendant  by  a  orois 
action  to  recover  damages  to  the  extent  of  the  injury  sustained  bj  the 
defendant  by  the  plaintiff  suing  in  breach  of  the  agreement,  no  injustice 
is  done  to  the  defendant. 

Nor  is  sach  a  construction  inconsistent  with  the  class  of  authorities  m 
which  matters  were  allowed  to  be  pleaded  in  bar  in  order  to  avoid  tir- 
euity  of  action,  because  such  decisions  are  limited  to  cases  in  which,  from 
the  nature  of  them,  the  damages  to  be  recovered  must  be  supposed  to  be 
equal  in  both  actions ;  Smith  v.  Maplebaok,  1  T.  B.  441,  446 ;  whieh 
does  not  apply  to  the  present  instance,  as  the  damages  to  whioh  the 

(a)  Bee  tlf  o  the  eonolniion  of  Ajrbft  o.  Serimpshire,  Gurth.  54. 


defendant  could  be  entitled  M  ft^inet  the  plauxtiffy  bj  reAsen  of  bia  wmf^ 
Q]K>n  the  notes  before  a  diacontinaance  of  the  quarterly  pajrmenty  qan  in 
no  Yiew  be  assumed  to  be  equal  to  the  plaintiff's  demands  [ 

Neither  is  the  decision  in  this  case  inconsistent  mth  the  several  <?iifie0 
in  which  it  has  been  held  that  a  party  accepting  a  negotiable  security 
payable  in  future  for  and  on  account  of  an  antecedent  demand  cannot, 
until  after  such  negotiable  security  has  become  due  and  been  dishonoured, 
sue  for  such  antecedent  demand ;  because,  independently  of  the  consider- 
ation of  how  far  the  acceptance  of  such  negotiable  security  may  be 
deemed  payment  for  the  time,  all  such  decisions  seem  to  be  grounded 
upon  the  peculiar  nature  of  the  negotiable  instruments,  and  are  deemed 
to  be  necessary  exceptions  to  the  general  rules  of  law,  in  favour  of  the 
law  merchant ;  see  note  {e)  to  Holdipp  v.  Otway,  2  Wms.  Saund,  103  i, 
(6th  ed.) 

♦The  case  of  Stracy  v.  The  Bank  of  England,  6  Bing.  764, 
was  cited,  on  the  defendant  s  behalf,  as  an  authority  to  the  effect  '- 
that  a  right  to  bring  a  personal  action  may  be  suspended  by  agreement, 
without  operating  as  a  release  or  extinguishment.  But,  upon  examin- 
ation, it  will  be  found  probably  not  to  be  an  authority  bearing  upon  the 
point.  The  action  was  brought  to  recover  damages  for  an  alleged  breach 
of  a  public  duty  in  not  making  a  transfer,  upon  request,  of  certain 
stock,  to  which  the  plaintiffs  were  entitled;  the  defendants  insisted  that 
the  plaintiffs  had  for  good  consideration  agreed  not  to  make  such  request 
until  they  had  themselves  done  certain  acts ;  and  alleged  that  the  plain- 
tifis,  contrary  to  their  agreement,  made  the  request,  for  the  non-compli- 
ance with  which  they  brought  their  action,  before  they  had  done  those 
acts :  the  defendants  therefore  contended  that  such  non-compliance  was 
no  breach  of  duty  on  their  part.  There  was  no  right  of  action  suspended 
by  the  agreement ;  as  it  is  cleiMT  from  the  case  that  no  request  had  ever 
been  made  to  the  Bank  to  transfer  the  stock,  and  no  means  had  ever  been 
g^ven  to  enable  the  Bank  to  do  so,  no  name  of  a  transferee  having  been 
given  at  the  time  when  the  agreement  was  made,  nor  for  a  long  time  after- 
wards :  consequently,  the  only  right  of  action  the  plaintifis  ever  asserted 
was  a  right  founded  upon  a  request  made  long  after  the  agreement.  The 
decision,  therefore,  was,  not  that  any  existing  right  of  action  was  sus- 
pended by  the  agreement,  but  that  the  plaintiff  suspended  his  right  to 
call  upon  the  defendants  to  make  a  transfer  until  after  he  had  done  the 
acts  mentioned  in  the  agreement.  And,  although  the  expression  of 
♦suspending  an  action  was  used,  perhaps  inaccurately,  yet  it  is  p^^i.^ 
plain  that  they  referred  to  the  right  to  call  for  the  transfer  of  the  ^ 
stock,  and  to  that  only.  At  all  events,  as  a  decision  upon  the  point  for 
which  the  case  was  cited,  it  could  not  be  supported,  as  it  would  be  incon* 
sistent  with  an  undoubted  principle  of  law  and  an  undeviating  course  of 
authority. 

In  the  result,  we  are  of  opinion  that  the  plea  in  question  is  bad  in 


875  FOBD  V.  BEECH.  Ex.  Gh.  H.  Y.  1848. 


substance,  and  that  the  judgment  which  has  been  pronounced  upon  it  in 
favour  of  the  defendant  must  be  reversed,  and  a  judgment  entered  for 
the  plaintiff,  non  obstante  veredicto,  upon  the  confession  and  insufiScient 
avoidance  in  the  plea.  Judgment  accordingly. 
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CASES 

ABOUED  AND  DBTEBMINED 

THE   QUEEN'S  BENCH, 

IN 

XI.  VICTORDL 


Thb  Judges  who  nsnally  sat  in  Banc  in  this  Term  and  Vacation  were. 
Lord  DsNMAK,  C.  J.  Wightmak,  J. 

Fattbsok,  J«  Eble,  J. 


KEOUIiA  OENEBALIS. 

The  following  rale  was  read  in  Court  on  May  2d  in  this  term. 
It  is  Ordered  that  no  Subpoena  daces  tecum  be  issued  for  enforcing 
the  production  of  any  record  of  the  acts  of  any  Court,  deposited  in  the 
Public  Record  Office  pursuant  to  the  statute  1  &  2  Victoria,  c.  94,  or 
any  other  document  or  minute  of  proceedings  officially  filed  of  record 
in  any  Court,  and  deposited  in  the  Public  Record  Office  pursuant  to  the 
said  Statute,  without  an  Order  of  the  Court  out  of  which  the  said  Sub- 
poena shall  issue,  or  of  some  Judge  thereof. 

Dekmak.  T.  Coltmak. 

Tho.  Wilde.  R.  M.  Rolfb. 

Fred.  Pollock.  Wm.  Wightiian. 

J.  Parke.-  T.  J.  Platt. 

J.  Pattbsok. 


*The  QUEEN  f>.  The  Inhabitants  of  the  Tithing  of    r-^f.„ 

EAST  MARK.  Apnl  17.  ■- 

On  tiie  tria]  of  an  indiotm«nty  for  non-repair  of  a  road,  agalnik  a  titUng,  bound  by  eniton  to 
repair  all  pablio  roadi  therein,  li  appeared  thai  tbe  road  had  formed  pari  of  the  waate  of  m 
mmtkor,  and  had  been  let  oat  ai  a  priTafte  road  bj  award  of  oomminionen  vnder  a  primtt 
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«nelo€iire  act|  and  had  been  ued  b7  the  public  generally  erer  since  it  bad  been  eo  set  cml  A 
portion  of  the  wa<te  had  been  allotted  to  the  lord  (as  the  aet  directed)  in  respect  of  his  intensit 
in  the  soiL 

After  rerdict  for  the  Crown,  it  was  argued  forth^  d^endants,  on  motion  to  enter  a  rerdid  fer 
them,  that  the  soil  of  the  road  had  bctPP  ^a^^n  §nvK  ^^  \ot^  and  transferred  to  no  other  per 
son,  and  therefore  there  was  no  owner,  or  none  against  whom  a  dedication  to  the  pablic  eonld 
be  presumed ;  and  that»  if  the  Crown  were  the  owner,  the  jarj  shoold  hare  been  directed  thai 
stronger  evidence  was  imQuasiiy  t»  wiM  ft  pMssmption  of  dediaation  than  if  the  owner  had 
been  a  priyate  person. 

Held,  that  dedication  might  be  presnmed  agidi^  the  Crown  from  long  acquiescence  in  pvUio 
user;  and  that  the  jury  were  rightly  directed  to  consider  whether  the  owner,  whoever  he  mig^t 
be,  had  consented  tQ  l^e  publiQ  user  jip  ra^h  a  Qian^sf-  a«  t»  s^Mffy  the  jury  thai  a  dedioataoa 
to  the  pab)i^  was  in%n|ded« 

Indictment  for  non-repair  of  a  road.  The  indictment  alleged  that 
the  inhabitants  of  the  tithing  had  been  immemoriallj  used,  &c.,  to  repur 
all  common  highways  within  the  tithing,  which,  but  for  such  usage,  &c. ; 
and  that  the  roaj  iv  Qi)e9tion  wi^  siiqIi  a  bighwaj.  Plea,  Not  Guilty* 
Issue  thereon. 

On  the  trial,  before  Wiwuio,  J.,  %\  the  Somersetshire  Spring 
assizes,  1847,  it  appeared  that  the  road  in  question  had  been  set  out  as  a 
private  road  by  Oommissioners  appointed  under  stat.  S4  6.  8,  c  15 
(Private),  ^^  f<yr  diridiag,  aUottyp^  and  enclosing  cerl^  qaoors,  oommons, 
or  waste  lands,  called  Little  Mark  Moor  and  Sumiuer  I^ease,  and  all  the 
other  open,  compioxi,  («  waste  lands  in  the  manor  of  East  M»rk,  within 
{he  parish  of  Mark,  in  the  county  of  Somerset."  Sect.  11  authoriied 
the  commissioners  to  extinguish  all  rights  of  common  over  the  lands  to 
be  enclosed  under  the  aet.  Sect.  IS  authcHriaed  the  commissioners  to  set 
out  both  public  and  private  road9  en  wd  by  ttw  sides  of  the  lands  to  be 
*8781  ^^^^^^  ^^^  allotted ;  the  public  roads  to  be  ^repaired  in  suc^  man- 
^  ner  as  oth^r  pid>Uc  reads  are  directed  to  be  repaired  by  the  lawp 
of  the  realm ;  the  private  roads  to  be  repaired  by  such  persons  and  i^ 
(uch  manner  as  the  commisMoners  should  award :  the  grass  and  herhi^ 
growing  upon  any  of  the  public  and  priva.te  roads  to  be  set  out  to  be  ai4 
iQr  ever  remain  to  and  for  the  U99  wd  benefit  of  such  persons  as  tke  coo^ 
inlssioners  by  their  award  shwdd  appoint.  Sectjou  14  enacted :  ^^  Tbftt 
after  the  said  Commisiuoners  shall  have  set  out  imd  allotted  the  several 
and  respective  parts  aiid  parcels  of  the  said  moors,  commons,  or  waste 
lands,  for  the  purposes  aforesaid,  they  the  ssjid  commissioners  shall,  and 
they  are  hereby  authorize  and  required  to  aet  out,  allot,  enclose,  and 
award  to  and  for"  Michael  Hicks  Beach,  ^^  i^  lord  or  owner  of  the  sofl 
of  the  said  moors,  commons,  or  waste  lands,  in  respect  of  his  right  and 
interest  in  the  said  soil  in  the  said  moors,  commons,  or  waste  lands,  such 
certain  parts  or  parcels  thereof  as  to  the  said  commissioners  shall  seem 
meet,  so  that  such  parts  pr  parcels,  so  to  be  i^llotted  and  set  out  to  the 
BuM  lord  of  the  said  soil  he  not  more  than  one  twentieth  part  of  the 
remaining  parts  of  the  said  moors,  commons,  or  waste  lands  (qualit^i 
iitwtion,  and  eonvenSenoe  eoRsMered}.*^  Section  17  authorized  the  cooi- 
BlsnonerQ  to  allot  ^  «U  tf^  resided  wd  remii«der  of  the  said 
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oommoxiB,  or  waste  buds  unto,  for,  wi  amongst  evei^  person  or  persoxMb 
proprietor  and  proprietors  interested  therein,  ip  respect  of  their  se^erti) 
and  respective  rights  in,  over,  and  upon  the  same."  Section  28  provided 
<^  that  nothing  in  this  act  shall  prejudice,  lesscA,  or  defei^t  the  right,  title, 
or  interest  of"  M.  H.  B.,  ^^  as  lord  of  the  said  manor  of  East  Mar](,  or 
any  future  lord  or  lords  of  the  said  manor,  *in  and  to  the  seignio-  r^afg 
ries,  royalties,  rights  and  services  belonging  thereto^  but  the  said"  ^ 
M.  H.  B.,  ^^and  all  future  lords,"  &c.,  ^^  shall  and  may,  from  time  to 
time,  and  at  all  times  for  ever  hereafter  hold  and  enjoy  all  mines,  mi^e- 
riJs,  goods,  and  chattels  of  felons  and  fugitives,  felons  of  themselves,  iq[)d 
persons  put  in  exigent,  deodands,  waifs,  estrays,  forfeitures,  and  all  other 
rights,  royalties,  jurisdictions,,  and  pre*eminences  whatsoever  to  the  said 
manor  appendant  or  appertaining  (other  than  and  except  such  for  which 
compensation  is  directed  to  be  made  by  this  act),  in  as  full,  ample,  a^d 
beneficial  manner  as  he  and  they  could  or  might  have  held  and  enjoyed 
the  same,  in  case  this  act  had  not  been  made."  The  last  section  ala^ 
saved  to  the  Grown,  and  to  all  persons  and  bo^es  politic  and  corporate, 
jbo.,  ^^  (other  than  and  eiccept  the  several  persons  to  whom  any  allotment 
or  allotments  shall  be  made,  and  whose  rights  are  intended  to  be  hereby 
barred  and  extinguished)  all  such  estates,  rights,  title,  interest,  claim,  and 
demand,  which  they,  any,  or  every  of  them  had  and  enjoyed  of,  in,  to, 
pr  out  of  the  said  moors,  commons,  or  waste  lands,  so  intended  to  be 
divided  and  enclosed,  or  exchanged  as  aforesaid,  at  the  time  of  passii^ 
this  act,  or  could  or  might  have  held  and  ei\joyed  in  case  the  same  had 
not  been  made." 

The  award,  dated  January  4th,  1797,  extinguished  rights  of  common 
over  the  moor ;  and,  after  setting  out  the  road  in  question  and  other 
roads  as  private  roads,  directed  that  the  said  private  roads  should  be 
kept  in  repair  by  the  inhabitants  of  the  tithing,  and  that  the  grass  a^d 
herbage  growing  and  renewing  upon  them  should  be  and  remain  for  ever 
for  the  use  and  benefit  of  the  respective  owners  and  occupiers  for  the 
*time  being  adjoining  to  such  roads.  Besides  the  other  allot-  r*AQti 
ments  directed  by  the  act,  the  award  made  an  allotment  to  the  ^ 
lord  of  the  manor  ^^  as  lord  or  owner  of  the  soil  of  the  said  moors,  cogm- 
mons,  or  waste  lands  in  respect  of  his  right  and  interest  in  the  said  soil 
in  the  said  moors,"  &ic.,  '^  and  to  and  for  the  future  lord  or  lords  of  tiie 
said  manor  of  East  Mark."  It  was  conceded  that  so  much  of  this  award 
as  imposed  the  liability  to  repair  the  private  roads  upon  the  inhabitants 
was  illegal,  because  the  inhabitants  derived  no  benefit  from  .the  encl^- 
sure. 

Evidence  was  given  of  an  immemorial  custom  to  repair,  as  alleged  in 
the  indictment ;  and  also  that  the  road  in  question  \iki  been  used  by  th^ 
public  generally  ever  since  it  had  been  set  out. 

For  the  defendants  it  was  contended  that  there  was  no  evidence  of 
dedication,  inasmuch  as  %he  interest  in  the  9oil  had  been  taken  out  9f 
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{he  lord  bj  force  of  the  allatment  made  to  him  in  lien  of  such  interest ; 
and  that  there  was  no  owner,  or,  at  all  events,  no  owner  by  whom  the 
dedication  conld  have  been  made.  Poole  v.  Hoskinson,  11 M.  &  W.  827, 
was  cited  in  answer,  where  Parks,  B.,  obsenres,  in  his  judgment :  '*  As 
to  the  ownership  of  the  soil,  I  do  not  apprehend  that  there  is  any  diffi- 
culty. It  remains  in  the  lord  of  the  manor,  for  that  portion  of  the  soil 
only  is  taken  from  him  for  which  he  receires  compensation,  and  which  is 
allotted  to  others."  The  learned  Judge,  after  adopting  the  language  of 
Pabke,  B.,  in  the  same  case,  that,  *^  In  order  to  constitute  a  yalid  dedi- 
cation to  the  public  of  a  highway  by  the  owner  of  the  soil,  it  is  clearly 
settled  that  there  must  be  an  intention  to  dedicate — ^there  must  be  an 
♦mil  *^^^^^^  dedieandi,  of  which  the  user  by  the  public  is  evidence^ 
^  and  no  more,"  added  that  there  could  not  be  land  without  an 
owner;  that,  if  the  dictum  of  Pa&kb,  B.,  were  correct,  the  ownership 
remained  in  the  lord ;  but  that,  at  all  eyents,  it  must  be  in  somebody ; 
and  that  it  was  for  the  jury  to  consider  whether  the  owner,  whoever  he 
might  be,  had  consented  to  the  public  user  in  such  a  manner  as  to  satisfy 
the  jury  that  he  intended  to  dedicate  a  highway  to  the  public.  Verdict 
for  the  Crown ;  leave  being  given  to  move  to  enter  the  verdict  for  the 
defendants. 

Ooekbumj  in  Easter  term  last,  obtained  a  rule  nisi  accordingly.  He 
cited  Barraclough  v.  Johnson,  8  A.  ft  E.  99,  Bex  v.  Edmonton,  1 M.  & 
Bob.  24,  and  Harper  v.  Charlesworth,  4  B.  &  C.  574 ;  and  contended 
that  the  learned  Judge  had  directed  the  jury,  on  the  authority  of  Poole 
V.  Huskinson,  that  the  ownership  of  the  soil  was  in  the  lord,  whereas  the 
award  had  taken  it  from  him ;  and  that  the  jury  ought  to  have  been 
directed  that,  if  the  ownership  were  in  the  Crown,  much  stronger  evi- 
dence would  be  necessary  to  raise  a  presumption  of  dedication  than  if 
the  ownership  were  in  a  private  person. 

Kinglakej  Serjt.,  and  FUzherbert  now  showed  cause.  There  is  no 
ground  for  entering  a  verdict  for  the  defendants.  The  learned  Judge 
did  not  state  that  the  soil  remained  in  the  lord ;  but,  passing  by  any 
question  as  to  the  ownership  of  the  soil,  directed  the  jury  to  consider 
whether  the  owner,  whoever  he  might  be,  had  dedicated  the  road  to  the 

*ftfi9l  P^^^^^*     ^"^  direction  was  ^correct,  whether  the  lord  or  the 
-'  Crown  was  the  owner.    But  the  lord  was  the  owner ;  for  so  much 
only  is  taken  from  him  as  is  allotted  to  others ;  Poole  v.  Huskinson, 

Ooekbum  and  J?af  ttotr,  contrft.  The  learned  Judge  was  understood  to 
direct  the  jury  expressly,  on  the  authority  of  Poole  «•  Huskinson,  that  the 
lord  continued  to  be  owner  of  the  soil.  But  the  statute  clearly  divested 
him  of  all  interest  in  the  soil ;  he  is  to  have  a  certain  poition  of  the  well 
in  lieu  of  the  whole ;  the  express  saving  of  his  interest  in  the  minerals 
by  the  act  favours  this  construction.  To  whom  then  did  the  soil  l^long? 
Perhaps  to  no  one ;  Bex  v.  Edmonton  seems  to  show  that  such  a  state  of 
things  is  possible.    At  all  events,  to  support  this  verdict,  it  is  not  suffi- 
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dent  that  there  was  some  owner ;  there  must  have  been  an  owner  who 
knew  that  he  was  so,  or  his  consent  to  the  public  user  cannot  be  pre- 
sumed. And  the  jury  should  have  been  directed  that  much  stronger 
evidence  of  dedication  would  be  necessary  as  against  the  Crown  than  as 
against  the  lord,  who  is  likely  to  be  present  in  the  neighbourhood,  and 
to  be  cognisant  of  his  rights  and  of  any  invasion  of  them. 

Lord  Denman,  C.  J.  ^The  law,  as  lately  laid  down,  has  led  the  Courts 
into  very  inconvenient  inquiries.  If  a  road  has  been  used  by  the  public 
between  forty  and  fifty  years  without  objection,  am  I  not  to  use  it,  unless 
I  know  who  has  been  the  owner  of  it  ?  The  Crown  certainly  may  dedi- 
cate a  road  to  the  public,  and  *be  bound  by  long  acquiescence  in  p^ooA 
public  user.  I  think  the  public  are  not  bound  to  inquire  whether  ■- 
this  or  that  owner  would  be  more  likely  to  know  his  rights  and  to  assert 
them ;  and  that  we  have  gone  quite  wrong  in  entering  upon  such  inqui- 
ries. Enjoyment  for  a  great  length  of  time  ought  to  be  sufficient  evi- 
dence of  dedication,  unless  the  state  of  the  property  has  been  such  as  to 
make  dedication  impossible.  The  direction  of  the  learned  Judge  seems 
quite  right ;  he  evidently  stopped  short  of  any  inquiry  as  to  the  owner- 
diip  of  the  soil. 

Pattbsok,  J.  The  direction  was  quite  right.  There  may  be  a  dedi- 
cation by  the  Crown ;  and  I  think  in  these  cases  we  ought  not  to  inquire 
very  nicely  into  the  ownership  of  the  soil  or  into  the  evidence  of  any 
precise  intention  to  dedicate.  If  property  is  under  lease,  of  course  there 
can  be  no  dedication  by  the  lessee,  to  bind  the  freehold.  My  brother 
Williams  did  not  lay  it  down  that  the  soil  did  belong  to  the  lord ;  and 
I  think  it  is  quite  unnecessary  that  we  should  now  inquire  to  whom  it 
belonged. 

WiGHTMAN,  J.  The  direction  was  quite  right.  The  fallacy  has  been 
occasioned  by  the  reference  to  Poole  i^.  Huskinson,  where  It  was  held  that 
the  soil  was  in  the  lord.  The  learned  Judge  merely  referred  to  that 
decision  as  showing  what  might  be  the  case ;  but,  if  the  whole  of  the 
summing  up  is  looked  at,  it  is  clear  that  he  did  not  state  that  the  soil 
was  in  the  lord ;  and  he  expressly  left  it  to  the  jury  to  say  whether  the 
owner,  whoever  he  might  be,  intended  to  dedicate. 

*Erlb,  J.  In  this  case  there  was  uninterrupted  user  of  the  r^oo^ 
road  by  the  public  for  about  fifty  years.  I  think  the  learned  ^ 
Judge  would  have  been  quite  justified  in  telling  the  jury  that,  although 
there  must  be  an  intention  on  the  part  of  the  owner  to  dedicate,  such 
user  was  so  strong  an  evidence  of  his  intention  that  the  jury  ought  to 
find  in  favour  of  the  dedication,  unless  there  was  some  evidence  that  he 
did  not  consent.  The  direction  was  much  more  favourable  to  the 
defendants  than  that'  would  have  been.  Bule  di8charged.(a) 

(a)  Reported  bj  R  DftTieoH,  Beq. 
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D0£,  on  the  severel  demises  of  JOHN  Earl  of  SHREWSBUBY  and 
of  JAMES  HURD  ALLEN,  v.  THOMAS  KEELING.  Apnlld. 


^  the  trial  of  iw  4tfMltli«fat»  iii  otaer  to  ifAMNOit  t&t  an  apiNUrMtly  adwne  pommewA  by 
ant,  the  lessor  of  plainltf  |iropoMd  to  ptove  that  defendant  had  heM  under  a  lease  grantod  hj 
a  party  throogh  whom  lessor  of  plaintiik'  claimed,  dated  serentj  years  back,  which  had  expired 

'  three  years  back,    ^e  leafed  Watf  effexM  in  cTidenee ;  and  it  appeared  that  It  had  haea  aeaa 

.  in  the  haodt  of  liw  land  agani  of  the  leaser  of  the  plaintiff  that  the  agent  was  in  the  ssrina 
town  the  day  before  the  trial,  bnt  had  left  it  and  had  not  yet  returned ;  and  that  his  bag  waa 
eot  open  in  conrt»  and  the  lease  taken  ttom  it,  by  the  plainttH's  attoirney.  The  Jadge  haviBg 
rejected  the  eWdMee,  ihd  mnM^ted  ttito  plaintiir) 

Held  that  the  erideaee  ought  to  hmrh  been  reeeived :  abd  a  new  Ufal  was  gtmnted. 

Ejectment  fot  ttesfemnges  atid  lands  in  Steflbfdisbit^.    Oa  the  trul^ 
l^efore  PAtTfesOK^  J.,  at  tbe  Ihst  9taffoiiisM)re  Assises,  it  appeared  AaI 
Jokn  Eatl  of  Shreitiibwry,  the  fil'st  lessor  of  the  pIft&itilF,  clAlmed  throi^ 
George,  late  E^rl  of  Shfewsbtttry ;  afid  that  the  defendant  held  as  tenant 
to  his  father,  !fhoma6  Keefii^g;  the  eldef,  who' had  heen  ui  possession  for 
ittore  than  fottf  yeitrsi    !Fh^  plaintiff's  counsel  proposed  to  meet  this  hf 
^SSSl  P^^S  ^^^^  Keelhig<,  the  ftkthef ,  held  *tBldelr  a  lease  giranted  \ff 
■^  Earl  George  in  1776  for  ninety-nine  years,  determinable  npdtt 
three  lites,  to  J^hn  Smith,  who  httd  assighed  to  iBIeeUng,  the  fs/Oketj  And 
Allen,  the  second  teSHOf  of  the  plaintiff,  in  ISOO ;  and  that  the  laat  ef 
{he  lives  expired  itt  194&    Allett  now  elailded  t^der  a  lAter  lease  from 
the  drst  lessor  of  the  pleiiltiff.    The  lease  of  17T6  was  prodneed  bj  A* 
iittomey  for  the  plaintiff^  Who  toid  that  he  bed  ieen  it  in  the  custody  of 
^omas  Ward,  laftd  agei^t  to  th<d  present  liaii  of  Shi^wsbiffy:  thai 
Ward  was  in  the  asdiM  l^wn  on  the  day  befortl^  fltd  trfal^  bnt  had  left  it^ 
and  had  not  returned :  and  that  he,  the  attorney,  had  taken  it  firoiil 
Ward's  carpet  bag,  bavitkg  cut  t^ie  b^g  open  hi  eomt  for  the  ^tlTpose^  It 
Appeared  to  be  eM6tited  by  liarl  George  only.    Re  leaxtied  Jndge,  M 
objection,  revised  tfo  receive  the  evidence.    tThe  ooansel  ibr  the  platniif 
tihen  tendered  in  evidence  thtt  aesignmetit  ct  the  lease,  whieh  had  besll 
tttketi  from  Ward's  bag  in  the  tome  Way  and  at  the  siune  dme,  a»d  ]»«» 
posed,  if  hecMtoty,  to  put  this  into  the  hMdi  of  Allen,  the  aeooftd 
lessor  of  the  plaintiff  tttA  Bisigttee  of  the  kaed^  Who  Was  then  in  oMffti 
and  take  it  back  from  him.    The  learned  Judgd,  however,  thought  that 
it  could  tiot  be  mtkde  admisiible-.    The  plaiiititf  Wai  Aonsnited. 

Ta^rdj  Berjt,  now  meved  fot  and  oblaiMd  »  mle  nisi  for  a  net 
Mill  on  the  gr6ttnd  of  the  regeetiM  of  evidenei»«  On  a  later  day  in  tU 
term,(tt) 

Whateligff  and  0ft(M»  shoWed  eattse.  Th^  leas^  of  1776  was  iM 
Shown  to  com.  from  the  proper  custody.  He  nile  as  to  provfaig  diit 
ancieht  documents  come  '^'from  the  proper  hands  is  laid  down  ia 
Stark.  Ev.  888^  &«.  (8d  ed.))  Chelsea  Water-Works'  Company 
V.  Cowper,  1  Esp.  N.  P.  C.  275,  fiwinnerton  v.  Marquis  of  Stafibrd,  8 

(a)  May  11th,  184S. 


*886]  ^ 
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Taunt.  91,  at  nisi  prios,  before  LawrbKoe,  J.  (who  relied  on  a  case  of 
Michell  V,  Babbettfl  (a) ),  and  Doe  dem.  l^eale  v.  Samples,  8  A.  &  E, 
151.  It  has  never  been  decided  that  the  attorney  of  the  party  entitled 
to  the  custody  of  the  lease  represents  the  party  in  this  respect.  Ko 
teason  was  given  for  the  absence  of  Ward :  had  he  been  examined,  h« 
would  have  stated  whether  he  had  held  the  lease  for  the  lessor  of  the 

Slaintiff  or  for  some  third  party.  The  attorney  here  did  not  even  pro- 
uce  in  his  character  of  attorney:  and  Ward,  for  anything  that  ap- 
peared, had  no  right  whatever  ih  which  he  could  keep  the  document :  he 
iraii  no  more  than  agent  of  the  leasoi^  of  the  plaintiff  for  receiving  rents. 
Ifivans  V.  Rees,  10  A.  ft  £.  I5l,  shows  that  it  is  not  enough  that  a  manor 
book  be  produced  in  Court  by  the  counsel  for  the  lord  of  the  manor.  Or 
his  steward,  or  the  lord  himself,(5)  but  that  there  must  be  a  sworn  wit* 
tiess.  A  deed,  sworn  to  come  from  the  custody  of  the  attorney  of  the 
^arty  beneficially  interested  in  the  premises  to  which  it  related,  wai 
admitted  in  Doe  dem.  Jacobs  v,  Phillips,  8  Q.  B.  158 :  but  there  it  also 
appeared  that  the  attorney  acted  generdlly  for  the  family  of  such  party. 
Bere,  if  it  had  appeared  that  either  the  attorney  or  W&rd  kept  the  othelP 
deeds  of  the  lessor  of  the  plaintiff,  the  objection  might  not  have  ariseb. 
Of  it  might  have  been  removed  by  evidence  of  acting  with  reference  tO 
the  document,  *which  evidence  should  always  be  given  unless  the  r^oo^ 
antiquity  of  the  document  pteventi9  it ;  1  Iliil.  £v.  277  (9th  ed.),  *- 
Glarkson  v.  Woodhoude,  8  Doug.  189:((?)  the  importance  of  such  evi- 
dence appears  from  Barnes  9.  Mawson,  1  M.  ^  S.  77,  and  Manby  t;.  Cur- 
tis, 1  Price,  225.(cl)  Randolph  v.  Gordon^  5  Price,  812,  shows  the  necoth 
Aity  of  accounting  fot  the  pdBsession  of  Andent  books. 

As  to  the  assignment :  the  parties  entitled  to  the  custody  were  the 
assignees,  Keeling,  the  defendant's  father,  and  Allen,  one  of  the  lessors 
of  the  plaintiff.  Ward  could  not  be  the  prober  person  to  have  the  cus- 
tody.   Keeling,  the  father,  might  have  been  called. 

Ta^ourdj  Seijt.,  and  WKUfMrtj  centric.  Ad  to  the  lease  of  1776. 
The  true  principle  is  laid  down,  in  Doe  dem.  Jacobs  t^.  Phillips,  8  0* 
B.'158,  by  CoLEEiB^B,  J.,  who  says:  '^Svidence  of  the  custody  from 
which  a  deed  thirty  years  old  comes  is  given,  not  as  a  ground  for  read- 
ing the  instrument  for  or  against  a  party,  btrt  only  to  afford  the  JudgO 
reasonable  assurance  of  its  authenticity."  There  was  such  assurance 
here.  The  questions  on  this  point  have  ordinarily  arisen  where  thd 
document  has  been  the  property,  either  of  the  public,  or  of  seme  person 
Other  than  the  parties  to  the  cause.  But,  when  the  document  belongs  to  a 
party  in  the  cause,  it  cannot  signify  whether  the  document  is  brought; 
from  his  muniment  room,  or  produced  from  hifi  pocket,  or  from  the  hands 
of  his  agent,  attorney,  or  counseL    In  Doe  dem.  Jacobs  i^.  Plalip^ 

(a)  Kot  t«p«rttd: 

\h)  Admittfld,  in  thftt  OMe,  to  bo  «he  rOil,  llibttgb  not ««  IbHiMl 

(«)  a  0.  note  (a)  to  Bfttoion  «.  Graen,  5  9.  IL  4111. 

(lO  Ai  to  tfalf  oMOy  Mf  Bortlo  «.BMamon^2  Prioe,  808,  808. 
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*8881  ^^'^^^^^^j  ^•y  ^^  •  **  I^  would  be  most  inconyenienty  if,  *in  cases 
-^  where  a  deed  is  produced  by  the  party's  attorney,  inquiries  were 
to  be  made  how  and  where  he  got  it.'*  There  can,  in  principle,  be  no 
difference  between  this  case  and  that  of  an  unexpired  lease  thirty  years 
old :  yet  in  the  latter  instance  it  is  never  thought  necessary  to  inquire, 
if  it  is  produced  on  the  part  of  the  lessor,  where  he  kept  it.  ^'In  ordi- 
nary cases,"  ''where  the  instrument  is  produced  by  one  who  has  an 
interest  in  it,  it  is  not  necessary  to  show  where  the  instrument  has  been 
kept;"  1  Stark.  Ev.  888  (8d  ed.);  and,  again,  ''in  some  instances  the 
party  who  offers  the  instrument  in  evidence  is  the  proper  depositary,  and 
then  no  proof  of  custody  is  necessary ;"  ib.  886.  This  rule  sufficiently 
appears  from  Bex  i^.  Byton,  5  T.  B.  259,  and  Bex  v.  Netherthong,  2 
M.  &'  S.  387.  Now  the  party  entitled  to  the  custody  of  an  expired  lease 
is  the  reversioner;  Plaxton  v.  Dare,  5  Mann,  k  B.  1,  S.  C.  10  B.  k  C. 
17  :(a)  therefore  the  lessor  of  the  plaintiff.  Lord  Shrewsbury,  is  a  par^ 
in  the  situation  contemplated  by  Tdx.  Starkie. 

As  to  the  assignment :  in  strictness  the  custody  should  be  that  of  the 
assignees,  that  is,  of  Allen  and  Keeling.  Allen  took  the  custody  in 
court :  the  fact  that  it  had  previously  been  in  the  custody  of  Lord 
Shrewsbury's  agent  did  not  make  this  the  less  fit.  If  Allen's  was  not 
the  fit  custody,  then  the  document  was  admissible  as  coming  from  the 
custody  of  Lord  Shrewsbury's  agent.  Or,  supposing  that  the  assignor 
was  the  proper  depositary  after  the  lease  had  expired,  the  assignee  might 
still  keep  it  till  claimed :  and  this  was  enough  to  satisfy  the  Judge  of  the 
authenticity. 

*88dl  "^^^^^  Dbnman,  0.  J.  Gases  of  this  sort  are  peculiar,  because 
-'  the  judge  is  in  the  situation  of  a  jury:  and,  where  perhaps  we 
might  not  agree  with  his  decision,  we  often  say  that  we  will  not  interfere. 
Li  this  case,  however,  I  own  that  I  should  have  had  no  doubt  in  receiv- 
ing the  evidence.  Most  of  the  reported  cases  are  decisions  in  favour  of 
receiving  documents,  on  the  ground  that  they  have  come  from  proper 
custody :  and  the  Courts  ought,  I  think,  to  be  liberal  in  this  respect. 
Then,  secondly,  comes  the  question  whether  the  learned  Judge  was  here 
so  far  wrong  that  we  ought  to  set  aside  his  ruling.  In  Bees  v.  Walters, 
8  M.  A;  W.  527, 581,  Pabkb,  B.,  said :  "  I  rather  think  it  is  for  the  Judge 
to  say  whether  a  document  is  produced  from  the  proper  custody  or  not, 
and  we  cannot  interfere  unless  we  think  it  wrong."  In  Doe  d.  Jacobs 
t;.  Phillips,  8  Q.  B.  158,(6)  we  did  set  aside  a  decision  of  my  brother 
Fabke,  thinking  him  wrong.  Acting  on  that,  I  think  we  are  bound  to 
say  here  that  my  learned  Brother  was  wrong,  and  to  make  the  rule  abso- 
lute :  the  preponderance  of  authority  was  greatly  in  favour  of  admitting 
the  evidence. 

(«^  Where,  however,  «he  point  Ib  not  noticed :  nor  doei  it  app^fff  bj  either  report  to  have  Um 
ezpnealy  adrerted  to  at  the  bw  or  by  the  Court. 
(»)  See  Begina  v.  KenUworth,  7  Q.  B.  MS. 
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WiOHTMAN,  J.  I  am  entirely  of  the  same  opinion.  Since  Flazton  «• 
Dare,  5  Man.  k  R.  l,  it  has  been  understood  that  the  proper  custody  of 
an  expired  lease  is  that  of  the  lessor,  and  that  it  may  be  produced  by 
him.  Here  the  lease  of  1776  comes,  not  indeed  from  the  direct  custody 
of  Lord  Shrewsbury,  but  from  that  of  a  person  who  represents  him  as 
to  the  property  in  question.  The  case  therefore  is  directly  within  the 
rule,  that  ^documents  are  admissible  which  are  found  in  a  place  r^goA 
in  which,  or  in  the  hands  of  a  person  with  whom,  they  might  be  *' 
expected  to  be  found.  It  is  not  necessary  that  it  should  be  the  most 
proper  custody ;  for  then  no  question  would  arise :  the  cases  discussed 
have  been  those  in  which  the  custody  has  been  other  than  that  which  was 
strictly  the  most  proper.(a)  Here  the  lease  is  found  in  the  custody  of  the 
agents,  which  appears  to  me  quite  sufficient 

Pattbson,  J.  I  think  I  acted  too  strictly  in  refusing  this  evidence. 
T  thought  I  saw  danger  in  admittbg  it :  but  I  am  now  of  opinion  that  I 
was  mi8taken.(i)  Rule  absolute. 

(•)  8««  Bishop  of  MMith  r  ]CaR|iiMi  of  Winehittor,  8  New  Ca.  188, 800|  IKie  dom.  Notlo  ti 
BMi^le%  8  A.  ik  B.  151. 
(h)  BmLi,  J.»  wfti  abient 


DAVISON  V.  WILSON  and  Others.    JIfoy  6. 

l>eeUntion  ttatod  that  defendaati  with  force  and  amu,  and  with  a  9tnmg  hand  and  agaimi  A* 
farm  </  th*  tiahUe  in  tmeh  coMf,  Ac,  broke  and  entered  plalntiir's  dwelUng-hoiue  then  in  hii 
aeUial  oeeapation,  mnde  n  noife  and  dittorbuioe  therein,  and  stayed  therein  making  sneh  dis« 
tnrbanoe,  Ac,  and  in  a  fordble  manner  and  with  a  strong  hand  broke  open  the  doors,  broke  the 
locks,  Aa,  and  with  force  and  arms,  ike.,  assanlted  plaintil^  and  in  a  forcible  manner  and  with 
a  steong  hand  expelled  him,  ike. 

Pleas :  Not  Oniltj :  and,  as  to  the  breaking  and  entering,  Ac,  making  a  noise,  Ac,  and  staying, 
Acu,  and  breaking  open  the  doors,  Ac,  "as  in'  the  declaration  mentioned,"  that  the  dwelling- 
hmise,  Ac,  was  the  dwelling-hoase,  soil,  and  freehold  of  one  defendant,  wherefore  he  in  his  own 
right,  and  the  others  as  his  seirants,  Ac,  al  the  time  when,  Ae^  broke  and  entered,  Ac,  and 
committed  the  supposed  trespasses. 

On  special  demnirer  to  the  last  plea:  Held 

(Assuming  the  arerments  in  the  count  to  be  indirisible,  and  that  all  must  be  answered  by  the 
plea):  That  the  plea  answered  erery  material  part  of  the  declaration,  the  aTcrments  "with 
force  and  arms,"  "with  a  strong  hand,"  and  "against  the  form  of  the  statnte,"  being,  on  theaa 
pleadings,  matter  of  aggravation  only. 

Qtumre,  whether  an  entry  by  force  and  in  breach  of  the  peace,  when  those  eircumstanees  are 
anaterial,  can  be  justified  by  showing  that  the  defendant  was  entitled  to  the  premises,  and  the 
plaintiff  an  intruder. 

Tbbspass.  The  declaration  stated  that  tbe  defendants,  on,  &c., 
*' with  force  and  arms,  &c.,  and  with  a  strong  hand,  and  against  the  form 
of  the  statute  *in  such  case  made  and  provided,  broke  and  en-  r^ogj 
tered  a  certain  dwelling-house,  messuage,  and  cottage  of  the  plain- 
tiff, then  being  in  the  actual  occupation  and  possession  of  the  plaintiff, 
and  situate  and  being  in  the  parish,"  &c.,  '^  and  made  a  great  noise  and 
disturbance  therein,  and  stayed  and  continued  therein  maldng  suoh 
noise,"  &c,,  *^ for  along  time,  to  wit,"  Ac,  **and  then,  in  a  forcible 
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flttjuner  and  witlt  a  ttnmg  hand^  foreed,  Inroke  open,  hnAe  to  pieees  md 
damaged  diTorSi  to  wit,  two  doors  and  two  windows  of  tke  plaintiff  of 
and  bolonging  to  tbe  said  dwaUing-konse,  and  broke  to  pieces,"  tc^ 
^divers,  to  wit,  ten  locks,"  &a,  '^  and  ten  window  fastenings  of  tke 
pkintiffy  then  belonging  to  and  b^g  in  and  upon  tke  said  doors  tni 
windows  respectiyely  of  the  said  dwelling-honse,  and  wherewith  the  stme 
were  then  fastened,  and  of  great  vahie,  to  wit,"  &c« :  *^and  then  tlso 
with  force  and  anas,  &c.,  assaulted  the  jdaintiff,  and  beai"  him,  ^^and 
pashed,  pnHed,  and  dragged  him  oat  of  hia  said  dwelling-hoiise)  and  m 
a  fordbla  manner  and  with  a  strong  hand  put  out,  disseised,  dispoesessed, 
and  expelled  the  plaintiff  therefrom  for  a  long  space  of  time,  to  wtt,"" 
&0.  By  means  of  which  said  seteral  premises  the  plaintiff  and  hit 
fSaunily  were,  during  all  the  tima  aforesaid^  not  only  greatly  disturbed, 
&e.,  in  the  peaceable  possession,  &a,  hot  the  jMntiff  was  also,  dansg 
all  the  time  alopessid,  hindered,  fcc,  from  carrying  on  therein  Us  bsn- 
ness,  fto.  *^  And  other  wrongs,"  &c.,  ^^  against  the  peace^"  Ac,  ^aod 
against  the  fmn  of  the  statnte,"  &ew 

Pleas :  1.  Not  guilty.  Issue  thereon.  2.  '<  As  to  the  breaking  and 
entering  the  sud  dwelling-house,  messuage,  and  cottage,  and  making  a 
*8921  ^^^'"  ^^'y  ^^  therein,  and  slaymg,"  Ac,  therein,  '^  making  sueh 
-^  *noise,"  &o.,  *^  for  the  space  of  time  in  the  declaration  men- 
tioned, and  forcmg,  breakup  open,"  &e.,  ^^the.  said  doors^"  Ac,  ^'and 
breaking  to  pieces,"  &c.,  ^^  the  said  locks,"  &c.,  *^  and  window  fastenings, 
as  in  the  declaration  mentioned,"  that  th&  said  dwelling-house,  &c,  in 
which,  &c.,  and  the  said  doors,  fce.,  were  not^  ftci  (denial  of  plaintiff's 
ownership),  in  manner  and  form,  &c..  Conclusion  to  the  country.  IsBoe 
thereon. 

8.  As  to  the  trespasses  in  the  introductory  part  of  the  second  plea 
mentioned :  that  the  said  dwelling-house,  messuage^  Ac,  in  which,  &c.,  at 
the  said  time  when,  &c.,  was  and  now  is  the  dwdlLig-house,  &c.,  soil,  and 
freehold  of  the  defendant  Richard  Wilson :  iriierefore  the  said  B.  Wilson 
in  his  own  right,  and  the  other  defendants  as  the  serrants  and  by  the  com- 
mand of  the  said  R.  Wilson,  at  the  said  time  when,  fcc,  broke  and  en- 
tered, &c.,  and  committed  the  said  supposed  trespasses  in  the  introductorj 
part,  &c.,  mentioned,  as  they  lawfully,  &e.    Verification. 

Demurrer  to  plea  8,  assigning  for  causes :  That  the  third  plea  oontaiBfl 
no  answer  in  law  to  the  trespasses  in  the  introductory  part  of  that  plea 
mentioned,  &c.,  in  this,  to  wit,  that  it  appears  by  the  declaration  tkt 
tiie  said  last-mentioned  trespasses  were  committed  by  the  defendants 
under  circumstances  which^  in  point  of  law,  amounted  to  a  forcible  entry 
within  the  meaning  of  the  statutes  relating  to  forcible  entries,  and  eoa- 
sequendy  a  plea  of  liberum  tenementum  affords  no  answer  to  the  said 
trespasses :  and  also  that  a  freeholder  is  not  justified  in  taking  peases^ 
aion  of  his  freehold  unless  he  can  do  so  witiiout  conunitting  a  breach  of 
Ike  peace ;  whereas  it  appears  by  the  declaration  that  tho  treqMNS 
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cbmtnitted  by  tbe  defendants  in  endeaTOuring  to  ^regain  po«le»-  r^ggg 
fli<m  of  the  freehold  wwe  such  ae  rendered  the  defendanta  gnilty 
of  an  indictable  offence :  and  aho  that  it  appears  by  the  deelai^tioa 
that  the  plaintiff  was  in  actual  oeeiipation  and  possession  of  the  dwelling 
'  home  at  the  time  the  trespassea  were  committed. 

Joinder  in  demnrrer. 

BunUty  tot  the  plaintiff.  This  demurrer  raises  the'  question,  diff* 
cussed  in  Newton  v.  Harland,  1  Mam.  k  O.  644,  whether  the  owner  of 
premises  can  justify  entering  by  force  upon  a  person  who  is  wrongfully 
oeeopying  them.  [Erlk,  J.  The  plea  is  not  pleaded  to  the  entering 
^  with  a  strong  hand,  and  against  Ae  form  of  the  statute.'*  Lord  Dsir* 
MAN,  C.  J.  The  defendant  appears  to  deny  this  part  of  the  charge  by 
his  plea  of  Not  guilty,  and  may  probably  contend  that  it  is  not  included! 
in  the  justification.] 

The  Court  offered  Chwlh^  (who  supported  the  plea)  permission  tO' 
tfmend,  in  order  that  any  difficulty  on  this  point  nnght  be  avoided  :* 
but  he  decUned  doing  so ;  and  Bunter  was  directed  to  proceed. 

The  decision  of  a  majority  of  Judges  in  Newton  v.  Harland  is  against' 
ihe  present  justification.  An  opinion  contrary  to  that  judgment  of  the^ 
Court  of  Common  Fleas  was  expressed  by  Parks  and  Aldebson,  Bs., 
in  Harvey  e.  Brydges,  14  M.  k  W.  487,(a)  but  extrijudidaHy.  Hillary 
«.  Gay,  6  Car.  k  P.  284,  relied  upon  in  Newton  t^.  Hatland,  is  also  an 
authority  for  the  plaintiff.  The  *case8  cited  in  Newton  e.  Har-  r^^o^^A 
famd  by  Coltmak,  J.  (the  dissentient  Judge),  and  by  counsel  for  ■- 
l8ie  ddendants,  are  not  conclusive.  In  Turner  v.  Meymott,  1  Bing.  158, 
S.  C.  7  B.  Moore,  574,  where  the  landlord's  entry  was  held  justifiable, 
the  house  was  empty.  [Patteson,  J.  Dallas,  C.  J.,  there(&)  sayff 
generally :  *'  The  plaintiff  had  ceased  to  be  tenant  to  the  defendant ; 
and  it  would  be  going  a  great  length  to  say,  that  he  could  bring  an 
action  of  trespass  against  him  for  entering  his  own  house.  If  the 
pfaantiff  has  any  remedy,  he  may  try  it  by  an  indictment  for  a  forcible 
entry.''  And  he  refers  to  the  language  of  Lord  Kenton  in  Taunton  e. 
Costar,  7  T.  R.  481,  which  is  nearly  to  the  same  effect.]  In  Yearb. 
Trin.  9  H.  6,  f.  19,  A,  pL  12,  it  is  agreed  that  a  party  dispossessed  by 
force  may  have  an  action  on  the  statute  of  forcible  entry  without 
expressly  alleging  the  entry  to  have  been  mann  fortiy  if  it  was  not  con- 
geable  (justifiable  in  law) ;  but,  if  it  was  congeable,  the  action  will  not 
lie  at  all,  for  the  mere  forcible  entry,  where  the  party  dispossessed  had 
no  Tight,  is  ground  only  for  a  fine  to  the  king.  Tearb.  Hil.  15  H.  7,  f. 
17  A.  pi.  12,  is  to  the  same  effect.  Fitsherb,  N.  B.  248  H.  only  repeats 
the  two  last  cited  placita.  These  are  the  authorities  cited  by  Coltm an, 
J.,  in  Newton  v.  Harland^.  1  M.  k  G-.  664,  as  showing  that,  in  the  ca^' 
of  forcible  entry,  although,  by  the  statutes,  ^*  all  forcible  entries  were  pro-< 

<•)  Judgment  afiimed  <m  EiroTi  in  Bxoh.  Ch. ;  Hanrey  «.  Biidgei^  1  Bxoh.  261. 

(i)ir]ki[MN^m. 
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hibited,  even  bj  those  who  had  title  to  enter,  yet  the  party  dispoBBessed 
could  maintain  no  action  on  the  statutes."  The  placita  certainly  impoii 
that,  in  such  an  action,  the  force  complained  of  under  the  statutes  shall 
not  be  inquired  into  if  the  party  dispossessing  had  title :  but  it  cannot  be 
*8951  *i°^i^^^^^®<l  ^^^^9  independently  of  the  question  of  title,  a  party  * 

-'  ousted  by  forcible  entry  may  not  sue  for  the  prejudice  he  himaeJf 
suffers  by  the  committing  of  that  public  wrong.  It  might  as  well  be 
argued  that,  if  a  man  owe  monejr  to  another,  who  seizes  him  and  takee 
that  money  from  him  by  force,  no  action  will  lie  for  the  assault.  It  is 
incorrect  to  lay  down,  as  broadly  as  it  is  sometimes  stated,  that  public 
offences  are  not  the  subject  of  action  by  private  persons  although  such 
persons  individually  suffer  by  them.  [Pattesok,  «F.  The  same  act  may 
be  both  a  public  and  a  private  wrong.  Eble,  J.  The  private  wrong  is 
recognised,  but  the  consideration  of  it  postponed,  in  order  that  the  party 
may  prosecute  for  the  pubhc  offence.]  In  Stephen's  New  Commentariee 
on  the  Laws  of  England,  vol.  iii.  p.  435  (2d  ed.),  it  is  sud  that  per- 
sonal  actions  are  ^^  either  brought  for  the  specific  recovery  of  prop€^, 
or  for  damages.  As  regards  the  competency  of  the  latter  kind  of 
remedy,  it  is  to  be  remarked,  that  an  action  for  damages  will  in  general 
lie  wherever  a  right  has  been  invaded — or,  in  other  words,  an  injury  com- 
mitted, although  no  damage  should  have  been  actually  sustained ;  it  bmg 
material  to  the  establishment  and  preservation  of  the  right  itself,  that 
its  invasion  should  not  pass  with  impunity."  *'  Injury"  must  be  con- 
strued, not  in  the  popular  sense,  but  according  to  the  etymological  con- 
struction of  the  word  '^injuria;"  a  violation  of  right.  That  title  does 
not  of  itself  justify  the  commission  of  a  trespass  to  enforce  it  appears 
from  the  cases  (though  not  strictly  in  point)  of  Doe  dem.  Stephens  v. 
Lord,  7  A.  &  E.  610,  and  Anthony  t;.  Haney,  8  Bing.  186.  It  vas 
*8961  ^^^^^^  ^®^^>  ^  Butcher  v.  *Butcher,  7  B.  &  C.  399,  that  a  party 

-^  entitled  to  land,  having  entered  by  force  upon  an  intruder,  might 
maintain  trespass  against  him  for  remaining  on  the  land  and  doing  acts 
of  ownership ;  but  it  does  not  follow  that,  if  the  party  having  title 
enters  manuJarti  (which  implies  more  than  vi  et  armM)^  he  is  not  liable 
to  an  action  for  the  wrong  done  to  an  individual  by  an  act  which  the 
law  declares  to  be  a  public  offence.  Ashhubst,  J.,  says  in  Taylor  «. 
Cole,  3  T.  B.  292,  296 :  ''  No  person,  who  has  a  right  of  entry  into 
lands,  can  be  considered  as  a  trespasser  for  asserting  that  right,  unless 
it  be  attended  with  such  acts  of  violence,  as  will  subject  him  to  a  crimi- 
nal prosecution :"  thus  intimating  that,  if  such  acts  did  accompany  the 
entry,  an  action  would  lie  for  the  trespass.  Therefore,  in  the  present 
case,  if  the  action  would  have  lain  against  a  stranger,  it  lies  against  the 
defendant,  notwithstanding  his  title.  [Lord  Dbnman,  C.  J.,  mentioned 
Perry  v.  Fitzhowe,  8  Q.  B.  757.]  There  is,  indeed,  here,  a  trespass  not 
only  upon  the  land  but  against  the  person. 

The  circumstance,  ^^  with  a  strong  hand,"  caxmot,  for  the  purpose  of 
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this  justification,  be  separated  from  the  rest  of  the  narrative ;  for  the 
third  plea  (embodying  the  introdactory  part  of  the  second)  justifies  the 
doing  of  the  acts  ^^as  in  the  declaration  mentioned." 

CawKngj  contri.  Even  if  these  pleadings  raise  the  general  question 
argued  on  the  other  side  (which,  however,  they  do  not),  the  justification 
is  good*  It  is  enough  if  the  defendants  justify  so  much  as  the  plaintiff 
must  necessarily  prove  to  maintain  his  action :  and  the  plea  does  not  in 
reality  profess  to  do  more.  On  the  *plea  of  the  general  issue,  r^sooT 
the  plaintiff  would  not  be  bound  to  prove  aH  entry  with  strong 
hand  contrary  to  the  statute :  it  would  be  enough  to  prove  that  the  plain- 
tiff was  in  possession  and  the  defendants  entered  upon  him.  Were  this 
otherwise,  the  defendant,  in  an  ordinary  case  of  trespass  quare  clausum 
fregit,  could  not  succeed  on  the  plea  of  liberum  tenementum,  if  the  plain- 
tiff alleged  that  the  entry  was  with  a  strong  hand.  [Wiqhtman,  J. 
Might  not  the  defendant  except  the  manu  fortif]  It  would  be  said 
that  this  gave  the  character  to  the  act,  and  was  inseparable  from  it. 
According  to  the  argument  on  the  other  side  the  common  plea  of  liberum 
tenementum,.  pleaded  in  Harvey  v.  Brydges,  14  M.  k  W.  487,  to  a  count 
for  breaking  and  entering  plaintiff's  close,  in  his  actual  occupation,  vi 
et  armis,  and  forcibly  expelling  him,  would  have  been  no  answer.  But 
Parke  and  Aldkbson,  Bs.,  held  it  sufficient ;  Parke,  B.,  observing ; 
(14  M.  &;  W.  440,  441, 448),  that  the  plea  professed  to  justify,  «^  not  all 
the  force  that  the  plaintiff  can  prove,  but  all  that  he  mu9t  prove  to  sup- 
port the  action :"  that  '^  under  the  words  *  vi  et  armi$j*  the  plaintiff  need 
not  have  proved  anything ;  neither  was  he  bound  to  prove  the  eviction ; 
proof  of  the  trespass  would  have  been  enough :"  and  that,  to  raise  the 
question  discussed  in  Newton  v,  Harland,  1  Man.  k  G.  644,  the  plaintiff 
diould  have  replied  that  the  defendants  used  more  force  than  was  neces- 
sary. So,  in  Fisherwood  v.  Cannon,  8  T.  B.  297,(a)  to  a  count  for  tak- 
ing and  carrying  away  plaintiff's  halter,  and  converting  it  to  defendant's 
use,  a  justification  was  pleaded,  and,  *on  issue  joined,  the  defend-  rmoog 
ant  had  a  verdict:  a  motion  was  made  in  arrest  of  judgment 
because  the  plea  ^'  did  not  cover  the  whole  trespass,  namely,  the  con- 
version. But  the  Court  held  that  as  the  defendant's  plea  had  fully 
answered  the  gist  of  the  action,  which  was  the  taking,  the  conversion 
thereof  being  only  aggravation,  it  became  necessary  for  the  plaintiff  to 
reply  that  the  defendant  afterwards  converted,  &c.,  and  thereby  became 
a  trespasser  ab  initio."  And  Buller,  J.,  who  cited  that  case  in  Taylor 
V.  Cole,  8  T.  R.  292,(6)  (referring  also  to  Sir  Ralph  Bovy's  Case,  1  Ventr. 
211,  217,)  held  accordingly  that  the  breaking  and  entering  there  alleged 
by  the  plaintiff  were  the  gist  of  the  action,  and  that  a  plea  justifying 
these  was  sufficient,  though  the  count  stated  an  expulsion  likewise. 
**  If,"  he  said,  ^^  the  plaintiff  had  intended  to  take  advantage  of  the  ex- 

(a)  Cited  in  Taylor  v.  Cole.    Sm  Woodi  v.  Bnrnuit^  16  IC  ik  W.  149, 156. 
{ht  JttdfmeDt  aflrmed  in  Bxeh.  Ch. ;  Taylor  v.  Colo,  1  H.  BL  bU. 
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pnlsiimy  widdi  wm  nerdy  mattw  of  aggnvvtioii,  he  oaght  to  hvrt  new 
aadgned  it." 

Bat,  if  the  genend  queetioa  ariaee,  the  justifieation  is  maintaiBaUe, 
though  it  admits  some  unlawfal  violence  on  Uie  part  of  the  defendants. 
Were  this  othwwise,  no  justification  in  trespass  vi  et  armis  ooold  erer 
liave  been  good ;  for  the  vt  €t  armU  and  ecwtra  pacem  admitted  in  audi 
pleas,  were  formerly  deemed  mattmr  of  substance ;  note  (1)  to  Lawe  v. 
King,  1  Wms.  Saund.  81,  Com.  Dig.  Pleader  (8  M.  7).  When  it  was 
nsnal  (before  seyeral  matters  were  pleadable  under  stat.  4  Ann.  e.  16, 
fi.  4)  to  deny  the  *^  force  and  arms,  &c.,  and  whatever  else  is  against  the 
peace,"  Ac,  that  was  done,  not  so  much  by  way  of  a  denial  in  the  cause 
as  to  save  the  fine  to  the  Grown :  and  now  it  is,  in  *< 


-I  cases  at  least,  disused.  K  the  defendants  here  have  committed 
acts  in  breach  of  the  peace,  or  in  the  nature  of  a  forcible  entry,  they 
Biay  be  liable  criminally ;  but  no  right  of  action  accrues ;  2  Hawk.  P.  C. 
29,  B.  1,  c.  64,  s.  8,(a)  Taylor  v.  Cole,  8  T.  R.  295  (judgment  of  Lord 
Kbhyon),  Taunton  v.  Costar,  T  T.  R.  481,  referred  to  by  Dallas,  C.  J., 
in  Turner  v.  Meymott,  7  B.  Moore,  576.  Again,  stat.  8  H.  6,  c.  9,  a.  6, 
which  gives  the  action  for  a  forcible  entry,  applies  only  to  persons  having 
the  freehold ;  Cole  v.  Eagle,  8  B.  &  G.  409 ;  which  the  plaintiff  here  con- 
fessedly has  not.  The  cases  in  the  Yearbooks,  mentioned  on  the  other 
aide,  are  strongly  in  favour  of  the  defendants ;  so  also  are  the  dicta  of 
Pabee  and  Aldbrson,  Bs.,  in  Harvey  v.  Brydges,  14  M.  k  W.  440 — 
448,  though  not  necessary  to  the  decision  of  that  case.  Newton  v.  Har- 
land,  1  Man.  k  Qt.  644,  may  bear  some  analogy  to  this  case,  but  is  not 
exactly  like  it.  There  the  action  was  for  an  assault ;  and  the  questten 
was,  not  whether  the  defendants  could  justify  entering,  but  whether  the 
4efendant  Harland  was  so  **  lawfully  possessed"  of  the  premises  on  his 
ontry  that  he  might  turn  out  the  plaintiff's  wife  by  force.  And  the  Court 
there  was  not  unanimous.  In  Perry  v.  Fitihowe,  8  Q.  B.  757,(ft)  the 
defendant  justified  destroying  the  plaintiff's  house,  as  an  act  done  in 
assertion  of  a  right  of  common.  Pulling  down  a  dwelling-house  to  abate 
a  nuisance  was  dearly  an  irregular  proceeding,  and  different  from  that 
i?hich  is  justified  here.  [Wiohtman,  J.  There  the  words  of  the  repli- 
.     cation,  "  with  force  and  arms  and  with  a  *strong  hand,"  were 

^  considered  not  to  carry  the  case  beyond  the  trespass  charged  in 
the  declaration.]  Hillary  v.  Gay,  6  Can*,  k  P.  284,  was  only  a  decision 
Bt  nisi  prius ;  and  it  was  not  necessary  there  to  decide  anything  bearing 
nn  the  present  case.  The  issue  was  on  not  guilty.  The  plaintiff  who 
was  tenant  of  the  defendant's  premises  had  promised  to  go  out ;  a  notice 
to  quit  had  expired;  but  the  defendant  had  distrained  afterwards. 
[Erle,  J.  The  mere  promise  to  give  up  possession,  if  proved,  would  not 
vest  a  right  of  entry  in  the  landlord.] 

(a)  rth  (Leeeh's)^.    OawHnf  dtod  the  pMMge  from  1  Cnrwood*!  Hawkiai,  49& 
(6)  Soe  Bailing  t.  Read,  p.  904,  poat 
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No  oireimiBtanoe  appeare  oa  the  present  pleadingSy  as  to  the  trespass 
spoil  the  dweUing-house,  &o.,  but  aa  entry  of  the  freeholder  and  his 
aerrantB  which  may  have  been  without  breach  of  the  peace,  and  therefore 
not  the  subject  of  a  criminal  proceeding.  And  Bex  v.  Wilson,  8  ^.  B. 
857,  proves  that,  eren  in  an  indictment  for  a  forcible  entry  at  common 
law,  such  averments  of  vidence  are  necessary  as  may  show  that  the 
defendant  ^^  unlawfully"  entered. 

Munter^  in  reply.  As  to  the  first  point :  it  is  assumed  on  the  other 
•ide  that  the  plidntiff  here  would  not  be  bound  to  prove  the  forcible 
entry.  But  it  could  hardly  be.  said  in  such  an  action  that  this  was  not 
part  of  the  gist.  In  Yearb.  14  H.  6,  f.  16  A,  pi.  58,  to  a  declaration 
on  the  statute  of  forcible  entry,  8  H.  6,  c.  9,  it  is  said  to  be  no  sufficient 
plea,  that  tibe  fireehold  was  in  J.,  and  defendants,  as  his  servants  and  by 
his  command,  entered  peaceably,  without  this,  that  they  entered  with  a 
•trong  hand ;  though  such  a  pka  might  have  been  sufficient  in  an  action 
.  of  treqmss.  [Wighxman,  J.  *Is  yours  an  action  on  the  statute  p^Q^| 
of  forcible  entry  ?  If  not,  the  manu  forti  is  merely  aggravation,  ^ 
which  may  or  may  not  be  proved.  Pattbson,  J.  It  is  said  in  Lawe  v. 
King,  1  Saund*  81,  that,  in  an  action  of  trespass,  *^  if  the  defendant  be 
aoquitted  of  the  special  matter,  the  vi  et  armu  shall  not  be  inquired  into. 
So  if  the  defendant  be  aoquitted  of  the  special  matter  by  judgment  on 
demurrer,  the  vi  it  armit  shall  not  be  tried,  although  the  defendant  has 
taken  issue  thereon,  but  he  shall  be  fined,  and  a  oapiatur  awarded  against 
liim  without  more."]  The  decision  in  Perry  v.  Fitihowe,  8  Q.  B.  757, 
as  to  the  averments  of  force,  turned  upon  the  particular  form  of  the  re- 
plication as  compared  with  ike  counts  pleaded  to.  [Wightmak,  J.  It 
.was  decided  there  that  ^'with  a  strong  hand"  meant  no  more,  in  that 
aetion,  than  the  ordinary  vi  et  armit.']  As  to  the  principal  point ;  the 
statute  8  H.  6,  c.  9,  s.  6,  is  cumulative  only,  and  does  not  limit  the 
common  law  right  of  action  for  a  forcible  entry  The  issue  in  Hillary 
V.  Gay,  6  Car.  &  P.  284,  was,  it  is  true,  on  Not  guilty ;  but  the  New 
mles  were  not  then  in  force.  Bosanqust  and  E&skine,  Js.,  in  Newton 
V.  Harland,  1  Man.  &  G.  661,  666,  cite  the  case  as  applicable  to  the 
question  then  before  the  Oqurt. 

Lord  Dbnman,  C.  J.  We  all  thought  at  first  that  the  allegation,  ^^  with 
a  strong  hand,  and  against  the  form  of  the  statute,"  was  matter  which 
might  be  proved  under  the  plea  of  Not  guilty,  and  so  was  disposed  of  by 
the  pleadings  as  they  now  stand.  But  on  that  we  pronounce  no  opinion. 
I  think  that,  with  reference  to  the  third  plea,  the  ^*  strong  hand"  and 
<«  against  the  statute,"  if  *they  necessarily  form  part  of  what  is  r^oAo 
met  by  that  plea,  are  mere  aggravation ;  and  the  defendants'  coun-  ^ 
sel  has  convinced  me  that  the  plea  offers  sufficient  justification.  In  Perry 
1^.  Fitshowe  the  particular  circumstances  which  made  the  defendant's  pro- 
ceeding unjustifiable  in  point  of  law  appeared  by  the  declaration.  Here 
the  declaration  states  only  in  general  terms  that  the  defendants  with  ^ 
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strong  hand,  and  against  the  form  of  the  statate,  broke  and  entered  the 
dwelling-honse  and  committed  other  trespasses.  Referring  to  Taylor  v. 
Cole,  8  T.  B.  292,(a)  and  other  authorities  which  have  been  dted,  I  haTO 
no  doubt  that  the  first  allegations  are  matter  of  aggravation  merely,  and 
that  the  material  ayerments  are  sufficiently  met  by  the  plea. 

Patteson,  J.  I  think  the  expressions,  ^*  with  a  strong  hand,  and  against 
the  form  of  the  statute,"  are  mere  aggravation.  Mr.  CtnoUng  did  not 
and  could  not  argue  that,  if  the  allegation  in  the  count  consisted  of  two 
parts,  each  of  which  established  a  substantive  trespass,  it  would  be  enough 
to  justify  as  to  one :  but  that  is  not  the  present  case.  This  is  quite  ai»» 
logons  to  the  case  of  a  count  in  trespass,  where  it  has  been  held  thai  the 
conversion  was  matter  of  aggravation  and  not  of  substantive  charge,  and 
was  not  necessary  to  be  proved  by  the  plaintiff  as  part  of  the  gist  of  his 
action.  Therefore  the  third  plea  is  good.  How  far  the  manu  fwrti  could 
be  brought  in  question  under  the  general  issue  as  here  pleaded,  it  is  un- 
necessary to  say :  the  averment  is  certainly  not  the  same  vAviet  armu. 
*9031  ^WiOHTMAK,  J.  The  gist  of  this  action  is  the  breakmg  and 
^  entering :  the  manu  forti  and  ^^  against  the  form  of  the  statute'* 
ore  mere  aggravation.  The  plea  is  sufficient  if  it  justifies  that  which  is 
the  gisl  of  the  action.  If  the  plaintiff  meant  to  say  that  more  than 
necessary  force  was  used,  he  might  have  replied  by  a  new  assignment  or 
a  plea  of  that  nature.  To  hold  the  present  plea  good,  is  consistent  witii 
all  the  authorities.  I  was  struck  with  the  passage  cited  at  the  bar  fitm 
Hawkins's  Pleas  of  the  Orown,(5)  where  it  is  stated  that,  in  an  action  of 
forcible  entry  grounded  on  the  statute,  **  if  the  defendant  make  him- 
self a  titie  which  is  found  for  him,  he  shall  be  dismissed  without  any 
inquiry  concerning  the  force."  But  a  question  on  the  statutes  of  f<Hrei- 
ble  entry,  i£  nused  by  the  pleadings,  would  be  very  different  firom  thai 
now  before  us. 

Eblb,  J.    I  am  Qf  opinion  that  the  mode  of  the  breaking  and  entering 
as  here  stated,  is  mere  aggravation,  and  the  plea  a  good  answer. 

Judgment  for  defendant8.(r) 

(a)  Jadgmesi  aflrmed  In  Bxab.  Oh.;  Taylor  «.  Cole,  1  H.  BL  (55. 
(5)yoLiLp.S9,B.  l,o.Hi*S»7tb9d.    Ana»p.899. 
(«}  See  the  next 
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*Ilie  foUoiring  case,  dedded  in  Easter  term,  1850,  may  properly  r*gA4 

follow  DaviBOD  v.  Wilson,  antd,  p.  890.  '- 

BURLING  V.  JOHN  READ,  ROBERT  PATE,  WILLIAM  PATE 
the  Elder,  WILLIAM  PATE  the  Toonger,  and  WILLIAM  MAR. 
TIN  PATE.    lApra  20, 1850.] 

To  ft  dedantioii  In  trespMi,  charging  that  defendant  broke  and  entered  plaintiff's  workMhcpfi 
vliile  plaintiff  wai  inhabiting  and  preient  in  it,  and,  while  plaintiff  waa  so  inhabiting  and 
preien^  polled  it  down,  defendant  pleaded  pleai  aaserting  that  the  workahop  wai  defendant'!, 
and  denying  that  it  was  plaintiff's. 

Held  that,  on  iasnes  joined  upon  these  aTonnents,  it  was  immaterial  whether  plaintiff  was  or  wai 
not  inhabiting  and  present  at  the  time  of  the  alleged  trespass;  and  that  defendant  was  entitled 
to  the  rerdiot  npon  proof  that  he  had  a  right  to  the  soiL 

Tbsspabs.  The  first  count  charged  that  defendants,  on,  &o.,  with  force 
and  arms  and  with  a  strong  hand,  broke  and  entered  a  workshop  of  plain- 
tiil^  sitnate  in  the  parish  of  Haddenham  in  the  connty  of  Cambridge,  that 
18  to  say,  &c.  (abuttals),  in  which  said  workshop  plaintiff  was,  at  the  said 
seyeral  days,  &c.,  inhabiting  and  actually  present,  and  then  made  a  great 
noise,  &c.,  and  also  then,  and  while  the  plaintiff  was  inhabiting  and  ac^ 
toally  present  in  the  said  workshop,  pulled  down,  prostrated,  &c.,  the 
chimneys,  roof,  Ac,  and  pulled  down,  &c.,  and  removed  certain  fixtures 
of  plaintiff,  to  wit,  &c«,  then  aflixed  to  and  part  of  the  said  workshop, 
and  also  then,  with  force  and  arms  and  with  a  strong  hand,  and  while 
plaintiff  was  inhabiting  and  actually  present  in  the  said  workshop  as 
aforesaid,  pulled  down,  prostrated,  destroyed,  and  levelled  to  the  ground 
the  chimneys,  roof,  walls,  &c.,  and  pulled  down  and  removed  certain  fix> 
tores  and  effects  of  plaintifl^  to  wit,  fcc,  then  affixed  to  and  part  of  the 
workshop,  and  also  dien,  with  force  and  arms  and  with  a  strong  hand, 
and  while  plaintiff  was  inhabiting  and  actually  present  in  the  workshop 
as  aforesaid,  pulled  down,  prostrated,  and  demolished  the  workshop,  and 
also,  during  the  time  ^aforesaid,  seised  and  took  the  materiak,  &c.,  r«oo5 
of  plaintiff,  and  carried  away  and  converted  the  same,  and  then,  '- 
to  wit,  Ac.,  with  f(Nroe  and  arms  and  with  a  strong  hand,  ejected  and  ex- 
pelled plaintiff  from  the  possession,  &c.,  of  the  said  workshop,  and  kept 
him  so  expelled,  Ac. :  and  also,  during  the  time  aforesaid,  to  wit,  Ac, 
with  force  and  arms,  seised,  Ac,  divers  chattels,  to  wit,  Ac,  of  plaintiff, 
then  being  in  the  said  workshop,  Ac.  (alleging  conversion). 

Second  count,  for  assaulting  and  beating  plaintifi^  and  forcing  him  out 
of  the  workshop. 

Pleas  1  and  2,  leading  to  issues  of  fact,  not  now  material. 

8.  To  the  1st  count.  That  the  workshop,  fixtures,  effects,  materials, 
«nd  chattels  were  not,  nor  was  either,  Ac,  the  workshop,  fixtures,  Ac, 
of  plaintiff,  in  manner,  Ac. :  conclusion  to  the  country.    Issue  thereon. 

4.  To  the  1st  count,  except  so  far  as  the  same  charges  defendants 
with  having  committed  the  supposed  trespasses  with  a  strong  hand,  and 
whilst  plaintiff  was  inhabiting  the  said  workshop,  and  actually  present : 
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That,  before  and  at  the  said  sereral  times  when,  ftc,  defendants  W. 
Pate  the  elder  and  W.  Fate  the  youger  ware  the  chnrdiwardeDSy  and 
James  Rose  and  Jonathan  Tyson  were  the  oTerseen  of  the  poor,  of  the 
said  parish  of  Haddenham,  doly  appointed ;  and  that  the  said  woifcshop, 
St  the  several  times  when,  &c.,  was  the  workdiop,  soil,  and  fieehold  of 
the  said  churchwardens  and  overseers :  wherefore  defendants  W.  Plate 
the  elder  and  W.  Pate  the  younger,  as  such  churchwardens,  in  thdr  own 
right,  and  Bead,  B.  Pate,  and  W.  M.  Pate,  as  the  servants  of  the  oaid 
dinrchwardens  and  overseers  and  by  thor  command,  at  the  several 
times  when,  &c.,  ^broke,  &c. :  justifying  the  breaking  and  enter- 
-■  ing  the  workshop,  making  a  noise^  ftc^  breaking,  ftc^  the  <Ami- 
neys,  &c.,  and  pulling  down,  ftc,  the  workshop  and  seizing,  &e^  the 
materials,  &c.,  and  removing  the  goods  and  chattels  as  encombering, 
&C.:  verification.  Replication:  that  the  workshop  was  not  the  work- 
shop, soil,  and  freehold  of  the  churchwardens,  &e.,  <Nr  any  or  ddMr,  te»: 
conclusion  to  the  conntty.    Issue  thereon. 

5.  To  the  2d  count,  allegation  of  possessi<m,  by  the  churdiwaidaBS 
and  overseers,  of  a  woribshop,  and  that  plaintiff  was  unlawfully  there, 
with  force*  and  arms  making  a  noise,  ko. ;  wherefore  defendants,  in  their 
own  right  and  as  servants  (as  before,  respectively),  requested  plaintiff  to 
cease  making  the  noise,  &c.,  and  to  depart,  and,  on  his  refusal,  moUiter 
manus,  &c.,  to  remove  him:  verification.  R^lication,  traversing  the 
possession  by  the  churchwardens,  ke. :  conclusion  to  the  country.  Issiie 
thereon. 

On  the  trial,  before  Pollock,  C.  B.,  at  the  last  Gambridgeahiie 
assises,  evidence  was  given,  for  the  plaintiff^  to  show  that  he  had  bvilt 
the  workshop,  and  that  the  defendants  entered  and  tock  possession  of  it, 
and  pulled  it  down,  while  the  plaintiff  was  in  it ;  and,  for  the  defendants, 
to  show  that  the  parish  officers  were  legally  Mititled  to  the  soil  imdsr 
Stat.  59  G.  S,  c.  12,  s.  17.  The  Lord  Chief  Baron  told  the  jury  that, 
if  they  were  satisfied  that  the  pluntiff  had  no  right  to  the  possession  of 
the  workshop,  and  the  parish  officers  had  title  to  it,  they  were  entitled 
to  take  immediate  possession,  and,  when  so  in  possession,  to  poll  the 
workshop  down ;  and  that  in  that  case  the  8d,  4th,  and  5th  issoes,  so 
far  as  regarded  the  workshop  and  all  affixed  to  the  freehold,  mnat  he 
♦QOTl  ^^^^^  ^^^  ^  defendants  ;(a)  for  that,  as  to  those  ^issues,  it  wss 
J  immaterial  whether,  at  the  time  of  the  act  complained  of^  the 
plaintiff  was  or  was  not  in  the  house.  The  jury  found  for  the  plakitiff 
on  the  first  and  second  issues,  and  for  the  defendants  on  the  fourth  and 
fifth ;  and,  on  the  third,  they  found  for  the  plaintiff  so  far  as  regarded 
the  goods  and  chattels,  and  for  the  defondants  so  far  as  regarded  the 
workshop  and  fixtures. 

Prendergoit  now  moved  for  a  new  trial,  on  the  ground  of  misdirection. 
The  defendants,  supposing  them  to  have  full  title  to  the  s^  were  m* 

(a)  See  JoDif  e.  GhApnaa,  %  Xzeh.  999, 
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warranted  in  entering  and  palling  down  the  building  while  the  plaintiff 
.918  actually  in  it ;  Perry  v.  Fitzhowe,  8  Q.  B.  757.  [PAiTBSOir,  J.  The 
queetion  there  was  as  to  a  commoner  pnlling  down  a  cottage,  said  to  be 
a  nuisance,  by  way  of  abating  it,  while  the  inhabitants  were  in  it.  The 
question  here  is,  whose  was  the  workshop  ?]  A  commoner  would  hare  as 
full  a  right  to  pull  down  the  cottage,  if  a  nuisance,  as  an  owner  would 
have  to  pull  down  his  own  house :  whatever  controlled  the  one  right  would 
control  the  other.  The  law  of  distress  is  controlled  in  the  same  way ; 
a  horse  which  a  man  is  actually  riding  cannot  be  distrained. 

Lord  Oampbsll,  0.  J.  I  think  the  direction  was  quite  right,  though 
there  is  on  the  record  the  immaterial  allegation  of  the  plaintiff  being 
actually  in.  the  workshop.  The  plaintiff  is  a  trespasser :  what  right  can 
he  have  to  prevent  the  owner  of  the  soQ  from  pulling  down  the  house  ? 
I  pronounce  no  opinion  against  the  decision  in  Perry  v.  Fitzhowe,  8 
Q.  B.  757 ;  I  assume  it  to  be  right :  but  that  case  is  clearly  distinguish- 
able from  this,  where  the  ^house  is  not  the  dwelling-house  of  the  r^qng 
plaintiff,  and  where  the  act  complained  of  is  the  act,  not  of  a  com-  L 
moner  who  seeks  to  abate  a  nuisance,  but  of  the  owner  of  the  house.  It 
would  be  giving  a  most  dangerous  extension  to  the  doctrine  in  Perry  v. 
Fitsbowe  (assuming  the  decision  there  to  be  correct),  if  we  were  to  hold 
that  the  owner  of  a  house  could  not  exercise  the  right  of  pulling  it  down^ 
|>ecause  a  trespasser  was  in  it. 

Pattsson,  J,  In  Perry  v.  Fitzhowe  the  action  was  brought  by  the 
4>wner  of  the  house,  who  was  in  it  at  the  time  of  its  being  destroyed : 
•nd  the  justification  set  up  was  by  a  person  entitled  to  common  on  the 
)and  where  the  bouse  was  built,  who  made  no  claim  to  title  in  the  house : 
and  we  held  that  the  commoner  could  not  assert  his  right  of  common  by 
knocking  a  house  about  the  ears  of  the  owner.  There  was  no  pretence 
that  the  house  was  not  the  house  of  the  plaintiff.  But  here  the  defend- 
ants say  that  the  plaintiff  is  a  mere  stranger,  and  the  jury  so  find.  It 
never  can  be  that  a  mere  stranger  acquires  a  title  by  intrusion,  except 
in  the  time  prescribed  by  the  Statutes  of  Limitation.  The  inhabiting 
makes  no  difference  :  it  cannot  prevent  the  owner  of  a  house  from  doing 
what  he  likes  with  it.  The  plaintiff  here  has  no  right  at  all :  in  Perry 
V.  Fitzhowe  he  had  the  right  to  the  possession.  That  case  seems  to  have 
led  to  a  mode  of  declaring  under  circumstances  to  which  the  decision  is 
inapplicable.  It  seems  to  be  now  the  fashion,  in  all  cases  of  trespass  to 
a  house,  to  say  that  the  trespass  was  committed  while  the  plaintiff  was 
in  it. 

* WiOHTHAK,  J.  I  agree,  and  for  the  reasons  given  by  my  Lord  r^oAg 
and  my  brother  Pattbson.  '' 

Erle,  J.  It  is  very  important  that  the  distinction  between  Perry  v. 
Fitzhowe  and  such  a  case  as  this,  pointed  out  by  my  Lord  and  my  bro- 
ther Pattbson,  should  be  understood.  Otherwise  parties  might  imagine 
that  they  acquired  some  right  by  merely  intruding  upon  land  in  the  night, 
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miming  vp  a  hut,  and  occupying  it  before  morning.    It  should  be  made 
known  that  that  is  a  misapprehension  of  the  effect  of  Perry  v.  Htzhowe. 

Rule  refused. 


The  QUEEN  v.  The  Inhabitants  of  COLERNE.    May  6. 

Whone  %  doUm  of  ehaxgeabUitj,  nnder  itat  4  A  5  W.  4»  e.  76^  i.  79,  u  rigned  bj  A.,  B.  aad  C, 
styling  UiemaeWea  "oTene'en  of  the  poor"  (bat  not  "the"  or  ''a  minority  of  the"  OT«n««n) 
of  pariah  I>.,  and  it  does  not  appear,  by  eridence  on  trial  of  the  appeal,  that  tbej  are  not  all  or 
a  mijoritj  of  the  orerseers,  the  notiee  is  soAoienL 

On  appeal  against  an  order  of  justices  for  removing  Mary  Stfllman 
Davis,  widow,  and  her  four  children,  from  the  parish  of  Melksham  to  the 
parish  of  Golerne,  both  in  Wiltshire,  the  Sessions  confirmed  the  order, 
subject  to  the  opinion  of  this  Court  on  a  case,  in  substance  as  after  stated. 

The  notice  of  chargeability  was  as  follows.  ^^  Parish  of  MelkahAm 
in  the  county  of  Wilts.  As  to  the  removal  of  Mary  Stillman  Davisy" 
&c.  '^  To  the  overseers  of  the  poor  of  the  parish  of  Coleme  in  the 
county  of  Wilts.  Take  notice  that  the  above  named  Mary  Stillman 
Davis,"  &;c.,  ^^have  become  and  now  are  actuaDy  chargeable  to  the  said 
parish  of  Melksham,  and  are  now  receiving  relief  from  the  said  parish ; 
and  that  an  order  of  justices  has  been  obtained  for  their  removal  to  your 
*9101  *P^^^  ^^  Coleme  as  their  last  place  of  legal  settlement"  (rrfer- 
^  ring  to  copies  of  order  and  examinations,  sent  with  the  notice) : 
'^  and  take  notice  that,  unless  you  appeal"  ftc,  '*  the  said  paupers  will 
be  removed  to  your  said  parish  of  Coleme,  pursuant  to  the  said  order. 
Dated  this  10th  day  of  November,  1845. 

GKo'porJn?        1  Overseers  of  the  poor  of  the  said 

^  XTT  \      pansh  of  Melksham. 

Georob  Watson,!     *^ 

The  appellants  did  not  attempt  to  show  that  the  notice  was  not  in  point 
of  fact  signed  by  the  majority  of  the  officers.  But  they  relied  upon  the 
legal  objection  that  the  notice  was  bad  on  the  face  thereof,  inasmuch  as 
it  did  not  state  affirmatively  or  by  necessary  inference  that  the  notice 
either  was,  or  purported  to  be,  signed  by  a  majority  of  the  parish  officers 
of  Melksham.     The  Sessions  overruled  this  objection. 

The  order  of  removal  was  on  the  same  piece  of  paper  with  the  notice 
of  chargeability.     (The  case  then  set  it  forth.) 

The  appellants  objected  to  this  order  that  the  magistrates  thereby  ad- 
judicated (a)  upon  the  settlement  of  the  paupers  in  Coleme  without  stating 
how  that  judgment  was  arrived  at,  whether  by  the  examination  of  wit- 
nesses on  oath,  or  otherwise.    The  Sessions  overruled  this  objection  alao* 

(a)  The  form  of  a^ndieation  was :  "We  the  said  jvstioes,  upon  examination  of  the  prwisea 
fipon  oath,  and  other  oironmstanees,  do  a^jadge  the  same  to  be  tnie,  and  do  abo  a4jvd^  tha 
pUoa  of  the  legal  settlements  4e.  <'to  be"  Ao. 
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If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the  Sessions 
were  wrong  in  overruling  either  of  these  objections,  the  order  of  Sessions 
was  to  be  quashed ;  if  otherwise,  it  was  to  stand  confirmed. 

*H6dge8  and  L.  H.  Fitzgerald^  in  support  of  the  order  of  ses-  -^^^  ^ 
sions.  First:  It  is  true  that  the  notice  ought  to  have  been  ^ 
signed  by  a  majority  of  the  parish  officers ;  Rex  v.  The  Justices  of  War- 
wickshire, 6  A.  &;  E.  878 ;  Rex  v.  The  Justices  of  Derbyshire,  6  A.  & 
£.  885 :  and,  if  the  Sessions  had  expressly  negatived  that  fact,  the  order 
of  removal  could  not  have  been  upheld,  according  to  Rex  v.  Morgam, 
1  T.  R.  775 :  but,  in  the  absence  of  express  finding,  this  Court  will,  if 
possible,  intend  in  favour  of  the  due  execution ;  Rex  v.  Hinckley,  12 
East,  861 ;  Rex  v.  Catesby,  2  B.  &;  C.  814.  In  Regina  v.  Westbury, 
5  Q.  B.  500,  a  notice,  signed,  by  three  persons,  '*  G.  M.,  R.  W.,  J.  B., 
overseers  of  the  parish,"  &;c.,  and  not  showing  them  to  be  a  majority  of 
the  parish  officers,  was  held  insufficient :  but  there  the  special  case  found 
that  there  were  in  fact  four  overseers  and  two  churchwardens.  Regina 
V.  Justices  of  the  West  Riding,  8  Dowl.  &;  L.  152,  is  a  direct  authority 
here.  In  that  case  a  notice  of  appeal  was  signed  by  persons  styling 
themselves  ^^  a  majority  of  the  churchwardens  and  overseers  of  the  parish 
of,"  &c. ;  and  it  was  argued,  under  stat.  4  &;  5  W.  4,  c.  76,  s.  81,  that 
the  notice  should  purport  to  be  signed  by  ^Hhe  overseers,"  or  by  a  majo- 
rity duly  authorized,  and  assuming  to  act  for  them ;  and  that,  in  the 
absence  of  such  statement,  the  presumption  was  against  the  authority. 
But  Williams,  J.,  in  the  Bail  Court,  held  that  the  presumption  was  the 
contrary  way ;  and  that,  ^^  in  order  to  render  the  notice  insufficient,  it 
lay  on  the  other  side  to  show  that  the  persons  giving  it  were  not  really 
a  majority  competent  to  do  so."  The  appellants  '''here  have  ap-  t-^q^o 
peared  and  tried  the  appeal ;  they  cannot,  therefore,  now  com-  ^ 
plun  of  the  notice.  (The  second  objection  was  abandoned,  the  appel- 
lants' counsel  admitting  that  Regina  v.  Rotherham,  8  Q.  B.  776,  782,  8, 
was  conclusive.) 

Slade,  contri.  It  ought  at  least  to  appear,  as  it  did  in  Regina  v. 
Justices  of  the  West  Riding,  that  the  notice  was  signed  by  a  majority. 
That  is  not  stated  here ;  nor  do  the  subscribing  parties  call  themselves 
^*  the"  overseers,  &c.  It  is  true  that  in  Regina  v.  Westbury  there  was 
extrinsic  evidence  that  the  parish  had  four  overseers  and  two  church* 
wardens ;  but  two  Judges,  at  least,  intimated  that  the  parties  signing 
should  appear  by  the  notice  itself  to  be  a  majority.  Here  that  does  not 
appear  on  the  notice  or  by  the  case.  In  Rex  v.  Austrey,  6  M.  &;  S.  819, 
a  parish  certificate  wad  signed  by  two  churchwardens  and  an  overseer, 
but  had  only  two  seals ;  and  it  was  contended  that  one  of  them  might  be 
deemed  the  seal  of  more  than  one  party :  but  the  Court  refused  to  assume 
this,  insisting  on  the  principle,  ^'  wherever  a  power  is  given  to  any  par- 
ticular persons  to  do  any  written  act  in  any  particular  manner,  or  under 
certain  particular  circumstances,  whether  it  be  to  parish  officers  or  ma- 
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gBttOLtaSy  to  grant  certificates  under  wMdi,  if  duly  ezeenled^  o^b»  ^- 
mmsj  especially  pttUic  officers,  are  bound  to  act,  or  to  gnmt  warrants^  of 
make  orders,  that  their  atitfaority  iniist  appear  vpon  the  instrimetti 
ilaeUl"  In  Ex  parte  the  Overseers  of  Hamley,  1  Dowl.  k  Lw  678,  a 
township,  incorporated  under  Gilbert^s  Act,  22  6.  3,  c.  88,  gave  notice 
♦01 31  ^^PP^l)  signed  by  ^certain  persons  stylii^  themseWes  orer* 
-i  seers,  and  by  another  person  who  was  a  guardian,  bat  sobseribed 


hit  name  withont  any  additioiF. ;  and  Pattbsoh,  J.,  held  this  ii 
[Pattssoh,  J.  I  do  not  reeonect  the  case ;  bnt  there  the  party  might 
have  been  a  mere  stranger.  Wightmait,  J.  If  the  overseers  here  had 
merely  signed  their  names,  the  case  might  hare  been  in  point*  Here 
they  style  themselves  overseers ;  is  not  it  to  be  presnmed  that  thej  are 
all  the  overseers  ?] 

Lcffd  DnKHAK,  0.  J.  This  case  is  qnite  clear.  We  are  bound  to 
presume  that  these  persons  who  are  stated  to  be  overseers,  and  maj  be 
the  majority,  are  the  majority. 

PATTBSoir,  J.  The  case  is  clear.  The  omission  by  an  officer  of  the 
dmraeter  in  whicE  he  acts  is  quite  a  different  objection. 

WiQHTUAK  and  Enu,  Js.,  conenrred.  Order  of  Sessions  confirmed. 


The  QUEEN*  v.  CBESPDT.    May  9. 

A  eoant  in  «a  l&diotma&t  eharged  thai  defendant  mnde  an  uMnlt  npon  one  ''Semy  B^"  *'  aad 
him,  the  said  William  B^  did  beat^*'  Ae^  «and  other  wrongs  to  the  said  Wflliam  B."  did^  to  lie 
Mdaomge  ef  die  laid  William  B.**    On  motion  in  arrest  of  judgment: 

Held,  BBJftdamth 

Thb  defentbcttt  Henry  Crespin  was  indicted  at  the  Deronshire  Qnarter 
Sessions.  The  indictment  charged  that  he,  **  on  the  28d  dsy  of  Angnst, 
A.  n.  1847,  with  force  and  arms,  at,"  &;c.,  ^'in  and  upon  one  Heniy 
♦01  Ai  ^^1*^^^  Benett,  in  the  peace,  &;c.  ^then  and  *tiiere  being,  did 
J  make  an  assault,  and  him,  the  said  William  Borlton  Benett,  tiien 
and  there  did  beat,  wound,  and  ill  treat,  and  other  wrongs  to  the  said 
William  Burlton  Benett  then  and  there  did,  to  the  great  damage  of  the 
said  William  Burlton  Benett,  and  against  the  peace,"  &c.  The  indict- 
ment having  been  removed  by  certiorari,  the  defendant  pleaded  Not 
guilty.  The  case  was  tried,  before  Wightmak,  J.,  at  the  last  Devon- 
lAire  assizes,  when  a  verdict  was  found  for  the  Grown.  And  now, 
Cfrowder  moving  for  judgment, 

Kinglakcj  Serjt.,  moved  in  arrest  of  judgment.  The  indictment  is 
inconsistent :  it  states  a  single  assault  upon  two  different  persons.  IF, 
indeed,  the  indictment  could  be  considered  as  complete  on  the  statement 
of  the  assault,  and  what  follows  could  be  rejected,  there  would  be  no 
repugnancy:  but  this  cannot  be  done:  Ae  charge  is  of  the  smgle  oSeoM 
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of  assault  and  batterjr.    In  Rex  v.  Heaps,  2  Saik.  598,  two  defendants 
only  were  cpnyicted  of  riotously  assembling  and  riotously  assanlting  J.  B. : 
and  it  was  moved  in  arrest  of  judgment  that  two  eould  not  make  a  riot ;  in 
answer  to  wbidt  it  was  suggested  that  an  assault  was  charged  as  well  as  the 
riot:  but  Holt,  C.  J.,  said  that  the  battery  was  laid  only  as  part  of  the 
riot,  and  the  defendants,  being  discharged  of  the  riot,  were  discharged  like- 
wise of  the  battery,  and  no  judgment  could  be  given.    Tet  it  seems  clear 
that,  if  there  be  only  a  charge  of  riotously  assaulting,  there  may  be  a  con- 
victicm  for  a  simple  assault.    The  case  therefore  is  an  authority  against 
^separating  the  two  charges  in  this  indictment.    The  Court  cai^  r^gi  5 
not  see  which  part  is  to  be  rejected*    But,  secondly,  if  this  be  ^ 
not  so,  the  indictment  is  bad  for  alleging  two  distinct  offences.    In  Bex 
V.  Glendon,  2  Ld.  Baym.  1572,  the  defendant  was  convicted  of  an  assault 
acnd  battery  upon  two  persons ;  and  judgment  was  arrested.    That  case 
10  indeed  denied  to  be  law,  in  Bex  v.  Benfield,  2  Burr.  980,  984  :(a)  but 
the  general  principle,  that  one  count  must  not  contain  two  cUstinct 
offences,  is  not  impeached :  the  ruling  in  the  last  case  is  merely  that  an 
assault  upon  two  persons,  or  the  singing  of  a  song  which  slanders  two,^ 
does  not  necessarily  comprise  two  distinct  offences*^    In  Bex  v.  Fuller, 
1  B.  &  P.  180,(5)  there  is  a  iemble  that  a  count  may  be  good  which 
charges  an  endeavour  to  incite  to  the  commission  of  two  distinct  offences, 
provided  there  be  but  one  endeavour.    That  might  be  consistent  with. 
the  argument  for  the  present  defendant ;  and  indeed,  but  for  the  assump- 
tion of  such  a  principle,  the  question  could  not  have  arisen.    In  Bex  v. 
Salomons,  1  T.  B.  249,  252,  the  Court  expressed  a  doubt  whether  two 
distinct  offences  could  be  included  in  one  conviction.    In  Bex  v.  Boberts, 
Oarth.  226,  judgment  was  arrested  on  an  information  which  charged 
several  extortions.    If  two  offences  are  charged  here,  the  sentence  can* 
not  be  distributed  so  as  to  apportion  a  part  for  one  offence  and  a  part 
for  the  other :  the  judgment  must  be  on  the  whole  count.    The  Court 
will  therefore  have  to  include  the  latter  part  of  the  count,  which  is 
absurd,  since  there  is  no  person  to  whom  the  words  "  said  '^'Wil-  r^gr^ 
lism  Burlton  Benett"  can  apply.    In  Hawk.  P.  C.  40  (7th  ed.),  ^ 
B.  2,  c.  25,  8.  72,  it  is  said :  *^  a  repugnancy  or  absurdity  in  the  descrip-- 
tion  of  the  person  injured  will  vitiate  aii  indictment ;  as  where  one  is 
indicted  for  stealing  bona  prtBdiet^  J«  K  where  no  J.  S.  was  mentioned, 
before." 

Cfrawder  pointed  out  that  in  Bex  v.  Morris,  1  Leach.  Cro.  C.  109, 
(4th  ed.),  the  indictment  charged  that  ^'Francis  Morris"  feloniously 
received  stolen  goods,  ^^he  the  said  Thomas  Morris,  then  and  there,  well, 
knowing"  that  they  had  been  stolen ;  and  that,  on  motion  in  arrest  of 
judgment,  the  twelve  Judges  held  that  the  words  "the  said  Thomas. 
Morris"  might  be  struck  out  as  surplusage. 

(a)  Se«  lUgins  v.  PelluuB,  8  Q.  B.  069,  9M. 
(>)  8m  Wnj  «.  Tok«,  U  Q»  B.  49S,  SIS. 
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Lord  Dbnman,  C.  J.    I  am  glad  to  find  from  that  case  that  we  hate 
not  to  make  a  precedent.    There  will  be  no  mle. 
Patteson,  WiGHTMANy  and  Eblb,  Js.  concnrred. 

Rolerefiued. 


ROBERTSON  and  Another  v.  NORRIS. 

A  baaVftnd  takM  %  freehold  intereaty  daring  the  joint  liToa  of  himielf  and  hi*  wife,  in  land  bddig- 
ing  to  her  in  fee-fimple ;  nnd  fueh  interest  penes  by  the  deed  of  the  hubud  aloBi^ 

CoYBNAKT,  by  assignees  of  a  lessor  of  land,  against  lessee.  The 
declaration  stated  that  one  Mary  J.  S.  Davis  had  become  seised  of  the 
reversion  in  fee,  as  devisee  of  lessor,  that  she  had  intermarried  with  one 
Reymer,  and  that  thereupon  Reymer  and  his  wife,  in  right  of  his  wife, 
became  and  were  seised  in  their  demesne  as  of  fee  of  and  in  the  ssid 
*9171  *^®™^^  premises,  expectant  on  the  determination  of  the  lease: 
^  it  then  alleged  that,  by  indenture,  &c.,  made  between  Rejmer 
and  his  wife  of  the  first  part,  Mary  Davis  her  mother  of  the  second  part, 
and  the  plaintifb  of  the  third  part,  ^^  Reymer  granted,  bargained,  sold 
and  released  nnto  the  plaintiffs  the  said  reversion  of  and  in  the  said 
demised  premises,  to  hold  to  the  plaintiffs,  their  heirs  and  assigns,"  dur- 
ing the  coverture. 

2d  plea.  That  ^^  Reymer  did  not  grant,  bargain,  sell  or  release  unto 
the  plaintiffs  the  said  reversion  of  and  in  the  said  demised  premiaea," 
modo  et  formft.    Issue  thereon. 

On  the  trial  before  Williams,  J.,  at  the  Somersetshire  Spring  assisee, 
1847,  it  appeared  that  the  indenture  of  release  had  not  been  executed  bj 
the  wife,  and  that  the  husband,  who  had  executed  it,  was  not  tenant  bj 
the  cuitesy.  It  was  thereupon  objected  that  her  reversion  had  not  paaaed 
to  the  plaintiffs,  and  that  the  above  issue  on  their  part  was  not  proved. 
The  learned  Judge  overruled  the  objection.  Verdict  for  plaintiffs,  with 
leave  to  move  to  enter  a  verdict  for  the  defendant  on  this  issue. 

Oratodery  in  Easter  term  last,  obtained  a  rule  nisi,  accordingly.  In  last 
Hilary  vacation,(a) 

Butt  and  Bargtaw  showed  cause.  The  husband  took  a  freehold  inte- 
rest during  the  joint  lives  of  himself  and  his  wife.  This  point  is  discussed 
in  note  (2)  to  Co.  Lit.  826  a.  '^  But  though  by  our  law  a  woman  does 
*9181  ^^^  ^^^  communicate  her  rank  or  titles  of  honour  ^to  her  husband, 
"^  yet  the  freehold,  or  the  right  of  possession,  of  all  her  lands  of  in- 
heritance, vests  in  him  immediately  upon  the  marriage,  the  right  of  pro- 
perty still  being  preserved  to  her.  1  Inst.  851  a,  278  b.  And  see 
Fothier  Traits  des  Fiefs,  vol.  i.  p.  128.(a)    This  estate  he  may  convey  to 

(a)  Febnuuy  llih.    Before  Lord  Dwskax,  C.  J.,  Pattbsoit,  CoiawMi^  and  Wi«mAi|  ^i* 
(6)  See  QEuTrei  PoiUiiimes,  torn.  L  p.  (0  (ed.  1777).    Park  I  eb.  %  art  2. 
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another.  An  incorrect  statement  in  the  book  called  Cases  in  Equitji 
during  the  time  of  Lord  Talbot,  fol.  167,  of  what  was  delivered  by  Ids 
Iiordship  in  the  case  of  Robinson  v.  Gomyns,  Ca.  Eq.  Temp.  Talbot,  164, 
167,  seems  to  have  given  rise  to  a  notion  that  the  husband  could  not  make 
a  tenant  to  the  praecipe  of  his  wife's  estate,  for  the  purpose  of  suffering 
a  common  recovery  of  it,  without  the  wife's  previously  joining  in  a  fine; 
but  it  now  seems  to  be  a  settled  point  that  he  can."  Authorities  to  the 
same  effect  are  collected  in  1  Boper's  Husb.  and  Wife,  p.  8,  2d  ed.  The 
land  might  have  been  extended  under  an  elegit  against  the  husband ; 
note  (1)  to  XJnderhill  v.  Devereuz,  2  Wms.  Saund.  69  e  (6th  ed.) :  if  he 
had  become  bankrupt,  a  freehold  interest  during  the  coverture  would 
have  passed  to  his  assignees ;  Michell  v.  Hughes,  6Bing.  689, 695,  citing 
Com.  Dig.  tit.  Bankrupt  (D  11). 

Orotffder  and  Montague  Smithy  contri.  By  the  argument  for  the 
plaintiffs,  the  wife  is  treated  as  altogether  an  unnecessary  party  to  the 
deed  of  assignment.  Yet  the  declaration  itself  states,  as  was  necessary 
ihat  husband  and  wife  in  right  of  the  wife  were  seised :  and  they  maB% 
both  have  joined  in  an  action  for  breach  of  covenant ;  1  Bac.  Abr.  729, 
7th  ed.  tit.  Baron  and  *Feme  (E).  If  the  husband  had  the  free-  r«gi  g 
hold,  it  could  not  be  in  the  wife  in  case  of  his  attaint.  Tet  it  is  ^ 
said  in  Co.  Lit.  861  a :  "It  appeareth  here  by  Littleton,  that  if  a  man 
taketh  to  wife  a  woman  seised  in  fee,  he  gaineth  by  the  intermarriage  an 
estate  of  freehold  in  her  right,  which  estate  is  sufficient  to  work  a  remitter, 
and  yet  the  estate  which  tile  husband  gaineth  dependeth  upon  uncertainty, 
and  consisteth  in  privity ;  for  if  the  wife  be  attainted  of  felony,  the  lord 
by  escheat  shall  enter  and  put  out  the  husband :  otherwise  it  is  if  the 
felony  be  committed  after  issue  had.  Also,  if  the  husband  be  attainted 
pf  felony,  the  King  gaineth  no  freehold,  but  a  pernancy  of  the  profits 
during  llie  coverture,  and  the  freehold  remaineth  in  the  wife."  The  note 
to  00.  Lit.  326  a,  cited  for  the  plaintiffs,  stating  that  the  wife's  freehold 
Tests  in  the  hnsbiuid  on  mairriage,  is  correct :  but  the  freehold  vests  in 
the  wife  also ;  it  vests  in  both,  in  right  of  the  wife.  ^^In  a  real  estate, 
ke"  (the  husband)  "  only  gains  a  title  to  the  rents  and  profits  during  oo*^ 
Torture :  for  that,  depending  upon  feodal  principles,  remains  entire  to  the 
wife  after  the  death  of  her  husband,  or  to  her  heirs,  if  she  dies  before' 
him ;  unless  by  the  birth  of  a  child,  he  becomes  tenant  for  life  by  the 
curtesy ;"  2  Bl.  Comm.  488.  Our.  adv.  vuU 

Lord  Denman,  C.  J.,  in  this  term  (May  1st),  delivered  the  judgment 
of  the  Court. 

A  question  arose  in  this  case  as  to  the  interest  which  a  husband  takes^ 
in  lands  which  belong  to  his  wife  in  fee  simple,  and  as  to  his  power  to: 
convey  to  another  person  an  interest  in  those  lands  for  the  joint  lives  of 
himself  and  wife. 

.  '^It  is  laid  down  in  Co.  Lit.  851  a,  that  he  is  entitled  to  the  r^roon 
pemancy  of  the  profits,  and  that,  if  he  be  attainted,. that  per-  '- 
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nancy  will  pass  to  the  Crown,  the  freehold  still  remaining  in  his  wife. 
Bat  it  is  also  laid  down  in  Co.  Lit.  826  a,  and  in  the  notes,  that  he  maj 
make  a  tenant  to  the  praecipe  of  his  wife's  land,  and  that  he  has  an  es- 
tate which  he  may  convey  to  another.  He  has  not,  however,  any  greater 
interest  than  during  the  joint  lives  of  himself  and  his  wife. 

Now  the  second  issue  raised  by  the  pleadings  in  this  case,  which  mi 
an  action  of  covenant  on  a  lease  made  by  a  person  who  had  afterwards 
devised  to  the  wife,  was,  whether  the  husband  did  by  indenture  convey 
to  the  plaintiffs  the  reversion,  of  which  he  and  his  wife  were  seised  in 
right  of  the  wife,  to  hold  to  the  plaintiffs  during  the  coverture  of  the  irife 
with  the  husband.  This  he  certainly  did.  The  indenture  professed  to 
be  made  by  him  and  his  wife,  but  was  not  executed  by  her ;  and  it  passed 
no  more  than  his  interest.  That  was  an  estate  during  the  joint  lives  of 
himself  and  his  wife,  which  was  all  that  he  professed  to  convey  by  tbe 
terms  of  the  deed. 

The  rule  to  enter  a  verdict  for  the  defendant  on  that  issue  must  be 
discharged.  Rule  discharged.(a) 

(a)  Reported  bj  H.  DftTiioD,  Baq. 


*LEWIS  V.  HANCK  [♦821 

The  County  Courts'  Aet»  9  A  10  Yiot  o.  95,  did  not  deprive  «n  sttoney  of  hii  priTilege  tQ  M 

In  the  Superior  Ooutk 

Crsast,  in  Hilary  term  last,  obtained  a  rule  nisi  to  stay  proceedings 
on  a  writ  of  fi.  fa.  issued  on  behalf  of  the  plaintiff  in  this  cause,  and  to 
enter  judgment  for  the  amount  of  the  verdict  only,  without  costs,  or  to 
enter  a  suggestion  on  the  roll,  under  sect.  129,  of  the  County  Courts' 
Act,  9  &;  10  Yict.  c.  95,  to  deprive  the  plaintiff  of  costs,  the  jury  having 
given  a  verdict  for  less  than  20Z.  in  an  action  of  assumpsit,  brought  in  this 
Court,  by  the  plaintiff  as  endorsee  of  a  bill  of  exchange,  accepted  by  the 
defendant,  for  15Z.  7«.  6{f.  The  plaintiff  was  an  attorney  of  this  Gomt 
In  the  same  term,(a) 

Lu%h  showed  cause.  The  privilege  of  an  attorney  to  sue  in  the  Su- 
perior Courts,  is  not  affected  by  stat.  9  &;  10  ^ct.  c.  95.  Section  129 
enacts  that,  ^*  if  any  action  shall  be  commenced  after  the  passing  of  this 
act  in  any  of  her  Majesty's  Superior  Courts  of  record,  for  any  canse 
other  than  those  lastly  hereinbefore  specified"  (among  which  the  cause 
now  in  question  is  not  included),  ^^  for  which  a  plaint  might  have  been 
entered  in  any  Court  holden  under  this  act,  and  a  verdict  shall  be  fonnd 
for  the  plaintiff  for  a  sum  less  than  20{.,  if  the  said  action  is  founded  on 
contract,  or  less  than  SI.  if  it  be  founded  on  tort,  the  said  plaintiff  shaD 

.•}  JaniiM7  Sltl^  1S48:  Before  Lord  DmcAir,  C.  J.|  Pattbsoii^  Oouiiid«i^  end  WranntAi^  h 
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have  judgment  to  recover  auch  sum  only,  and  no  costs."  *Sec- 
t)on  67  enacts:  "That  no  privilege,  except  as  hereinafter  ex-  ^ 
cepted"  (such  exceptions  being  in  sections  140  and  141,  and  relating 
solely  to  the  Universities  of  Oxford  and  Cambridge,  and  to  the  Courts 
of  the  Stannaries  of  Cornwall),  "  shall  bo  allowed  to  any  person  to  ex- 
empt him  from  the  jurisdiction  of  any  Court  holden  under  this  act." 
But  the  privilege  of  an  attorney  is  not  to  be  taken  away  by  implication ; 
per  Blackstonb,  J.,  in  Gerard's  Case,  2  W.  Bl.  1128, 1126 ;  and  there- 
fore it  is  not  defeated  by  sect.  129 :  and  the  privilege  of  an  attorney, 
plaintiff  in  the  Superior  Courts,  is  certainly  not  affected  by  sect.  67, 
which  enacts  that  no  privilege  (unless  as  excepted)  shall  exempt  any 
person  "from  the  jurisdiction  of  any  Court  holden  under  this  act ;"  for 
these  terms  cannot  apply  to  any  but  defendants  in  the  County  Courts. 
Board  v.  Parker,  7  East,  47,  decided  on  sect.  10  of  stat.  89  k  40  G.  8, 
c.  civ.  (local  and  personal  public),  is  in  point :  and  Dyer  v.  Levy,  4 
Dowl.  P.  C.  680,  and  Johnson  v.  Bray,  2  Br.  k  B.  698,  are  also  autho- 
rities for  the  plaintiff. 

Orea9ffj  contrd^  If  attorneys  may  become  endorsees  of  bills  of  ex- 
change, made  for  small  sums,  for  the  purpose  of  suing  in  the  Superior 
Courts,  the  beneficial  effect  of  the  County  Courts'  Act  will  be  much  im- 
paired. The  words  of  stat.  9  &  10  Vict.  c.  95,  ss.  67  and  129,  taken  in 
their  ordinary  meaning,  are  clear  against  the  plaintiff.  The  reasons  for 
an  attorney's  privilege  are  obsolete.  Formerly  he  was  compelled  to  be 
in  commons  at  his  inn  of  Court  or  Chancery  one  week  in  every  term, 
and  to  have  chambers  near  his  inn ;  Com.  Dig.  tit.  AUamejf  (B  8). 
Board  v.  Parker  was  decided  on  'the  authority  of  Gardner  v. 
Jessop,  2  Wils.  42,  and  Wiltshire  v.  Uoyd,  1  Doug.  881,  both  of  L  ^^' 
them  cases  under  the  Middlesex  County  Court  Act,  28  G.  2,  c.  88, 
which  (sect.  4)  provided  that  no  persons  should  be  liable  to  the  jurisdic- 
tion of  the  new  Court  instituted  by  that  act,  who  were  not  liable  to  the 
jurisdiction  of  the  former  County  Court.  Wright  v.  Skinner,  4  Dowl. 
P.  C.  745,  was  also  a  case  under  the  same  act,  and  was  itself  decided  on 
the  authority  of  Dyer  v.  Levy.  But  Dyer  v.  Levy  is  distinguishable 
from  the  present  case,  for  sect.  28  of  stat.  5  G.  8,  c.  8,  the  earlier  Black- 
heath  Small  Debts  Act,  expressly  took  away  the  privilege  of  an  attorney 
defendant  in  the  local  Court,  and  so,  impliedly,  saved  his  privilege  in 
other  respects.  The  samQ  dbtinction  applies  to  Board  v.  Parker  itself, 
with  reference  to  sect.  10  of  stat.  89  k  40  G.  8,  c.  civ.,  and  to  Wil- 
loughby  V.  Fenton,  2  Jurist,  1041  (Bail  Court),  a  case  on  the  Gravesend 
Small  Debts  Act,  47  G.  8,  sess.  2,  c.  xl.  (local  and  personal,  public), 
which,  by  sect.  80,  made  an  attorney  subject  to  the  jurisdiction  of  the 
local  court  when  defendant,  and  expressly  disallowed  his  privilege  of 
exemption  from  its  process.  In  all  the  cases  cited,  the  local  courts  have 
been  isolated  and  exceptional  institutions ;  whereas  the  courts  established 
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by  Btat.  9  &  10  Vict.  c.  95,  are  the  results  of  one  uniform  policy  and 
system  extended  throoghout  the  kingdom*  Cur,  adv,  vidt. 

Lord  DsNMAify  C.  J.,  in  this  term  (May  Ist),  delivered  the  judgment 
of  the  Court. 

♦OQd.1  ^^  question  in  this  case  iS|  whether  an  attorney  '^'plaintiff  is 
-I  within  the  provisions  of  the  statute  9  &  10  Vict.  c.  95,  establish- 
ing County  Courts.  By  section  58,  jurisdiction  is  given  in  all  penonal 
actions  where  the  debt  or  damage  claimed  is  not  more  than  20t  By 
section  67,  it  is  enacted  ^Hhat  no  privilege,  except  as  hereinafter 
excepted,  shall  be  allowed  to  any  person  to  exempt  him  from  the  jaris- 
diction  of  any  court  holden  under  this  act."  The  only  exceptions  are 
the  Universities  and  the  Court  of  the.  Stannaries,  by  sections  140  and  141. 
By  section  129  it  is  enacted  that,  if  any  action  shsJl  be  commenced,  after 
the  passing  of  this  act,  in  any  of  her  Majesty's  Superior  Courts  of  record, 
for  any  cause  other  than  those  lastly  hereinbefore  specified  (the  present 
action  is  not  one  of  those  specified),  for  which  a  plaint  might  have  been 
entered  in  any  Court  holden  under  this  act,  and  a  verdict  shiJl  be 
found  for  a  sum  less  than  20Z.,  if  the  said  action  is  founded  on  contract, 

the  said  plaintiff  shall  have  judgment  to  recover  such  sum  only^  and  no 
easts. 

The  present  action  is  on  a  bill  of  exchange,  and  the  verdict  under  202.; 
and  the  motion  is  to  deprive  the  plaintiff  of  costs  under  the  129th 
section. 

It  is  clear  that  the  Uniformity  of  Process  Act,  2  &  8  W.  4,  c.  30, 
which(a)  takes  away  the  process  of  attachment  of  privilege,  has  not 
altered  the  right  of  an  attorney  plaintiff,  although  he  is  obliged  to  sue 
by  suqimons  like  any  other  plaintiff ;  Dyer  v.  Levy,  4  Dowl.  f .  C.  630, 
and  other  cases.  It  seems  equally  clear  that  the  129th  section  would 
not  of  itself  deprive  an  attorney  plaintiff  of  his  privilege  to  sue  in  the 
Superior  Courts  without  the  risk  of  losing  costs.  The  language  of  thAt 
^QAc-i  section  is  not  at  all  stronger  *than  that  of  stat.  89  &;  40  6.  3, 
-'  c.  civ.  s.  12,  "if  any  action  or  suit  shall  be  commenced  in  any 
other  Court  than  the  said  Court  of  Requests,  for  any  debt  not  exceeding 
the  sum  of  57.,  and  recoverable  by  virtue  of  the  said  recited  acts  and  of 
this  act,  or  any  of  them,  in  the  said  Court  of  Bequests,  then  and  in 
every  such  case  the  plaintiff  or  plaintiffs  ia  such  action  or  suit  shall  not, 
by  reason  of  a  verdict  for  him,  her,  or  them,  or  otherwise  have  or  be 
entitled  to  any  costs  whatsoever."  Under  which  act  it  was  held,  in 
Board  v.  Parker,  7  East,  47,  that  the  plaintiff,  an  attorney,  did  not  lose 
.  his  privilege,  and  was  not  bound  to  sue  in  the  Court  of  Requests  at  the 
peril  of  costs  if  he  sued  elsewhere.  Nor  are  the  words  so  strong  ts 
^hose  in  10  G.  8,  c.  29,  s.  8,  on  which  Dyer  v.  Levy  was  determined; 
for  there  it  is  provided  that  no  action  for  any  debt  recoverable  by  the 
said  act  shall  be  brought  in  any  of  his  Majesty's  Courts  at  Westminster; 

(a)8Mtl. 
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"ADd,  if  it  be,  judgment  Bhall  be  given  for  the  defendant.  Yet  an  attorney 
plaintiff  tras  held  not  to  be  within  the  tict.  So  by  atat.  28  G.  2,  c.  88, 
(the  Middlesex  County  Court  act),  sect.  19,  it  is  enacted  that,  if  any 
action  shall  be  commenced  in  any  of  his  Majesty's  Courts  of  Record^ 
and  the  defendant  shall  be  liable  to  be  summoned  to  the  said  County 
Coturt,  and  the  jury  shall  find  damages  for  the  plaintiff  under  40^.,  no 
costs  shall  be  awarded  to  the  plaintiff  in  such  action,  but  the  defendant 
shall  be  entitled  to  double  costs  of  suit.  Yet  an  attorney  plaintiff  was 
Iield  not  within  the  act ;  Hussey  v,  Jordan,  cited  in  the  note  to  Wiltshire 
V.  Lloyd,  1  Doug.  881,  882,  n.  [97}.  Johnson  v.  Bray,  2  Br.  4  B.  698, 
is  to  the  same  effect  '^on  a  similar  act :  also  Willoughby  t^.  Fen-  w-^q^o 
ton,  2  Jurist,  1041.  In  idl  these  cases  the  debt  was  recoverable  ^ 
in  the  Court  created  by  the  act,  and  the  plaintiff  might  have  sued  there 
if  he  pleased ;  yet  by  reason  of  his  privilege  as  an  attorney  he  was  held 
not  to  be  bound  to  do  s6. 

Unless  we  overrule  all  these  cases,  we  cannot  hold  that  the  129th 
section  of  the  County  Court  Act  per  se  subjects  tiie  plaintiif  to  loss  of 
costs. 

But  the  67th  section  was  relied  on,  whidi  undoubtedly  takes  away  the 
privilege  of  an  attorney  when  defendant ;  for  it  enacts  that  no  privilege 
shall  be  allowed  to  any  person  ^^to  exempt  'kim  from  the  jurisdiction" 
of  the  County  Court. 

It  is  contended  that  these  words  are  large  enough  to  embrace  the 
obligation  of  ft  plaintiff  to  sue,  as  well  as  the  liability  of  a  defendant  to  be 
Bued^  in  the  County  Court. 

In  the  Middlesex  County  Court  Act,  28  G.  2,  e.  88,  there  is  no  such 
clause ;  therefore  an  attorney,  whether  plaintiff  or  defendant,  has  been 
held  not  t6  be  within  that  act.  In  the  other  acts,  on  which  the  cases 
cited  have  turned,  there  is  such  t  clause.  In  stat.  89  k  40  G.  8,  c.  civ., 
B.  10,  it  is  enacted,  '^  that  no  privilege  ehaU  be  allowed  to  exempt  any 
person  from  the  jurisdietion  of  the  said  Court  of  Requests^  on  account 
of  his  being  an  attorney  or  solicitor;"  ^*  but  that  all  attorneys,  solicitors," 
&€.,  *^  shall  be  subject  to  the  several  processes,  orders,  judgments,  and 
executions  of  the  said  Court  of  Requests,  in  the  same  manner  as  any 
other  persons."  The  Court,  in  Board  v.  Parker,  7  East,  47,  held  those 
words  to  be  applicable  only  to  defendants.  The  67th  section  of  the 
County  Courts  Act  is  in  the  same  language  as  the  early  '''part  of  ^^^097 
the  10th  section  of  stat.  89  k  40  G.  8,  c.  civ. ;  but  the  subsequent  '- 
words  about  ^^ processes,"  &c.,  aiie  not  inserted:  and  the  Court  in  Board 
V.  Parker  commented  on  those  latter  words  undoubtedly,  though  the 
decision  does  not  appear  to  have  turned  upon  them. 

A  debtor  when  sued  in  the  County  Court  is  at  once  placed  within  its 
jurisdiction ;  and  the  abolition  of  any  privilege,  which  would  otherwise 
exempt  him  from  it,  is  intelligible.  But  it  is  difficult  to  see  how  a  credit- 
>r  who  does  not  choose  to  sue  in  the  County  Court,  liiough  he  may  do 
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80,  but  who  chooses  to  sne  in  a  Superior  Gourt,  as  he  still  may,  at  the 
peril  of  costs,  can  be  said  to  be  within  the  jurisdiction  of  the  Countj 
Court.  That  court  cannot  in  any  way  punish  him  or  call  him  to  acoount 
for  not  suing  in  it,  or  exercise  any  sort  of  jurisdiction  over  him,  aa  to 
costs  or  otherwise,  when  he  sues  in  another  court.  He  requires  no  pri- 
vilege to  exempt  him  from  the  jurisdiction  of  the  County  Court ;  for  he 
never  was  within  it ;  and,  therefore,  the  abolition  of  any  privilege  he 
may  have  cannot  affect  his  position  as  regards  the  jurisdiction  of  the 
Court.  It  is  true  that  an  unprivileged  person,  suing  in  the  Superior 
Courts  where  he  might  have  sued  in  the  County  Court,  is  liable  to  for- 
feiture of  costs ;  but  that  is  by  reason  of  the  enactment  in  the  129th 
section,  and  in  no  way  depends  on  the  67th,  which  seems  wholly  inap- 
plicable to  a  creditor  not  choosing  to  sue  in  the  County  Court.  If  the 
words  of  the  67th  section  had  been  that  no  ^^  privilege  should  be  allowed 
to  any  person  to  exempt  him  from  the  provi$ion$  of  this  aetj*\a)  or  any 
i^Qoo-i  similar  words,  they  would  no  doubt  *have  embraced  plaintifb 
attorneys ;  but  the  words  are  ^^  from  the  jurisdiction"  of  the 
County  Court,  that  is  from  being  dealt  with,  from  having  power  exercised 
over  him,  by  the  County  Court.  But  it  is  plain  that  the  Cbtfnly  Court 
cannot  deal  with,  cannot  exercise  any  power  over,  any  creditor,  privileged 
or  not  privileged,  who  refuses  to  sue  in  that  Court.  Neither  of  the 
sections,  67th  or  129th,  per  se  affect  an  attorney  plaintiff  suing  in  a 
Superior  Court. 

Can  we  then  apply  the  67th  section  to  the  129th,  so  as  to  see  that, 
reading  them  together,  the  legislature  clearly  intended  to  take  away  the 
privilege  of  an  attorney  plaintiff,  and  subject  him  to  the  risk  of  costs,  if 
he  sue  in  a  Superior  Court  where  he  might  have  sued  in  the  County  Court  ? 
We  think  that  we  cannot ;  and  that,  however  desirable  it  may  be  that 
attorneys  should  be  subjected  to  that  risk  like  other  plaintiffs,  the  l^is- 
lature  has  not  so  said,  even  if  it  so  intended.(i)     Rule  discharged.(c) 

(a)  Seet  18* of  atot  IS  A  18  Viol  e.  101,  ii  in  the  tenns  aboT«  fuggtstod:  loe  the  next  note. 

(6)  See  Jonea  e.  Brown,  3  Exeb.  329;  and  see  also  stnt  12  A  13  Vict  o.  101,  "to  amend  the 
not  for  the  more  easy  reoovery  of  small  debta,"  At,  (0  A  10  Vict  c.  95j :  which,  bj  leet  18,  enaeli 
^that  no  priTilege  shaU  be  allowed  to  any  attorney,  solioitor,  or  other  pereon,  to  exempt  him 
the  proTiflione  of  thii  aot  or  the  said  aet" 

(e)  Reported  by  H.  Darison,  Bsq. 


»Qoqi  *The  QUEEN  v.  JAMES  BUTTON,  GEORGE  BUTTON, 
J  WELSFORD,  and  CORDEBOY. 


In  an  indietment,  one  eonnt  oharged  that  L.  oarried  on  the  trade  of  a  dyer,  and  defendantf 
employed  by  him  aa  hia  aerranta  in  the  management  of  the  trade,  and  it  wak  their  daty  ** 
inoh  aenranti  to  employ  the  Tata  and  dye  of  L.  for  hia  benefit,  and  for  dyeing  ancb  wooIImi 
materiala  aa  might  belong  to  themaelToa,  or  be  intniated  to  them  by  L.  for  thoee  parpeaei^  and 
on  no  other  materiala :  that  defendanta  nnlawfoUy  oonapired,  fraadnlently  and  withent  L.'ii 
eonaent^  to  employ  the  rata  and  dye  in  dyeing  woollen  materiala  not  belonging  to  themaahi^ 
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and  not  intmsted  to  them  bj  L.,  and  to  obtain  thereby  profit  to  fhemaeWes,  and  to  deprire  L. 
of  the  benefit  and  nee  of  hia  Tati  and  dye :  that  defendanti,  in  porsnanee  of  the  eonipiraqy* 
vilftillj  and  without  L.'8  oonaent»  reeeired  woollen  materiala,  and,  wilfiiUj  and  without  hig 
oonaenty  and  at  his  ezpenie,  with  bis  dye  and  Tats,  dyed  the  same  for  their  own  profit.  Another 
eount  charged  that  defendants,  baring  engaged  theniBelTes  and  being  employed  by  L.,  as  hSi 
aervants  in  managing  the  trade,  eonspired  by  artftil  means  to  obtain  money  by  firandnlentlj 
and  without  Ik's  oonsent  using  his  dye  and  implements  of  trade  in  dyeing  woolleui  Me^  mata* 
rials  for  their  own  benefit,  and  to  the  injury  of  L. ;  that,  in  pursuance  of  the  conspiracy,  th^, 
vilftilly  anl  without  L.'s  eonsen^  received  woollen  materials,  and,  wilftilly  and  without  L/i 
consent,  at  his  expense,  and  with  his  dye  and  implements,  dyed  the  materials  for  their  own 
profltk 

On  motion  in  arrest  of  judgment:  Held,  that  the  indictment  showed  a  misdemeanor;  that  tha 
gist  of  the  charge  was  the  conspira^;  and  that  no  felony  appeared  in  which  the  misdemeanor 
oould  be  merged. 

The  cTidence  at  the  trial  was  that  L.  permitted  defendants  to  use  his  dye,  Ac,  for  their  own 
materials,  and  such  as  he  intrusted  them  with,  but  that  they  had  made  a  profit  by  using  them 
Ibr  other  materials  without  his  knowledge :  there  was  no  proof  of  a  oonspiracy  besides  tha 
oonearrence  in  the  act.  Held  thal^  assuming  the  act  itself  to  be  n  larcenyi  defendants  might 
still  be  conricted  of  the  conspira^  as  a  distinct  oifenee. 

Thb  four  defendants  were  indicted  at  the  Central  Criminal  Court,  for 
a  misdemeanor.  The  indictment  contained  ten  connts,  of  which  the 
third  and  fourth  only  are  here  material. 

8d  count.  That,  before  and  at  the  time  of  the  conspiracy  next  men- 
tioned, Charles  Lewis  ^*  carried  on  the  trade  and  business  of  a  dyer,  and 
had  in  his  possession  and  upon  his  premises  divers  vats  and  large  quanti- 
ties of  dye  and  other  implements  necessary  for  the  carrying  on  the  trade 
and  business:"  and  that  James  Button,  &;c.  (the  defendants)  **were 
employed  and  retained  by  the  sud  Charles  Lewis,  as  his  servants,  in  and 
about  the  management  of  the  said  last-mentioned  *trade  and  r^goQ 
business ;  and  that  it  was  their  duty,  as  such  servants,  to  employ 
and  use  the  last-mentioned  vats,  dyes,  and  other  implements. in  and  for 
the  benefit,  profit,  and  advantage  of  the  said  C.  Lewis,  and  for  the  dye- 
ing, preparing,  and  working  up  of  such  woollen,  silken,  cotton,  and  other 
materials,  as  might  belong  to  themselves,  or  be  intrusted  to  them  by  the 
said  C.  Lewis  for  the  purposes  last  aforesaid ;  and  to  employ  and  use 
the  said  last-mentioned  vats,  dye,  and  other  implements  for  no  other  pur- 
poses and  upon  no  other  materials  whatsoever."  That  defendants,  on 
Ist  January,  1838,  at,  &;c.,  ^'  did  unlawfully  conspire,  combine,  confede- 
rate, and  agree  together,  and  with  other  persons  whose  names  are  to  the 
jurors  unknown,  fraudulently  and  without  the  consent  of  the  said  C. 
Lewis  to  use  and  employ  the  said  vats,  dye,  and  other  implements  in  and 
about  the  dyeing,  preparing,  and  getting  up  of  divers  large  quantities 
of  woollen,  cotton,  and  silken  materials  not  belonging  to  themselves,  and 
not  intrusted  to  them  by  the  said  C.  Lewis  for  that  purpose,  and  to  ob- 
tain and  acquire  to  themselves,  by  the  means  last  aforesaid,  divers  large 
profits  and  advantages,  and  to  deprive  the  said  C.  Lewb  of  the  proper 
use  and  benefit  of  the  said  last-mentioned  vats,  dye,"  &;c.  That  defend- 
ants did,  ^^  in  pursuance  of  the  said  last-mentioned  combination,  con- 
npiracy,  and  agreement,"  on  the  said  1st  day,  &;c.,  and  on  other  days, 
fcc.,  ^^  wilfully  and  without  the  consent  of  the  said  C.  Lewis,  receive  and 
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take  into  their  possession  divers  large  quantities  of  materials,  that  is  to 
•aji  one  thousand  yards  of  woollen  materials,"  4c  (like  quantities  seve- 
^n^^  rally  of  linen,  fustian,  cotton,  leather,  for,  mohair,  *and  silken 
-*  materials),  ^^  and  did,  wilfully  and  without  the  consent  of  the  said 
0.  Lewis,  at  his  expense,  and  with  his  aforesaid  dye,  vats,  and  other  im- 
plements, dye  and  prepare,  and  cause,  permit,  and  procure  to  be  dyed 
and  prepared,  the  said  last-mentioned  large  quantities  of  materials,  and 
for  their  own  profit  and  advantage.  To  the  great  damage  of  the  said 
C.  lie  wis,  and  against  the  peace,*'  kc. 

4th  count.  '^  That  before  and  at  the  time  of  the  conspiracy  h^em- 
after  mentioned,  the  said  C.  Lewis  carried  on  the  trade  and  bosineBS  of 
a  dyer ;  and  that"  defendants  ^'  had  engaged  themselves  and  were  em- 
ployed and  retained  by  the  said  G.  Lewis  as  his  servants  in  and  about 
the  management  of  the  said  trade  and  business  on  his  behalf,  and  for 
certain  wages  to  be  paid  to  them,  which  had  before  that  time  been  agreed 
upon :"  that  defendants,  on  1st  January,  1888,  at,  &c.,  **  did  amongst 
themselves,  and  with  divers  other  persons,"  &c.,  ^*  unlawfully  conspire," 
&c.,  *'by  artful  means  and  devices  to  obtain  and  acquire  to  themeelreB 
divers  large  sums  of  money  by  fraudulently,  and  without  the  consent  of 
the  said  C.  Lewis,  using  the  dye  and  implements  of  trade  of  the  said  C. 
Lewis  in  and  upon  the  dyeing  and  otherwise  preparing  and  working 
upon  of  divers  large  quantities  of  woollen,  cotton,  silken,  and  other  vof 
terials  for  their  own  use  and  benefit,  and  to  the  injury  and  loss  of  the 
said  C.  Lewis  in  his  said  last-mentioned  trade  and  business."  That  d^ 
fendants  did,  ^^  in  pursuance  of  the  said  last*mentioned  conspiracy,"  Ac, 
to  wit,  on,  &c.,  ^*  and  on  divers  other  days,"  &c.,  at,  &c.,  '^  wilinlly, 
and  without  the  consent  of  the  said  C.  Lewis,  receive  and  take  into 
♦QA91  *^^^^  possession  divers  large  quantities  of  materials,  that  is  to 
-I  say  one  thousand  yards  of  woollen  materials,"  &c.  (like  quantitiefl 
severally  of  linen,  fustian,  cotton,  leather.  Air,  mohair,  and  silken  mate* 
rials),  "  and  did,  wilfully  and  without  the  consent  of  the  said  G.  LewiSy 
at  his  expense,  and  with  his  dye,  vats,  and  other  implements,  dye  and 
prepare,  and  cause,  permit,  and  procure  to  be  dyed  and  prepared,  thd 
said  last-mentioned  large  quantities  of  materials  for  their  own  profit  and 
advantage.  To  the  great  damage  of  the  said  0.  Lewis,  and  against  the 
peace,"  &c. 

The  indictment  having  been  removed  by  certiorari  into  this  Court, 
Welsford  pleaded  Guilty,  and  the  other  defendants  pleaded  Not  gniltj. 
The  case  was  tried  before  Erlb,  J.,  at  the  Middlesex  sittings  after 
Michaelmas  term,  1846.  Evidence  was  given  that  the  defendants  were 
employed  by  Lewis,  as  alleged,  and  had  permission  to  use  the  dyeing 
materials  for  his  and  their  own  goods  only,  but  that  they  had  used  them, 
without  Lewis's  knowledge  or  consent,  for  dyeing  the  goods  of  other  pe^ 
sons  for  their  own  profit.  No  evidence  was  given  of  a  conspiracy,  except 
as  fihown  by  their  joint  acting  as  above.    The  learned  Judge  direct^ 
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the  jury  that,  if  these  facts  were  proved,  the  third  and  fourth  counts 
were  proved,  expressing  his  opinion  that  no  larceny  was  shown,  but 
rather  an  obtaining  of  goods  by  false  pretences.  On  these  counts  there 
was  a  verdict  of  Guilty ;  and  a  verdict  of  Not  guilty  on  the  other  counts. 

In  Hilary  term,  1847,  AUeUj  Serjt.,  on  behalf  of  James  Button  and 
Charles  Button,  obtained  a  rule  nisi  for  a  new  trial  on  the  ground  of 
^mi8direction,(a)  or  for  arresting  the  judgment  on  the  ground  t-^^qoA 
that  the  third  and  fourth  counts  either  disclosed  no  offence  or  ^ 
showed  a  felony. 

In  last  Hilary  term,(i)  ^ 

Sir  F.  Thesigevj  BaUantine  and  Peacock  showed  cause.  It  is  argued  for 
the  defendants  that  they  have  been  improperly  convicted  on  this  indict- 
ment, charging  a  misdemeanor,  because  the  evidence  showed  that  by  the 
conspiracy  alleged  they  were  accessories  to  the  felony  afterwards  com- 
mitted in  consummation  of  such  conspiracy,  so  that  the  misdemeanor 
became  merged  in  the  felony.  To  ruise  this  objection,  it  is  not  enough 
that  circumstances  should  have  been  proved  which  might  justify  an  infer- 
ence of  felony :  it  should  have  been  clearly  established  that  a  distinct 
and  specific  felony  was  committed.  But,  even  assuming  that  the  overt 
acts  in  evidence  did  constitute  a  felony,  the  objection  cannot  prevail.  It 
is  difficult  to  understand  the  principle  on  which  the  doctrine  of  merger 
is  put;  and  there  is  very  little  to  be  found  in  the  books  upon  the  sub- 
ject. Is  the  principle  understood  to  be  that  the  lesser  offence  is  not  to 
be  selected  for  prosecution  lest  the  greater  should  go  unpunished,  and,  S0| 
the  public  safety  be  endangered,  and  the  forfeiture  accruing  to  the  Grown 
be  lost ;  or  that  a  man  might  be  twice  punished  for  the  same  offence, 
because  conviction  or  acquittal  upon  an  indictment  for  misdemeanor  is  ne 
*bar  to  an  indictment  foi:  felony  ?  The  latter  principle  was  sug-  r«ao^ 
gested  argiiendoj  in  Bex  v*  Cross,  1  Ld.  Baym.  711.  There, 
after  conviction  for  receiving  stolen  goods,  it  was  moved,  in  arrest  of 
judgment,  that  the  offence  for  which  the  defendants  were  indicted  had 
been  made  felony  by  stat.  8  &;  4  W.  &;  M.  c.  9,  s.  4 ;  ^^  and  afterwards 
Holt,  Chief  Justice,  pronounced  the  opinion  of  the  Court  to  be,  that 
judgment  ought  to  be  arrested.  Because  now  this  fact  being  made  felony 
by  the  statute,  is  not  indictable  as  a  trespass.*^  On  this  case  it  may  be 
observed  that,  the  offence  having  been  made  felony  by  statute,  it  might 
be  considered  a  violation  of  the  statute  to  proceed  for  the  misdemeanor. 
The  same  observation  may  be  made  on  Isaac's  CiELse,  2  East,  P.  0. 
1081  (ch.  xxi.  §  8),  Bex  v.  Evans,  5  C.  &  P.  558,  and  Bex  v.  Story, 
Buss.  &;  B.  81.  In  Isaac's  Case,  John  Isaac  was  indicted  for  a  misde- 
meanor, in  having  unlawfully,  wilfully,  and  maliciously  set  on  fire  and 

(o)  Affidavits  were  alio  pnfc  in ;  and  other  grounds  for  the  new  trial  were  insisted  on,  to  whiel 
It  Is  not  thought  necessary  to  refer  ftirther. 

{b)  January  11th.  Before  Lord  BKHXAir,  0.  J.,  PAnssoir,  Wiohivak,  tad  Bblb,  Js.  i!h9 
■ffoment  in  support  of  the  rule  was  heard  on  idth  of  January ;  WittBtHAi^  J.,  was  then  ftbsMi 
cm  aeeount  of  illness. 
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burnt  the  hoiise  of  Thomas  Isaac  in  the  occupation  of  the  defendant ; 
which  house  the  indictment  alleged  was  contiguous  and  adjoining  to 
certain  dwelling-houses  of  other  persons ;  by  means  whereof  the  same 
were  in  great  danger  of  being  set  on  fire  and  burnt.  The  second  count 
wsis  the  same,  except  that  it  described  the  house  set  on  fire  as  the 
prisoner's  own  house.  ^^  The  counsel  for  the  prosecution  opened  that 
the  charge  to  be  proved  against  the  defendant,  though  laid  as  a  mis> 
demeanor,  was,  that  he  wilfully  set  on  fire  his  own  house  in  order  to 
defraud  the  Phoenix  Fire  Insurance  Office ;  and  that  in  fact  his  own 
and  several  other  persons'  houses  adjoining  were  burnt  down.  Upon 
*d351  *^^^^  BuLLBR,  J.,  said,  that  if  other  persons'  houses  were  in  fact 

^  burnt,  although  the  defendant  might  only  have  set  fire  to  his  own, 
yet  under  these  circumstances  the  prisoner  was  guilty,  if  at  all,  of  felony; 
the  misdemeanor  being  merged ;  and  he  could  not  be  convicted  on  this 
indictment ;  and  therefore  directed  an  acquittal."  In  Bex  v.  Story  the 
indictment  was  for  obtaining  money  by  false  pretences,  and  alleged  that 
the  prisoner  obtained  the  money  by  fidsely  pretending  that  he  was  John 
Storer  to  whom  a  money  order  for  1{.  was  payable.  From  the  evidence 
it  appeared,  in  addition  to  the  facts  alleged  in  the  indictment,  that  the 
prisoner,  before  obtaining  the  money,  being  told  it  was  necessary  that  he 
should  write  his  name  on  the  back  of  the  order,  wrote  his  real  name 
*^  John  Story."  Ghambre,  J.,  reserved  the  point,  whether,  under  the 
circumstances,  the  prisoner's  signature  did  not  amount  to  a  forgery  of  a 
receipt  for  money,  in  which  the  lesser  offence  was  merged  r  but  it  became 
unnecessary  to  decide  the  question  of  merger,  as  the  Judges  were  of 
opinion  that  no  forgery  had  been  committed.  The  same  question,  how- 
ever, was  decided  in  Rex  v.  Evans.  That  was  an  indictment  for  obtain- 
ing goods  by  the  false  pretence  that  a  forged  letter  of  request  to  deliv^ 
goods  was  a  genuine  letter;  and  Taunton,  J.,  directed  an  acquittal, 
because  this  was  an  uttering  of  a  forged  letter  of  request,  and,  so,  a 
felony  within  stat.  11  G.  4  &  1  W.  4,  c.  66,  s.  10.  It  is  also  another 
distinction,  as  to  these  cases,  that  in  each  the  act  charged  and  proved  was 
a  single  act,  and  that  act  a  felony.  Where  the  act  done  is  a  single  act, 
*9861  ^^^^i  perhaps,  the  ^misdemeanor  may  be  merged  in  the  felony 

^  even  at  common  law,  and  thereby  a  difficulty  be  obviated,  whidi 
might  arise  on  the  plea  of  attfrefot>  acquit  or  autrefois  convict j  if  two  indict- 
ments, the  first  for  the  misdemeanor  and  the  second  for  the  felony,  were 
maintainable  in  respect  of  the  same  fact.  In  the  present  case,  the  indict- 
ment was  for  a  conspiracy,  which  is  a  misdemeanor  and  nothing  more, 
whatever  may  be  done  in  pursuance  of  it.  Conspiracy  may  be  followed 
by  a  series  of  overt  acts;  but,  as  an  offence,  it  is  distinct  from  them  and 
complete  without  them ;  Rex  v.  Rispal,  8  Burr.  1820,  Rex  v.  Kimbertj, 
1  Lev.  62,  2  Hawk.  P.  C.  119,  B.  1,  c.  72,  s.  2,  7th  ed.  Its  legal  cha- 
racter depends  neither  upon  that  which  actually  follows  it,  nor  upon  that 
which  is  intended  to  follow  it ;  it  is  the  same  offence  whether  its  object  be 
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Accomplished  or  abandoned,  and  whether  that  object  be  to  commit  mur- 
der or  merely  to  raise  the  price  of  labour,  [Lord  Denman,  C.  J.  Can 
the  subsequent  felony  purge  the  misdemeanor  ?  The  jury  are  sworn  to 
try  the  fact  of  conspiracy ;  ought  they  to  be  told  not  to  find  the  fact, 
though  proved,  because  some  other  fact,  of  a  felonious  nature,  occurred 
afterwards  ?  Would  not  this  be  rather  a  ground  for  the  dbcretionary 
interference  of  the  Court?]  At  all  events,  if  the  cases  cited  are 
not  distinguishable  firom  the  present,  they  are  also  not  distinguishable 
from  Regina  v,  Neale,  1  Denison  C.  G.  86,  and  are  overruled  by  it. 
That  was  an  indictment,  under  stat.  9  G.  4,  c.  81,  s.  17,  for  a  misde- 
meanor in  carnally  knowing  a  girl  above  ten  and  under  twelve  years 
of  age.  It  was  found  by  the  jury  that  *the  prisoner  had  efiected  r^goir 
his  purpose  against  her  will ;  and  it  was  contended  that  he  must 
be  acquitted,  as  the  misdemeanor  was  merged  in  the  rape.  Rolfb,  B., 
reserved  the  case  for  the  Judges ;  the  prisoner  was  convicted ;  and  the 
Judges  held  the  conviction  right. 

The  objection  made  in  arrest  of  judgment  is  understood  to  be  the 
same  with  the  objection  already  noticed.  [AUenj  Serjt.  The  objection 
to  the  third  count  is,  that  no  ofience  is  stated,  because  it  is  not  alleged 
that  the  materials  dyed  did  not  belong  to  the  defendants ;  and,  to  the 
fourth  count,  that  no  duty  in  the  defendants  not  to  employ  the  dye  for 
their  own  profit  is  alleged.]  The  answer  to  the  first  objection  is,  that 
the  allegation  of  a  conspiracy  by  the  defendants  to  dye  materials,  neither 
belonging  to  themselves  nor  intrusted  to  them  by  their  master  for  that 
purpose,  is  complete,  and  that  the  supposed  omission  occurs  in  the  alle- 
gation of  an  overt  act,  and  is  therefore  immaterial:  to  the  second 
objection,  that  the  duty  attaches,  not  only  by  the  express  words  of  stat. 
17  G.  3,  c.  56,  s.  17,  but  by  the  general  law  of  master  and  servant. 

AUeUj  Serjt.,  and  SuddleitoUy  contril.  As  to  the  misdirection.  The 
Judge  should  have  told  the  jury  that  a  felony  was  proved,  and  that  the 
indictment  for  the  misdemeanor,  therefore,  could  not  be  sustained.  If 
the  defendants  received  the  goods  for  their  master  in  the  course  of  their 
duty,  and  then  appropriated  them,  this  would  constitute  an  embezzle- 
ment :  but  the  case  for  the  prosecution  was  that  the  defendants  had  no 
right  to  take  the  goods  at  all,  the  master'p  permission  extending  only  to 
the  dyeing  the  goods  of  the  defendants  themselves.  The  larceny,  on 
this  evidence,  *was  as  complete  as  if  the  defendants  had  appro-  p^q<^a 
priated  a  vessel  containing  the  dye.  Now,  although  an  indict-  >- 
ment  for  misdemeanor  is  not  defeated  by  merely  a  fact  appearing  in  the 
course  of  the  proof  which  substantiates  a  felony,  yet,  if  a  felony  is  neces- 
sarily involved  in  the  act  charged,  and  the  proof  is  only  of  that  which 
makes  the  felony,  there  can  be  no  conviction  for  a  misdemeanor.  In 
Sex  V.  Cross,  1  Ld.  Raym.  711,  the  defendant  was  indicted  for  a  misde- 
meanor in  knowingly  receiving  stolen  goods;  and  the  judgment  waii 
arrested,  because,  under  stat.  8  W.  &  M.  c.  9,  s.  4,  a  party  so  receiving 
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was  gtiiltj  of  felony  as  accessory  after  the  fact.  The  same  law  appears 
in  Foster's  Crown  Law,  873,  Disc,  iii.,  c.  8,  s.  6.  In  Procter  v.  Dam- 
Inrook,  Hob.  188,  a  snit  was  commenced  in  the  Star  Chamber  against 
several  for  a  riot:  and,  it  appearing  that  a  murder  had  probably  been 
committed,  the  Court  refused  to  proceed  till  a  bill  had  been  preferred  at 
the  assizes  for  felony ;  and,  if  such  bill  were  not  found,  the  suit  was  to 
be  heard :  and  it  is  true  that,  if  there  be  an  acquittal  for  the  felony, 
there  may  be  an  indictment  for  the  misdemeanor.  The  language  of 
BuiiLEB,  J.,  in  Isaac's  Case,  2  East  V.  €.  1081  (c.  21,  s.  8),  cited  on 
Ihe  other  side,  distinctly  sh6ws  that,  where  that  which  is  charged  as 
Iti  misdemeanor  is  identical  with  a  felonious  act,  the  misdemeanor  is 
«< merged;"  and  the  defendant  must  be  acquitted  of  the  misdemeanor. 
In  Rex  V.  Stoty,  Russ.  k  R.  81,  it  was  clearly  taken  for  granted  by  the 
Judges  that,  if  the  false  pretence  amounted  to  a  felonious  forgery,  the 
*Q9Q1  ^^^^^^^^  could  not  be  Sustained.     That  principle  was  acted  on 

J  by  Taunton,  J.,  in  Rex  v.  Evans,  5  C.  &  P.  653,  and  by  Parks, 
B.,  in  Regina  v.  Anderson,  2  li^oo.  k  Rob.  469 :  and  Lutterell's  Case, 
'6  Mod.  77,  is  to  the  ssame  effect.  And  the  law  is  in  effect  recognised 
Iby  Stat.  7  &  8  (jr.  4,  c.  29,  s.  58,  which  now  prevents  the  misdemeanor 
of  obtaining  by  fatse  pretences  from  being  merged  in  a  larceny.  It  has 
befen  asked,  whether  a  jury  is  to  be  told  to  acquit  because  an  offence  is 
proved  besides  that  charged,  and  Whether  one  offence  is  to  be  purged  by 
another :  but  the  offenders  do  not  escape  punishment ;  they  only  recdve 
more;  and  the  principle  for  which  the  defendants  contend  applies  only 
where  there  is  no  proof  of  the  offence  charged  except  that  which  simply 
establishes  the  felohy.  If  it  did  not  prevail,  a  prisoner  might  be  twice 
tried  for  the  same  act,  because  an  acquittal  or  conviction  on  indictment 
for  the  misdemeanor  would  not  support  a  plea  to  the  felony  of  autrefois 
acquit  or  Autrefois  convict.  Now  here  no  proof  was  given  of  any  con- 
spiracy, except  by  showing  that  the  defendants  joined  in  the  overt  act ': 
ff,  therefore,  the  overt  act  be  a  felony,  there  is  no  proof  of  anything 
besides  the  felony.  If  parties  were  incUcted  for  a  conspiracy  to  commit 
murder,  and  the  evidence  showed  only  the  joining  in  the  murder,  but 
no  previous  concert,  the  misdemeanor  would  merge  in  the  felony.  The 
Reason  of  the  judgment  in  Regina  v.  Neiale,  1  Den.  C.  C.  36,  is  not 
Reported :  it  seems,  however,  that  it  may  be  supported  on  a  ground  hot 
Applicable  to  the  present  case,  inasmuch  as  the  proof  establishes  the 
commission  of  two  distinct  offences,  the  statutable  misdemeanor  and  the 
felony,  and  the  defendant  was  not  entitled  to  be  acquitted  of  *the 

-1  one  because  he  had  committed  the  other:  whereas  here  the 
proof  is  of  a  liurceny  only.  [Patteson,  J.  The  age  of  the  girl  was  no 
ihgredient  ih  the  6time  of  rape.]  Tkat  is  s^ :  the  state  of  facts  on 
whi6h  the  two  indictments  would  be  founded  is  not  the  same ;  the  aver- 
inent  of  identity  requisite  to  a  plea  of  autrefois  acquit,  according  to 
4  Hawk«  PL  0.  618,  B.  ii.,  c.  85,  s.  8,  could  not  ^ere  be  supported. 
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[Ebls,  J.  Do  you  say  that  the  defendant,  in  Regina  v.  Neale,  might 
afterwards  have  been  conricted  of  rape  ?]  He  might.  [Erlb,  J.  If 
he  had  been  first  convicted  of  the  rape,  could  he  afterwards  have  been 
convicted  of  the  misdemeanor?]  He  could  not,  because  the  rape 
mcludes  the  fact  charged  as  a  misdemeanor,  though  not  vice  versfi.  The 
rape  is  a  common  law  offence :  the  misdemeanor  is  the  creation  of  statute. 
As  to  arresting  the  judgment.  The  third  count  does  not  show  that 
the  goods  which  the  defendants  dyed  were  not  their  own ;  and  it  appears 
\}j  the  record  that  they  had  permission  to  dye  their  own  goods.  The 
allegation  of  the  conspiracy  has  indeed  the  word  ^^  unlawfully :"  but  that 
does  not  aid ;  that  word  occurred  in  Begina  v.  Peck,  9  A.  &  E.  686^ 
where  the  indictment  was  held  bad.  [Erlb,  J.  The  allegation  is  that 
the  defendants  conspired  to  use  the  vats,  &c.,  in  dyeing  materials  not 
belonging  to  themselves.  Lord  Dbnhan,  G.  J.  If  there  be  a  good 
charge  of  conspiracy,  it  does  not  signify  that  the  overt  acts  charged  are 
perfectly  innocent.]  They  explain  and  qualify  the  conspiracy ;  Bex  v. 
Seward,  1  A.  &  E.  706.  It  is  true  that  sect.  17  of  stat.  17  G.  8,  c.  66, 
authorizes  a  smnmary  conviction  of  persons  who,  being  ^employed  r«G4i 
as  journeymen  dyers,  dye  any  materials' without  the  consent  of  ^ 
their  masters ,  and  it  may  be  said  that  here  is  a  charge  of  a  conspiracy 
to  do  the  act  so  made  unlawful.  But  that  statute  is  repealed  by  stat. 
6  &  7  Vict.  c.  40,  s.  1.  [Sir  F.  Thuiger.  Not  as  to  dyers.]  So  much 
*^  aa  relates  to  the  woollen,  linen,  cotton,  flax,  mohair  and  silk  manufac- 
tures." [Erlb,  J.  Sect*  84  confines  the  act  to  the  manufactures ;  it 
does  not  include  dyeing.]  It  would  seem  that  every  process  relating  to 
such  manufactures  is  included.  Besides,  the  word  ^^  wilfully,"  which  is 
in  Stat.  17  G.  8,  c.  56,  s.  17,  is  not  introduced  into  the  description  of 
the  conspiracy.  The  word  ^^  unlawfully,"  there  used,  is  not  equivalent 
to  "  wilfully ;"  Bex  v.  Byan,  2  Moo.  0.  G.  1 6.  Further,  the  same  sec- 
tion applies  only  where  the  employment  is  in  the  dyeing  of  certain  arti- 
cles there  enumerated ;  but  the  indictment  alleges  no  such  employment, 
nor  that  Lewis  carried  on  the  trade  of  dyer  of  such  articles.  The  fourth 
eount  is  founded  entirely  on  the  relation  of  master  and  servant :  but  it 
discloses  no  violation  of  the  duties  resulting  therefrom :  it  does  not  show 
that  the  defendants  were  servants  at  the  time  of  the  conspiracy.  Nor 
does  it  aver  that  the  conspiracy  was  to  obtain  profit  by  defrauding  Lewis: 
they  may  have  meant  to  pay  for  the  use  of  the  implements,  &c.  Neither 
count  concludes  contra  formam  statutit  ^e  overt  acts  will  not  aid, 
unless  they  show  enough,  when  combined  with  and  explaining  the  charge 
of  conspiracy,  or  as  independent  statements  of  offences,  to  establish  a 
crime;  King  v.  The  Queen,  7  Q.  B.  795.  The  word  "wilfully"  is 
omitted,  as  in  the  third  count.  The  word  *"  fraudulently"  does  r^gAA 
not  supply  the  defect,  any  more  than  "  unlawfully ;"  1  Bum's  '' 
Justice,  973  (29th  edit.},  tit.  Conviction^  s.  1,  Fletcher  v.  Calthrop,  6  Q« 
B.  880,  889.  Our.  adv.  vuU. 
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Lord  Denmak,  C.  J.,  in  this  term  (Maj  2d),  delivered  the  judgment 
of  the  Court. 

The  indictment  charged  that  the  defendants,  heing  in  the  employ  of 
the  prosecutor,  a  dyer,  conspired  to  use  the  dyeing  materials  on  articles 
not  intrusted  to  them  for  dyeing,  and  not  belonging  to  themselves  or 
their  families,  and  so  to  defraud  their  employer  of  profit. 

The  evidence  showed  that  the  prosecutor  permitted  his  servants  to  dye 
any  articles  belonging  to  themselves  or  their  families,  but  not  thii]^ 
belonging  to  others ;  and  that  the  defendants  had  taken  in  articles  not 
belonging  to  themselves  or  their  families,  and  had  dyed  them  for  profit 
with  the  materials  of  their  employer,  and  passed  them  off  for  articles 
within  the  prosecutor's  permission. 

Several  objections  to  the  indictment  and  the  evidence  were  made  at 
the  trial,  and  in  support  of  the  rule  for  arresting  the  judgment  or  for  a 
new  trial,(a)  and  have  been  disposed  of. 

But  the  objection  that  the  misdemeanor  charged  formed  partof  a  felony, 
and  was  merged  therein,  and  that  therefore  either  the  judgment  should 
be  arrested  or  a  verdict  of  acquittal  entered,  was  reserved  for  considera- 
tion. 

*Q±^i  *With  respect  to  arresting  the  judgment,  it  is  clear  that  the 
^  essential  part  of  the  indictment  is  the  charge  of  a  conspiracy;  so 
that,  if  the  evidence  proved  the  conspiracy,  and  did  not  prove  the  overt 
act  alleged,  viz. :  that  the  conspiracy  was  carried  into  effect,  the  indict- 
ment would  have  been  sufficiently  proved.  The  point,  therefore,  is  not 
raised  by  the  indictment. 

With  respect  to  the  evidence,  we  do  not  propose  to  examine  the  cor* 
rectness  of  the  opinion  of  the  learned  Judge  at  the  trial,  that  it  did  not 
prove  a  larceny,  and  that  it  tended  rather  to  prove  the  obtaining  of  goods 
by  false  pretences  than  theft.  But,  assuming  that  the  evidence  to  prove 
the  conspiracy  would  have  been  sufficient  to  warrant  a  conviction  upon  a 
charge  of  larceny  against  principals  and  accessories,  and  that  the  point 
contended  for  by  the  defendants'  counsel  was  raised,  we  have  to  decide, 
whether  the  defendants  had  therefore  a  right  to  claim  a  verdict  of 
acquittal. 

The  main  reliance  was  placed  on  Bex  v.  Gross,  1  Ld.  Raym.  711, 
where  the  defendant  was  convicted  of  a  misdemeanor  in  receiving  stolen 
goods  knowing  them  to  have  been  stolen,  and  the  Court  decided  to  arrest 
the  judgment,  because  the  offence  was  a  felony  created  by  stat.  8  W.  ft 
M.  c.  9,  s.  4,  and  is  not  indictable  as  a  trespass:  and  Holt  adds :  ^it 
would  have  been  the  same  at  common  law,  because  this  fact  would  have 
been  good  evidence  of  having  been  accessory  to  the  felony  after  the  fact 
at  common  law."  But  this  case  is  irrelevant  to  the  present  question, 
which  arises  only  in  respect  of  felonies  composed  of  a  series  of  acts 
where  a  part  of  the  series  is  a  complete  misdemeanor.    The  receipt  of 

'a)  8m  p.  9SS,  note  {a),  aaO. 
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^stolen  goods  knowingly  does  not  of  necessity  comprise  any  series  ^^q^^ 
of  acts :  on  the  contrary,  that  offence  is  not  committed  at  all  an-  '- 
less  the  receipt  and  the  knowledge  are  simultaneous ;  in  which  case,  by 
the  common  law,  they  might  be  evidence  of  defendant's  assisting  a  felon, 
and  so  of  being  guilty  of  a  felony  as  an  accessory  after :  and,  by  the 
statute  then  in  force,  those  facts  constituted  a  felony :  the  offence  was  a 
felony,  and  a  felony  only ;  and  therefore  an  indictment  charging  it  to  be 
a  misdemeanor  was  held  wrong  in  law.  The  case  does  not  show  that  a 
criminal  who  has  been  guilty  of  a  complete  misdemeanor,  and  also  of  a 
felony  comprising  the  misdemeanor,  may  set  up  his  felony  as  a  bar  to 
the  prosecution  for  the  misdemeanor. 

The  case  of  Proctor  v.  Dambrook,  Hob.  188,  gives  no  support  to  the 
defendants'  case,  but  serves  to  explain  the  principle  upon  which  judges 
have  acted  in  the  exercise  of  their  discretion  in  some  cases  of  misde- 
meanor. The  plaintiff  was  suing  the  defendants  in  the  Star  Chamber  for 
riots  and  foi^  felling  of  woods;  and  his  proof  went  to  show  that  the  de- 
fendants, in  the  course  of  their  riotous  acts,  had  committed  murder :  and 
the  Judges  think  it  fit  that  the  plaintiff  should  prefer  a  bill  for  murder 
to  the  grand  inquest^  and  adjourn  the  further  hearing  of  the  plaintiff's 
Bait  for  the  riots  till  the  question  of  murder  should  be  disposed  of  by  the 
proper  tribunal.  The  jurisdiction  here  exercised  by  the  Judges  of  the 
Star  Chamber  is  exercised  now  by  justices  of  oyer  and  terminer,  who 
may  direct  one  indictment  to  be  quashed  or  suspended  and  another  pre- 
ferred, as  public  justice  may  require.  But  the  Court,  by  making  the 
plaintiff  ^prosecute  for  the  felony  before  he  went  on  with  his  suit,  ^^q^^ 
gave  no  sanction  to  the  notion  that  the  defendant  has  any  right  ■- 
BO  to  interfere,  and  to  demand  an  acquittal  for  a  manifest  minor  offence, 
upon  the  pretext  that  he  has  a  right  to  direct  himself  to  be  prosecuted 
for  a  graver  crime.  The  passage  cited  from  Foster's  Discourse  iii.,  c.  8, 
8.  6  (p.  878),  relates  solely  to  the  offence  of  knowingly  receiving  stolen 
goods:  and  the  observations  above  made  upon  Bex  v.  Cross,  1  Ld. 
Baym.  711,  apply  equally  to  show  this  passage  to  be  irrelevant  here. 

In  Isaac's  Case,  2  East's  P.  C.  1081  (c.  21,  s.  8),  the  prisoner  was 
indicted  for  the  misdemeanor  of  setting  fire  to  his  own  house,  whereby 
adjoining  houses  were  endangered  of  being  burnt.  The  evidence  was 
that  he  had  set  fire  to  his  own  house  to  defraud  the  insurance  company, 
and  that  the  adjoining  houses  had  been  burnt  down.  The  Judge  directed 
an  acquittal  for  the  misdemeanor,  stating  that  upon  these  facts  the  pri- 
soner was  guilty,  if  at  all,  of  felony.  By  the  law  at  that  time  the  mere 
Betting  fire  by  a  m^m  to  his  own  house  was  no  offence :  but,  if  his  house 
was  so  situate  that  other  houses  were  endangered,  it  was  a  misdemeanor, 
being  in  the  nature  of  an  attempt  to  set  them  on  fire.  If  they  were 
burnt  it  was  a  felony ;  it  was  a  setting  fire  to  them,  every  man  being 
taken  to  intend  the  obvious  consequence  of  his  act.  (See  the  cases  in  2 
East's  P.  C.  1027,  c.  21,  s.  7.)    The  learned  Judge  who  directed  iht 
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acqnittal  may  have  considered  that  the  crime  of  arson  consists  in  the  one 
act  of  setting  fire  nnlawfolly,  and  that^  after  the  fire  has  been  so  set,  the 
party  is  responsible  for  its  progress  until  it  is  eztingnished,  and  that  the 
i^QAQ-]  progress  decides  whether  such  ^setting  on  fire  is  a  felony  or  mis- 
demeanor,  and  that  a  prisoner  who  has  committed  a  felony  and 
no  other  offence,  cannot  properly  be  charged  with  the  misdemeanor  of  an 
attempt  to  commit  it :  and  also  he  may  have  considered  that  public  justice 
required  a  more  signal  example  in  a  case  of  such  guilt.  On  both  or  either 
of  these  grounds  the  case  is  distinguished  from  the  present.  In  Bex  v. 
Evans,  5  C.  &;  P.  558,  and  Regina  v.  Anderson^  2  Moo.  k  Rob.  469,  tJie 
misdemeanor  of  obtaining  goods  by  false  pretences  was  charged ;  and  the 
evidence  showed  the  false  pretence  to  be  a  felony,  namely,  the  uttexing 
of  a  forged  instrument.  In  the  first  case  the  Judge,  in  the  last  the  prh 
soner,  objected  that,  aa  the  evidence  thus  showed  a  felony  to  have  been 
committed,  therefore  the  charge  of  misdemeanor  failed ;  and  two  Judges 
supported  the  prisoner's  objection,,  declaring  that  the  proper  way  of  pro- 
ceeding was  by  indictment  for  felony.  It  is  clear  that,  if  a  misdemeanor 
is  by  statute  made  a  felony,  the  imUctment  ought  to  be  for  felony :  and 
these  cases  may  have  been  taken  to  come  within  this  rule ;  the  first  step 
in  the  misdemeanor  charged  being  created  a  felony :  and,  if  so,  they  ai^s 
here  irrelevant.  But  it  should  be  observed  that  the  misdemeanor  of  oh* 
taining  goods  on  false  pretences  consists  of  a  series  of  acts,  the  false  pre- 
tence and  the  obtaining  of  the  goods,  and  that  tixe  first  step  in  the  series 
may  also  be  a  felony.  Where  that  is  the  case,  there  appears  no  reason 
why  the  prisoner  should  be  allowed  to  defeat  the  charge  of  the  lesser 
offence  by  alleging  his  own  guilt  in  respect  of  the  greater  offence.  The 
same  act  may  be  part  of  several  offences ;  the  same  blow  may  be  the 
^9471  ^^^J^^^  ^^  ^inquiry  in  consecutive  charges  of  murder  and  robbery ; 
the  acquittal  on  the  first  charge  is  no  bar  to  a  second  inquiry 
where  both  are  charges  of  felony ;  neither  ought  it  to  be  where  the  one 
charge  is  of  felony  and  the  other  of  misdemeanor. 

These  being  the  authorities  cited  for  the  defendants,  there  appears  none 
direct  in  their  favour ;  and  there  is  a  direct  decision  against  them  in 
Begina  v,  Neale,  where  a  charge  of  misdemeanor  in  having  intercourse 
with  a  female  child  between  the  age  of  ten  and  twelve  was  held  proved, 
and  the  conviction  maintained  by  the  Judges,  although  the  evidence 
showed  that  the  Y&ry  act  charged  as  a  misdemeanor  was  also  the  felony 
of  rape ;  the  argument  for  the  prosecution  being  that  every  material  alle- 
gation of  the  indictment  was  proved,  and  that  the  verdict  ought  to  be 
according  to  truth.  This  is  a  direct  adjudication,  that  a  misdemeanor 
which  is  part  of  a  felony  may  be  prosecuted  as  a  misdemeanor  though  the 
felony  has  been  completed  :  and  the  attempt,  on  the  argument,  to  make 
a  distinction  between  misdemeanors  by  statute  and  those  by  common  law^ 
was  not  successful,  as  the  incidents  to  a  misdemeanor  are  not  affected  by 
t}ie  origin  in  law  from  whence  it  was  derived. 


11  ADOLPHUS  &  ELLIS.  N.  S.  947 


■w^ 


'  It  mm  fiiriher  urged,  for  the  defendants,  that,  unless  this  defence  was 
aostained,  they  might  be  twice  punished  for  the  same  offence ;  but  this  is. 
not  80,  the  two  offences  being  different  in  the  eye  of  the  law.  If,  how- 
ever, a  prosecution  for  a  larceny  should  occur  after  a  conviction  for  a 
conspiracy,  it  would  be  the  duty  of  the  Court  to  apportion  the  sentence 
for  the  "^felony  with  reference  to  such  former  conviction.  If  the  1-4.040 
position  contended  for  by  the  defendants  was  true,  its  application  ^ 
would  be  subject  to  mudi  uncertainty ;  for  it  is  not  within  the  province 
of  the  judge  in  general  to  decide  on  the  credibility  of  the  witnesses,  or 
the  weight  of  the  facts  tending  to  prove  a  felony*  But,  according  to  the 
present  contention,  the  duty  of  acquitting  on  his  own  opinion  is  cast  upon 
him ;  and  this  conclusion  of  fact,  in  which  probably  .the  jury  would  not 
have  concurred,  is  to  be  subject  to  no  review.  Also,  if  he  should  be  satis- 
fied that  a  felony  is  proved,  and  should  direct  an  acquittal  for  the  mis- 
demeanor, it  is  obviously  uncertain  whether  the  same  evidence  would  b& 
given  upon  a  prosecution  for  felony,  or  would  be  satisfactory  to  the  jury, 
or  would  be  left  without  answer.  The  felony  may  be  pretended  to  ex- 
tinguish the  misdemeanor,  and  then  may  be  shown  to  be  but  a  false  pre- 
tence :  and  entire  impunity  has  sometimes  been  obtained  by  varying  tlr<5 
description  of  the  offence  according  to  the  prisoner's  interest :  he  has 
been  liberated  on  both  charges,  solely  because  he  was  guilty  upon  both. 
Upon  this  review,  we  are  of  opinion  that  this  conviction  for  a  misde- 
meanor ought  to  be  sustained,  although  the  evidence  proving  it  proved 
also  that  it  was  part  of  a  felony,  and  that  such  felony  had  been  completed. 

Bule  discharged.(a) 

(a)  Tbo  wgoaant  Against  the  rale  la  reported  hj  H.  Baiiio&i  Bsq. 


■^POLLITT  V.  JAMES  FORREST  and  Three  Others,  and  r«A4Q 

WALSH.    [Jan.  14, 1847.]  ■■ 

(Error  from  the  Common  Pleas,  LANOASTsn.) 

Avowry :  that  plaintiff  held  and  enjoyed  the  loeos  in  qto  as  tenant  to  defendants,  under  a  demise 
thereof  to  plaintiff  theretofore  made  upon  and  mft/Mf  to  certain  rmtt,  protntiont,  eoudition$,  and 
wHpuUuiont,  that  is  to  say,  that  plaintiff  should  noty  during  the  said  tenanoyi  sell  any  hay,  pro- 
duced upon  the  premises  during  such  tenancy,  off  the  said  premises,  under  ike  pwaUy  of  Ss. 

'  6d,  per  yard  of  the  hay  sold  as  aforesaid,  to  be  recovered  by  dietrete  m  for  rent  in  arrears 
Arerment  that  plaintiff  during  the  tenancy,  sold  800  yards  of  hay  contrary  to  the  said  pro- 
▼isions  and  stipulations,  by  reason  whereof  a  sum,  Ac,  at  the  rate  of  2t.  6(1.  per  yard,  became 
due,  Ac,  and  reeoTcrable  by  distress.  Plea  in  bar,  Non  tenuit  Verdict,  tliat  plaintiff  did: 
hold  and  enjoy  in  manner,  Ac :  and  that  the  ralue  of  the  distress  was  99L,  and  the  anean 
were  54/.    Judgment,  under  stat  17  Car.  2,  c  7,  that  the  defendants  recorer  bU.  and  costs. 

Cbi  error  to  the  Court  of  Queen's  Bench, 

Admitted  thai,  if  the  2i.  6<I.  per  yard  was  a  penalty,  Judgment  under  stat  17  Car.  S,  c  7,  was 
•<  erroneous- 

Held  by  the  Ck>urt  of  Queen's  Bench :  That  a  sum  payable  nomine  pcense  for  selling  hay  oontrary 
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to  agrMment  batvMn  iMidlord  tad  tenuity  the  wBomit  beiof  mcmmnI  bj  the  ipaaUk^  of  lay 

■old,  might  be  a  rent-eemoe. 
That  the  ayowiy,  as  here  pleaded,  ndght  be  taken  as  letting  ovi  the  terns,  and  not  the  not 

legal  effee^  of  the  iaatrnment  of  demiie. 
That  the  laatraineBty  as  stated  in  the  plea»  either  created  a  rent-senriee  or  was  a  gmt  vhh 

tieense  from  the  grantee  to  the  rerersioner  to  distrain  as  for  a  rent;  and,  aemhU  that  it  kad 

the  latter  eifeet.    And 
Held  that»  In  either  ease^  the  deftsadants  had  rightly  pleadad  that  they  distrafaied  asforanat. 

Judgment  allnaed. 


On  error  to  the  Xxeheqver  Chamber.    Held  bj  tibal  Cowi:  Ihat  the  agreement  mnst  be 

ddered  as  set  ont  aoeoiding  to  its  legal  operation. 
Ihat  the  legal  operation  was  to  ereato  a  penalty,  reeoTerable  by  jBstress  as  for  rent,  bat  not  a 

rent.    That  the  aTowiy,  therelbre,  was  Imperfeetly  pleaded.    Bnt^ 
AsiUa^  that  it  was  sniieient  after  ▼«rdiet»  as  Umii^t  have  nipeared  in  evidence  that  theplsii. 

tiff  had  granted,  nnder  seal,  a  penalty  to  be  leviod  by  distress,  oi^  if  he  held  from  the  defead* 

ants  themselvee,  that  he  had  giren  them  a  lioense  to  enter  and  distrain  in  the  ease  which  had 


Bat»  Held  that  the  Jodgment,  glren  under  stat  17  Car.  S;  e.  7,  eonld  not  stand,  the  distren  b«C 

being  for  a  rent 
The  Court  reyersed  the  Judgment^  and  gare  no  other.    Tot,  en  error  brought  either  by  pUaltf 

or  by  defendant  below,  the  Court  of  Bnnr,  if  the  judgment  be  Ibund  eironeona^  may  girea 

right  judgment  for  the  plaintiff  in  error;  but  not  against 


Beplbvik  for  cattle  and  goods,  &c. 

Avowry  and  oognisance.  That  plaintil^  before  dM  tine  when,  &€.,  U 
wit,  on,  fco.,  and  for  a  long  time,  to  wit,  fco*,  then  last  past,  and  firon 
thence  to  the  time  when,  &e.,  held  and  enjoyed  a  messaage,  &nn,  Ac, 
«0^ni  ^^  *^^!<^b  A^  locoB  in  qno  was  pared,  as  tenaait  thereof  to  the 
-I  said  James  Forrest,  fte.  (the  first  four  defendants),  "nnder  sad 
by  virtue  of  a  certain  demise  thereof  to  plaintiff  theretofore  made  spoa 
and  sabject  to  certain  rents,  provisions,  conditions,  and  stipulations,  that 
is  to  say,  amongst  odi^  things,  that  the  plaintiff  should  not  nor  would, 
during  the  continuance  of  the  said  tenancy,  sell  any  hay,  produced  dnring 
such  continuance  upon  the  said  demised  premises,  off  the  said  premises, 
under  the  penalty  of  2«.  6(2.  for  each  yard  of  the  said  hay  so  sold  as  afore- 
said, to  be  recovered  by  distress  as  for  rent  in  arrear :"  Averment  that, 
during  the  continuance  of  the  said  tenancy,  to  wit,  on,  fte.,  and  before  tlie 
said  time  when,  &;c.,  "  plaintiff  sold  off  the  said  demised  premises  divers,  to 
wit,  800  yards  of  hay,  the  said  hay  having  been  theretofore  and  during  the 
continuance  of  the  said  tenancy  produced  upon  the  same  premises,  con- 
trary to  the  said  stipulations  and  provisions  in  that  behidf :  by  reason 
whereof  a  large  sum  of  money,  to  wit,  lOOL,  being  at  the  rate  of  2s.  6d. 
for  each  yard  of  the  said  hay  so  sold  as  aforesaid,  before  the  said  time 
when,  &c.,  to  wit,  on,"  &c.,  ^*  became  and  was,  and  from  thence  to  the 
said  time  when,  &c.,  continued,  due  and  payable  to  the  siud  James  For- 
rest," &c.  (the  first  four  defendants),  "  and  recoverable  by  distress  ss 
aforesaid."  Avowry,  and  cognisance  by  Walsh,  ^^  as  for  and  m  the 
name  of  a  distress  for  the  said  sum  so  due  and  in  arrear  and  so  recoyer- 
able  by  distress  as  aforesaid,  and  which  still  remains  due  and  unpaid.'' 
Verification,  and  prayer  of  judgment  and  a  return,  &c.,  with  their 
damages,  &c. 
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Plea  in  bar.    That  plaintiff  did  not  hold  or  enjoy  the  said  messoage, 
MmJCBky  &G.,  as  tenant  thereof  to  the  said  *James  Forrest,  Ac,  r^qf-^ 
under  the  said  supposed  demise,  &c.,  in  manner  and  form,  &e.  ^ 
CSonclnsion  to  the  conntrj.    Issne  thereon. 

The  record  then  stated  a  yenire  to  the  Conrt  of  Common  Pleas  for 
Lancaster,  trial  of  the  cause  at  the  assizes,  and  verdict  that  the  plaintiff 
did  hold  and  enjoy,  &c.,  in  manner,  Ac.  ^^  And  the  jnrors  aforesaid,  at 
the  prayer  of  the  defendants,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  having  proceeded  to  inquire  concerning 
the  sum  so  due  luid  in  arrear  and  so  recoverable  by  distress  as  aforesaid, 
and  the  value  of  the  cattle,  goods,  and  chattels  distrained,  upon  their 
oath  aforesaid,  say :  That  the  sum  so  due  and  in  arrear,  and  so  recovera- 
ble as  aforesaid,  was  547. 7$.  6(2. ;  and  that  the  cattle,  goods,  and  chattels 
distrained  were  of  the  true  value  of  991  Therefore  it  is  considered 
that  the  plaintiff  take  nothing  by  his  aforesaid  writ,  but  that  he  and  his 
pledges  to  prosecute  be  in  mercy,  &c«  And  that  the  defendants  do  go 
thereof  without  day,  Ac.  And  it  b  also  considered  that  the  defendants 
recover  agsinst  the  plaintiff  the  said  sum  of  642.  7«.  64.,  being  the 
amount  of  arrearages  by  the  jurors  aforesaid  in  form  aforesaid  found : 
and  also  106/.  5#.  9(2.  by  the  Court  here  adjudged  to  the  defendants, 
and  with  their  assent,  for  their  costs  and  charges  by  them  laid  out  about 
th^  defence  in  this  behalf,  according  to  the  form  of  the  statute  in  such 
ease  made  and  provided :  Which  said  arrearages,  costs,  and  charges 
amount  in  the  whole  to,"  Ac.  ^*  And  that  the  defendants  have  execution 
thereof,"  Ac. 

Error  was  brought  in*  this  Conrt.  The  errors  specially  assigned,  and 
relied  upon  in  the  argument,  were :  That  the  avowry  and  cognisance  and 
matters  therein  ^contained  are  not  sufficient  in  law  for  the  r^ggo 
defendants  to  have  judgment  and  a  return,  Ac.  Also  that  the 
defendants  avow  and  make  cognisance  on  the  ground  of  a  distress  for  a 
penalty.  Also  that  the  defendants  avow,  Ac,  on  the  ground  aforesaid, 
without  alleging  or  showing  any  deed  or  instrument  under  seal  authoris- 
ing such  distress.  And  that  the  sum  for  which  the  distress  is  said  to 
have  been  made  is  not  shown  to  have  been  a  rent  of  any  kind.  Joinder 
in  error. 

The  writ  of  error  was  argued  in  Easter  term,  1846.((r) 

AthericUy  for  the  plaintiff  in  error  (plaintiff  below).  First,  the  de- 
{imdants  have  shown  by  their  avowry  that  they  distrained  for  a  penalty, 
not  a  rent  ;(&)  and  they  are  concluded  from  alleging  the  contrary.  Where 

(a)  April  28tli.    Before  Lord  "Dvnux,  0.  J.,  Wiluaxb  end  CouBnMis,  Ji. 

(&)  Aikenon  tUted  that  %  motion  in  this  oase,  for  Judgment  non  obitftnte  reredieto,  or  to  enter 
•  Twdiel  for  the  fdalntifl;  had  been  made,  by  mistake,  in  the  Covit  of  Bzeheqver,  whieh  Conrt 
bad  thought  that  the  parties  had  intended  to  agree  ftv  an  additional  rent,  but  that  thearowiy 
showed  an  agreemeni  for  a  penalty;  therefore  a  rale  had  been  there  gruted  for  judgment  noii 
obstante  Teredioto^  wdesi  defendants  woold  amend  the  aTOWxy,  in  whieh  ease  there  was  to  ha^a 
been  a  new  trial* 
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a  party  pleads  the  contentB  of  an  inatntment  without  setting  them  ovt 
in  hseo  verba,  it  will  be  taken  that  he  alleges  them  (as  he  ought  to  do) 
according  to  their  legal  effect ;  Chester  v»  Willan,  2  Sannd.  96,  and  note 
(2)  to  that  case,(a)  and  authorities  there  dted ;  particularly  Bak«  v. 
Lade,  8  Ley.  291,  8.  C.  2  Yentr.  149,  260,  266,  4  Mod.  149,  C!om.  Dig. 
Pleader  (C  87).  It  may  be  said  that  these  passages  refer  specificaUy  to 
*9581  ^B^^°^^^^  under  seal,  and  the  demise  here  is  not  stated  to  ^have 

•^  been  so :  but  the  principle  *^  that  a  contract  or  written  instroment 
should  be  stated  according  to  its  legal  effect*'  ^^  applies"  ^^to  the  8tate> 
uent  by  either  party  of  contracts  and  obligations  of  eyery  descripdcm, 
whether  verbal,  written,  or  specialty,  in  any  form  of  action :"  1  Ghitt. 
Plead.  312,  7th  ed.  And  the  rule  is  treated  as  indiscriminate  in  the 
remarks  which  follow;  pp.  812 — 814.  The  necessity  of  showbg  the 
effect  of  an  instrument  by  express  averment  is  insisted  upon  in  note  (5) 
to  Bonnet  v.  Holbech,  2  Wms.  Saund.  819,  and  in  note  (1)  to  Bex  v. 
Sutton,  1  Wms.  Saund.  274.  The  avowry  here  complies  with  this  mle. 
A  demurrer  on  the  ground  that  the  legal  effect  of  the  demise  was  not 
stated  would  have  failed.  Then,  since  it  appears  on  the  record  that  the 
%8.  6(2.  per  yard  was,  by  this  demise,  appointed  as  a  penalty,  nothing 
can  here  turn  upon  the  case,  if  it  should  be  relied  upon,  of  Bolfe  v. 
Peterson,  2  Bro.  P.  C.  486  (cited  in  Ghitty  on  Contracts,  p.  762  (4th 
ed.),  and,  by  Albxander,  G.  B.,  in  Jones  v.  Green,  8  Y.  &;  J.  298,  SH\ 
where  an  annual  payment  of  5L  for  every  acre  converted  into  tillage 
was  considered  not  to  be  a  penalty.  That  was  upon  the  construction  of 
the  lease  itself;  whereas,  here,  the  question  turns  upon  the  legal  effeot 
as  stated  in  pleading. 

Then,  secondly,  if  the  2«.  6d.  per  yard  here  is  a  penalty,  the  judg- 
ment is  improperly  entered  up  under  stat.  17  Gar.  2,  c.  7,  s.  2,  for  ^^  the 
amount  of  arrearages,"  the  avowry  not  being  for  a  rent.  The  statute 
law  and  practice  on  this  subject  are  detailed  in  note  (8)  to  Mounson  v. 
Bedshaw,  1  Wms.  Saund.  195.  {^Ootffling^  contrft,  admitted,  that,  if  the 
sum  was  a  penalty,  the  judgment  was  erroneous.] 
*9541       ^Thirdly,  assuming  that  the  2e.  6(2.  is  a  penalty,  and  the  jiidg- 

-^  ment  erroneous,  it  might  perhaps  be  contended  on  the  other  side 
that  this  Gourt,  as  a  Gourt  of  error,  might  look  to  the  whole  record,  aod 
give  such  judgment  as  the  Gourt  below  ought  to  have  given.  But  the 
Gourt  below  could  not  have  given  any  judgment  for  the  defendants.  A 
penalty,  as  such,  could  not  have  been  recovered  in  an  action  for  damages, 
since  stat.  8  &  9  W.  8,  c.  11.  Before  that  act,  if  a  penalty  was  for- 
feited, the  plaintiff  might  have  taken  out  execution  for  the  whole;  but 
the  statute  (providing,  by  sect.  8,  for  assignment  of  breaches  and  asseei- 
ment  of  damages)  relieved  defendants  from  that  hardship,  and  limited 
the  plaintiff's  recovery  to  the  damage  actually  sustained,  leaving,  how- 
ever, the  right  of  recovery  entire  where  the  sum  specified  in  the  oontrMt 

(a)  2  Wma.  SMind.  97  c^  Sth  ed. 
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as  recoverable  on  default  is  not  a  penalty  bnt  liquidated  damages :  a 
^tinction  explained  by  many  cases,  among  wbich  are  Astley  v.  Weldotf, 
2  B.  &  P.  846,  and  Daries  v.  Penton,  6  B.  &  C.  216.  The  law  on  this 
subject,  generally,  is  lud  down  in  notes  (1)  and  (d)  to  Qainsford  v.  Grif- 
fith, 1  Wms.  Saund.  68,  58  &•  And,  if  the  28.  6d.  per  yard  in  this  case 
could  not  have  been  recorered  in  an  action,  i,  fortiori  it  could  not  be 
distrained  for.  Since  stat.  8  &  9  W.  8,  c.  11,  even  an  express  agree- 
ment to  enforce  a  penalty  in  this  way  would  not  be  binding :  for  the 
Courts  will  not  allow  parties,  though  by  mutual  consent,  to  violate  the 
letter  and  spirit  of  the  law.  By  the  remedy  of  distress,  '*a  man  is 
allowed,"  as  Blackstone  says,  8  Gomm.  6,  ^'to  be  his  own  avenger,  or  to 
minister  redress  to  himself."  Such  a  license  is  against  general  princi- 
ples, and  not  to  be  ^extended  by  the  voluntary  act  of  indivi-  r^gcr 
duals.  [CoLBRiBGE,  J.  You  rely  upon  the  word  '^  penalty"  ^ 
here,  as  having  certain  legal  consequences,  and  reject  all  the  context.] 
^ere  is  nothing  that  conflicts  with  the  ordinary  understanding  of  the 
word.  [GoLBRiDGE,  J.  *^  As  for  rent  in  arrear."]  That  means,  with 
the  incidents  of  a  distress  for  rent ;  it  does  not  imply  that  the  penalty 
itself  is  a  rent.  One  incident  of  such  a  distress  is  that  the  goods  of  a 
atranger  on  the  premises  may  be*  seized :  parties  cannot,  between  them- 
selves, attach  such  an  incident  as  that  to  a  penalty.  If  the  power  to 
distrain  could  in  any  case  originate  from  the  mere  act  of  parties,  there 
is  no  instance  of  its  being  conferred  without  a  deed.  Littleton,  sects. 
218  et  seq.,  defines  three  kinds  of  rent.  To  the  first,  rent  serviqe, 
power  of  dbtress  is  incident  as  of  common  right.  If  a  man,  by  deed 
indented,  makes  a  gift  in  tail,  or  lease  for  life,  with  remainder  in  fee,  or 
a  feolTment  in  fee,  reserving  to  himself  and  his  heirs  a  rent,  that  reser- 
vation, if  with  power  to  distrain,  is  a  rent^^harge;  if  without  such 
power,  a  rent  seek ;  ib.  sect.  217.  The  quality  of  the  rent,  in  the  two 
latter  cases,  depends  upon  the  instrument  under  seal ;  and  parties  can- 
not, by  mere  agreement,  annex  the  incident  of  distress  to  what  would 
else  be  a  rent  seek.  In  Chapman  v*  Beecham,  8  Q.  B.  728,(a)  which 
may  be  cited  on  the  other  side,  there  was  an  instrument  under  seal ;  and 
the  power  to  distrain,  set  up  by  the  avowry,  seems  to  have  been  consi- 
dered only  as  a  leave  and  license  informally  pleaded.  A  license  might 
be  revoked  before  it  could  cause  serious  injury ;  but  here  the  right  of 
distress  is  pleaded  as  ui  irrevocable  power.  *The  operation  of  r^grg 
fr  consent  between  parties  has  well  known  limits:  it  cannot  '' 
give  jurisdiction,  or  power  of  imprisonment.  If  the  present  avowry 
be  good,  power  of  distress  may  be  made  incident  to  any  contract. 
QCoLBBiDOB,  J.  A  man  may  give  a  power  of  attorney  to  enter  up  judg- 
ynent  and  seize  all  his  goods.]  There  the  authority  of  a  Court  is  inter- 
posed. 

Cowling  J  contrtL     The  avowry  is  good,  at  least  after  verdict.    Though 

(•}  In  the  marginal  note  ihtf,  lait  line  bat  4,  for  B.  read  C,  and  for  C.  read  B. 
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informally  expressed,  it  shows  witli  snffieieBt  eertaintj  the  resomtiM 
of  a  rent-service.  A  rent-service  is  an  annual  return,  in  money,  or  other- 
wise,  by  way  of  ^^  retribntion  for  the  land,"  and  ^^  may  be  reserved  upon 
every  conveyance  that  passeth  any  estate  to  the  tenant,"  Gflbert  on 
Bents,  9,  26 :  and  no  precise  words  are  necessary  for  the  reservatkm; 
only  ^^  it  must  be  reserved  by  snich  words  as  imply  a  retom  of  somethiBg 
that  was  not  in  the  grantor  before,  in  lien  of  the  landgivoi ;  and  there- 
fore reddendo,  reservando,  solvendo,  inveniendo,  and  snch  like,  ere 
proper  words,"  &c.,  Crilb*  Rents,  80:  and  examples  are  there  addel 
In  Butt's  Case,  7  Bep.  28  a,  24  a,  it  is  said:  <<If  I  grant  unto  joo, 
that  you  and  your  heirs  shall  distrain  for  a  rent  of  40f.  within  my  manor 
of  S.,  this,  by  construction  in  law,  shall  amount  to  a  grant  of  a  rent  out 
of  my  manor  of  8. ;  for  if  it  should  not  amount  to  a  grant  of  a  r^t,  the 
grant  should  be  of  little  force  or  effect,  if  the  grantee  should  have  onlj 
a  bare  dbtress,  and  no  rent  in  him/'  That,  it  may  be  said,  is  the  ceee 
of  a  rent-charge.  But  in  Daniel  v.  Gracie,  6  Q.  B.  14&,  where  the 
plaintiff  in  replevin  held  a  marl  pit,  which  he  had  agreed  (without  wii- 
^Q.^^  ting)  *to  take,  and  to  pay,  on  the  usual  quarter  days,  %d.  per  solid 
-I  yard  of  the  marl  gotten,  this  payment  was  held  to  be  a  rent  The 
amount  was  uncertain,  but  was  capable  of  being  ascertained ;  and  that, 
according  to  Oilb.  Rents,  p.  10,  made  it  sufficiently  definite.  [Lord 
Dbnhan,  G.  J.  There  nothing  by  way  of  rent  was  reserved,  except  the 
8d.  per  yard.  GoLXBinaB,  J.  How  does  the  payment  in  this  eaee 
appear  to  be  a  compensation  for  holding  the  land  ?}  The  contact  of  the 
agreement  must  be  looked  to.  *  [Colsudgk,  J.  Does-  every  provinoD 
to  enforce  a  particular  mode  of  cultivating,  or  of  managing  the  manure, 
by  liability  to  payment,  constitute  a  rent  ?]  If  the  sum  is  ascertainable. 
The  holding  here  is  said  to  have  been  subject  to  certain  *^  rents ;"  asd, 
if  the  following  words,  "provisions,  conditions,  and  stipulations,"  he 
passed  over,  the  "  penalty"  appears  clearly  to  be  a  rent.  At  least  the 
Court  will  so  construe  it  after  verdict.  [GoLBBmaR,  J.  It  is  clear  that 
we  have  not  the  whole  instrument  before  us.  From  what  is  given,  vhj 
are  we  to  pick  out  the  word  '^  rents,"  and  neglect  those  that  follow  ?] 
The  subsequent  ones  are  merely  vague  and  ambiguous. 

It  is  argued,  on  the  other  side,  that  the  defendants  must  be  taken  to 
have  set  out  the  demise  according  to  its  legal  effect,  and  are  therefore 
strictly  bound  to  the  statement ;  and  that  they  have  described  this  pay- 
ment  as  a  "  penalty."  In  one  sense,  a  penalty,  as  spoken  of  here,  is 
not  a  rent;  but  the  object  evidently  has  been  to  create  a  penal  or 
increased  rent ;  and  this  may  be  so  regarded,  consistently  with  die  wordi 
used.  [GoLBRinoB,  J.  If  the  sum  per  yard  had  been  50{.,  could  the 
defendants  have  distrained  for  the  whole  ?]  They  oould ;  because  the 
*Q^1  ^^^^  however  styled,  is  in  the  ^nature  of  liquidated  damages. 
-'  This  view  is  supported  by  note  {d)  to  Gainsford  v.  Griffith,  1  Waifl- 
Saund.  58  e.    The  construction  must  be  such  as  will,  substantially,  a^ 
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eoB^IiBh  the  intent ;  note  (1)  to  Chester  v.  Willan,  2  Wms.  Saund.  96  ( : 
tad  the  Court  will  be  astute  in  reconciling  the  construction  irith  the 
intent ;  Earl  of  Clanriokard's  Case,  Hob.  278,  277.  In  Baker  v.  Lade, 
8  Ley.  291,  S.  C.  2  Yentr.  149,  260,  266,  4  Mod.  149,  referred  to  on 
the  other  side,  there  was  no  ayerment  positiye  enough  to  warrant  the 
Court  in  i»ronounoiDg  an  opinion ;  the  supposed  grant,  by  coyenant  to 
•tand  seised,  did  not  appear  on  the  pleading.  The  present  is,  at  most, 
only  the  case  of  a  title  imperfectly  alleged,  but  sufficiently  well  after 
Teidict.  Secondly,  if  the  judgment  is  in  part  erroneous,  it  is  also  good 
in  part,  whether  the  power  reseryed  be  good  as  a  power  of  distress  or 
Bot;  for  the  grieyance,  in  repleyin,  is  the  taking;  that  alone  requires  to 
be  justified ;  19  Yin.  Abr.  22,  tit.  BepUvin  (A.  a,  pL  8) ;  the  pleadings 
here  show  enough  to  justify  taking ;  and,  so  far,  the  defendants  were 
entitled  to  judgment.  Thirdly,  if  the  Court  here  is  to  pronounce  any 
judgment,  it  can  be  only  to  arrest  the  judgment  below ;  there  cannot  be 
judgment  non  obstante  yeredicto,  as  for  a  plaintiff,  because,  in  repleyin, 
both  parties  are  in  a  manner  plaintiffs :  Com.  Dig.  Pleader  (3  K  14), 
freeman  i;.  Jugg,  8  SaUc.  807,  Allen  v.  Darby,  1  Show.  99,  Morrice  v. 
Oolder,  Carth.  487. 

Athert&nj  in  reply*  The  agreement  pleaded  is  inconsistent  in  its 
nature  with  the  supposition  of  a  rent  service.  ^'  Conditions  and  stipu- 
lations'* cannot  be  struck  *out :  there  must  haye  been  others  than  «rnen 
the  one  particularly  specified.  Li  Daniel  «.  Grade,  6  Q.  B.  145,  ^ 
the  question  did  not  arise  upon  a  statement  on  record  of  the  legal  effect 
of  an  agreement.  Randal  v.  Eyerest,  Moo.  k  M.  41,  Dayies  v.  Penton, 
6  B.  &  C.  216,  and  Kemble  v.  Farren,  6  Bing.  141,  show  how  unwilling 
the  Courts  haye  been  to  construe  the  words  of  parties  as  fixing  liquidated 
damages,  and  so  excluding  the  relief  which  the  law  giyes  against  penal- 
ties. Arresting  judgment  is  not  the  office  of  a  Court  of  error,  but  of 
the  Court  where  the  aetion  is  brought.  Our.  adv.  vuU. 

Lord  Dbniuk,  C.  J.,  now  deliyered  judgment. 

This  was  a  writ  of  error  from  the  Common  Pleas  at  Lancaster.  The 
action  was  repleyin.  The  issue  was  on  a  demise  alleged  in  the  ayowry, 
and  was  found  for  the  defendants.  The  causes  of  error  assigned  are 
substantially  two ;  one  arising  on  the  insufficiency  of  the  ayowry,  the 
other  on  the  form  of  the  judgment.  The  ayowry  states  a  demise  ^^  sub- 
jeet,"  &c.  (His  Lordship  read  the  words  of  the  demise,  as  stated,  ant^ 
p.  950.)  It  then  alleges  sale  of  hay ;  the  accruing  due  of  a  large  sum 
at  2«.  6(2.  per  yard ;  the  non-payment  of,  and  distress  for,  the  same.  The 
demise  only  being  trayersed,  and  found  for  the  defendants,  they  haye 
proceeded  as  under  stat.  17  C.  2,  c.  7 ;  at  their  prayer  the  jury  haye 
found  the  arrears  due  and  the  yalue  of  the  distress ;  and,  the  latter 
exceeding  the  former,  the  yerdict  has  been  taken  for  the  former  sum  and 
the  costs. 

The  plaintiff  contends,  first,  that  the  2«.  6i.  per  yard  is  a  penalty. 
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•>  Ah 


*9601  ^^^  ^^^  ^  ^^^  service.  Becondlj,  that  ^e  rigbt  to  dktrim  m 
^  insufficiently  granted  by  instrument  not  under  seal.  Thirdtf, 
that,  if  it  be  a  penalty,  and  the  right  to  distrain  well  granted,  still  the 
case  is  not  within  sti^t.  17  C.  2,  c.  7,  and  the  judgment,  therefore, 
founded  on  proceedings  according  to  it,  erroneous. 

There  is  no  doubt  that  an  agreement  not  to  sell  off  the  premises  any 
of  the  hay  made  on  them  touches  and  concerns  the  thing  <kmised :  it  is 
(to  use  the  words  of  Wilmot,  G.  J.,  in  Bally  v.  Wells,  Wilmot's  Notei, 
841,  850),  ^Maying  down  a  rule"  (so  far  as  it  goes)  *<how  uid  in  what 
manner  die  ^  tUng  demised'  shall  be  managed ;"  for  the  object  and  effect 
of  it  is  to  procure  the  spending  of  the  hay  on  the  premises,  and  so  the 
making  of  manure  for  their  better  cultiyation.  Such  an  agreement  as 
this  might  well  be  enforced  by  the  payment  of  an  increased  rent  nomine 
poense ;  and  such  rent  might  have  been  measured  by  the  quantity  of  hi^ 
sold,  as,  in  the  case  of  ploughing  up  old  pasture  land,  it  is  commonly 
done  by  the  quantity  ploughed ;  and  it  might  haye  been  made  payaUe 
instantly  on  the  breach  by  sale.  Further,  if  all  this  had  been  done  in 
terms,  we  see  no  reason  why  such  a  rent  would  not  haye  been  a  rent 
service,  and  distrainable  for,  on  non-payment,  as  of  common  right 

The  question,  therefore,  will  be  whether  the  allegations  of  this  avowry 
may  or  may  not  be  taken,  both  by  the  consent  of  the  parties  and  their 
legal  effect,  to  amount  to  what  we  have  just  stated :  and,  on  connderar 
tion,  we  think  they  may.  The  demise  here  must  be  taken  to  haye  been 
by  agreement  not  under  seal :  it  was  open,  therefore,  to  the  defendaals 
to  plead  it  according  to  its  legal  effect,  or  in  its  yery  terms.    The  proper 

*9611  "^^^^^^^^^S  ^f  ^^  appears  to  us  to  be  that  it  is  pleaded  in  ite 
-"  terms ;  and  then  it  will  be  for  the  Court  to  determine  on  thdr 
legal  effect.  Now  there  is  no  difficulty  in  holding  that  they  amount  to 
an  agreement  not  to  sell  the  hay  off  the  premises,  and  to  pay  a  rent  at  the 
rate  of  2$.  6(2.  per  yard  of  all  hay  sold  in  breach  of  the  agreement,  the 
amount  of  which  will  become  certain  by  reference  to  the  quantity  sold :  ssd, 
as  no  time  is  mentioned  at  which  it  is  to  become  payable,  the  law  will  imply 
that  it  becomes  payable  when  the  right  to  it  has  arisen ;  that  is,  on  the 
sale  of  the  hay.  Further,  they  agree  that  this  shall  be  recovered  by 
distress  as  for  rent  in  arrear ;  that  is,  that  it  shall  be  treated  as  such  a8 
to  that  mode  of  recovery.  If  this  be  a  rent  and  a  rent  service,  it  is 
admitted  that  there  is  no  error :  but,  supposing  it  to  be  the  former  and 
not  the  latter,  and,  therefore,  that  some  special  grant  of  the  powtf  to 
distrain  was  necessary,  we  think  the  instrument,  as  here  pleaded,  ma 
sufficient  for  the  purpose,  though  not  under  seal. 

The  argument  on  the  part  of  the  plaintiff  was  founded  on  the  notioft 
that  this  was  in  the  nature  of  a  rent-charge.  We  think  it  is  rather  a 
license  by  the  tenant  to  the  landlord  in  whom  the  reversion  is  remaining. 
Chapman  v.  Beecham,  8  Q.  B.  728,  was  cited  by  the  plasentil^  in  which 
a  covenant  for  the  payment  of  interest  was  secured  by  a  power  to  enter 
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and  distrain  in  case  of  non*payment.  There,  nndonbtedlyy  the  powe^ 
was  given  by  deed ;  the  same  instmment  which  contained  the  covenant 
to  pay  the  interest.  Bat  no  stress  was  laid  on  that  circnmstance,  eithar 
by  the  counsel  or  the  "^Conrt :  on  the  contrary,  by  the  latter  it  r^qnn 
was  treated  merely  as  a  license.  ^  '- 

As  we  hold  that  the  subject-matter  distrained  for  was  a  rent,  the  pro- 
ceedings were  properly  nnder  the  statute  of  Charles ;  and  the  third  point 
does  not  arise. 

Our  judgment  therefore  will  be  for  the  defendants  in  error. 

Judgment  affirmed. 


IN  THE  EXCHEQUER  CHAMBER 

(Error  from  the  Queen's  Bench.) 
POLLITT  V.  JAMES  FOBREST  aad  Three  Others,  aad  WALSH. 

For  syllabiUy  see  p.  949,  miU. 

Ebbob  was  brought  in  the  Exchequer  Chamber  on  the  above  judg- 
ment. The  grounds  of  error  specidly  assigned,  and  relied  upon  in 
argument,  were  those  before  stated:  and  that,  supposing  the  avowry 
to  show  a  good  cause  for  a  distress,  still  the  judgment  ought  to  have 
been  as  at  common  law,  and  not  under  stat.  17  Car.  2,  o.  7.  Joinder  in 
error.    The  writ  of  error  was  argued  in  Hilary  vacation,  1848.(a) 

A^erUm,  for  the  pluntiff  in  error  (plaintiff  below),  re-argued  the 
points  made  in  his  argument  in  the  Court  of  Queen's  Bench.  In  addi- 
tion to  authorities  there  mentioned,  he  cited,  as  to  the  nature  of  a 
penalty,  Lord  "^Mansfibld's  judgment  in  Bird  v.  Randall,  8  Burr,  ^^q^^q 
1845, 1861.  As  to  the  means  of  enforcing  it,  Nedriffe  v.  Hogan,  I- 
2  Burr.  1024,  where  it  was  held  that  a  penalty  cannot  be  set  off.  And, 
as  to  the  distinction  between  a  penalty  and  liquidated  damages,  Homer 
«.  Flintoff,  9  M.  &  W.  678.  As  to  distress  for  rents,  Littleton,  sect. 
240,(6)  with  the  sections  before  cited. 

Cowling  J  contrd,  in  support  of  the  argument  that  a  liquidated  sum,  and 
not  a  penalty,  was  reserved  by  this  demise,  cited  the  judgment  of  Lord 
Mansfield  in  Lowe  v.  Peers,  4  Burr.  2225,  2228,  2229,  and  Green  v. 
Price,  18  M.  A  W.  695.(<?) 

He  also  contended  that  the  Court  was  not  precluded  by  the  terms  of 
this  avowry  from  holding,  in  conformity  to  the  verdict,  that  the  2«.  6d. 
per  yard  was  reserved  as  a  rent  service.    [Pabkb,  B.    It  does  not 

(n)  FoVnitiy  Itt    Before  Pabkx,  AuniRsoir,  B««n,  aad  Pultt,  Bi.,  uid  Cbbssitsu.  aad  & 
V.  William  i|  Js. 
{h)  See  the  oomment,  Co.  litt  162  A. 
fe>  JadgmenioT  Bzdi.  aflnned  in  Bxehequer  Chamber,  Mae  v.  Gfeea^  16 IL  &  W  346.. 
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i^pear  that  the  avowants  were  the  original  parties  to  the  demiBe,  and  ham 
the  reversioii.]  That  may  be  asflomed  after  verdict  If  the  aTOwry  ia 
for  rent  Bervice,  the  generality  of  expression  is  no  greater  than  stat.  11 
G.  2,  c.  19,  s«  22,  allows  in  such  eases.  The  demise  is  stated  to  be  snb- 
jeet  to  "  certain  rents,"  ^^  that  b  to  say,"  &e. :  even  on  general  dnanrrer, 
this  language  would  be  deemed  sufficient  to  express  a  tenure  by  rent  ser- 
vice. A  party  pleading  a  deed  does  not  necessarily  nadertoke  to  set 
forth  its  legal  effect,  as  appears  from  the  judgment  of  Abbott,  C.  J.,  in 
Moore  v.  The  Earl  of  Plymouth,  3  B.  Ii;  Aid.  66^  69.  And,  supposing 
that  the  defendants  here  were  obliged  to  support  the  avowry  as  setting 
*9641  ^^'^^  ^^  ^^S^  ^operation  of  the  deed,  the  only  objection  would  be 

-'  that  the  pleading  was  ambiguous ;  which  would  not  be  fatal  after 
verdict.  But  the  words  ''that  is  to  say"  imply  that  the  instnnnent 
itself  is  referred  to,  as  ezplaiaiag  the  previous  mention  of  ^  rents ;"  and 
the  Court  will  consider  it  to  be  before  them  for  the  purpose  of  this  deci- 
sion, as,  in  Bowe  v.  Young,  2  Brod.  k  Bing.  165  (though  no  verdict  had 
passed),  the  bill  of  exchange  mentioned  in  the  dedaration  was  argued 
upon,  and  its  language  cited,  in  the  House  of  Lords,  as  if  the  document 
itself  had  formed  part  of  the  record ;  and  it  was  assumed  by  Bbst,  J., 
Rich ABnsoN,  J.,  and  others  of  the  Judges,  though  the  declaration  did  not  so 
state,  that  the  acceptance  contained  the  words  *'  Payable  at  Sir  John  Far- 
ring  k  Co.'s."  In  Startup  v.  Maedonald,  2  Itfan.  k  G.  895, 401,  where  the 
question  turned  upon  the  operation  of  a  sale-note,  Tinbal,  G.  J.,  said: 
^*  It  q>pears  to  me  that  the  sale-note  must  have  a  reasonable  constmotioB, 
and  that  a  count  founded  upon  Aat  sale-note  must  have  as  reasonaUe  s 
construction  as  the  contract  itself."  The  words,  in  this  avowry,  ^  ta  be 
recovered  by  distress  as  for  rent  in  airear,"  seem  inserted  pro  mqeri 
eauteUt,  and  do  not  imply  that  the  sum  recoverable  is  anytiung  but  a  neat. 
He  then  argued,  as  before,  that,  at  all  events,  the  taking  was  jnslifiei; 
and,  on  this  point,  he  relied  isqmi  CSiapman  e.  Beecham,  3  Q.  B.  72S, 
contending  that  no  real  distinction  arose  finom  the  power  of  distresi^  in 
that  case,  having  been  granted  under  seaL  As  to  the  judgment  waieh 
this  Court  might  give  (an  avowant  being  an  actor),  be  cited  Coas  v. 
Bowles,  Garth.  122,  Darcy  v.  Langton,  BrownL  k  Gold.  183,  and  the 
authorities  before  mentioned. 
^__       *Athefianf  in  reply.     As  was  observed  firom  the  Boidi,  it 

-I  does  not  q>pear  by  this  record  that  there  is  any  person  qualified 
to  enforce  a  rent  service,  as  reversioner :  therefore,  according  to  the 
principle  laid  down  in  Litt.  s.  215,  the  distress  cannot  be  grounded  on 
that  claim,  even  if  the  declaration  be  supposed  to  embody  the  gnst 
relied  upon.  If  there  be  a  rent,  it  may  be  only  a  rent  seek.  But  the 
claim  here  is,  substantially,  of  a  ^^  penalty."  If  the  term  '*  rents"  is 
important,  the  declaration  is  not  ambiguous,  but  repugnant,  and  the 
word  to  be  rejected  is  "rents,"  and  not  "provisions,"  "conditions,"  or 
«<  stipulations."    The  statement  here  is  not  aided  by  stat.  11 6. 2,  c  1% 
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8. 22 ;  for  the  language  of  that  claoBe  is  not  followed,  nor  the  ti^  alleged 
even  so  far  as  is  there  required.  Nor  does  the  yerdict  assist ;  for  the 
jury  nrast  be  imderstood  to  have  found  that  the  plaintiff  held  subject  to 
a  penalty.  [Williams,  J.  No;  the  finding  would  be  onlj  that  he 
held  mode  et  formfi.]  It  is  argued  that  a  taking  at  least  is  justified; 
but  the  taking  cannot  be  divested  of  its  peculiar  character  and  incidents, 
those  of  a  distress.  The  plaintiff  is  entitled  to  judgment,  whatever 
difficulty  may  be  suggested  as  to  the  form.  Our.  adv.  vuit. 

Pabkx,  B.,  in  this  term  (May  2d),  delivered  the  judgment  of  the 
Court. 

This  case  comes  before  us  on  a  writ  of  error  from  the  Court  of  Queen's 
Bench,  affirming  a  judgment  of  the  Court  of  Common  Pleas  at  Lancaster 
in  an  action  of  replevin.  The  principal  question  argued  before  us  was 
as  to  the  sufficiency  of  the  avowry,  after  verdict  for  the  defendant  on 
the  plea  of  Non  tenuit.  The  avowry  ^alleged  that  the  plaintiff,  p^^q/w* 
before  and  at  the  time  when,  &c.,  held  the  lands  of  which  the  *- 
locus  in  quo  was  parcel  as  tenant  to  the  avowants  under  and  by  virtue 
of  a  certain  demise  lliereof  to  the  plaintiff  theretofore  made  upon  and 
subject  to  certain  rents,  provisions,  conditions,  and  stipulations,  that  is 
to  say,  amongst  other  thii^,  that  the  plaintiff  should  not  nor  would, 
during  the  continuance  of  the  said  tenancy,  sell  any  hay,  produced 
during  such  continuance  iqnm  the  said  demised  premises,  under  the 
pemaUff  of  2«.  6d.  for  each  yard  of  the  said  hay  so  sold  as  afMresaid,  to 
be  recovered  by  distress  as  far  rent  in  arrear.  There  was  a  plea  of 
Non  tenuit;  sjid  the  verdict  was  for  the  defendant,  and  judgment 
thereon,  not  pro  retomo  habendo,  but  under  the  statute  17  C.  2,  c.  7. 
On  a  writ  of  error,  the  Court  of  Qneen*s  Bench  affirmed  the  judgment. 

On  the  writ  of  error  to  this  Court,  it  was  argued  that  the  judgment 
so  affirmed  was  erroneous,  that  it  could  only  be  supported  on  the  ground 
that  the  sum  distrained  for  was  a  rent  service,  and  that  on  this  record  it 
could  not  be  taken  to  be  such.     And  we  are  of  that  opinion. 

We  must  assume  that  the  legal  effect  of  the  terms  under  which  the 
plaintiff  held  is  set  out:  and,  if  so,  the  sum  payable  is  a  pefuU  sum,  by 
way  of  punishment  for  not  spending  the  produce  on  the  land ;  to  be 
recovered  indeed  by  distress  in  the  same  way  as  a  distress  is  made  for 
rent  in  arrear,  but  not  being  itself  rent.  We  have  little  doubt  that,  if 
the  whole  instrument  was  before  us,  containing  the  terms  of  the  holding, 
it  would  appear  that  the  parties  intended  the  sum  to  be  paid  as  additional 
or  penal  rent :  but  on  the  record  we  must  assume  that  the  legal  effect  is 
set  out,  *and  take  it  to  be,  as  the  defendant  has  pleaded  it,  a  p^q/.. 
penalty.  If  it  is  so  taken,  the  defendant  bad  certainly  no  right  ■- 
to  avow  in  the  general  form  given  by  stat.  11  6.  2,  c.  19,  which  applies 
to  rents  only.  A  penalty  is  not  a  rent,  as  a  nomine  poenae  is  not  a  rent 
within  Stat.  82  H.  8,  c.  87,  Go.  Litt.  162  b :  but,  after  verdict  upon  the 
issue  whether  he  held  on  the  condition  that  he  should  pay  a  penality  we 
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should  probably  hold  that  it  must  be  preenmed  that  it  was  proyed  on 
the  trial  either  that  he  had  granted,  by  an  instmment  under  seal^  this 
penalty  to  be  levied  by  distress,  or  that,  if  the  plaintiff  held  by  a  demise 
from  the  defendants  themselves,  he  had  given  a  license  to  enter  and 
distrain  his  own  goods  for  it.  Whatever  was  legally  necessary  to  make 
the  plaintiff  hold  at  the  time  of  the  distress  nnder  the  penalty  so  claimed 
most  be  presumed  to  have  been  proved.  Thus  the  grant  of  an  advowson 
or  retfernoHy  though  not  pleaded  to  be  by  deed,  is  good  after  a  verdict 
on  non  concessit ;  for  a  deed  must  have  been  proved :  and  so  a  grant  of 
a  rent-charge  where  it  is  not  said  to  be  by  deed  is  good  after  a  similar 
issue ;  Lightfoot  v.  Brightman,  Hutton,  54. 

We  should  probably  hold,  therefore,  that  the  avowry  was  good  after 
verdict,  if  we  could  give  the  defendant  judgment  on  this  writ  of  error. 
But,  as  the  judgment  has  been  given  not  at  common  law  but  under  stat. 
.17  G.  2,  c.  7,  which  applies  to  distresses  for  rents  only,  it  remains  to 
consider  what  course  is  to  be  pursued.    As  the  judgment  is  erroneous 
in  its  present  shape,  it  is  clear  it  must  be  reversed :  but  is  the  Court 
.simply  to  reverse  it,  or  give  judgment  for  the  defendants  for  a  retomo 
^q^^^  habendo  at  common  law  ?  The  rule  used  to  be,  *as  laid  down  by 
-'  the  Court  of  King's  Bench  in  the  case  of  Parker  v.  Harris,  1 
Salk.  262 :  *^ where  judgment  is  given  for  the  plaintiff,  and  the  defi»id- 
ant  brings  error,  there  shall  only  be  judgment  to  reverse  the  former 
judgment,  for  the  suit  is  only  to  be  eased  and  discharged  of  that  judg^ 
ment :  but  where  the  plaintiff  brings  error,  the  judgment  shall  not  only 
be  a  reversal,  but  the  Court  shall  also  give  such  judgment  as  the  Court 
below  should  have  given ;  for  his  writ  of  error  is  to  revive  the  first  cause 
of  action,  and  to  recover  what  he  ought  to  have  recovered  by  the  first 
suit,  wherein  erroneous  judgment  was  given :"  and  the  rule  is  ^ven  in 
similar  terms  by  Lord  Mansfield  in  Cuming  v.  Sibly,  4  Burr.  2489, 
.2490.    But  in  the  case  of  Gildart  v.  Gladstone,  12  East,  668,  the  pre- 
vious cases  were  considered ;  and  the  Court  held  that  they  were  bound 
ex  officio  to  give  a  perfect  judgment  on  the  whole  record,  and  do  all  the 
justice  to  the  plaintiff  in  error  to  which  he  was  entitled ;  and,  when  a 
verdict  had  been  found,  and  the  Common  Pleas  had  given  judgment  for 
the  plaintiff,  the  Court  of  King's  Bench,  on  a  writ  of  error  brought  by 
the  defendant,  not  only  reversed  the  judgment  for  the  plaintiff,  but  also 
gave  judgment  for  the  defendant  for  his  costs. 

This  case  was  considered  as  having  established  the  reasonable  rule, 
that  the  Court  which  has  a  commission  by  the  writ  of  error  to  view  aod 
examine  the  transcript  and  proceedings,  and  to  cause  to  be  further  done 
thereupon  what  of  right  ought  to  be  done,  should  do  complete  justice  on 
the  whole  record  to  the  plaintiff  in  error,  and  give  the  same  judgment 
MQMl  ^^^  ^™  which  the  Court  below  ought  to  have  given  ;  and  the  *di8- 
J  tinction  above  adverted  to  was  thought  to  be  done  away  with:  see 
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2  Wms.  SauncL  101  ce^  note  ($),  the  note  of  the  learned  aanotatof(a)  ), 
and  2  Tidd's  Pract.  1179,  (9di  ed.)  Bat  it  happened  in  the  subsequent 
case  of  Rez  v.  Bourne,  7  A.  &  E.  58,  67,  that  the  late  Mr.  Justice  Lit* 
TLSDALE,  a  great  authority,  raised  a  doubt  about  the  propriety  of  that 
decision,  though  he  did  not  think  it  necessary  to  give  any  opinion  upon 
it.  The  Court  of  Exchequer  Chamber,  in  the  recent  case  of  Gregory  v. 
the  Duke  of  Brunswick,  8  Com.  B.  481,  gave  a  good  deal  of  considera- 
tion to  this  question,  which,  how;eyer,  they  thought  it  unnecessary  ta 
decide.  There  the  plaintiff  below  brought  a  writ  of  error,  and  objected 
that  judgment  for  the  defendant  below,  who  had  succeeded  on  an  issue 
on  some  pleas  and  was  entitled  to  judgment  on  the  whole  record,  waa 
erroneous,  because  the  Court  had  omitted  to  give  the  plaintiff  judgment 
for  the  costs  of  a  demurrer  to  a  plea  which  had  been  decided  to  be  bad ; 
and  the  Court  held  that,  as  the  plaintiff  asked  to  have  the  judgment 
reversed  and  justice  done  to  himself,  they  ought  to  give  him  judgment 
on  the  demurrer,  and  his  costs,  which  might  exceed  the  defendant's  costs 
of  the  cause ;  but  that  they  could  not  giye  that  judgment  without  giving 
a  complete  judgment  on  every  part  of  the  record ;  and  the  result  there- 
fore was  that  the  plaintiff  must  have  that  judgment,  and  the  defendant 
the  general  judgment. 

The  rule,  therefore,  laid  down  by  the  Court  in  CKldart  v.  Oladstone^ 
12  East,  668,  was  not  re-established  by  the  decision  in  Gregory  v.  The 
puke  of  Brunswick,  though  it  was  by  no  means  questioned ;  and  it 
remains  therefore  to  consider  whether  it  was  right.  We  think  *it  r^girn 
waa  right.  The  former  cases  adverted  to  in  the  argument  in  this  '■ 
case  (5)  were  chiefly  reversals  of  judgments  on  demurrer  prior  to  stat.  8 
&  9  W.  8,  c.  11,  s.  2,  which  gave  the  defendant  his  costs  on  demurrer ; 
and  therefore  the  simple  reversal  gave  all  the  relief  to  which  the  defend-^ 
ant,  the  plaintiff  in  error,  was  entitled.  The  same  reason  applied  to 
reversals  of  judgments  for  the  plaintiff  for  defective  declaration,  after 
judgment  by  default  or  verdict  against  the  defendant ;  and,  though  the 
same  position  is  laid  down  in  general  terms  in  some  cases  since  stat.  8  & 
9  W.  8,  c.  11,  it  may  be  attributed  to  inadvertence  in  not  suficiently 
considering  the  reason  of  the  role.  It  seems  just  and  reasonable  that, 
whether  the  plaintiff  or  defendant  brings  a  writ  of  error,  each  should 
have  all  the  justice  done  him  by  the  Court  of  Error  which  the  nature 
of  the  case  admits,  and  that  he  should  not  only  have  a  judgment  of 
reversal,  but  such  a  judgment  as  the  plaintiff  in  error  ought  to  have  had 
in  the  Court  below.  This  is  the  principle  of  the  decision  in  the  case  of 
Gildart  v.  Gladstone,  12  East,  668 :  and  we  are  of  opinion  that  it  waa 
right  and  is  good  law. 

But  the  question  in  this  case  is  different :  it  is  not  whether  the  plain- 
tiff in  error  is  entitled  to  have,  besides  a  judgment  of  reversal,  a  fiirther 

(•)  Note  to  JaquM  v.  Cesar. 
(6)  See  the  ttgui^eiit  and  notes,  Gildart  v.  OUdstone,  12  Bast,  669,  670. 
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judgment  for  Us  damages  and  ooeta ;  for  he  is  deaily  not  entided  to 
more  tbaa  the  former :  bat  whether  t&e  defefufafitt  on  this  writ  of  error 
iM'Oi^t  by  the  plaintiff  are  entitled,  after  the  judgment  is  rerersed,  to 
each  judgment  as  the  Oonrt  below  ought  to  have  pronooneed  in  Aeir 
fairevr.  This  is  a  yery  diilerent  question.  Though  it  is  true  that,  if  a 
*9T11  V^^  prays  judgment  and  then  goes  on  *to  ask  something  whidi 

^  the  Court  cannot  by  law  give,  the  Court  will  nereriheless  give  the 
party  tiie  proper  judgment,  as  was  held  in  the  cases  of  Street  v.  Hop- 
Idnson,  Ca.  K.  B.  temp.  Hard.  845,  and  Le  Bret  v.  Papillon,  4  East,  502, 
it  does  not  follow  that  they  can  give  a  judgment,  against  Ids  prayo',  for 
the  opposite  party :  and  we  do  not  find  any  satisfactory  precedents  of 
such  a  course.  Li  Bex  v.  Bourne,  7  A.  &  E.  68,  69,  which  is  itself  an 
authority  to  the  contrary,  Mr.  Justice  Pattbsok  remarks  on  the  absence 
of  authorities  to  the  effect  that  the  Court  could  give  the  proper  judgment 
for  one  party  on  a  writ  of  error  at  the  suit  of  another.  In  an  Anony- 
mous (a)  case,  which  states  that  ^  if  judgment  be  below  for  the  plaintiff, 
and  error  is  brought,  and  that  judgment  reversed ;  yet  if  the  record 
will  warrant  it,  the  Court  ought  to  give  a  new  judgment  for  the  plain- 
tiff," he  observes  that  it  does  not  appear  who  brought  the  writ  of  error ; 
nor  does  it  in  the  note  of  the  same  Anonymous  case  in  7  Mod.,  7  Mod.  2. 
Both  of  these  are  merely  loose  notes.  In  Boilers  Abr.  774,(6)  however, 
Slocomb^s  Case,  Cro.  Car.  442,  on  the  prayer  of  a  plaintiff  to  reyerse  a 
judgment  for  the  defendant  in  an  action  of  slander,  which  was  not  mam- 
tainable,  the  declaration  being  insufficient  (it  appearing  that  the  terms 
of  the  judgment  were  '^  ideo  concessum  est"  instead  of  '*  consideratum"), 
the  Court  did  not  merely  reverse,  but  gave  a  judgment  against  the  pIoM- 
tiff  quod  nil  capiat,  ftc.  That,  however,  is  a  necessary  consequence  of 
the  reversal  in  that  case ;  for  the  Court  could  not  give  judgment  for  the 
phuntiff.  In  Rees  v.  Morgan,  8  T.  R.  350,  on  a  writ  of  error  by  the 
*9721  pl^^  ^  ^replevin  on  an  erroneous  judgment  on  stat.  17  C.  2, 

^  c.  7,  s.  8,  BuLLER,  J.,  says  :  '^  suppose  this  judgment  were  re- 
versed on  a  writ  of  error,  we  should  award  a  judgment  pro  retomo 
habendo :"  and  therefore  adjudicates  in  favour  of  an  application  by  the 
defendant  in  error  to  amend  the  record  by  inserting  such  a  judgment 
Also,  in  answer  to  a  question  put  by  the  House  of  Lords,  4th  May,  1798, 
to  the  Judges,  in  Rex  v.  Amery,  1  Anst.  178,  whether,  if  on  a  writ  of 
error  the  judgment  of  the  Court  below  be  reversed,  the  Court  of  Error 
must  give  the  same  judgment  that  the  Court  below  ought  to  have  given, 
the  Judges  answered  in  the  affirmative.    This,  however,  was  a  case  in 
which  the  relator,  the  plaintiff  below,  brought  a  writ  of  error;  and  the 
Judges  may  have  answered  with  a  view  to  the  particular  case.    On'tha 
other  hand,  there  are  many  precedents  of  reversals  of  judgments,  as  is 
obsorved  by  the  Lord  Chief  Baron  in  the  case  of  Gregory  v.  Duke  of 

(a)  1  Smlk.  40L 

W  1  RolL  AK  774,  tit  Error  (D),pL  1. 
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Bmnswiek,  8  Oom.  B.  495,  where  a  miserioordia  is  entered  instead  of  a 
capiatnr  pro  fine,  and  vice  versft,  which  cannot  be  reconciled  with  the 
supposition  that  the  Court  might  on  a  writ  of  error  by  the  defendant 
hare  given  against  the  defendant  the  proper  judgment.  .  These  defects 
are  cured  bj  the  statute  16  k  17  G*  2,  c.  8 :  and  it  is  not  to  be  supposed 
that  they  were  curable  without  the  aid  of  the  statute  by  merely  entering 
the  proper  judgment*  And,  besides,  the  conse([uence  of  such  a  course 
would  be  that  a  plaintiff  in  error,  who  had  a  perfect  right  to  sue  out 
his  writ  of  error,  would  pay  the  costs  of  it,  and  yet  be  defeated  in  his 
object.  In  effect,  he  would  cause  an  amendment  in  the  judgment  at  his 
own  expense  instead  of  that  of  the  opposite  party. 

*We  think  that  a  Court  of  Error  cannot  give  a  judgment  agaimt  r^girQ 
the  party  suing  out  a  writ  of  error,  after  reversing  an  erroneous  ^ 
judgment  against  him,  though  they  may  give  one  in  his  favour,  whether 
he  be  plaintiff  or  defendant  in  the  Court  below,  on  his  prayer  for  judg- 
ment, to  the  full  extent  to  which  he  would  have  been  entitled  to  it  in  the 
Court  below. 

For  these  reasons,  the  judgment  of  the  Court  of  Queen's  Bench  must 
be  reversed.  judgment  reversed.(a) 

(a)  8«ey  on  the  Ust  pointy  CampbeQ  v.  The  Qneen,  tati,  pp.  799,  814,  821.    Also  Soott  v.  Wed. 
hkB,  7  Q.  B.  788. 
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in  to  aetioo  of  ooTeniat,  the  deed  w u  set  forth  on  oyer,  reei^g  a  former  deed  between  pUtntUf 
uid  defendant^  wherel^  plaintiff  licensed  defendant  to  use  a  patent,  of  which  jdaintiff  appeared 
by  the  deed,  as  reeited,  to  hare  obtained  a  regular  grant  Qwen,  whether  defendant  wat 
estopped  by  the  latter  deed  from  denying  that  the  patent  was  ralid,  as  redted  in  the  earlier 
deed,  or  only  from  denying  that  a  deed  alleging  that  fact  was  ezeented. 

By  the  earlier  deed,  plaintiff  licensed  defendant  to  nse  his  patent  during  a  term,  paying  a  stated 
royalty.  By  the  deed  declared  upon,  reciting  the  earlier  deed  and  a  nbsequent  oontract  of 
defendant  with  plaintiff  for  purchase  of  half  the  patent,  subjed  to  the  former  deed  but  with 
benefit  to  defendant  of  half  the  royalty,  plidntiff,  in  pursuance  of  the  contract,  and  in  consi- 
deration of  S200  J.  to  be  paid  to  him  by  defendant,  assigned  the  patent  to  a  trustee,  subject  to 
the  prerious  indenture,  and  in  trust  to  apply  the  sums  aeeming  from  licenses  to  use  the  patent^ 
and  likewise  to  apply  the  royalties,  for  or  under  the  direction  of  plaintiff  and  defendant  re- 
spectiTely,  in  specified  proportions,  and  to  stand  possessed,  as  to  one  moiety  of  the  lettert 
patent,  for  plaintiff,  as  to  tlie  other,  for  defendant  Plaintiff  ooTenanted  that,  for  and  notwlth-> 
standing  anything  done,  Ac.,  by  him,  the  patent  was  valid,  and  should  be  held  and  enforeed« 
by  the  trustee  without  lawfol  let,  Ao,  by  plaintiff,  or  any  claiming  under  him,  or  by  his  act 
or  default  And  defendant  eorenanted  with  plaintiff  to  pay  him  the  2200^.  by  instalmenta* 
To  a  declaration  in  oorenant  for  non-payment  of  such  insti^ents  defendant  pleaded,  aftef 
oyer  of  the  deed  declared  upon,  that  plaintiff  was  not  the  first  inyentor;  by  reason  whereof  th« 
patent,  before  the  supposed  breach  of  eorenant,  was  Toid.    Heplication,  estoppcL 

Held,  on  general  demurrer,  that  the  plea  was  bad.    Por, 

1.  Ho  cTictlon  was  stated :  and,  in  fact,  the  matter  pleaded  did  not  go  to  the  whole  oonsideration; 
since,  cren  if  the  patent  was  Toid,  the  first  executed  deed  would  hare  bound  the  defendant,  hj 
estoppel,  to  payment  of  the  royalty;  and,  by  the  latter  deed,  he  beoanis  entitled  to  half  tb8 
royalty. 

X  That  the  eorenant  to  pay  the  2200{.  was  an  independent  coTenaii^  tad  capable  of  bei&g 
anlbreed  whether  the  plaintiff's  eorenants  were  performed  or  B4t 
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CoYBNANT  on  an  indenture  of  llth  October,  1842,  between  Job  Gnder, 
the  plaintiff,  of  the  first  part,  Edward  Bower,  the  defendant,  of  the 
*9741  ^^^^^  P^'^  ^^^  ^Thomas  Slaney  of  the  third  part  (profert),  by 
-^  which  defendant  covenanted  to  pay  phuntiff  22002.  by  instahnenis. 
General  averment  of  performance  on  plaintiff's  part.  Breach,  non-pay* 
ment. 

Plea  1  set  oat  the  indenture  on  oyer,  reciting  as  follows.    ^^  Whereas, 
by  letters  patent,"  &o.,  ^^  bearing  date,"  ke.  (November  6th,  1841),  <<H« 
present  Majesty  Queen  Victoria  did  give  and  grant,"  &c.,  '^unto  the  said 
Job  Cutler,  his  executors,  administrators,  and  assigns,  and  his  and  their 
deputy  or  deputies,  servants,  or  agents,  her  special  license,"  &c.,  '^to 
make,  use,  exercise,  and  vend  an  invention  entitled  *  Improvements  mihe 
construction  of  the  tubular  flues  of  steam  boilers'  within,"  ftc  (England, 
Wales,  and  Berwick  upon  Tweed)  '^  during  the  term  of  fourteen  yean 
from  the  date  of  the  said  letters  patent,  and  subject  to  certain  conditions 
and  provisoes  in  the  same  letters  patent  expressed :  And  whereas  the  said 
J.  C,  in  pursuance  of  a  proviso  in  the  said  letters  patent  contuned,  did, 
98  he  doth  hereby  allege,  particularly  describe  and  ascertain  the  natara 
of  the  said  invention,  and  in  what  manner  the  same  was  to  be  performed, 
by  an  instrument  in  writing  under  his  hand  and  seal,  and  cause  the  same 
to  be  enrolled,  on,"  &c.,  "  in  her  Majesty's  High  Court  of  Chancery: 
And  whereas,  by  an  indenture  bearing  date  on  or  about  the  23d 
day  of  July  last  past,  and  expressed  to  be  made  between  the  said  J« 
Cutler  of  the  one  part  and  the  said  Edward  Bower  of  the  other  part, 
he  the  said  J.  C.  did  grant  unto  the  said  E.  B.,  his  executors,"  &c., ''  the 
sole  and  exclusive  liberty,  license,  and  authority  to  make,  use,"  &C| 
^Hhe  said  patent  invention  of  Improvements,"   ftc,  '^according  to 
the  specification  to  the  said  patent,  and  all  the  other  patent  rights  (if  any) 
of  him  the  said  J.  C.  under  his  said  patent  and  the  specification  thereto, 
*9751  *^^^^S  ^^^  ^^^^  residue  of  the  said  term  for  which  the  sidd  letters 
^  patent  had  been  granted  as  aforesaid,  for  his  and  their  own 
use  and  benefit,  subject  to  the  payment  unto  the  said  J.  C,  his  exeeo- 
tors,"  &c.,  ^'  of  a  royalty  or  sum  of  2L  6i.  8(2.  for  every  ton  (and  so  in 
proportion  for  any  quantity  less  than  a  ton)  of  the  said  Lnproved  tabolar 
flues,  which  he  the  said  E.  B.,  his  executors,"  &c.,  ^'  should  make  and 
sell  in  pursuance  of  the  said  license ;  such  .royalty  to  be  pud  on  or 
before,"  &;c.  (quarterly  payments) :  And  in  the  said  recited  indentnre 
were  contained  several  covenants,    provisoes,  and    stipulations,  k^ 
including,  &c. :  the  recital  then  stated  a  covenant  in  the  deed  of  2Sd 
July,  1842,  by  Cutler  to  Bower,  to  take  proceedings  at  law  or  in  equity 
in  case  of  any  infringement,  or  notice  thereof  from  Bower ;  covenant 
by  Bower  to  bear  part  of  the  costs ;  covenants  by  Bower  to  deliw 
accounts,  &c. ;   proviso  for  making  up  to  Cutler  deficiencies  in  the 
royalty,  so  that  it  should  not  fall  below  an  average  of  16/.  18t.  44.  per 
month,  &c. :  (other  stipulations  were  here  recited,  which  it  is  unneces* 
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uij  to  mention  farther.)  The  recital  went  on  to  state  that  Bower  had 
contracted  with  Cutler  for  the  porchaae  of  one  equal  half  part  of  his 
letters  patent,  subject  to  the  indenture  of  July  23d,  but  with  aenefit  of 
half  the  royalty,  &c.,  to  Bower ;  and,  for  the  purpose  of  carrying  the 
contract  into  effect,  it  had  been  agreed  that  the  letters  patent,  kc,  sub- 
ject to  the  recited  license,  but  with  benefit  of  the  royalty  and  of  Bower's 
covenants,  should  be  assigned  to  Slaney  upon  the  trusts  and  in  manner 
after  expressed :  And  it  was  then,  by  the  indenture  of  11th  October, 
witnessed  that,  in  pursuance  of  the  recited  agreement,  and  in  considera- 
tion of  2200Z.  to  be  paid  by  Bower  to  Cutler  by  instalments  as  after 
^mentioned  (which  sum  was  in  full  for  the  purchase  by  Bower  of  r^girg 
half  the  patent  and  half  the  royalty,  &c.),  and  of  5«.,  &c..  Cutler,  t 
at  the  request  of  Bower,  testified  by  his  executing  that  indenture,  did. 
by  that  indenture  assign,  transfer,  and  set  over  to  Slaney,  his  executors,, 
ftc,  all  those  the  said  recited  letters  patent,  &;c.,  and  the  powers,  &c.y. 
thereby  granted,  and  the  full  benefit  and  advantage  thereof  or  to  bo 
derived  therefrom,  and  the  right  of  enforcing  the  same,  and  all  the  right, 
ftc,  of  Cutler  therein,  habendum  to  Slaney,  his  executors,  &c.  (with 
power  of  attorney  to  use  Cutler's  name),  subject  to  the  recited  indenture, 
and  upon  the  trusts,  &c.  The  trusts  were  to  grant  licenses,  under 
Bower's  direction,  for  using  the  patent ;  to  enforce,  at  his  request,  the 
payments,  &c.,  contracted  for  in  respect  of  such  licenses,  and  to  be 
possessed  of  and  apply  the  sums  paid,  and  the  royalties,  partly  in  trust 
for  or  by  the  direction  of  Bower  and  partly  in  trust  for  or  under  the 
direction  of  Cutler,  in  specified  proportions  :  and,  subject  to  the  trusts, 
to  stand  possessed  of  the  letters  patent,  &c.,  in  trust,  as  to  one  half  part,, 
for  Cutler,  and  as  to  the  other  half  for  Bower.  Proviso  against  use  of  the 
patent  by  Cutler  without  Bower's  consent :  further  proviso  enabling  Slaney 
to  assign  the  patent  to  Bower,  at  his  request,  on  the  trusts  of  this  deed: 
further  proviso  that  nothing  herein  contained  shall  affect  or  prejudice  the 
rights,  &;c.,  of  Bower  under  the  recited  indenture  of  July  23d,  but  that 
the  same  may  be  exercised  or  enforced  by  him. as  if  these  presents  had 
not  been  executed.  Proviso,  and  covenants  by  Bower  to  Cutler,  for  keep- 
ing, and  rendering  to  Cutler,  in  addition  to  performance  of  covenants  to. 
Slaney  under  the  recited  indenture,  a  quarterly  account  of  articles  sold  by - 
Bower  under  the  recited  license  of  July  28d.  Proviso  as  to  the  place 
*or  places  in  which  Bower  should  manufacture  under  the  license ;  r^o^f 
and  power  for  Cutler  to  enter  and  inspect.  Covenant  by  Cutler  ^ 
to  Bower  that,  for  and  notwithstanding  anything  done  or  suffered  by 
Cutler,  the  letters  patent,  &o.,  are  in  all  respects  good,  valid,  and  sub- 
sisting in  the  law,  and  not  forfeited  or  become  void  or  voidable ;  and 
that,  notwithstanding  as  aforesaid,  the  patent  shall,  during  the  residue 
of  the  term,  be  held  and  enforced  by  Slaney  upon  the  trusts,  &c.,  with- 
out lawful  let,  &c.,  by  Cutler  or  any  person  claiming  or  to  claim  under 
him,  or  by  his  act  or  default :  also  for  further  assurance  to  Slaney,  at 
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Bower's  request.  Mataal  coyenanto  by  Catier  and  Bower  against 
ing  die  shanre  or  interest  of  either  to  become  vested  in  or  in  trast  for  nunv 
than  six  persons  at  one  time ;  and  not  to  do  or  wilfnll j  permit  any  set 
or  default  wherebj  the  patent,  &e.  '^  shall  or  may  cease  or  determine,  or 
become  voidable  or  liable  to  be  impeached.  And  the  said  Edward  Bower 
doth  hereby,  for  himself,  his  heirs,  executors,  and  administrators,  eavt^ 
nant  with  the  said  Job  Cntler,  his  execntors,  administrators,  and  assigns, 
in  manner  following,  viz. :  That  he  the  said  Edward  Bower,  his  exeeo- 
tors  or  administrators,  shaB  and  will  well  and  tmly  pay  or  cause  to  Be 
paid  unto  the  said  Job  Cutler,  his  execntors,  administrators,  or  assigns^ 
the  full  sum  of  22002^  of  lawful  money  current  in  Great  &itain,  bj  <n 
in  the  several  instalments  or  proportions,  at  the  respective  times,  anit 
otherwise  hi  the  manner,  hereinafter  expressed ;  that  is  to  say :"  specify- 
ing dates  and  amounts :  *^  And  moreover  that  he,  the  said  Edward  Bower^ 
his  executors, ''  &c.,  **  shall  and  will  in  Hke  manner  pay*'  to  Job  Cutler, 
his  executors,  &c.,  interest  at  5  per  cent.,  &c«  ^Provided,"  &c. :  proYso 
*9781  ^^^  declarations  for  ike  ^security  of  the  trustee.  ^  In  witneaa,'* 
^  &C.  The  residue  of  the  first  plea  was  not  set  out  on  the  p^per- 
books. 

Hea  2  set  forth  the  letters  patent,  which  recited,  in  the  usual  form,  & 
representation  by  Cutler  that  he  had  invented  ^^  Improvements,'^  Ac, 
end  was  the  first  inventor  thereof,  and  that  the  same  had  never  been 
practised  or  used  by  any  other  person  or  persona  whomsoever  to  hia 
knowledge  or  belief:  the  usual  proviso  was  added  for  determination  of 
the  patent,  if  it  should  appear  that  the  mvention  was  not  new,  &c.  And 
the  plea  concluded  by  averring :  '^  That  the  plaintifif  was  not  the  true 
8nd  first  inventor  of  the  said  supposed  invention  in  the  said  indenture 
«Hd  letters  patent  mentioned ;  whereby,  and  by  reason  and  means  whereof, 
Ae  said  letters  patent  and  the  said  licenses,  powers,"  &c.,  ^^  supposed  to 
have  been  thereby  given  and  granted  as  in  the  said  indenture  and  letters 
patent  mentioned,  were,  at  the  time  of  the  making  of  the  said  letteta 
patent,  and  before  the  making  of  the  said  indenture,  and  before  the 
coumitting  of  any  of  the  said  supposed  breaches  of  covenant,"  ke^ 
''to  wit,  on  the  6th  day  of  November,  a.  n.  1841,  and  from  thenee 
hitherto  have  continued  to  be,  and  still  are,  null,  void,  and  of  none 
effect :"  of  all  which,  ftc. ;  notice  to  plaintiff  before  making  the  inden* 
ture.     Verification. 

Replication  to  plea  2.  That  defendant  ought  not  to  be  admitted  or 
received  to  plead  that  plea,  as  to  so  much  thereof  wherein  he  aQcges 
that  plaintiff  was  not  the  true  and  first  inventor  of  the  said  supposed 
invention,  because  he  says :  That,  after  the  granting  of  the  letters  patait 
in  that  plea  mentioned,  to  wit,  on  July  23d,  1842,  by  a  certain  in&n- 
•gfTQi  ^^®  ^^^^  made  ^between  plaintiff  of  the  one  part,  and  defend- 
ant  of  the  oAer  (profert),  the  date  whereof  is  the  day  and  yeaar 
last  aforesaid,  in  and  by  which  said  indenture  it  was  and  is  averred  tlia% 
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&e.  (the  replication  then  stated  in  snbstance  the  reeltah  of  that  deej^. 
irhidi  expressed  that  plaintiff  had  invented  certain  improvements,  kc. ; 
as  above  stated ;  that  letters  patent  had  been  granted  to  him,  his  exeau* 
tors,  &c.,  and  assigns,  to  make,  nse,  &c.,  his  said  new  invention,  entitled, 
&c.,  within  England,  Wales,  &c.,  for  fbnrteen  years ;  that  plaintiff  had 
dnlj  enrolled  the  specification  to  his  said  patent,  pT)B*snant  to  the  condi- 
tion therein  contained ;  that  plaintiff  had,  for  vaJnable  considerations, 
agreed  with  defendant  to-  grant  to  him,  his  executors,  ftc.,  exclusive 
license  to  make,  nse,  fcc,  the  said  invention  daring  the  term  of  the  said 
patent,  upon  the  terms  and  conditions  after  mentioned),  he  the  said  plain- 
tiff, in  pnrsoanee  of  the  said  agreement^  and  in  consideration  of  200f., 
ftc.,  and  (ft  the  reservations  and  covenant  on  defendant's  part  to  be 
observed  and  performed,  did  give  and  grant  to  defendant,  his  exeeutorl, 
ftc.,  ezdmsive  ficense,  ftc,  lo  make,  nse,  ftc,  the  said  invention,  ftc, 
during  the  residue  of  the  term,  yielding  and  paying,  ftc. ;  (royalty  of 
2{.  6«.  M.  per  ton,  ftc.)  Averments  identifying  the  indenture  here 
pleaded  with  that  of  JjAj  28d,  referred  to  in  the  indenture  of  October 
Ilth,  1842,  declared  upon  by  the  pikbtiff ;  identifying  also  the  lettert 
patent  mentioned  in  the  indenture  of  JUy  with  those  mentioned  in  the 
indenture  of  October,  the  Improvements  referred  to  in  one  indenture 
with  those  spoken  of  in  die  other;  and  the  grant  stated  m  the  former 
indenture  with  the  grant  recited  in  the  indenture  declared  upon.  Veri- 
fication. Wherefore  the  ^plaintiff  prayed  judgment  if  defendant  rinoo/v 
ought  to  be  admitted  or  received,  against  his  own  acknowledgment  ^ 
by  hn  deed  aforesaid,  td  plead  the  2d  plea,  as  to  so  much  thereof  wfaereiii 
be  alleges  that  the  plaintiff  is  not  the  trutr  and  first  inventor,  ftc. 

There  were  four  other  pleas  allegrng  invalidity  of  the  patent  ;(^  the 
7th  plea  setting  out  the  specification,  and  alleging  that  the  plaintiff  did 
not  thereby  or  otherwise  deseribe  the  nature  of  his  invention.  To  these^ 
respeetivefy,  the  phintiff  replied  estoppel  by  the  indenture  of  July  29d^ 
1842. 

The  defendant  set  out  this  nurt-mentioneu  indenture  on  eyer^  sud 
demurred  generally  to  t^  replication  to  each  plea.  Joinder  in  demurrer. 

The  demurrer  was  argued  iiUB  term.(ft) 

JSillj  for  the  defendant,  argued  the  point  of  estoppel,  and  cited  Car- 
penter e.  Biriler,  8  M.  ft  W.  209,  Bowman  e.  TSaylor,  2  A.  ft  B.  278y 
Hayne  v.  M altby,  8  Ti.  B.  488%  (Okx  this  part  of  the  argument  the  Court 
gave  ne  decision.) 

Peacochj  contri,  cited,  on  the  subject  of  estoppel,  the  same  cases^ 
Oldham  e.  Iiangmead,(^  and  Doe  dem.  Johnson  e.  Baytup,  8  A.  ft 
B.  188.    But^  focrtfaer,  if  it  eotdd  be  assumed  that  the  patent  was  Toid„ 

(a)  On  the  gnmndk  (pies  8)  t&at  the  lappoied  inTentton  wm  not  aa  Inrentlon  of  fanproTeman^ 
kAf  In  mamer,  Ac :  (5)  tSit  it  wm  ftol  wwi  (7)  tftst  pkintur  dldiWl»  by  hbr  gpeoUtetkiB^  pit* 
ttariariy  >iMiiiifci>  Ac:  —d  (S)  tfiMno  ^laiJIiaHiM  lai  ftawBudttdae  tlnit. 

iff",  Mmj  3d  and  Mk.    Befor*  Imd  DuvAv^  a  J.»  PAinMOi^  Wisanuv^  sad  Sau^la 

ft)  Citad  in  BiVBO  «.  IfiJtby,  $  T.  B.  489, 441. 
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and  the  plaintifiT^  "^covenant  in  that  respect  broken,  still  the  eoTe^ 
->  nant  to  pay  22002.  is  independent,  and  may  be  enforced,  accord- 
ing  to  the  law  laid  down  in  note  (4)  to  Pordage  v.  Cole,  1  Wms.  Saand, 
820  a,  820  <?,  6th  ed,,  even  though  it  should  appear  that  the  defendant 
gwied  no  benefit  under  the  plaintifTs  covenant.  But  that  b  not  so  here. 
The  failure  on  the  plaintiff's  part,  if  there  be  one,  does  not  affect  tbe 
whole  consideration  for  the  defendant's  coyenant.  He  has  some  benefit 
from  the  grant.  At  least  he  gains  half  the  royalty,  which  he  was  before 
bound  to  pay.  The  plaintiff  does  not  profess  to  warrant  absolutely,  but 
he  gives  a  limited  covenant  for  title  and  for  undisturbed  user.  [Lord 
Bbnman,  C.  J.  Such  as  it  may  be  worth  while  for  the  grantee  to  take 
his  chance  upon.]  There  might  be  a  defect  which  no  one  but  the  defend- 
ant might  ever  have  discovered.  He  is  not  to  pick  it  out  as  a  defence  of 
his  own  breach  of  covenants.  He  might  perhaps  enjoy  the  patent  to 
the  end  of  the  term :  if  he  was  disturbed  before  that  time,  he  might  sue 
the  grantor  for  damages ;  but  the  disturbance  could  be  no  answer  to  an 
action  on  the  undertsddng  to  pay.  On  this  point  a  proper  test  would  be 
whether,  on  showing  the  patent  to  be  void,  the  grantee  could  recoyer 
back  the  instalments  already  paid ;  and  Taylor  v.  Hare,  1  New.  Bep. 
260,  shows  that  he  could  not.  It  is  sufficient,  however,  that  the  defend- 
ant has  engaged  himself  to  this  payment  by  an  independent  covenant. 
May  v.  Trye,  Freem.  K.  B.  A;  C.  P.  447,  S.  C.  8  Keb.  764,  780,  cloedy 
resembles  the  present  case,  ^here  a  deed  recited  that,  whereas  plaintiff 
had  assigned  over  a  patent  to  defendant  ^^  (which  patent  in  law  did 
*0ft9l  appear  to  be  void),"  defendant  covenanted  to  pay  4707.  per  *annnm 
-'  for  seven  years.  Defendant's  counsel  argued,  '^  it  appearing  tbat 
the  patent  was  void,  that  the  covenants  should  be  void  too :  but  the  Conrt 
denied  it,  though  they  admitted  the  case  of  a  covenant  to  pay  rent ;  if  the 
lease  be  void,  the  covenant  is  void  too.  But  they  said  here  the  recital  of 
the  patent  is  only  the  consideration ;  and  if  there  be  no  consideration,  yet 
the  covenant  is  good."  In  Hayne  v.  Maltby,  8  T.  R.  488,  the  plaintifi 
l^ad  granted  to  the  defendant  the  use  of  a  patent  engine,  and  covenanted 
that  he  should  freely  employ  it  for  a  term ;  defendant  covenanted  that  he 
would  not,  during  the  term,  use  any  other  patent  engine  than  that  allowed 
by  plaintiffs :  and  it  was  held  that,  in  an  action  for  using  such  other  en- 

S'ne,  the  defendant  might  allege  that  the  invention  was  not  new.  Bat 
at  was  not  the  case  of  a  covenant  simply  to  pay  money ;  and  May  f. 
Trye  was  not  referred  to.  No  fraud  is  charged  in  the  present  case :  the 
mention  of  notice  to  the  plaintiff  does  not  involve  such  an  allegation. 

Silly  in  reply.  The  want  of  title  goes  to  the  whole  consideration. 
If  the  patent  is  bad,  the  defendant  has  not  gained  any  benefit  under  the 
indenture  declared  upon,  which  confers  no  advantage  beyond  those  pre- 
viously granted.  [Erlb,  J.  There  is  the  exemption  from  payment  of 
half  the  royalty.]  That  can  result  only  from  the  general  operation  of 
the  deed :  there  is  no  release  of  it  in  terms.    The  report  in  Freeman  of 
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May  V.  Trye  is  very  short ;  and  the  proposition,  as  laid  down,  that,  if 
there  was  no  consideration,  yet  the  coyenant  was  good,  does  not  seem 
well  considered.  The  *case,  in  Keble,(a)  ends  with  an  adjoarn- 
ment.  The  Court,  there,  seems  to  have  thought  that,  the  patent  ^ 
itself  being  void,  all  interests  depending  upon  it  were  null  likewise.  At 
all  events,  me  case,  as  reported,  can  have  little  weight;  The  pleadings 
here,  on  the  plaintiff's  part,  do  not  allege  any  enjoyment :  and  the  pleas 
show  that  which  is  tantamount  to  an  eviction,  according  to  the  doctrines 
laid  down  in  Siade  v.  Tompson,  1  Roll.  Rep.  198,  199,  and  Duke  of  St. 
Alban's  v.  Shore,  1  H.  Bl.  270.  [Patteson,  J.  I  do  not  know  that 
invalidity  of  the  patent  amounts  to  an  eviction.]  The  grantee  does  not 
obtain  that  which  induced  him  to  purchase  the  grant.  The  assignment 
of  a  patent  is  the  transfer  of  a  right :  if  there  is  no  right,  nothing  is 
gained.  This  reasoning  does  not  apply  only  to  conveyances  of  land,  as 
appears  from  the  judgment  of  Lord  Loughborough  in  Duke  of  St.  Alban's 
««  Shore.  Even  if  there  could  be  an  estoppel  in  this  case,  the  7th  plea 
sets  forth  the  specification ;  and,  if  the  Court  see  that  it  is  defective, 
they  will  give  judgment  accordingly.  Our.  adv.  vuU. 

Lord  Dbnman,  C.  J.,  in  this  term  (May  9th),  delivered  the  judgment 
of  the  Court. 

This  was  an  action  upon  a  covenant  to  pay  a  sum  of  2200Z.  by  instal- 
ments, contained  in  an  indenture  dated  the  11th  of  October,  1842. 

The  declaration  merely  stated  the  c6venant  to  pay  the  money  at 
specified  periods,  and  assigned  a  breach  by  non-payment  of  two  of  the 
instalments.  The  defendant  craved  oyer  of  the  deed,  which  recited  the 
*grant  of  letters  patent  to  the  plaintiff  in  1841,  for  an  invention,  r^cqo^ 
entitled  ^'  Lnprovements  in  the  construction  of  the  tubular  flues  ^ 
of  steam  boilers ;"  and  also  recited  a  deed  dated  the  23d  July,  1842,  by 
which  the  plaintiff  granted  to  the  defendant  the  sole  and  exclusive  liberty 
and  license  to  make  and  vend  the  patent  invention,  subject  to  the  pay- 
ment to  the  plaintiff  of  a  royalty  of  2L  6«.  8(2.  for  every  ton  of  the 
tubular  flues  made  under  that  license,  with  a  proviso  for  keeping  the 
royalty  at  an  average  of  16Z.  18«.  4(2.  per  month.  The  deed  of  11th 
October  then  went  on  to  recite  that  the  defendant  had  agreed  with  the 
plaintiff  for  the  absolute  purchase  from  him  of  one  half  part  of  the  letters 
patent,  subject  to  the  indenture  of  the  28d  July,  but  with  the  benefit  to 
the  defendant  of  one  half  of  the  royalty  thereby  reserved ;  and  then 
stated  that,  in  consideration  of  22002.  for  the  purchase  of  half  the 
patent  and  half  the  royalty,  the  plaintiff  did  by  that  indenture  of  11th 
of  October  assign  and  transfer  to  a  trustee  for  the  defendant  the  letters 
patent  and  the  matters  intended  and  agreed  to  be  assigned  as  mentioned 
in  the  deed :  and  then  followed  (after  certain  other  provisions)  the  cove- 
nant declared  upon,  for  payment  of  the  22002.  by  instalments.    The 

(a)  3  Keb.  780. 

8B 
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i^tterB  patent,  whick  were  in  the  wmal  ferm,  irare  eloo  aet  out  n  ^ 
ideas  after  the  ieed  declared  npeiu 

The  defendant  pleaded,  in  several  pleas,  that  the  plaintiff  wae  not  the 
Urst  inTent<»'  of  the  impreTements :  diat  the  sappesed  indention  was  not 
en  invention  of  improvements  as  represented  by  the  plaintiff;  thai  the 
supposed  invention  vas  not  new ;  and  l^hait  the  invnition  was  not  pro- 
perlj  specified,  and  the  patent  void. 

'^9851       *^^  ^^^^  ^^^  ^  plaintiff  replied  estoppeb  hj  (the  recitals  in 
-'  the  indenture  of  the  28d  of  July,  1842^  which  are  set  out  in  the 
jeplications ;  to  which  the  defendant  has  demarred  generaDy. 

Upon  the  argoment  it  was  contended,  en  the  pert  of  the  defendant, 
^t,  though  since  the  case  of  Bowman  «•  Taylor,  2  A.  ft  S.  278,  he  mi^ 
l>e  considered  estopped  by  recitals  of  spemfie  fads  in  the  deed  declared 
upon,  he  was  not,  in  thi$  aetien,  est<^ped  by  recitals  in  the  deed  of  the 
28d  of  July ;  and  that  the  only  efisot  of  reciting  that  deed  in  the  inden- 
ture declared  upon  was,  that  he  was  estopped  from  denying  that  such  an 
indenture  was  made ;  and  that  he  was  at  liberty  to  dispute  any  specific 
fact  stated  in  that  deed  only  and  not  in  the  indenture  declared  upon.  It 
was  also  contended  that,  even  if  estopped  from  denying  that  there  was 
any  specification,  he  was  not  estopped  from  showing  that  the  specification 
did  not  support  the  patent.  Many  caass  were  cited  upon  the  question 
of  the  estoppel ;  and  much  leaning  and  ingenuity  were  displayed  on 
both  sides:  but  we  think  it  unnecessary  to  give  any  i^inion  upon  that 
iquestion,  as  an  oljection  was  taken  to  the  pleas  of  tJie  defendant,  whidi 
we  think  must  prevail ;  and  which  consequently  renders  any  question  as 
to  the  validity  of  the  replications  iasmaterial. 

The  defence  proposed  to  be  set  up  by  the  pleas  is  faikire  of  considera- 
^on :  that  the  patent  is  invalid,  and  that  he  is  not  bound  by  his  covenant 
io  pay  the  money,  whioh  i^pears  by  the  deed  to  be  the  purchase-money 
for  a  patent  which  it  is  said  turns  oat  to  be  worthless.  But  it  appears  to 
*9861  ^  ^^^^  there  are  two  decisive  ^objections  to  this  defence.  The  fint 
is,  that,  there  not  having  be«i  any  eviction,  the  consideration  does 
not  wholly  fail ;  for  the  defendant  was  at  all  events  boond  by  the  inden- 
ime  of  the  2Sd  of  July  to  pay  162.  18e.  4d.  a  month  for  royalty  to  the 
plaintiff,  whether  the  patent  were  valid  or  not,  as  he  would  be  estopped 
in  an  action  upon  that  deed  from  denying  the  validity  of  the  patent ;  and 
by  the  deed  upon  which  the  action  is  brought  he  beeomes  entitled  to  half 
that  royalty.  And,  in  die  next  place,  the  proposed  defence  could  onfy 
be  available  in  ease  the  covenant  upon  whidi  Uie  action  is  brought  was 
a  dependent  covenant,  to  be  performed  only  if  some  conditicn  is  observed 
oy  the  other  party :  but  in  this  case  the  covenants  of  the  plaintiff  rdatii^ 
ie  the  patent,  and  that  of  the  defendant  for  payment  of  the  purrhise 
money,  are  wholly  independent  of  eadi  other;  and  each  party  umj 
recover  against  the  other  for  a  breach  of  their  respective  covenants.  There 
IB  no  plea  of  fraud  or  eviction :  and  it  appears  to  us  that,  upon  this  deed 
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And  these  pleadings,  the  invalidity  of  the  jpatenl^  as  stated  in  the  pleasi 
affords  no  groond  of  defence  at  law  to  an  action  tipon  Ab  coFenant  as 
question,  which  may  be  considered  in.  effect  as  a  mere  coFonaat  in  grois 
for  the  payment  of  money. 

Our  judgment  therefore  is  for  the  plaintiff. 

Jadgmeat  for  plau 


*WILLDING  V.  TEMPEBLEY.    May  12.  [*98T 

la  n  aAdATit  filed  by  a  eredftor,  imdtr  itat  (49  Viet  e.  121;  1. 11,  to  bring  »  debtor  before 
ihe  Oonrt  of  Buikniptey,  <^f%  vliellier  it  be  ■oAoieH^  i»  every  eaee^  to  itele  the  Itema  of 
demand  on  the  oreditof'B  aide,  or  whether,  if  ttiere  be  lerofli  dainu^  lie  ia  bowid  to  state  aSeo  tfie 
amount  for  which  he  girea  credit  StmUe,  per  Iiord  IhoKUAM,  C.  J.,  and  Patxbbov,  J,  ^h  he 
U»    SembU,  per  Eblb,  J.,  eontri. 

Baity  if  the  oieditory  in  his  -affidaTit»  and  la  an  aoeoimS  referfed  to'by  aaoh  afidaifit  aad  amMised 
to  it,  and  Beryed  upon  the  debtor,  itatee  the  total  of  his  •claim  ae  IQOl^  and  the  aooonat  ipedflif 
all  tile  items  o£  charge,  which  are  rammed  vp,  and  amoont  to  lOOA^  and  credit  is  then  giren 
ibr  a  gioM  ram  of  11<^  which,  at  Aefcet  of  Ihe  aceourt  li  sefbtraeted  from  the  IW.,  and  Iht 
haJanee,  by  miitake,  eet  down  at  99Lt  Held  that,  if  the  creditor  afterwmrde  hsiagi  an  aetiom 
.and  recoTcn  leai  than  Wl,  the  debtor  is  not  therefen  entitled  te  his  costs  under  stat  6  4  9 
Tiet  e.  122,  s.  19:  For  the  affidarit  rnuit  %e  taken  as,  rabftaotially,  alleging  a  claim  of  SOI. 


Btrrr,  in  this  term,  obtained  a  role  to  tihow  eanse  why  the  abore* 
named  defendant  shoidd  not  be  allowed  his  costs  of  sait,  to  be  taxed,  &;c.| 
«nd  why  the  plaintiff  should  not  pay  or  allow  such  costs  to  the  defend- 
ant, pursuant  to  stat.  5  &  6  Vict.  c.  122  :(a)  *and  why  plaintiff  r^goo 
should  not  be  restrained  from  taking  out  execution  for  the  amount  '' 


(a)  "An  act  for  the  amendment  of  the  law  of  Eankniptcy."  Sect  11  enacts:  "That  if  any 
creditor  of  any  trader,  within  the  meaning  of  this  or  any  oiher  stMtnto  relating  to  baaiknipts  now 
m  heaeaAer  to  be  in  force,  shall  file  an  afldavit  in  Hie  "Oonrt  anthoriied  as  hareinafter  piOTided 
to  act  in  the  proseontion  of  Hats  in  Ba&kmptcgr  in  the  district"  "in  which  raeh  debtor  ahaU 
reside,  or  in  the  Court  of  banhmptey  if  rach  debtor  shall  not  reside  in  any  rach  district,  in  the 
Ibrm  epeoiiied  in  sehedale  herennto  annesud  (4.  No.  1),  ^  the  InHh  of  Ins  debt^  and  of  die  debtee^ 
«c  he  Tcrily  belieres,  being  each  Inder  as  afesasaidy  and  of  the  delireiy  to  raeh  tradoi^  penonaQy, 
of  an  account  in  writing  of  the  particulars  of  his  demand,  with  a  notice  thereunder  requiring  im- 
mediato  pajrment  thereof,"  the  Court  may  rammon  rach  trader  to  appear  before  it:  By  sect  12 
Ihe  Court,  on  appearance,  may  require  anch  trader  to  state  i^hethsr  or  not  he  admils  tfie  demand 
«r  any  and  wliat  par^  and  msy  allow  him  touaka  a  depositian  on  oath  that  he  beUcTsa  he  haa  a 
good  defence.  And,  by  section  IS,  if  the  trader  does  not  appear  (baring  no  lawfol  impediment^ 
ae.),  or,  appearing,  reftises  to  admit  the  demand,  and  does  not  make  a  deposition  as  abore,  he 
#iaH  be  deemed  to  have  committed  an  aet  af  baakra^tey  nnlea^  within  ftmtoen  days  after  pe»- 
aonal  serrice  of  summons,  Ac,  he  shall  pay,  seenre«  or  «ompoand  fi>r  the  demand,  or  giro  secail^ 
to  pay  rach  ram  as  shall  be  recoTcred  in  any  action  brought  or  to  be  brought  Ibr  recovering  the 


Sect  19  enacts :  "  That  in  ereiy  acfien  brought  after  the  aoasaeBeament  of  this  aet»  wherein 
my  rach  creditor  is  plaintiff  and  any  such  trader  is  defendant,  and  wherein  the  plaintiff  shall  not 
recoTer  the  amount  of  the  ram  for  which  he  shall  hare  filed  an  aftdarit  of  debt  under  the  provi- 
rioM  of  this  act  such  defendant  shall  be  entlfled  to  eeate  of  suit,  to  be  taxed  aceenUng  to  the  eaa- 
tom  of  the  Court  in  which  rach  action  shall  have  been  brought,  provided  that  it  shall  be  made 
appear  to  the  satisflMtion  of  the  Court  in  which  raeh  notion  is  1irou|^t,upon  motfonto  be  made  hi 
Oovrt  for  that  purpose,  and  upon  hearing  the  parties  by  allidaTit,  that  the  fdaintiff  in  wnA  aettcn 
had  not  any  reasonable  or  probable  eanse  Ibr  making  audi  aAdavft  ef  debt  In  each  amennt  m 
ataasaid,  and  proyided  rach  Court  shall  thereupon,  by  a  nUe  or  order  of  the  same  •OanrI,  diMel 
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recovered  in  this  action,  unless  the  same  shauld  exceed,  and  then  only 
for  the  excess  hejond,  the  costs  taxed  for  defendant ;  and  why  plaintiff 
should  not  be  restrained  from  taking  his  execntion  for  costs ;  and  why 
a  suggestion  should  not  be  entered  on  the  record  under  sect.  19  of  the 
act;  and  why  plaintiff  should  not  pay  the  costs  of  this  application. 

It  appeared  by  the  affidavit  on  which  the  rule  was  granted  that  the 
defendant,  being  a  trader,  was  served  with  a  summons  from  the  Court  of 
Bankruptcy  under  stat.  5  &  6  Yict.  c.  122,  s.  11,  grounded  on  an  affi- 
davit of  the  plaintiff,  a  copy  of  which  (and  of  the  account  and  notice 
therein  mentioned)  was  annexed  to  the  present  affidavit,  and  which  stated 
as  follows.  "  That  George  Carr  Temperley,  of,"  &c.,  '^  coal  merchant,  ia 
♦QAQi  y^^l  ^^^  truly  indebted  unto  this  deponent  in  the  sum  *of  992L 
-'  19«.  7(2.,  for  goods  sold  and  delivered,  and  for  money  lent,  to 
the  said  0.  €•  T.,  aad  at  his  request:  and"  ^^that  the  said  6.  G.  T.,  as 
this  deponent  verily  believes,  is  a  trader,"  &c.,  ^'and  resides,"  fcc«; 
^^  and  that  an  account  in  writing  of  the  particulars  of  the  demand  of  the 
aaid  John  Willding,  amounting  to  the  said  sum  of  992.  19«.  7<2.,  with  a 
notice  thereunder  written,  in  the  form  prescribed  by  the  statute,"  fee., 
[^'  purporting  to  require  immediate  payment  of  the  said  debt,  is  hereunto 
annexed:"  and  that  deponent  did,  on,  &c.,  ^^ personally  serve  the  said 
G.  G.  T.  with  a  true  copy  of  the  said  account  and  notice."  The  affidavit 
in  support  of  the  present  rule  stated  that  such  account  and  notice  were 
in  fact  served  on  the  defendant :  that  Temperley  appeared  before  the 
Gourt  of  Bankruptcy  according  to  the  summons,  and  filed  a  deposition, 
alleging  that  he  verily  believed  he  had  a  good  defence  to  542.  15«.  lOd., 
part  of  the  said  demand:  and  that  Willding  afterwards  brought  his 
action,  and  endorsed  the  writ  as  for  1002. 14«.  7(2.  The  pleadings  were 
annexed  to  the  affidavit ;  declaration  in  debt  for  goods  sold  and  delivered, 
and  on  an  account  stated ;  particulars  of  demand,  lOOZ.  14«.  7<2.,  as  by 
account  before  delivered,  exceeding  the  compass  of  three  folios :  pleas, 
Never  indebted ;  and  a  set-off,  which  was  denied  by  the  replication.  The 
affidavit  went  on  to  state  that  the  cause  was  tried,  and  a  verdict  given 
for  the  plaintiff  for  862.  only :  that,  as  the  defendant  verily  believed, 
Willding  had  no  reasonable  or  probable  cause  for  making  affidavit  of  a 
debt  to  the  amount  of  99/.  19«.  7(2.  And  that  it  was  shown  on  the  trial 
by  Winding's  own  evidence  (he  having  put  in  the  said  account  and  notice 
as  part  of  such  evidence)  that  defendant  had  a  set-off  to  the  amount  of 

*QQfn  ^^^'  ^^*' '  *^^'  ^  *^  ^^  residue  *which  Willding  failed  to  recover, 
-'  he  gave  no  evidence  in  support  of  his  demand. 
The  above-mentioned  account  stated  charges  for  goods  supplied  by 
Willding,  and  gave  credit  for  coals  furnished  to  him.     The  total  amount 

thftt  ■Qch  eofta  fhsll  be  allowed  to  the  defencUmt;"  in  which  eaae  the  pUtintiff  shall  be  diiaMitil 
ttom.  taking  ont  ezeeatlon  for  the  earn  reoorered  onleai  it  exceed,  and  then  so  fitf  onlj  as  it  daQ 
•zeeed,  the  defendanfa  taxed  costs;  and,  if  such  costs  exceed  the  som  reooTered,  the  defeadHil 
luj  taJEC  out  ezeontion  for  the  excess. 
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df  claim,  and  the  credit  (of  wUch  no  particulars  appeared),  were  stated 

follows. 

£    8.  d. 

100  14  7 

Creditor,  balance  for  coals  supplied,        -        •        -       10  15  0 


£99  19  7 


An  affidavit,  sworn  by  Willding  and  the  clerk  to  his  attorney  in 
opposition  to  the  role,  stated  that  Temperley,  being  indebted  to  Will- 
ding,  had  advertised  his  fnmiture  and  effects  for  sale ;  and  Willding, 
and  other  creditors  of  Temperley,  apprehended  that  he  would  not  apply 
the  proceeds  in  payment  of  his  debts.  That  Willding  thereupon  con- 
suited  his  attorney,  who  advised  him  to  proceed  under  stat  5  &  6  Vict. 
0*  122.  That  Willding,  at  the  desire  of  his  attorney's  clerk,  furnished 
him  with  the  particulars  of  his  demand  (comprising  about  ninety  items) 
and  of  the  set-off  which  he  prq>osed  to  allow.  That  the  clerk,  on  sub« 
tracting  the  amount  of  set-off,  erroneously  made  the  balance,  as  Willding 
afterwards  discovered,  992.  19«.  7d.  instead  of  892.  19«.  Id.  Both 
deponents  stated  that  the  inaccuracy  was  purely  accidental  and  unin* 
tentional,  and  the  effect  of  haste,  the  clerk,  as  he  deposed,  being 
informed  that  Temperley  was  on  the  point  of  leaving  his  residence.  The 
affidavit  then  stated  that,  on  the  hearing  in  the  Court  of  Bankruptcy, 
the  error  was  pointed  out  by  counsel  for  Temperley,  and  was  explained ; 
but  the  Commissioner  discharged  the  summons  with  costs,  on  *Tem*  ^^qq^ 
perley's  affidavit  that  he  believed  he  had  a  good  defence  as  to  541.  ^ 
16t.  lOd.  That  Willding  thereupon  considered  that  all  proceedings  on 
the  summons  were  determined,  and  that  he  might  take  steps,  for  recovery 
of  his  demand,  irrespective  of  and  unconnected  with  the  proceedings  in 
bankruptcy ;  and  he  accordingly  commenced  his  action,  in  which  Tem- 
perley delivered  particulars  of  set-off  amounting  to  162.  10«.  l^d.  That 
a  verdict  was  found  for  862.  debt,  and  Is.  damages ;  the  difference  of 
182. 19«.  7<2.  between  the  sum  recovered,  and  the  sum  claimed  in  the 
Court  of  Bankruptcy,  being  composed  of  the  102.  demanded  by  mistake, 
12.  for  cash  (which  the  plaintiff  had  in  fact  lent  the  defendant,  but  was 
unable  to  give  evidence  of  the  loan),  and  other  trifling  items  which  the 
plaintiff  failed  to  prove  at  the  trial.  Willding  further  stated  that,  at 
the  time  of  making  and  filing  his  affidavit  of  debt,  he  believed  the  lOL 
15$.  to  have  been  correctly  deducted ;  that  he  had  always  before  and 
since  intended  to  give  credit  for  it ;  that  he,  at  the  said  time  and  ever 
since,  believed  the  whole  of  the  goods  included  in  the  particular  of 
demand  to  have  been  supplied  and  not  paid  for;  and  that  he  did  not 
make  the  affidavit  of  debt  to  the  amount  therein  stated  for  the  purpose 
of  harassing  the  defendant  or  swelling  the  amount  of  his  own  demand  in 
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ojtder  to  bring  it  witliin  thfi  Atatnte^ii)  or  pot  the  defendant  to 
sary  expense  or  inconvenience. 

Sheej  Serjt.,  now  showed  cause.  It  was  a  question  in  Smith  v.  Tem- 
perlej,  16  M.  &  W.  278,  but  was  not  decided,  whether  an  affidavit  of 
d^bt  to  a  certain  amount  was  madbs  without  reasonaUe  or  probable  cause 
♦9921  ^^^'^^^^^S  *^^  ^^^'  5  &  6  Vict.  c.  122,  s.  19,  when  the  plaintiff 
'*  swore  to  the  whole  amount  of  his  own  demand,  not  giving  credit 
for  sums  due  from  himself  to  the  defendant.  [Pattsson,  J.  A  defend- 
fmt  is  indebted  to  a  plaintiff  in  so  much,  though  there  may  be  a  cross 
demand.  Tou  could  not  assign  perjury  on  such  an  affidavit.  But  die 
^pestion  under  this  statute  may  be  different.]  The  plamtiff  here  intended 
to  give  credit  for  the  cross  demand.  (He  then  referred  to  the  affidaritB 
as  to  mistake.)  [Wightman,  J.  Under  stat.  48  G.  S,  e.  46,  s.  3,  it  was 
«ot  necessary  to  show  a  maliciouB  intention ;  Donlan  v.  Brett,  10  B.  ft 
d.  117.]  TiKDAL,  0.  J.,  appears  to  have  thought  otherwise  in  Bher- 
9reod  V.  Tayler,  6  Bing.  280,(6)  wliere  he  said :  ^^  It  has  been  contended,' 
that  if,  under  all  the  circumetanees  of  the  case,  it  was  unreasonable  m 
the  plaintiff  to  arrest  the  defendant,  the  latter  is  entitled  to  his  eosta; 
Vat  the  eonstmction  which  has  been  put  on  the  statute  is,  that  tlia 
defendant  is  only  entitled  to  them  if  the  plaintiff  holds  him  to  bail  for  ft 
gnu  materially  larger  than  that  which  is  found  to  be  due ;  and  ik» 
iaibouring  oar  is  thrown  en  the  defendant  to  show  that  so  much  was  not 
doe.  The  object  of  the  statute  was  to  save  the  defendant  the  expense 
and  inoonvmiience  of  an  action  for  a  malicious  arrest,  and  the  proof 
offered  on  applications  sued  as  the  present,  must  go  to  the  same  extei^ 
as  the  proof  in  sudi  an  action."  In  the  present  ease  there  could  be 
no  improper  motive :  a  demand  ef  501.  weald  have  been  sufficient  to 
ferittg  the  defendant  within  the  statute.    [Wightmah,  J.   In  Brie  ow 

*9931  ^7^1^  ^  C^*  ^  ^*  P^9  ^'  C-  B  ^r-  586,(<;)  Batlbt,  B.,  said : 
•^  "^^  The  doctarine,  Ibat  it  is  necessary,  in  support  of  the  motioA*' 
(for  costs  under  stat.  48  6.  8,  e.  46,  s.  8),  ^'  to  make  out  malice,  hm 
been  overruled  over  and  «ver  again.  We  now  decide  upon  the  words  of 
tho  aet  of  parliament,  and  consider  whether  there  be  ^  reasonable  or  pro» 
baUe  cause.' "]  Stat.  5  A;  6  Viot.  e.  122,  makes  it  discretionary  in  tho 
Oourt  to  grant  costs  or  not :  for  sect.  19  entitles  the  defendant  to  tlio 
nlief  there  mentioned,  prerided  it  shall  appear  that  the  plaintiff  had 
net  reasonable  or  probaUe  eause  for  making  an  affidavit  of  debt  in  &• 
amount  sworn  to,  '^  and  provided  suoh  Oourt  shall  thereupon,  by  a  ivb 
er  order,"  '^  direct"  such  eosts  to  be  dlowed.  Nothbg  beyond  mistako 
is  aileged  here ;  nor  has  any  one  been  misled. 

Butt  and  Mojfnard,  oontri.    Btat.  6  &  6  Vict.  c.  122,  s.  19,  ii  s 
le^nactment,  for  the  present  porpose,  of  stat.  48  G.  8,  o.  46,  s.  3, 


<i^  By  teot.  9,  tho  debt  of  »  siB|^  pclitioBiBg  flM^itor  mut  be  ML 
(^  Bee  KieholM  «.  Hftytor,  3  A.  A  &  SiS^  SM. 

(«)  Where  the  Court  is  said  to  hare  eit«d  Ponlan  «.  Brett»  10  B.  it  C.  117»  ai  oTetmlii^i 
iwiiltte  in  qaestion. 
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^Akh  want  of  probable  camae  was  deemed  mBeiBnt ;  and  that  want,  here, 
Sa  admitted.  In  Smith  v.  Temperieji  IBiLkW*  STS,  the  point  now  under 
Mnaideration  waa  treated  aa  dottbtfal,  but  the  learned  Judges  apj^ear  to 
liave  thought  that  atat*  6  ft  6  Viet.  g«  122,  might  not  apply  becavse  a 
plaintiff  may  bring  an  action  for  his  whele  demand  without  noticing  a  set* 
eC  !I%at,  howoTor,  aa  appears  by  the  judgment  of  tlus  Court  in  Drene- 
fteld  V.  Archly  6  B.  ft  Aid.  519,  would  have  been  no  answer  to  an 
application  under  etat.  48  O.  8,  e.  49,  «•  8 ;  nor  is  k  «o  here.  A  dect- 
aion  on  either  statute  must  turn  upon  the  precise  rule  which  the  legislature 
has  laid  down :  that  was  eitpressly  held,  as  to  stat.  48  O.  8,  c.  46,  m 
Xrle  V.  Wynne ;  and  ^he  same  doctriBfe,  as  to  that  statute,  results  r»qai 
from  Bates  «.  Pilling,  2  Cih>.  ft  M.  874,  &  G.  4  Tyr.  231.(a)  *-  ^ 
{IIble,  J.  The  affidavit  with  a  view  to  bankruptcy  is  only  a  summoM  to 
the  debtor  to  come  in.]  The  amount  ewem  to  fixes  the  amount  of  seoa- 
^ty  to  be  givMi  for  paying  what  may  be  recovered  in  an  action.  [E&LS, 
J.  ^Hiat  .is,  if  the  summoned  party  does  not  answer  Ac  affidavit.  Sup- 
pose the  creditor  said  merely,  the  trader  «wes  me  1002.,  and  I  owe  him 
2<K.,  and  did  not  aubtraet  the  one  sum  from  tbe  oAter ;  would  there  lie 
smy  objection  ?  The  act  requires  an  acoomU  to  be  delivered  to  the  debtor ; 
he  may  admit  or  deny  as  muiAi  as  he  thinks  proper.  Patteson,  J.  ^I^eife 
might,  under  Ac  older  act,  ha^e  been  reasonable  cause  lor  swearing  to  ft 
MTtmn  amount  of  debt,  Aeugh  not  cause  to  airrest  for  that.]  The  state- 
ments here  show  that  there  waa  no  cause  for  making  iJie  affidavit.  A 
party  may,  if  he  thii^  proper,  bring  am  action  for  the  whole  of  his 
4emand,  without  any  reference  to  a  oroM  demand ;  hat  then  he  must  not 
ttiake  affidavit  in  that  fem  under  stat.  5  ft  6  Viet  c.  122.  £Srlb,  J. 
^e  affidavit  under  sect.  11  is  independent  et  any  action ;  it  belongs  to 
«  different  channel  of  proceedings.]  It  may  be  in  this  case  that  tlm 
nccount  delivered  under  the  act  disdoses  the  trutii,  and  shows  that  there 
has  been  a  mistake.  But  that  only  pmves  absence  of  malice.(i)  There 
could  not  be  reasonable  or  probable  cause  for  swearing  to  a  debt  of  99U 
19s.  Id. 

Lord  Dbi^man,  C.  J.  I  should  wish  to  place  these  applications  on  an 
intelligible  principle :  and  we  should,  *I  think,  do  so  by  deciding  r^ggr 
that  a  party  acting  on  the  lUfa  section  pt  tWs  statnte  is  bound  to  ^ 
make  affidavit  of  the  amount  of  debt  that  remains  after  giving  credit  for 
what  is  due  from  himself.  Here  the  plaintiff  has  in  effect  done  so.  He 
•tntes  by  his  affidavit  in  tbe  Court  of  bankniptcy  how  Us  demand  is  made 
up,  and  refers  to  his  account  annexed,  where  he  dums  1007. 14».  7d.^ 
ftnd  gives  credit  for  102.  l&s.  That  leaves,  not  99Z.  19$.  7d.  as  stated^ 
Imt  89{.  19s.  7d.  But,  taking  the  statements  iogetiier,  it  was  dear  ^t 
this  was  the  sum  actually  claimed. 

(a)  8m  Jamef  v.  Aikew,  8  A.  Jk  B.  861. 

(8)  As  to  thifl  aSfltinotioii,  Mitohdtt  v,  Jenkint,  6  B.  a  AS.  886  (Judgment  of  Lord  DsnaiCf 

10. 
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Patteson,  J.  I  Bhould  be  sorry  to  lay  down  that  a  party  might  make 
an  affidavit  of  this  kind  without  allowing  for  a  set-off:  but  it  is  unne- 
cessary to  decide  anything  on  this  point.  Here  we  must  take  the  affida- 
yit  with  the  particulars  annexed.  The  affidavit  refers  to  the  account. 
It  is  true  that,  by  the  figures  there,  992.  19«.  7c2.  appears  to  be  claimed; 
but  the  account  shows  a  demand  of  1001.  14«.  Td.,  from  which  101.  15i* 
is  deducted.  There  is  a  mistake ;  but  no  one  can  be  deceived  by  it.  In 
substance,  891.  19«.  7<2.  is  stated  as  the  amount  of  claim. 

WiGHTMAK,  J.  We  need  not  decide  whether  an  affidavit  of  this  kind 
must  allow  credit  for  cross  demands.  Here  the  plaintiff  has,  substan- 
tially, done  so,  in  the  account  annexed  to  the  affidavit  and  referred  to  by 
it.  K  the  statements  there  are  taken  together,  it  is  clear  that  the 
demand  is  of  1002.  14«.  7c2.,  minus  102.  lb%.  for  which  credit  is  given. 
The  defendant,  therefore,  is  not  entitled  to  costs. 

*9961  *^^^^  ^'  ^  P^^'J''^  ""^'^  assigned  on  the  statement  in  this 
-■  affidavit  as  to  the  total  sum  due,  the  plaintiff  would  clearly  be 
acquitted,  because  the  affidavit  refers  to  an  account  ^'  hereunto  annexed," 
which  account  shows  that  the  sum  cliumed  is  the  balance  after  deducting 
102. 15».  from  1002. 14t«  7<i2.,  and,  consequently,  that  the  plaintiff  never 
really  stated  992. 19«.  7i.  to  be  due.  That  is  enough  to  dispose  of  the 
present  rule.  But  I  think  it  advisable  to  say  that  there  is  a  great  dif- 
ference between  an  affidavit  to  hold  to  bail,  and  an  affidavit  to  bring  in 
the  debtor  before  the  Court  in  bankruptcy.  The  latter  affidavit  is  not, 
per  se,  a  foundation  for  any  proceeding,  but  has  only  the  effect  of 
requiring  the  party  to  come  before  the  Bankruptcy  Court  and  answer  as 
the  statute  points  out.  I  think  that  the  party  making  affidavit  may  state 
his  own  side  of  the  account ;  I  do  not  know  that  he  is  bound  to  idlow  a 
set-off.  I  think  it  highly  adable  that  he  should  say  there  is  a  set-off; 
but  I  doubt  whether  it  is  necessary  that  he  should  make  an  absolute 
allowance  to  any  particular  amount.  Bule  discharged. 


♦997]  ♦GBEVILLE  v.  STULTZ  and  Others.    [Dee.  8, 1847.] 

(In  Error.) 

Wh«re  a  oommiMion  iitaes,  vndor  it«t  1  W.  4,  o.  22,  i.  4,  far  (he  ezamination  of  witD.«M«i 
•broad,  the  pUoe  of  ezuoinalioa  mait  bo  ipooUlod  !n  Uie  rule  or  order  anthorisiiig  the  coinmi»- 

.  Ava,  or  in  some  lahseqaent  rule  or  order. 

And  examinations  taken  under  inoh  eommission  are  inadmissible  in  eridenoe^  if  the  order  %• 
prodnced,  omitting  to  specify  place,  thoogh  the  oommissiQii  itseli^  under  the  seal  of  the  Cov^ 
contain  all  necessary  particnlan. 

Error  coram  nobis,  to  reverse  judgment  of  outlawry  against  the  plain- 
tiff in  error.  The  error  assigned  was,  th&t  the  plaintiff,  at  the  time  of 
the  awarding  and  issuing  the  writ  of  ezigi  facias  upoD  which  the  said 
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judgment  of  outlawry  was  pronounced,  and  from  thence  continually  after- 
wards, until  the  time  of  pronouncing  the  said  judgment,  was  in  parta 
oeyond  the  seas,  to  wi^  at  Enghien,  in  the  department  of  Seine  et  Oise, 
in  the  kingdom  of  France.  Verification,  and  prayer  of  judgment  and 
reversal. 

Plea.  That  plaintiff  was  not  in  parts  beyond  seas,  modo  et  formfi. 
Conclusion  to  the  country.    Issue  thereon. 

On  the  trial,  before  Pattbson,  J.,  at  the  Middlesex  sittings  in  Michael- 
mas term,  1846,  the  plaintiff  in  error  relied  upon  depositions  taken  in 
France  under  a  commission,  and  tendered  in  evidence  the  commission, 
and  the  order  directing  the  same  to  issue.  The  order  was  made  by 
Pollock,  C.  B.,  on  14th  August,  1846,  and  was  in  the  terms  fol- 
lowing. 

«0nTiUe  I  Upon  hearing  the  attorneys  or  agents  on  both  sides,  and  on 
if^  I  ^^'^^S  ^^®  affidavit,"  ftc.,  "  I  do  order  that  a  conmiission  do 
"^Srron'J  issue  herein  to  examine  Adelaide  Yandenhende  and  Celina 
Hugnegny  as  witnesses  herein  on  behalf  of  the  plaintiff  in  error,  who 
now  reside  at  Enghien  les  Bains,  Seine  et  Qise  in  the  kingdom  of  France, 
on  interrogatories.  That  the  commission,  interrogatories,  and  deposi- 
tions, when  taken,  be  retained  me  at  my  chambers,"  &c. 

♦A  copy  of  this  order  was  served  on  the  defendants  in  error  on 
the  same  day :  and  on  the  19th  of  August  a  commission  issued,  ^ 
under  the  seal  of  this  Court,  and  addressed  to  three  Commissioners 
named  and  described  therein* 

The  commission  authoriaed  the  Commissioners,  or  any  two  of  them,  to 
examine  the  above-named  witnesses,  upon  interrogatories  to  be  exhibited 
to  them  by  the  parties  in  the  cause,  and  commanded  ^'  that  on  or  before 
the  24th  day  of  October  next,  at  a  certain  day  and  place,  or  certain  days 
and  places,  to  be  appointed  by  you,  or  any  two  or  more  of  you,  for  that 
purpose,  you  cause  the  said  witnesses  to  come  before  you  at  Paris,  in 
the  kingdom  of  France,  and  then  and  there  examine  each  of  them  apart 
upon  the  said  interrogatories,  on  their  respective  corporal  oath  first  taken 
before  any  two  or  more  of  you,  according  to  the  form  of  their  several 
religions;  and  that  you  do  take  such  their  examinations,  and  reduce 
them  into  writing  on  paper  or  parchment  in  the  English  language ;  and, 
when  you  shall  have  so  taken  them,  you  are  to  send  the  same  without 
delay  to  the  Bight  Honourable  Sir  Fbkdbbiok  Pollook,  £[night.  Chief 
Baron  of  Her  Majesty's  Court  of  Exchequer,  at  his  chambers,"  ftc, 
^^  closed  up  under  your  seals  or  the  seals  of  any  two  or  more  of  you, 
distinctly  and  plainly  set,  together  with  the  said  interrogatories  and  this 
writ,  to  be  filed  of  record  in  our  said  Court  at  Westminster."  Power 
-was  given  to  the  Commissioners,  &o.,  ^^  to  swear  any  one  or  more  inter- 
preter or  interpreters,  upon  his  or  their  oath  or  oaths,  solemnly,  well  and 
truly  to  interpret  the  oath  or  oaths  and  interrogatories,  which  shall  bo 
administered  and  eidiibited  by  either  of  the  said  parties  to  any  such  wit* 
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ne88  or  iritnesses  who  do  not  ^understand  tbe  EhgliBh  ImgoMgCf 
out  of  the  English  into  the  language  of  sneh  iritness  or  -witnesses 
and  also  to  interpret  their  respective  depositions  taken  to  the  said  inter* 
rogatories  out  of  the  language  of  such  witness  or  witnesses  into  tlq» 
English  language.  And  we  further  command  that  all  and  every  the 
clerk  or  clerks,  interpreter  or  mteipreters,  translator  or  translators, 
employed  in  taking,  interpreting,  writing,  transcrrbing,  translating,  or 
engrossing  the  deposition  or  depositions  of  witnesses,  or  in  translating  die 
questions  to  and  answBrfl^  of  tbe  said  witnesses  to  be  ezaisined  b j  virtue 
hereof,  shall,  before  he  or  they  be  permitted  to  act  as  c!erk  or  elerlcBy 
interpreter  or  interpreters,  translator  or  translators,  as  aforesaid,  sev^ 
rally  take  an  oath  truly  and  fkithfuHy,  and  without  partiality  to  any  or 
either  of  the  parties  in  the  cause,  to  interpret  and  translate  the  severtf 
<{ne9tions  and  answers,,  and  t»  tak»  «id  writf  dovm,  tmascribe  and  en- 
gross, tbe  deposition  of  aU  and  evesy  wkaen  and  witnesws  prodveed 
iNifere  and  examined  by  yoa  iim  said  GoBKBisdoners,  or  asy  of  you,  aa 
for  fiMth  as  he  or  tbey  mB  <fireelMl  and  emyioyed  by  A9  said  Gommia* 
aioftsrs,  or  any  of  tbeu,  to  take  doum,  wtite^  aacE  cagtosa  the  said  dopo» 
skiens :  which  oath*  any  two  or  BMte  of  yom  art  hereby  enqKmercd  to 
administer,"  &c%     ^*  Witnesa  Thosas  Lord  DsmcASy"  &q» 

For  the  defendant  is  errov,  k  waa  objeeted  Mnrtr  the  eomntiasion  amd 
interrogatories  cooid  not  be  vesd,  because  dM  ooder  neithev  named  tbo 
Commissioners  nor  fixed  any  thn«  er  place  fi>r  exeoutizig  tbe  eoaonissiaB;. 
The  learned  Judge  thought  the  objection  vatid^  hot  altowed  the  eommis* 
[Hon  and  interrogatories  i»  be  read.  The  defendaoBi  had  Xkot  joined  in 
the  oommission :  but  a  cofj  of  the  ktennsgatanaa^  and  notice  of  tikm 

-*  bad  been  sent  «»•  him. 
The  return  oi  the  Commisstoaara  wns  then  temfcred  i&  evidsnoe.  Tlia 
fetum  began  as  foUowa  ^D^sitieaa  of  wttaeoiBs,."  ko.y  ^^prodnoad^ 
sworn,  and  examined  on,'*  Ice.,  ^al,"  kc^  ^^before,'*  ko.^^  we,,  tbe  aetiag 
Commissioners  under  the  said  oomnnssioiiv  befbve  we  acted  m  or  were 
present  at  the  swearing  or  exanfamig  of  any  witoess',  having  taken  aa 
eath,'*  &c.,  *^  and  alse  Ae  aaUapfetery  by  ua  employed  ta  iaterpret  ibm 
eaths  and  interrogatories  adnmaatesed  and  exhibited  to  the  witneesea  wlie 
did  not  understand  tlie  Bs^idi  hnrgnagai  oat  oi  Banish  into*  the  Frenok 
language,  also  to  intarptei:  their  fespecisve  depesitioaa  oat  of  the  Freneh 
into  the  Bnglisk'  language^  beving,  before  aoting  m  tbe  said  oommiaries^ 
been  first  duly  sworn  b^re  ua  wdl  and  tndy  ta  interpret  the  oath  and 
eaihs  and  interrogateriea  wiuelr  diaH  be  adainiatered  and  exhibited  by 
either  of  the  said  portisB  te  any  sack  witnesa  er  witaesaea  who  do  aei 
understand  the  Inglkh  hagimge,  out  <rf  the  Biiig^b  into  the  kagnaga 
of  such  witnesa  or  witnesses^  aad  also  to  interpret  their  reapeetive  dep^ 
attions  taken  to  the  said  intemgatoviea  out  ef  the  bngaage  ef  wmk 
witnesses  inte  the  EegliA  kngmage;;  aid  hmbs^  done ^iltmk atbsr 
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tilings  as  we  are  directed  by  the  said  commission  to  do  before  entering 
upon  examination  of  the  two  witnesses  under  the  said  commission,*'  &c. : 
then  followed  the  depositions.  It  did  not  appear  from  the  return  whether 
or  not  the  witnesses  had  been  examined  apart* 

The  reception  of  this  evidence  was  objected  to,  on  the  ground  that  it 
did  not  appear  that  the  witnesses  had  been  examined  apart  as  required 
by  the  ^commission ;  also  that  the  name  of  the  interpreter  was  r^ion-i 
not  given.    The  learned  Judge  received  the  evidence.    Verdict 
for  plaintiff. 

BarBtoWy  in  Michaelmas  term>  1846,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  commission^  and  the  proceedings  under  it, 
ought  not  to  have  been  received  in  evidence. 

Martin  and  E.  Beavan  now  showed  cause.  The  commission  has  issued 
in  the  manner  usually  adopted  when  both  parties  do  not  join  in  the  com- 
Hussion.  It  was  unnecessary  to  prove  the  order  at  the  trial ;  the  com- 
mission itself,  being  under  the  seal  of  the  Court,  raised  a  presumption 
that  it  had  issued  regularly.  To  prove  a  scire  facias  in  pursuance  of 
Stat  7  6.  4,  c.  46,  s.  13,  it  would  not  be  necessary  in  the  first  place  to 
produce  the  rule  of  Court  authorizing  the  writ  ta  issue.  In  Steinkeller 
V.  Newton,  1  Scott,  N.  B.  148,  a  commission  under  an  order  which 
neither  named  commissioners  nor  time  and  place  ef  executing  the  com- 
mission was  set  aside :  but  tiiere  the  proceedings  under  the  commission 
had  been  taken  behind  the  back  of  the  opposite  party ;  whereas  here 
the  defendant  has  had  notice  of  every  proceeding.  [Colbridge,  J.  Li 
issuing  commissions  of  this  sort,  we  exercise  a  statutory  power :  sect.  4 
of  Stat.  1  W.  4,  c.  22,  provides  that  the  Court  or  Judge  may  '^  order  a 
commission  to  issue  for  the  examination  of  witnesses  on  oath  at  any 
place  or  places  out  of  such  jurisdiction,  by  interrogatories  or  otherwise, 
and  by  the  same  or  any  subsequent  order  or  orders  to  give  all  sueh 
directions  touching  the  *time,  place,  and  manner  of  such  exami-  r4ti  aaa 
nation,  as  well  within  the  jurisdiction  of  the  Court  wherein  the 
action  shall  be  depending  as  without,  and  all  other  matters  and  circum- 
stances connected  with  such  examinations,  as  may  appear  reasonable  and 
just."]  The  section  provides  nothing  as  to  the  naming  of  the  commiff' 
sioners,  in  the  order ;  and,  as  to  naming  time  and  place,  the  matter 
seems  left  to  the  discretion  of  the  Judge ;  for  he  is  to  give  ^^  all  such 
directions  touching  the  time,  place,"  &c.,  ^'as  may  appear  reasonable 
and  just."  In  Clay  v.  Stephenson,  8  A.  &  B.  SOT,  this  Court  dispensed 
with  the  usual  requirement  that  the  commissioners  should  be  sworn. 
The  present  commission  named  the  Commissioners,  and  specified  time 
and  place ;  evidence  of  the  order  was  surpksage.  In  Entwistle  v.  Dent,(a) 
tried  before  Pollock,  C.  B.,  at  the  London  sittings  after  Trinity  term, 
1846,  the  order  under  which  a  commission  had  issued  was  called  for  and 

(a)  Not  reported.    Martin  mentioned  the  eiee,  stating  that  1m  had  heen  oonnael  in  the  owoBe, 
had  been  edied  npon  bj  Sir  JVtorof  EkU%  to  prodnee  the  order. 
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not  produced;  and  Pollock,  C.  B.,  held  that  the  commission  mustVe 
taken  to  have  issued  regularly,  and  that  it  was  unnecessary  to  produce 
the  order. 

Objections  are  taken  to  the  return  also.  First,  that  it  does  not  pre 
the  name  of  the  interpreter.  [Lord  Denman,  G.  J.  It  does  not  appear 
that  he  was  actually  called  upon  to  interpret ;  he  may  have  been  sworn 
and  not  wanted.  That  objection  may  be  passed  by.]  It  is  also  objected 
that  the  return  does  not  show  that  the  witnesses  were  examined  apart(a) 
*10031  ^^  commission  ^requires  this :  and  the  proceedings  are  not  to 
be  astutely  criticised,  but  must  receive  a  fair  and  liberal  inter- 
pretation ;  Atkins  v.  Palmer,  4  B.  &  Aid.  377,  880,  Begina  v.  Douglas, 
16  Law  J.  (N.  S.),  Q.  B.  417,  Easter  T%  1846.(()  It  must  be  assumed 
that  the  Commissioners  have  done  what  was  required.  Where  the 
examination  of  a  markswoman  was  taken  in  support  of  an  order  of  re« 
pioval,  it  was  held  unnecessary  that  the  jurat  should  state  the  examina- 
tion to  have  been  read  over ;  Begina  o.  Birmingham,  8  Q.  B.  410,  418, 

Bar%toWy  contrd.  The  order  should  have  given  the  names  of  the  Com- 
missioners, as  well  as  of  the  witnesses,  and  should  have  specified  the  time 
and  place  of  executing  the  commission.  The  commission  was  issued  in 
the  exercise  of  a  purely  statutable  authority ;  Attorney  General  v.  Boret, 
15  M.  &  W.  60.(c)  [Lord  Denman,  C.  J.  The  commission  must  name 
the  Commissioners;  but,  surely,  the  orde^  need  not  do  so.((Q  The 
(lames  of  the  commissioners  may  have  been  one  of  the  '*  other  matters 
and  circumstances*'  as  to  which  the  Judge  thought  no  direction  from 
him  was  requisite.]  The  order  should  have  named  place,  at  all  events. 
Under  t]^e  order  in  question  a  commission  might  have  directed  the 
examination  to  take  place  in  China  instead  of  France.  Steinkeller  v. 
Newton,  1  Scott,  N.  B.  148,  is  in  point.  In  Clay  v.  Stephenson,  3  A. 
*10041  ^  ^'  ^^^^  ^application  was  made  to  the  Court  to  deviate  from 
-'  the  usual  practice  on  very  special  grounds.  (He  was  then  stopped 
by  the  Court.) 

Lord  Denman,  C.  J.  The  objection  cannot  be  got  over.  (His  lord- 
ship read  section  4  of  stat.  1  W.  4,  c.  22.)  The  statute  authorizes  the 
judge  '^  to  order  a  commission  to  issue  for  the  examination  of  witnesses 
on  oath  at  any  place  or  places  out  of  such  jurisdiction."  The  order, 
therefore,  must  direct  the  examination  at  some  place  out  of  the  juriBdi^ 
tion :  and  in  this  order  no  place  at  all  is  mentioned.  The  place  of  the 
residence  of  the  witnesses  is  mentioned  as  being  in  France ;  and  we  can 
have  no  doubt  that  it  was  intended  that  their  examination  should  be  taken 
in  France :  but,  unfortunately,  the  intention  is  not  expressed  in  the  order. 

(a)  See  Simms  v*  Hendenoiit  pot^  p.  lOlS. 

(&)  All  the  decisions  requiring  notioe,  in  the  seTeral  stages  of  this  prooeention,  win  be  lepdrtMi 
with  the  cases  of  Trinity  yacaiion  1848^  when  the  judgment  on  the  writ  of  eiror  was  deliTwtd  ii 
the  Ezcheqner  Chamber. 

(o)  See  Regina  v.  Upton  St.  Leonard^  10  Q.  B.  8S7,  835. 

((<)  See  Niool  v.  Alison,  p.  1006,  post. 
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\^thoat  entering  upon  other  objections^  with  reference  to  which  I  will 
only  say  that  every  reasonable  intendment  should  be  made  in  favour  of 
proceedings  of  this  kind^  I  feel  constrained  to  pronounce  that  the  omis-. 
aion  to  name  the  place  of  examination  is  fatal  to  this  order. 

Patteson,  J.  I  thought  at  the  trial  that  the  order  should  contain 
authority  for  both  the  time  and  the  place  of  examination  mentioned  in 
the  commission :  neither  is  mentioned  in  this  order.  In  the  case  at  Nisi 
Prius  (a)  before  the  Lord  Chief  Baron  no  order  was  produced ;  and  the 
regularity  of  the  commission  was  presumed.  But  here  the  order  was 
produced;  and,  as  neither  time  nor  place  was  mentioned  in  it,  its  effect 
was  to  negative  any  presumption  which  might  have  *been  made  in  rmi  aac 
the  absence  of  such  an  order.  It  is  for  the  judge  who  makes  the  ^ 
order  to  name  time  and  place,  and,  if  there  are  any  particular  circum* 
stances  requiring  it,  to  mention  them  also,  and  to  give  reasonable  direc- 
tions with  respect  to  them.  Where  parties  agree  as  to  time  and  place, 
they  can  apply  to  the  judge  to  ratify  their  agreement.  I  can  see  no 
authority  for  the  time  and  place  mentioned  in  this  commission. 

GoLBRiDGE,  J.  I  have  come  to  the  same  conclusion  with  great  regret. 
Although,  if  no  order  had  been  produced,  a  presumption  might  have 
been  allowed  that  such  an  order  had  been  made  as  would  authorize  the 
commission,  yet,  when  an  order  was  produced  which  did  not  specify 
either  time  or  place  of  examination,  the  commission  was  unsupported, 
and  fell  to  the  ground.  No  one  can  doubt  that  the  statute  contemplated 
that  all  preliminaries  of  time  and  place  would  be  settled  on  the  applica- 
tion to  the  judge  or  court  for  the  authority  to  issue  a  commission.  The 
fourth  section  of  the  statute  provides  differently  for  the  examination  of 
inritnesses  within  the  jurisdiction  of  the  Court  and  of  witnesses  out  of 
Buch  jurisdiction.  In  the  former  case,  the  examination  is  ordered  before 
an  officer  of  court  or  some  other  person  to  be  named  in  the  order;  in. 
the  latter  case,  a  commission  is  to  issue,  subject  to  such  reasonable 
directions  touching  time,  place,  and  manner  of  examination,  and  other 
matters,  as  may  be  contained  in  the  order  for  a  commission  or  in  a  sub- 
sequent order.  I  doubt  whether,  ex  vi  termini,  the  ordering  a  commis- 
sion does  not  imply  the  naming  of  the  commis8ioner8.(i) 

*WlGHTMAN,  J.  If  the  commission  only  had  appeared  at  the  r^i-i  aa/^ 
trial,  the  authority  for  it  might  perhaps  have  been  presumed.  ^ 
But  an  order  was  put  in,  not  naming  the  place  of  examination,  a  most 
important  matter  which  ought  to  have  been  specified  by  proper  authority : . 
and  it  is  not  suggested  that  this  defect  was  supplied  by  any  subsequent 
order.  '  Rule  absolute.(a) 

(a)  8m  p.  lOOS,  note  (6),  ant^  (6)  See  the  neit  caie. 

(o)  Beported  hj  H.  DATiaon,  Bsq. 

See  the  next  two  eaeee. 
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NIGOL  V.  ALISON.    [JU.  8, 1848.] 

ttader  itet  1 W.  4»  0.  SS;  1. 4»  th«  order  of  a  Judge  Ibr  Imiiiig  a  oomminkHi  to  ozBiBbit  v:*- 
ttOMas  in  plaoet  out  of  the  jsilediotioii  of  the  Gout  need  not  eonoda  the  iiAimf  of  iko  eoa* 
niHioiien.  The  namee  of  mioh  oominiBrioneCT  m  tho  putiM  agree  vpon  aaj  he  laevted  is 
the  eonuniasioiL 

the  onmnriMimi  need  not  he  teeled  In  term. 

Abbumpsit  for  freight,  interest,  and  on  aa  account  stated.  Pleas,  as 
to  all  but  6002.  (paid  into  Court  and  taken  out) :  1.  Non  assumpsit 
Issue  thereon.  2.  Payment.  Replication  traversing  the  payment.  Issue 
thereon.  8.  That  the  causes  of  action  accrued,  &c.,  from  defendant  and 
one  Cumberlege  jointly ;  set-off  for  money  due  to  defendant  and  C  for 
ifork  done,  money  paid,  &c.    Replication,  De  injurifi.    Issue  thereon. 

On  the  trial,  before  Aldbbson,  B.,  at  the  Yorkshire  Spring  assises, 
1847,  the  evidence  to  establish  the  set-off  consisted  of  depositions  taken, 
under  a  commission,  at  Valparaiso  in  Chili.  The  commission  issued 
under  an  order  of  the  late  Mr.  Justice  Williams  ;  and  the  material 
parts  of  the  order  were  as  follows. 

^  Upon  hearing  the  attorneys  or  agents  on  both  sides,  and  upon  read- 
ing the  affidavits  of,"  &e.,  ^^  I  do  order  that  a  commission  do  forthwith 
*10071  ^^^^  ^^  examine  *Juan  Antonio  Yives''  (and  six  other  persons 
''  named  in  the  order),  ^*  on  interrogatories  at  Valparaiso  on  behalf 
of  defendant."  ^^And  that  defendant  be  at  liberty  to  examine  any 
clerk  or  agent  of  defendant's,  at  all  or  either  of  the  said  places,(a)  to 
prove  the  alleged  respective  payments.  That  plaintiff  be  at  libcaiy  to 
cross  examine  the  said  witnesses  upon  cross  interrogatories.  That  the 
said  commissions,  when  executed,  with  the  interrogatories,  cross  interro- 
gatories and  depositions,  be  returned  to  my  chambers,  in  Rolls  Garden, 
Chancery  Lane,  London,  without  delay ;  upon  condition,*'  &c.  (directions 
as  to  costs).  ^^  And  that,  in  the  event  of  such  commiBsions  issuing,  all 
proceedings  be  stayed  until  the  return  hereof  to  my  chambers.  Dated 
the  8th  day  of  July,  1844.    J.  Williams." 

Hie  material  parts  of  the  commission  were  as  follows. 

**  Victoria,  by  the  grace,"  &c.  "  To,"  &c.  (naming  five  persons),  "  all 
of  Valparaiso,  in  the  Republic  of  Chili,  in  South  America,  Esqrs.; 
greeting.  Whereas  a  certain  issue  is  now  depending  in  our  Conrt 
before  us  at  Westminster  between,"  &c.,  ^'and  it  has  been  ruled  a&d 
ordered  by  us  that  Juan  Antonio  Vivos,"  &;c.,  ^^  and  also  any  clerk  or 
agent  of  the  said  defendant,  witnesses  for  the  said  defendant,  shall  be 
respectively  examined  upon  interrogatories  by  and  before  certun  com- 
missioners to  be  appointed  in  that  behalf,  with  Uberty  for  the  plaintiff  to 
cross  examine  the  said  Juan  Antonio  Vivos,"  &;c.,  ''and  such  clerk  or 
agent  of  the  said  defendant,  upon  interrogatories  to  be  exhibited  to  them 
respectively :  Now  know  ye  that  we,  in  confidence,"  &c, ''  have  appointed 

(a)  The  order  dlieoted  other  eommMoni  to  Um»  for  eaBSnatfam  of  wtkneeies  at  pliM^ 
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■  "  '■' , 

you,  and  by  these  "Resents  do  give  unto  you,  any  two  or  more  r^c-t  aao 
of  yon,  full  power  or  authority  diligently  to  examine  the  said  *- 
witnesses  upon  certain  interrogatories  to  be  exhibited  to  them  on  the 
part  of  the  said  defendant.  We  therefore  command  you,  any  two  or 
more  of  you,  that,  at  a  certain  time  and  place,  or  times  and  places,  to 
be  by  you  appointed  for  that  purpose,  you  cause  the  said  witnesses,  and 
each  and  every  of  them,  to  come  before  you  at  Valparaiso  aforesaid,  and 
then  and  there  examine  and  cross  examine  them  and  each  of  them  apart, 
upon  the  interrogatories  aforesaid,  on  their  several  and  respective  cor- 
poral oaths  first  taken  before  you,  any  two  or  more  of  you,  according  to 
the  form  of  their  several  religions ;  and  that  you  do  take  their  several 
and  respective  examinations  and  cross  examinations,  and  reduce  the 
same  into  writing  on  paper  or  parchment ;  and,  when  you  shall  have 
so  taken  them,  you  are  to  send  the  same  without  delay  to  the  chambers 
of  The  Honourable  Mr.  Justice  Williams,  one  of  the  justices,"  ftc.^  <"  m 
Bolls  Gardens,"  ftc.,  ^^  closed  up  under  your  seals,  or  the  seals  of  any 
two  or  more  of  you,  distinctly  and  plainly  set  forth,  together  with  the 
said  interrogatories  and  this  writ:  and  we  further  command,"  ftc. 
(directions  as  to  swearing  the  commissioners,  and  clerks  transcribing, 
ftc.,  the  depositions).  *^  Witness,  Thomas  Lord  Dbnman,  at  WesV 
minster,  the  12th  day  of  April,  in  the  eighth  year  of  our  reign." 

It  appeared  that,  after  the  order  had  issued,  a  list  of  names  of  per* 
sons,  proposed  as  commissioners,  was  sent,  with  the  order,  on  behalf  of 
the  defendant,  to  the  plaintiff's  attorney,  who  returned  the  order  and 
list,  after  having  struck  out  certain  names ;  and  that  die  commission 
afterwards  issued  with  the  names  which  *were  not  so  struck  -^^  ^^^ 
out.  It  was  objected,  on  the  part  of  the  plaintiff  that  the  ^ 
commission  was  void  because  die  order  did  not  itself  specify  what 
persons  were  to  be  commissioners ;  and  because  the  commission  ought 
to  have  been  tested  of  a  day  in  term.  A  further  objection  was,  that 
some  of  the  witnessds  were  neither  named  in  the  commission  nor  shown 
to  be  either  clerks  or  agents  of  the  defendant.(a)  It  was  referred  to  a 
barrister  to  certify  how  much  of  the  defendant's  claim  was  proved,  and 
what  part  of  the  sum  so  proved  was  prated  by  persons  who  coidd  be 
identified  as  witnesses  named  in  the  commission  or  as  clerks  or  agents 
of  the  defendant.  And  a  verdict  was  taken  for  the  defendant,  with 
leave  to  move  to  enter  a  verdict  for  the  plaintiff.  The  barrister  certi- 
fied that,  if  the  amount  of  all  the  disbursements  proved  under  the  com- 
nussion  were  allowed,  there  ou^t  to  be  a  verdict  for  the  defendant ; 
but  that,  if  such  only  were  to  be  allowed  as  were  proved  by  witnesset 
named  or  identified  as  above-mentioned,  there  ought  to  be  a  verdict  for 
1912. ;  and  that,  if  none  of  the  evidence  given  under  the  commisuon  was 
admissible,  there  ought  to  be  a  verdict  for  the  plaintiff  for  the  whole 
amount  claimed  by  him. 

(•}  Some  otlur  ol^Mtkaa  tme  taken,  whleh  wertateatoeAoatte  aivuiieiii  ia  base. 
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In  Hilary  term,  1847,  Knotoles  obtained  a  role  nisi  to  enter  a  verdict 
for  the  plaintiff  for  1912.,  or  8602.  10«.  9(2.  with  interest. 

WaUon  now  showed  cause.  First,  the  objection  as  to  the  teste  does 
not  apply  to  a  commission  of  this  kind.  The  rule  that  the  teste  must  be 
in  term  time  extends  only  to  common  law  writs :  bat  this  commission 
*10101  *^^^  effect  by  stat.  1  W.  4,  c.  22,  s.  4.  Such  a  commission  may 
-^  issue  by  order  of  a  Judge  in  vacation.  It  would  be  very  inconve- 
nient  if  the  rule  contended  for  on  the  other  side  were  the  true  one ;  for 
then  no  commission  could  issue  from  the  end  of  Trinity  term  till  the  com- 
mencement of  Michaelmas  term.  Besides,  the  commission  here  did  issue 
on  the  12th  of  April,  which  is  the  essoign  day  of  Easter  term :  essoigns 
are  preserved  by  stat.  11  G.  4  &  1  W.  4,  c.  70,  s.  6.  Secondly,  it  was 
not  necessary  that  the  order  should  specify  the  names  of  the  Commission- 
ers. The  necessity  was  insisted  upon  in  Grreville  v.  Stuls,  antd,  p.  997 ; 
but  the  objection  which  prevailed  there  was  that  the  order  did  not  name 
the  place.  Here  the  plaintiff  approved  of  the  Commissioners  named  in 
the  commission  before  it  issued :  any  objection  to  the  order  is  therefore 
waived.  Thirdly,  as  to  the  witnesses :  the  Court  will  give  credit  to  the 
Commissioners  for  having  executed  the  commission  properly ;  Atkins  v. 
Palmer,  4  B.  A^  Aid.  377,  880.  [Lord  Deisman,  C.  J.  We  are  of  opinion 
at  present  that  the  objections  to  the  commission  cannot  prevail :  but,  as 
to  the  witnesses,  the  barrister's  certificate  as  to  the  amount  proved  by 
proper  witnesses  was  evidently  intended  by  both  parties  to  be  final.] 

Knowles  and  Hugh  Silly  contrd.  First,  the  commission,  like  all  other 
writs,  must  be  tested  in  term  time.  [Wighthan,  J.  Why  do  you  call  it 
a  writ  ?]  It  has  the  seal  of  office,  formal  commencement  and  teste  of 
a  writ ;  and  it  goes  through  the  writ  office.  [  Wightman,  J.  What  writ 
is  it  ?]  A  writ  of  commission.  [Wightmak,  J.  I  never  heard  of  a  writ  so 

*10111  ^^^^-]    ^^  *'^^  ^^^  addressed,  like  ordinary  writs,  to  the  sheriff; 
■^  but  that  does  not  deprive  it  of  its  character  of  writ.    A  subpcma 
is  a  writ  addressed  to  a  witness :  a  mandamus  is  a  writ  addressed  to  the 
party  commanded.    Every  act  of  the  Court,  commanding  that  an  act  be 
done,  seems  to  have  the  character  of  a  writ.    It  is  not  the  less  a  writ  for 
being  a  commission :  a  writ  of  error  is  a  commission.(a)  And  a  writ  of  error 
is  quashed  if  the  record  of  the  Court  below  does  not  correspond  with  the 
description  in  the  writ ;  King  v.  Simmonds,  7  Q.  B,  289, 818.  [Wight- 
man,  J.    Suppose  there  had  been  no  teste.]    Whatever  the  presumption 
might  then  have  been  as  to  the  proper  issuing,  here  a  teste  does  appear, 
which  is  not  in  term.    But  there  must  be  a  teste ;  else  the  authority  of 
the  Court  does  not  appear.    [Wightman,  J.    Suppose  you  found  the 
words  '^By  the  Court,"  followed  by  the  seal  of  the  Court]    It  maybe 
possible  to  point  out  cases  in  which  the  authority  of  the  Court  might  be 
shown  otherwise  than  by  the  teste :  but  here  it  appears  by  that  only.  Tbo 
general  rule,  that  the  teste  must  be  in  term,  appears  by  stat  8  &  4  W. 

(a)  S««  note  (1)  to  Jaquet  9.  Cmnx,  2  Wms.  Saimd.  lOe. 
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4,  c.  67,  B.  2,  "which  permits  a  variation  from  the  practice  in  certain  cases, 
of  which  this  is  not  one.  A  writ  of  subpoena  tested  in  vacation  is  void ; 
Edgell  V.  Gnrling,  7  M.  &  G.  958.(a)  Secondly,  the  names  of  the  com- 
missioners should  have  been  inserted  in  the  Judge's  order*  The  commis- 
sion itself  derives  its  authority  entirely  from  stat.  1  W.  4,  c.  22,  s.  4 ; 
and  that  section  authorizes  the  Court  or  Judge  to  order  a  commission  to 
*issue,  ^^  and  by  the  same  or  any  subsequent  order  or  orders  to  rt\f\\o 
give  all  such  directions  touching  the  time,  place,  and  manner  of  ^ 
such  examination,  as  well  within  the  jurisdiction  of  the  Court  wherein 
the  action  shall  be  depending  as  without,  and  all  other  matters  and  cir- 
cumstances connected  with  such  examinations,  as  may  appear  reasonable 
and  just.'*  It  cannot  be  said  that  the  selection  of  the  parties  who  are 
to  be  inserted  in  the  commission  as  commissioners  is  not  to  be  included 
among  such  ^^  all  other  matters  and  circumstances."  The  proceeding  of 
the  plaintiff  here,  in  sending  back  the  order,  amounts  to  a  consent,  not 
to  the  insertion  of  names  not  mentioned  in  the  order,  but  to  the  order 
itself.  The  names  are  surely  more  important  than  the  place :  yet  the 
latter  must  appear  in  the  order ;  GreviU  v.  Stulz,  antd,  p.  997.  [Pat- 
TB80K,  J.  By  sect.  5,  the  witnesses  are  to  be  named  in  orders  respecting 
examinations  to  be  taken  within  the  jurisdiction  of  our  Courts :  but  no 
such  provision  is  made,  by  sect.  4,  where  the  examinations  are  to  be  taken 
abroad.  That  is  because  in  the  former  case  the  witnesses  are  within  the 
reach  of  this  Court,  in  the  latter,  not.]  That  distinction  will  not  apply 
to  the  names  of  the  commissioners.  In  Clay  v.  Stephenson,  8  A  &;  E. 
807,  this  Court  directed  that  a  commission  should  issue,  addressed  to 
individuals  who  were  Judges  of  .a  foreign  Court :  the  order,  however,  was 
drawn  up  for  a  commission  addressed  to  the  Court  itself:  and  afterwards, 
when  the  case  came  before  this  court  again,(()  Patteson,  J.,  said  that 
the  order  was  drawn  up  cfuite  contrary  to  the  intention  of  the  Court ; 
and  he  stated  that  he  mentioned  this  as  a  caution  for  the  future. 
^This  shows  the  importance  of  designating  the  Commissioners  r4e]^oi8 
in  the  order. 

Lord  Dbkman,  C.  J.  Calling  this  commission  a  writ  will  not  involve, 
as  a  consequence,  the  attaching  to  it  all  the  properties  of  a  common  law 
writ.  I  am  of  opinion,  further,  that  it  is  not  necessary  that  the  names 
of  the  commissioners  should  bo  in  the  order :  and  here  the  party  who 
now  impugns  the  commission  did,  by  objecting  to  sotne  only  of  the 
names,  assent  to  the  rest.  As  to  the  question  of  amount,  it  clearly  was 
left  to  the  barrister  to  determine  finally  how  much  was  proved  by  wit- 
nesses who  were  admissible  under  the  commission. 

Pattbson,  J.  Stat.  1  W.  4,  c.  22,  provides  for  three  cases.  Under 
sect.  1  the  commission  goes  to  courts  in  places  abroad  within  Her  Ma* 
jesty's  dominions :  that  is  certainly  a  writ ;  the  words  are  ^'  writ  or  com- 

(a)  And|  m  to  tbe  teste  of  a  writ  of  mandamus,  see  Regina  v,  Co&yers,  8  Q.  B.  981. 
{h)  Clay  9,  Stephenson,  7  A.  A  B.  185, 188. 

8o2 
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nkaion."  Next^  by  aeet.  4,  the  ezaminatbn  of  witnesseB  within  the 
jurisdictioii  may  be  ordered.  Thirdly,  by  the  nine  section,  the  Boperior 
Courts,  or  a  Jndge  of  th^n,  may  *^  order  a  commisBion''  to  issne,  to  be 
ezecnted  at  places  out  of  the  jurisdiction.  The  (Courts  might  isane  a 
commission  withoat  any  formal  order  at  alL  I  think,  therefore,  thait  an 
order  for  a  commission  need  not  name  the  persons  who  are  to  be  in  the 
commission.  Sect  4  requires  that  the  order  shall  give  directions  as  to 
the  place :  that  probably  is  because  the  Jndge  may  see  that  the  execu- 
tion of  the  commission  would  be  more  conyenient  at  one  place  than 
another.  But  he  could  not  well  fix  upon  the  commissioners  daring  the 
^10141  ^PP^^^^'^  ^t  chambers :  the  parties  ^therefore  may  name  them : 
-*  and  perhaps  it  might  be  as  well  to  insert  in  the  order  an  express 
direction  that  the  commissioners  should  be  named  by  the  parties.  As  to 
the  teste,  I  do  not  see  that  this,  if  it  be  a  writ,  is  so  in  that  strict  sense 
of  the  term  which  the  argument  in  support  of  the  role  requires. 

WiOHTMAir,  J.(a)  I  am  quite  of  the  same  opinion.  It  is  argued  that 
the  commission  is  a  writ  Perhaps  it  may  be  so  called :  but  the  ques- 
tion is  whether  it  has  all  the  incidents  of  common  law  writs.  It  is  said 
that  this  commission  is  informal,  because  it  is  not  tested  in  term,  Uke 
other  writs  which,  though  in  fact  they  may  issue  in  vacation,  must 
appear  to  issue  in  term.  But,  whatever  you  call  this  commission,  it 
derives  its  authority  from  stat  1  W.  4,  c  22 ;  and  under  that  statute, 
either  the  Court  or  a  Judge  may  order  the  commission  to  issue,  and  this 
in  vacation  as  well  as  term  time*  We  cannot  import  a  requisite  that  all 
common  law  rules  are  to  attach  to  that  which  by  statute  may  issue  in 
vacation  as  well  as  term  time.  I  think  ^t  doubtfol  whether  any  teste  at 
all,  properly  so  called,  be  requisite.  It  is  sufficient  that  the  act  appears 
to  be  done  by  the  authority  of  the  Court,  which  a  Judge  may  put  in  mo- 
tion. As  to  the  order,  the  statute  does  not  require  that  it  should  con- 
tain the  names :  in  practice  that  is  not  done :  the  parties  name  the  com- 
missioners ;  and  the  Court  admits  those  who  are  so  named. 

Verdict  to  be  entered  for  1912. 

(a)  CoLBiUDOB,  J.,  had  left  the  Court  before  the  aignment  began. 


•1015]  *CHARLES  SIMMS  and  JOANNA  CHARLOTTE, 

his  Wife,  V.  BETHEL  HENDERSON. 

HENDERSON  v.  H£NDERSON.(a) 

A  Ja<^«:e'e  order,  in  December  1845,  directed  s  commiMion  to  iarae  for  the  exaiiiiiutio&  of  eeitiit 
vitSietees  riri  Toce  at  Newfoundland,  retanable  on  the  last  day  of  Trin!^  term  then  next 


Tk%  eoumiwIoB,  lafoed  in  pvnraanee  of  thia  order,  iraa  addreiied  to  eertain 
deesiibed  ai  "of  8t  John's  in  the  island  of  Newfoundland,"  and  oomaaadod  tta^  *•!  • 

<«)  The  pleading!  were  the  laae  in  both  aotioni. 
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•ertein  daj  and  place  or  eert^  daji  and  plaeet  to  be  appointed"  by  them>  they  ihoiild  oauee 
Hie  witneeeea  to  eome  before  tliem  "at  Newfoundland,  and  then  and  there  examine  eaoh  of 
then  the  Mid  witneeaee  aifuxiT 

The  eonmleeion  was  lenl  by  poet  to  the  add  Oeaunleilonen,  in  the  beginning  of  1S46.  At  the 
end  of  Hay  1846,  a  aealed  packet  wae  left  at  the  Matter's  offlee  by  a  person  not  known :  it  eon* ' 
tained  the  eommiasion,  the  retnm  to  it,  and  Ae  examinations  of  the  witnesses  signed  by  the 
penoni  named  as  eommisdonen^  who  wereprored  to  hare  been  Uring  at  61  John's,  UTewfonnd* 
land,  where  the  retnm  pniported  to  hare  been  made,  seren  years  before  the  alleged  return, 
and  three  months  after  It.  The  retom  and  examinations  were  prodneed  in  the  same  state  a* 
when  left  at  the  Haeter's  ettee,  and  bore  no  mark  of  alteration. 

Held,  that  the  order  gave  nfielsnt  dirsetions  as  to  "the  time,  plaee,  and  manner*  of  ezamitta* 
tion,  under  sect  4  of  stat  1  W.  4,  e.  SS,  and  that  the  commission  was  warranted  by  this  order. 

That  there  was  sniBdent  proof  of  the  retom,  without  fhrther  cTidence  to  show  that  the  examina- 
tioni  were  in  the  saaie  state  as  when  sent  forth  by  the  Cemmissionen.    And 

nat  it  must  be  presumed  that  the  witnesses  were  examined  apart 

Debt  on  a  decree  on  the  equity  side  of  the  Supreme  Court  of  Newfoundland.  Ple%  that  the 
decree  was  made  in  respect  of  matten  stated  in  a  certain  amended  bill ;  that,  at  the  time  of 
iling  this  bin,  delbndant  was,  and  thence  hitherto  hath  been,  and  still  is^  resident  out  of  the 
Juiisdiction  of  the  said  Court;  that  he  was  nerer  senred  with  any  copy  of  the  amended  bill, 
and  nerer  had  notice  of  any  process  calling  upon  him  to  answer  it;  and  that  the  proceedings 
on  it  were  taken  in  his  absence  and  ex  parte. 

BepUeathm.  Tha^atllieeomaienecnMntof  the  sui^  defendant  was  wifldn  the  jurisdictton,  and 
was  duly  serred  with  process  to  answer  the  original  bill,  which  was  the  bill  afterwards  amend- 
ed. That  defendant  afterwards,  and  while  he  was  within  the  Jurisdiction,  appeared,  and  ap- 
pointed B.  to  be  hie  attorney  in  the  suit,  and  B.  became  his  attorney  anthetised  to  conduct  Us 
defenoe  thereini  andwai^  during  all  the  time  after  mentioned,  within  the  Jurisdicttonf  that 
afterwards,  while  B.  was  such  attorney  for  defendant  and  so  authorised,  the  original  bill  was 
amended ;  that  afterwards,  and  before  decree,  and  while  B.  continued  to  be  such  attorney  and 
ao  anthcriied,  B.  had  notice  of  &e  amended  biQ»  and  was  serred  wilh  process  calling  eyea 
defendant  to  answer  the  amended  bill;  and  such  pvoeeedings  were  thsieapon  had,  that  the 
decree  was  made. 

Bc^oinder.    Tliat  B.  had  not  netiee  of  lU  amended  hUi,  mode  et  fotmft.    Issue  thereon. 

MMf  that  tUs  rejoinder  did  not  put  In  Issue  the  senriee  of  proeess  to  aaawar  the  amended  hOip 
or  anything  except  notice  of  the  biU. 

nat  the  replication  was  good  after  rerdict,  as  the  meaning  of  the  replication  was  that  B.  had 
aathority  from  defondant  to  act  as  attorney  for  him  in  respeot  of  the  amended,  as  well  as  ef 
the  original,  biU ;  and  that  defendant  by  pleading  orer  to  this  allegation,  and  merely  trarera- 
ing  the  notice  to  B.,  admitted  that  the  replication  was  to  be  taken  ia  the  sense  in  which  it  must 
h»re  been  intonded,  namely  that  wUoh  made  the  replication  ralid ;  and  that  the  authority, 
mdersteod  In  this  aenae,  mM  support  the  decree*  wfaatover  might  haTO  been  the  praetiee  la 
Clmneery  in  respect  of  an  ordinary  retainer  of  an  attorney  to  ^ipear  to  an  original  UlL 

Thb  dedaration  m  Simms  v.  Henderson  was  in  debt,  on  a  deeree  of 
the  Supreme  Court  of  Newfoundland,  on  the  equity  cade,  ordering  pay* 
ment  of  a  sum  of  money  by  defendant  to  plaintilTs. 

*The  defendant  pleaded  ten  pleas.    The  fourth,  sixth,  seventh,  rut^M^^ 
eighth,  ninth,  and  tenth  led  to  demurrers,  on  which  judgment  ^ 
was  given  for  the  plaintiffs.(a)    The  fifth  is  the  only  plea  which  is 
material  to  the  points  reported. 

Plea  5.  That  the  decree  and  sentence  in  the  said  declaration  men- 
tioned were  made  upon  and  in  respect  of  the  matters  stated  in  a  certain 
amended  bill,  filed  in  the  said  Court  in  the  action  mentioned ;  and  that, 
before  and  at  the  time  of  the  filing  of  the  said  amended  bill,  defendant 
was,  and  thence  hitherto  hath  been  and  still  is,  out  of,  and  resident  out 

(a)  See  Henderson  eu  Henderson,  6  Q.  B.  288,  which  is  the  same  with  the  case  of  that  name 
a**  repertedi  and  In  which  Jndgment  was  giren  for  the  plaintiff  on  demurrer  to  pleas  4,  €^  7,  fl^ 
e^wdlS. 
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ofy  the  jnnsdictioii  of  the  said  Court ;  and  that  he  was  never  served 
any  copy  of  the  said  bill,  and  never  had  notice  of  any  process  calling 
upon  him  to  answer  the  said  bill;  and  that  the  proceedings  in  the  said 
Court  towards  and  in  making  the  said  decree  were  proceedings  had  and 
taken  in  his  absence  and  ex  parte.    Verification. 

Replication.  That,  at  the  time  of  the  commencement  of  the  snit 
wherein  the  decree  in  the  declaration  mentioned  was  pronounced  and 
made,  to  wit,  on  13th  December,  1882,  the  defendant  was  within  the 
jurisdiction  of  the  said  Court,  and  then,  and  whilst  he  was  within  the 
said  jurisdiction,  was  duly  served  with,  and  had  notice  o^  process  sued 
forth  of  the  said  Court  by  which  the  decree  was  pronounced  and  made, 
calling  upon  him,  defendant,  to  answer  a  certain  original  bill  of  oom- 

»1A1^1  P^^^  ^  ^^^  ^^  ^^  which  had  been  then  duly  ^filed  in  the 
-i  said  Court,  and  was  the  bill  which  was  afterwards  amended,  as 
in  the  said  plea  and  hereinafter  alleged ;  and  which  said  original  bill  of 
complaint  was  the  first  proceeding  in  the  said  suit :  That  defendant  did 
afterwards,  long  before  the  making  of  the  said  decree,  and  while  he  was 
within  the  said  jurisdiction,  to  wit,  on  24th  July,  1834,  appear  in  the 
said  Court,  and  did  then  appoint  one  Hugh  ^exander  Emerson,  an 
attorney  of  the  said  Court,  to  be  the  attorney  for  him,  defendant,  in  the 
said  suit ;  and  the  said  H.  A.  E.  then  accordingly  became  and  was  the 
attorney  for  defendant  and  authorized  to  conduct  his  defence  in  the  said 
suit,  and  was,  from  thence  continually  at  and  during  the  several  times 
hereinafter  mentioned,  and  until  the  making  of  the  said  decree,  within 
the  jurisdiction  of  the  said  Court.  That  afterwards,  while  H.  A.  E. 
continued  to  be,  and  was,  such  attorney  for  defendant,  and  so  authorized 
as  aforesaid,  the  said  original  bill  was  amended,  and  the  said  amended 
bill  filed  by  leave  of  the  said  Court,  after  hearing  counsel  on  behalf  of 
defendant.  That,  after  the  filing  of  the  said  amended  bill,  and  a  reason- 
able time  before  the  making  and  pronouncing  of  the  said  decree,  an  1 
while  H.  A.  E.  continued  to  be,  and  was,  such  attorney,  and  so  authorized 
AS  aforesaid,  to  wit,  on  5th  May,  1837,  H.  A.  E.  had  notice  of  the  said 
amended  bill,  and  was  then  served  with  process  sued  forth  of  the  said 
Court  in  the  said  cause,  calling  upon  defendant  to  answer  the  said 
amended  bill ;  and  such  proceedings  were  thereupon  had  that  afterwards, 
to  wit,  on  2d  June,  1841,  the  said  decree  was  so  made  m  and  by  the  said 
Supreme  Court  of  Newfoundland,  in  manner  and  form  as  in  the  declare 
tion  mentioned.    Verification. 

*10181  B^joinder :  that  H.  A.  E.  had  not  notice  of  the  said  ^amended 
bill,  in  manner,  &c. :  conclusion  to  the  country.  Issue  thereon. 
On  the  trial  of  the  cause,  Simms  v.  Henderson,  before  Lord  Dbnmak, 
C.  J.,  at  the  Middlesex  sittings  after  Michaelmas  term,  1846,  the  plain- 
tiffs, in  support  of  this  issue,  first  put  in  evidence  an  order  made  by  Lord 
Bbnman,  G.  J.,  in  December,  1845,  for  a  commission  to  examine  wit- 
nesses.   The  order,  which  was  entitled  in  both  Simms  v.  Henderson  and 


11  ADOLPHUS  &  ELLIS.  N.  S.  1018 

Henderson  v.  Henderson,  ordered  that  a  commission  should  issue  in  the 
first-mentioned  cause,  directed  to  commissioners  to  be  appointed  as  in  the 
order  directed,  to  take  evidence  by  the  examination  of  two  persons  therein 
named,  and  others,  as  witnesses  on  behalf  of  the  plaintiffs,  ^^  yivft  voce, 
at  Newfoundland,  before  such  commissioners  or  any  two  or  more  of  them, 
returnable  on  or  before  the  last  day  of  Trinity  term  next,  or  within  such 
farther  time  as  any  Judge  may  order."  ^*  And  I  further  order  that  the 
said  commission,  and  the  depositions  taken  themselves,  shall  be  returned 
to  the  office  of  the  Masters  of  this  Court,  to  be  received  in  evidence  on 
the  trial  of  the  said  first-mentioned  cause,  saving  all  just  exceptions." 
The  order  also  directed  that  the  same  commission  and  depositions  should 
in  like  manner  be  evidence  in  the  second-mentioned  cause  also. 

A  commission  issued,  in  the  same  month,  in  pursuance  of  this  order, 
was  then  tendered  in  evidence.  The  commission  was  addressed  to  three 
Commissioners,  described  as  ^^  all  of  St.  John's  in  the  island  of  Newfound- 
land :"  and  it  empowered  any  two  or  more  of  them  to  examine  the 
witnesses  vivft  voce,  and  commanded  that,  ^^  at  a  certain  day  and  place, 
or  certain  days  and  places,  to  be  appointed  by  yon  for  that  purpose,  you 
cause  the  said  witnesses  to  come  before  *you  in  Newfoundland,  r^iA-i a 
and  then  and  there  examine  each  of  them  the  sud  witnesses  ^ 
apart,"  &c.  The  commission  required  the  Commissioners  to  reduce  the 
examination  so  taken  into  writing :  ^^  And  when  yon  shall  have  so  taken 
them,  you  are  to  send  the  same,  on  or  before  the  last  day  of  Trinity 
term  next,  or  such  further  time  as  any  Judge,"  &c.  *^  shall  direct,  to  our 
said  Court  before  us  at  Westminster,  closed  up  under  your  seals  or  the 
seals  of  any  two  or  more  of  you  distinctly  and  plainly  set,  together  with 
the  several  questions  proposed,"  &c;,  ^^and  the  answers  to  such  ques- 
tions, and  this  writ,  to  be  filed  of  record  in  the  office  of  the  Masters  of 
the  same  Court,"  &o.  It  was  objected,  for  the  defendant,  that  thb  com- 
mission was  not  admissible,  because  it  was  not  warranted  by  the  order, 
the  order  having  omitted  to  give  such  *^  directions  touching  the  time, 
place,  and  manner  of  such  examination,"  as  are  required  by  stat.  1  W. 
4,  c.  22,  s.  4 ;  and  Oreville  v.  Stuls,  ant%,  p.  997,  was  referred  to.  His 
Lordship  received  the  evidence. 

The  return  and  depositions  were  then  tendered*  They  were  produced 
by  a  clerk  from  the  Master's  office,  who  stated  that  a  packet  sealed  up, 
with  the  superscription  *^To  the  Court  of  Queen's  Bench.  Charles 
Simms  and  Johanna  his  wife  against  Bethel  Henderson.  Return  to  com- 
mission for  examination  of  witnesses,  &c.,"  and  containing  the  commis- 
sion, return,  and  examinations  produced,  had  been  brought  to  him  at  the 
eud  of  May  last,  by  a  person  whom  he  had  never  seen  before  or  since. 
It  was  also  proved  that  the  commission  returned  was  the  same  which  had 
been  issued,  and  that  it  had  been  sent  by  post  addressed  to  the  |)erson8 
appointed  Commissioners  at  Newfoundland   shortly  after  it  issued; 
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'^lOSOl  *^^  ^^  signatores  of  the  persons  by  whom  the  return  psr- 
^  ported  to  have  been  made  were  the  signatores  of  snch  Commis- 
sioners ;  and  that  ihej  were  living  at  St.  John's  in  Newfonndlandy  at 
which  plaoe  the  retom  purported  to  have  been  made,  about  seyen  years 
before  the  return,  and,  also  about  three  months  after  it.  The  return  and 
depositions  exhibited  no  traces  of  interlineation  or  erasure.  The  depo- 
sitions contained  separate  examinations.  It  was  objected  that  eYidenee 
should  haye  been  giyen  that  the  return  was  in  the  same  condition  as 
when  sent  by  the  Gommissionersy  and  also  that  the  witnesses  were  exa* 
mined  apart.  These  objections  were  oyerruled.  The  exanunations  con- 
tained eyidence  that  Emerson  had  notice  of  the  amended  bilL  It  wis 
objected  that  this  was  insufficient,  as  the  rejoinder  also  put  in  issue  the 
ayerment  that  Emerson  was  senred  with  process  to  answ»  the  amended 

bm. 

Lord  DissuAS^  G.  J.,  directed  a  yerdict  for  the  pIaintifEsi,(a)  and  gave 
the  defendant  leave  to  move  to  enter  a  nonsuit.  A  verdict  was  taken 
in  the  case  of  Henderson  v.  Henderson  also,  subject  to.  the  same  objec- 
tions. 

BarftaWj  in  Hilary  term,  1847,  obtained  a  rule  nisi  to  enter  a  nonsuit, 
or  to  arrest  the  judgment  on  the  ground  that  the  replication  did  not  show 
any  authority  in  Emerson  to  act  for  the  defendant  except  in  the  original 
suit. 

The  case  was  argued  in  last  Michaelmas  vaeation.(i) 

Sir  JP.  JTeSy,  JE.  J.  LUydj  and  JZl  Sill  showed  cause.     The  directions 
^10211  8^^^^  ^7  ^  order  respecting  the  place  *and  time  for  executing 
the  commission  are  sufficient.    The  commission  is  to  be  returned 
before  a  certain  day ;  this  is  a  sufficient  limitation  of  time;  greater  par- 
ticularity was  superfluous,  and  impracticable  also,  for  the  length  of  the 
voyage  was  uncertain.    Then,  as  to  place :  Newfoundland  is  named ;  this 
is  sufficient  to  show  that  the  commission  was  to  be  executed  at  a  place 
within  the  provisions  of  stat.  1  W«  4,  c.  22 :  no  more  was  necesssry. 
If  more  was  necessary,  how  much  more  ?    Must  the  street  be  named,  or 
«yen  the  building,  in  which  the  commission  is  to  be  executed  ?    As  to 
the  proof  of  the  return,  whatever  strictness  may  prevail  in  courts  of 
equity,  the  courts  of  common  law  in  these  proceedings  exercise  a  statu- 
table authority;  and  it  was  proved  that  the  return  was  the  return  of  the 
Commissioners,  and  also,  as  there  were  no  interlineations  or  erasuro^ 
that  it  was  produced  at  the  trial  in  the  same  condition  as  when  sent  by 
the  Commissioners.    As  to  the  objection  that  the  return  does  not  state 
that  the  witnesses  were  examined  apart,  the  proceedings  are  entitled  to 
a  fair  and  liberal  interpretation ;  and  it  is  to  be  presumed  that  they  were 
examined  apart ;  Begina  v.  Douglas,  16  Law  J.  (N.  S.)  Q.  B.  417.(«)    3%e 

(«)  Then  wore  laaMt  of  SmI  abo  tm.  the  flni»  teeond,  md  third  pltM;  oa  which  the  jjkkMk 
hid  %  verdiot 
(&)  December  6th  Mid  7th.    Before  Lord  Dsmuir,  C.  J.,  PAmBOV,  Wiobtxav,  a&d  XiUkii 
(e)'  See  p.  1009^  note  (6),  a&t). 
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earaminationg  oompleidy  eslablidied  the  iflsne,  which  excluded  any  qiiee* 
tion  as  to  seryice  of  process  to  answer  the-  amended  bilL  Lastly^  the 
replication  is  good.  It  states  that  Emerson  had  notice  of  the  amended 
bill,  and  was  served  with  process  to  answer  it  while  he  continued  defend- 
ant's attorney. 

They  then  cited  authorities  on  the  practice  of  the  Court  of  Chancery 
in  allowing  service  of  jMrocess  to  answer  an  amended  bill  on  the  attorney 
in  the  original  *suit.  This  point  was  more  fully  argued  on  a  r«i  aoo 
subsequent  day  in  Henderson  v.  Henders<m :  and  the  ground  on  '' 
which  the  judgment  of  the  Court  in  the  two  cases  proceeded  renders  any 
detail  of  this  part  of  the  argument  unnecessary. 

BarHaw  and  J7.  .8.  BagMkawej  contri.  Stat.  1  W.  4,  c.  22,  s.  4,  is 
peremptory  in  requiring  that  the  order  should  give  directions  as  to  the 
time  and  place  for  executing  the  commission ;  as  to  *^  all  other  matters 
and  circumstances,"  it  may  be  that  it  is  left  to  the  Judge's  discretion 
whether  he  will  give  any  directions  about  them.  Considering  the  great 
extent  of  the  country  described  aS  Newfoundland,  the  order,  virtually, 
gives  no  directions  as  to  place ;  and  it,  literally,  omits  any  directi<m  as 
to  time.  Perhaps  it  would  have  been  sufficient  if  the  order  had  expressly 
reserved  power  to  the  Commissioners  to  fix  place  and  time ;  but  it  hu 
not  done  so,  and  therefore  does  not  warrant  the  commission.  Then,  the 
return  was  not  properly  proved :  some  person  should  have  testified  that 
lie  had  received  it  from  the  hands  of  the  Commissioners.  The  practice 
of  the  Court  of  Chancery  is  quite  reasonable  in  this  respect ;  the  mes- 
aenger  who  brings  the  return  makes  oath  that  he  himself  had  it  from 
the  Commissioners,  and  that  it  is  in  the  same  state  as  when  he  received 
it ;  Cox  V.  Newman,  2  Yes.  k  B.  168, 170.  Section  10  of  sUt.  1  W. 
4,  c.  22,  under  which  the  courts  of  common  law  act  in  issuing  these 
commissions,  dispenses,  under  certain  specified  circumstances  only,  with 
proof  of  the  signature  of  the  Commissioners :  the  common  law  courts, 
therefore,  should  be  at  least  as  strict  as  the  Court  of  Chancery  in 
requiring  the  return  '^to  be  authenticated.  It  is  not  to  be  jhto-  r«i  o28 
sumed  that  the  witnesses  were  examined  apart.  The  Court  of  '' 
Chancery  will  not  presume  even  that  the  Commissioners  have  taken  the 
oaths  prescribed  to  them  before  acting ;  Brydges  v.  Branfill,  12  Sim. 
384.  The  issue  on  the  plaintifis'  part  was  not  satisfied  without  proof 
that  Emerson  had  been  served  with  process  to  answer  the  amended  bill. 
The  rejoinder  traverses  the  notice  of  the  amended  bill  mode  et  formft ; 
every  part  of  the  replication  is  important ;  and  it  is  clear  that  the  repli- 
cation means  that  Emerson  had  notice  of  the  amended  bill  by  service  of 
process  to  answer.    (They  then  contended  that  the  replication  was  bad.) 

Cur.  adv.  vuft. 

At  the  close  of  the  above  argument,  it  was  arranged  that  counsel  should 
be  heard  in  Henderson  v.  Henderson,  on  the  quesUon  whether  it  appeared, 
on  the  record,  that  the  decree  had  been  made  under  circumstances  which 
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this  Court  could  see  to  be  such  as  would  render  its  enforcement  a  viola- 
tion of  justice.    In  Hilary  term,  1847,(a) 

E.  J.  Lloyd  showed  cause.  The  record  shows  that  Emerson  was 
appointed  by  the  defendant  his  attorney  in  the  soit ;  and  that  the  biU 
was  amended,  and  notice  thereof  given  to  Emerson,  and  process  served 
on  him,  while  he  continued  attorney  in  the  suit.  The  fact  of  the  notice 
is  the  only  matter  traversed ;  and  the  traverse  is  found  for  the  plaintiff. 
After  verdict,  the  untraversed  allegations  must  be  understood  as  assert- 
*10241  "^S  ^^  Emerson  was  authorized  to  act  in  the  suit  in  which  ^the 
-^  decree  referred  to  by  the  declaration  was  made,  that  is,  as  attor- 
ney, not  simply  for  the  purpose  of  dealing  with  the  original  biU,  but 
throughout.  That  being  so,  there  is  nothing  repugnant  to  natural  juatiee 
in  holding  that  notice  to  Emerson  was  notice  to  the  defendant.  Whether 
or  not  this  is  consistent  with  the  practice  of  the  Supreme  Court  of  New- 
foundland cannot  be  inquired  into  in  the  present  proceeding,  but  was  a 
question  for  that  Court,  or  upon  appeal  from  it ;  Ex  parte  Smyth,  3  A. 
&  E.  719,  Martin  v.  Nicolls,  8  Sim.  458  (which,  as  to  a  foreign  judg- 
ment, is  not  actually  overruled  by  Houlditch  v.  Donegal,  8  Bligh,  N.  S. 
801,  842),  Henderson  v.  Henderson,  6  Q.  B.  288,  8  Hare,  100, 113, 117, 
in  this  Court  and  before  Wigbam,  Y.  C.  Further,  the  course  is  correct 
as  a  matter  of  practice.  (On  this  point  he  referred  to  Roberts  v.  Wors- 
ley,  2  Cox,  889,  Orders  in  Chancery  of  8d  April  1828,  20,  1  Smith's 
Chan.  Prac.  560,(i)  stat.  5  G.  4,  c.  67, 1  Darnell's  Practice,  p.  417  (2d 
ed.).  Smith  v.  The  Hibernian  Mine  Company,  1  Sch.  &  Lef.  288,  Hob- 
house  V.  Courtney,  12  Sim.  140,  Murray  v.  Vipart,  1  PhilL  R.  521^ 
Sewell  V.  Oodden,  1  De  Gez  &  Sm.  126. 

S.  B.  Bagihawej  contr^.  The  record  in  fact  shows  no  more  than  that 
Emerson  was  an  attorney  in  the  suit  as  to  the  original  bilL  This  being 
so,  the  decree  has  passed  against  the  defendant  on  the  amended  bill,  with- 
out his  having  been  called  upon.  That  is  contrary  to  natural  justice ; 
*102^1  ^^^  ^^  result  is  an  absence  of  ^jurisdiction  in  the  Supreme  Court 
^  of  Newfoundland.  The  general  doctrine,  therefore,  that  the  pro- 
ceedings of  a  competent  Court  can  be  examined  only  on  appeal^  does  not 
apply,  the  Court  not  being  competent  here,  for  want  of  jurisdiction. 
Then,  if  the  question  turn  on  the  practice,  the  proceeding  cannot  be  sup- 
ported. (He  commented  on  the  authorities  cited  on  the  other  side,  and 
referred  also  to  Pennington  v.  Lord  Muncaster,  1  Madd.  555,  and  Tha 
Marquis  of  Hertford  v.  Suisse,  18  Sim.  489.  Our.  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  term  (May  9th),  delivered  the  judgment 
of  the  Court. 

In  this  case  a  rule  for  a  new  trial  was  moved  for  upon  objections  to 
the  commission  for  examining  witnesses.  But  it  appears  to  us  that  the 
place,  the  time,  and  thd  manner  of  examining  witnesses  were  regularly 

(al  January  12th.    BafoM  Lord  Dshxav,  C.  J.,  PAnssoVy  Wiobtmaf,  and  Esu^  Ja. 
(6)  Sea  orders  of  Sth  May,  1846,  L  zxtL;  1  PhiUips's  Bep.  IzL  IzzU. 
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provided  for,  as  they  were  to  be  examined  vivft  roce  at  Newfonnd- 
laad  before  the  return  day  of  the  commission.  It  is  to  be  presumed  that 
they  were  examined  apart,  as  the  depositions  purport  to  contain  separate 
examinations,  and  there  is  no  reason  for  supposing  that  they  were 
examined  together ;  and  the  presumption  is  that  the  Commissioners  did 
their  duty.  There  was  more  than  sufficient  proof  of  the  due  return  of 
the  commission. 

The  defendant  has  further  objected  that  judgment  ought  not  to  be 
given  for  the  plaintiff  by  reason  of  the  facts  appearing  on  the  fifth  issue. 
The  declaration  alleges  a  regular  decree.  The  fifth  plea  alleges  that  the 
decree  was  made  in  respect  of  an  amended  bill,  *and  that  before  ^^^  ^^^ 
the  filing  thereof  the  defendant  was  out  of  the  jurisdiction  of  the  l- 
Court,  and  has  so  continued ;  that  he  was  not  served  with  a  copy  of  such 
biU,  and  had  no  notice  of  any  process  thereon,  and  that  the  proceedings 
were  taken  in  his  absence  and  ex  parte.  The  replication  thereto  alleges 
that  at  the  commencement  of  the  suit,  the  defendant  was  within  the  juris- 
diction, and  was  duly  served  with  process  in  respect  of  the  original  bill 
in  the  suit,  and  appeared,  and  appointed  H.  A.  Emerson  to  be  the  attor- 
ney for  him  the  defendant  in  the  suit,  and  Emerson  accordingly  became 
the  attorney  of  the  defendant  and  authorized  to  conduct  his  defence  in 
the  suit ;  and  that,  while  he  was  such  attorney  so  authorized,  he  had 
.  notice  of  the  amended  bill.  The  rejoinder  traverses  the  notice ;  and  the 
issue  thereon  is  found  for  the  plaintiff* 

Upon  these  pleadings  the  defendant  has  contended  that  Emerson  had 
no  authority  to  act  as  the  attorney  of  the  defendant  in  respect  of  the 
amended  bill,  because  it  was  said  that,  by  the  rules  of  practice  in  the 
Court  of  Chancery,  an  authority  to  act  as  attorney  in  respect  of  an  ori- 
ginal bill  was  no  authority  so  to  act  in  respect  of  an  amended  bill.  But 
we  take  it  to  be  clear  that  the  plaintiff  intended  to  allege  that  Emerson 
had  authority  from  the  defendant  to  act  as  attorney  for  him  during  the 
whole  suit,  and  as  well  in  respect  of  the  amended  bill  as  of  the  original 
bill ;  and  that  the  defendant,  by  pleading  over  to  this  allegation  and 
merely  traversing  the  notice  to  Emerson,  admits  that  it  is  to  be  taken  in 
the  sense  which  the  plaintiff  must  have  intended,  viz.  the  sense  which 
makes  the  replication  valid.  Now,  if  an  authority  was  given  by  the 
defendant,  about  to  leave  the  jurisdiction,  to  an  attorney  to  act  for  him 
in  *respect  of  the  original  and  all  amended  bills  that  might  be  r^^r^^fr 
filed  in  the  suit,  such  authority  would  support  the  present  decree,  '- 
whatever  may  have  been  the  rules  of  practice  in  the  Court  of  Chancery 
in  respect  of  an  ordinary  retainer  to  an  attorney  to  appear  to  an 
original  bill.  After  the  plaintiff  has  incurred  the  expense  of  a  trial  upon 
an  issue  chosen  by  the  defendant,  justice  and  the  rules  of  law  require 
that  we  should  endeavour  so  to  construe  the  pleadings,  as  to  make  the 
trial  effective. 

The  judgment  therefore  is  for  the  pluntiff.        Rule  discharged.(a) 

(a)  Th«  OMO  of  SiauBf  v.  HondMnon  Ii  xvportod  b j  H.  DsrlfOBi  Biq. 

8D 


10S8  REGINA  *.  FONTAINE  MORIAn.  E.  Y.  1848. 


•1028]  •EASTEE  VACATION.^ 

The  QUEEN  v.  EOITCAINE  HOBEAU.    IR9 18. 

F«  ffii  indlctod  ftir  po^urj  oommHitod  1^  dopodngf  io  an  aflidftTH  in  s  chim  wlicfBlii  lic^  Kf  w 
plaJntU^  Mkd  B.  def«iidaiit^  th«t  B.  owed  him  (02.  Held  that,  in  gopporft  of  Ihii  liiiliilwMt 
erldenoo  waa  not  admiHiUe  thmt  the  onie  of  F.  acaiiiat  S.  wm^  After  the  makiDf  of  liw  lA- 
dayity  referred  bj  couent^  tad  an  award  made  that  E.  owed  nothing  to  F. 

Inbictmxnt  in  the  Central  Crinunal  Court.  The  first  count  charged 
that  Peter  Armand  Leconte  de  Fontaine  McMreao,  Lite  o^  &c.y  vilfoUj 
and  malidonsly  contriTingi  &c.,  to  agg^eve  one  Emile  Encontre,  and 
ugnstly  and  maliciously  to  cause  him  to  be  arrested  for  the  sum  of  502. 
by  virtue  of  a  certain  writ,  frc.,  to  be  saed  ont  and  prosecuted  at  the  soit 
of  him,  defendant,  0%  Jtc,  at,  &c,  came  in  his  own  proper  person, 
before  Sir  John  Wiluahs,  Knight,  since  deceased,  then  being  one  of  the 
Justices  of  the  Court  of  Queen's  Bench,  and  then  and  there  produced  a 
certain  affidavit  in  writiog  of  him,  defendant,  and  then  and  there,  before 
the  said  Sir  J.  W.,  in  due  form  of  law  was  sworn,  fto,  the  said  Sir  J. 
W.  then  and  there  having  lawful  and  competent  power,  &c.,  to  administer, 
&C. ;  and  that  defendant,  being  so  sworn  as  aforesaid,  &;c^  then  and 
there,  upon  his  oath  aforesaid,  before  the  said  Sir  J.  W*,  the  said  Sir  J. 
W.  then  and  there  having  lawful,  &a,  falsely,  corruptly,  knowingly, 
wilfuDy,  and  maliciously,  in  and  by  lus  said  affidavit  in  writing,  did 
depose  and  swear  (amongst  other  things)  in  substance,  &c» :  That  EmUe 
Sncontre,  late  of,  &c.,  but  then  of,  fcc.,  in  the  coun^,  &c  (meaning 

*10291  ^^^^^7  ^^  '^^  ^-  ^*)>  ^^^  ^^  j^dy  uid  truly  ^indebted  to 
^  the  then  deponent  (meaning  thereby  himself  (a))  in  the  sum  of 

SOL  and  upwards,  for  work  and  labour  done  by  the  then  deponent  for 

the  said  E,  E. ;  and  also  for  money  lent  and  advanced  to,  and  paid,  laid 

out,  and  expended  by  the  then  deponent  for  the  use  of^  the  said  E.  E^ 

and  at  his  request :  Whereas,  in  truth  and  in  fact,  at  the  time  the 

defendant  took  his  said  oath,  &c.,  and  made  his  affidavit  aforesaid^  he, 

the  said  £.  E.,  was  not  justly  and  truly  indebted  to  the  defendant  in  the 

sum  of  502.  and  upwards,  for  work  and  labour,  &c. ;  and  also  for  money 

lent  and  advanced,  paid,  laid  out,  and  expended  by  him,  kc. ;  and  whereas 

the  said  E.  E.,  at  the  time  the  defendant  so  swore  and  made  affidavit  aa 

aforesaid,  was  not  indebted  to  hirr.,  defendant,  in  the  sum  of  502.  and 

upwards,  on  any  account  whatever ;  but  was  indebted  to  him  in  a  small 

sum  of  money  only,  under  the  sum  of  202.,  to  wit,  152. 11«.  and  no  more^ 

as  defendant,  at  the  time  he  so  swore  and  made  affidavit  as  aforesaid^ 

well  knew.    And  so  the  jurors,  &c.  (the  common  condusion,  finding 

pequry,) 

(a)  The  Court  lat  on  the  18th  and  16th  of  Ifay. 

(()  There  were  abnilar  hmnendoea  after  tretj  sobMqvent  aentioii  of  th«  piofMnlof 
defcndaat  rMpectivelj. 
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Count  2.  That,  before  the  oommission  of  the  offenoe  after  mentioned^ 
an  aetion  of  debt  had  been  commenced  in  the  Queen's  Bench,  in  which 
action  the  present  defendant  was  plaintiff  and  the  said  E.  K  was  defend- 
ant :  that  the  present  defendant,  contriying,  &e.,  wrongfully  and  without 
just  cause  to  induce  the  said  Sir  J.  W.,  Knight,  deceased,  then  being  one 
of  the  Judges,  &c.,  by  a  certain  special  order  of  him,  Sir  J.  W.,  to  durect 
that  the  said  E.  E.  should  be  held  to  bail  in  a  large  sum  of  money,  to 
wit,  501.,  and  further  contrimg,  &c.,  wrongfully,  &c.,  to  sue  out  a 
^writ  of  capias  against  E.  E.,  whereby  E.  E.  might  be  arrested,  ^ 
afterwards,  and  before  final  judgment  had  been  obtained  in  the  ^ 
said  action,  to  wit,  &a,  at,  &c.,  came,  &c. :  the  count  then  alleged  the 
coming  before  Sir  J.  W.,  production  of  affidarit,  and  swearing  as  in  the 
first  count :  and  the  deposition  was  then  set  out,  and  perjury  assigned 
as  in  the  first  count. 

The  indictment  was  removed  into  this  Court:  and  the  defendant 
pleaded  Not  guilty. 

On  the  trial,  before  Lord  Dbnman,  C.  J.,  at  the  Middlesex  sittings 
after  Trinity  term,  1847,  it  was  proved,  on  behalf  of  the  prosecution, 
that  the  affidavit  was  made  as  alleged  in  the  indictment,  and  that  the 
cause  mentioned  in  the  second  count,  in  which  that  affidavit  was  sworn, 
came  on  for  trial,  after  the  finding  of  the  bill  of  indictment,  at  the  Sur- 
rey Spring  assizes,  1847.  The  cause  and  all  matters  in  dispute  between 
the  parties  were  referred  by  consent  to  a  barrister.  It  appeared  that  in 
that  action  the  plaintiff,  the  present  defendant,  claimed  two  items  of 
272.  2$.  Sd.  and  111.  12«.  1<2.,  which,  together  with  151.  lU  (admitted 
in  the  present  indictment  to  be  owing  from  the  prosecutor  to  the  now 
defendant),  would  make  up  54{.  59.  9<2.,  so  as  to  satisfy  the  affidavit. 
The  arbitrator,  however,  awarded  that  the  prosecutor  owed  nothing  to 
the  now  defendant.  This  award  was  offered  in  evidence,  on  the  part  of 
the  prosecutor,  to  show  the  falsehood  of  the  affidavit,  and,  after  objection 
made,  was  admitted.     Verdict,  Guilty. 

In  Michaelmas  term,  1847,  Sir  F.  Tke^iger  obtained  a  rule  nisi  for  a 
new  trial,  on  account  of  the  reception  of  this  evidence.    In  la8tterm,(a) 

*Sheey  Serjt.,  and  BaviUf  showed  cause.  The  evidence  is  ob-  r«i  qqi 
jected  to,  on  the  ground  that  the  parties  to  the  original  action  '' 
and  to  the  arbitration  are  not  identical  with  the  parties  upon  this  indict- 
ment, who  are  the  Crown  and  the  defendant :  and  reliance  is  placed  on 
1  Stark.  Ev.  261  (8d  ed.),  which  contains  the  substance  of  the  argument 
urged  in  support  of  the  motion :  ^^  It  is  a  general  rule,  that  a  verdict  shall 
not  be  used  as  evidence  against  a  man  where  the  opposite  verdict  would 
not  have  been  evidence  for  him ;  in  other  words  the  benefit  to  be  derived 
from  the  verdict  must  be  mutual.  This  seems  to  be  no  more  than  a 
branch  of  the  former  rule,  that  to  make  the  judgment  conclusive  evidence 
the  parties  must  be  the  same,  for  then  the  benefit  and  prejudice  would  be 

(a)  Apdl  27Uiy  1848.   Belbn  Lord  Dmiir,  0.  J.»  Coimbxdvm,  Wiosnui^  and  JSaoM,  Ji. 
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mutoal  and  reciprocal.  Where  the  parties  are  not  the  same,  one  who 
would  not  have  been  prejudiced  by  the  verdict  cannot  afterwuds  make 
use  of  it,  for  and  (a)  between  him  and  a  party  to  such  verdict  the  matter 
18  res  nova,  although  his  title  torn  upon  the  same  point.  And  the  ver- 
dict ought  not  to  be  admitted  to  prejudice  the  jury  against  the  former 
litigant.  Besides,  the  former  verdict  may  have  been  obtained  upon  the 
evidence  of  the  party  who  afterwards  seeks  to  take  advantage  of  it;  and 
this  is  one  reason  why  a  conviction  upon  an  indictment  at  the  suit  of  the 
King  is  not  evidence  in  a  civil  action.  From  the  principles  announced, 
it  seems  to  be  a  general  consequence  that  a  verdict  in  a  civil  proceeding 
will  not  be  evidence  either  against  or  for  a  party  in  a  criminal  proceed- 
ing. The  acquittal  in  an  action  ought  not  to  be  admitted  as  evidence  in 
'^lOSS!  ^^  ^^  ^^  ^indictment,  because  the  parties  are  not  the  same,  and 

-'  the  King  or  the  public  ought  not  to  be  prejudiced  by  the  default 
of  a  private  person  in  seeking  his  remedy  for  an  injury  to  himself;  espe- 
cially as  upon  the  trial  of  the  indictment  the  testimony  of  the  former 
plaintiff  is  admissible,  which  was  before  excluded  by  his  being  a  party  to 
the  cause.  By  such  additional  evidence  the  jury  may  be  induced  to  come 
to  a  contrary  conclusion.  Neither,  as  it  seems,  is  a  verdict  for  the  plain- 
tiff in  a  civil  action  evidence  upon  an  indictment  ;{b)  for  although  die 
defendant  has  had  the  opportunity  to  cross-examine  the  witnesses  and  con- 
trovert the  testimony  of  his  opponent,  yet  it  would  be  hard  that  upon  a 
criminal  charge,  which  concerns  his  liberty,  or  even  his  life,  he  should  he 
bound  by  any  default  of  his  in  defending  his  property.  In  addition  to 
this,  there  is  a  want  of  mutuality ;  the  parties  are  not  the  same,  and  the 
party  would  lose  the  privilege  of  proceeding  against  the  jury  in  case  of 
a  false  verdict,  by  attaint."  Now  the  objection  arising  from  the  partj 
having  been  a  witness  does  not  exist  where  it  is  sought  to  give  a  ciTiI 
proceeding  in  proof  of  an  indictment,  because  the  party  cannot  hare 
been  a  witness  in  the  first  proceeding,  but  may  be  a  witness  in  the  second. 
[Lord  Denmak,  C.  J.  I  received  the  evidence  only  because  I  thought  that 
the  arbitrator  was  a  person  selected  by  the  parties  to  try  the  fact.  I  think 
that  is  the  only  ground  upon  which,  if  at  aU,  my  ruling  can  be  supported.] 
That  principle  is  sufficient :  as  between  the  two  parties  the  fact  is  con- 
clusively found.  The  case  is  stronger  than  that  of  a  judgment  in  invitmn. 
♦10381  [Coi^BBiDGB,  J.  Mr.  *Ro8coe  (<?)  cites,  from  2  Phil.  Ev.  208, 7th 

-^  ed.,  a  ruling  of  Lord  Tsntbbden,  at  Nisi  prius,  that  a  plea  of 
Guilty  to  an  indictment  for  assault  could  not  be  given  in  evidence  against 

(a)"A«"? 

(fr)  Mr.  StarUe  refers  to  the  Trial  of  the  Dnchen  of  Kingston,  20  How.  Bt  Tr.  S55.  He  eiM 
fat  fi.  pb  222,  of  the  foU .  (HaigraresO  edition,  oorresponding  with  toL  20,  p|».  4S5— 4n,  ef  As 
f n.  (HtfWeU's.) 

(c)  Digest  of  the  Law  of  Eridence,  Ae.,  at  Nisi  Prins,  p.  139  (7th  ed.).  It  aeems,  howBT«> 
that  Mr.  PhiUipps  dtes  the  decision  as  a  holding  that  snch  STidenoe  is  not  eoneimnv$  as  to  Ui 
giiUl^ToLiLp.  628,  8thed.,and9thed.ToLiLp.  25,where  he  says  that  the  0fldenee  "sscsi^ 
at  least,  to  be  admissible."  Mr.  PhiUipps  refers  to  Lamb  Eiren.  B.  IV.  e.  9,  p.  530  (ed.  1619^ 
where  Yoarb.  Pasoh.  11  H.  4^  foL  65  A,  pL  21,  and  HiL  9  H.  0,  foL  60  A,  pL  8,  are  dted. 
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the  same  defendant  when  sued  in  a  civil  action  for  the  same  aasanlt.]  A 
plea  of  Guilty,  in  such  a  case,  is  often  rather  a  matter  of  arrangement 
than  an  ayowal  of  guilt.  [Lord  Denman,  C.  J.  I  do  not  think  Lord 
Tbnterden  could  have  ruled  so :  why  does  what  a  man  says  of  himself 
cease  to  be  CYidence  by  being  said  in  Court  7]  Mr.  Phillipps,  accordingly, 
puts  it  as  ^'  in  the  nature  of  an  admission ;"  vol.  ii.  p.  25  (9th  ed.).  In 
Bex  V.  Inhabitants  of  St.  Pancras,  1  Peake's  N.  P.  C.  219,  Lord  Ken- 
ton distinguished  between  the  effects  of  acquittals  and  conYictions  as 
evidence  in  after  proceedings :  the  latter  he  held  conclusive. 

Sir  JP.  Theiiger  and  T.  JoneM^  contrd,.     The  award  cannot  be  put  on 
any  higher  ground  than  the  verdict  of  a  jury.     The  objection  arising 
from  a  party  to  a  civil  cause  having  possibly  been  a  witness  in  a  criminal 
proceeding  cannot  be  the  foundation  of  the  rule  which  excludes  one 
proceeding  from  being  evidence  in  another:  the  judgment  of  the  Court, 
of  Exchequer  in  Blakemore  v.  Olamorganshire  Canal  Company,  2  C.  M. 
h  B.  133,  189,  S.  C.  5  Tyrwh.  608,  609,  seems  to  negative  this  princi- 
ple.  The  rule  must  therefore  rest  on  principles  common  to  the  two  cases 
of  a  criminal  ^proceeding  offered  in  proof  in  a  civil  case,  and  r«i  aq^ 
vice  V€T%d.    Now,  that  a  verdict  or  sentence  in  a  criminal  pro-  ^ 
ceeding  is  not  evidence  in  a  civil  action,  appears  from  Brownsword  v.. 
Edwards,  2  Yes.  sen.  248,  246,  and  Gibson  v.  M'Carty,  Ca.  E.  B.  Temp.. 
Hard.  311.     The  real  objection  is  the  want  of  mutmility,  arising  from 
the  parties  not  being  identical,  which  was  insisted  on  by  Pratt,  J.,  in 
Jones  V.  White,  1  Str.  68,  and  which  was  assumed  as  valid  by  Lord 
Tenterden,  in  Ward  v.  Wilkinson,  4  B.  &  Aid.  410,  412.    That  is  the 
ground  on  which  the  objection  is  put  in  2  Phil.  Ev.  28  (9th  ed.) ;  and  it 
is  also  insisted  on  in  Professor  Ghreenleaf 's  Law  of  Evidence,  s.  537,  p.. 
575  (ed.  1842),  and  noticed  in  Oilb.  Ev.  p.  27,  28,  6th  ed.  But,  furthei^. 
the  question  was  not  the  same  in  these  two  cases.     The  issue  on  the 
indictment  involved  knowledge  by  the  defendant  that  the  fact  was  thet 
contrary  of  what  he  swore  it  to  be :  the  fact  alone  is  in  question  in  the^ 
civil  cause.    [Lord  Dbnman,  C.  J.   The  fact  is  one  step  in  the  proof  of 
the  indictment.     If  the  defendant  had  referred  to  his  clerk  for  the  state 
of  the  account,  would  not  the  clerk's  declaration  be  evidence  on  the 
indictment?]    The  clerk  would  be  the  agent  of  the  defendant.    But 
the  arbitrator  is  not  such  agent :  he  takes  the  place  of  the  jury  for  the 
purpose  of  ascertaining  a  fact  which,  after  issue  joined,  must  be  decided 
one  way  or  other.     His  being  substituted  for  the  jury  cannot  invest  him> 
with  the  character  of  an  agent  entitled  to  make  an  admission.    [Colb- 
BIDGE,  J.     The  defendant  agreed  to  be  bound,  in  the  civil  issue,  by  the 
award.]     That  is  all.     [BoviU  referred  to  the  case  of  an  order  of  remo- 
yal  not  appealed  against,  which  proves  the  settlement  as  between  any 
parties.     Golebidqe,  J.    That  is  in  the  nature  of  a  '^judgment  r^^Qsg 
in  rem.(a)]    It  waa  held,  in  Rex  v.  The  Warden  of  the  Fleet,  ^ 

(a)  8m  RigiM  V.  PhilUpf,  8  Q.  B.  745,  764. 
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•P 


12  Mod.  88T,  889,  that  a  conyioti<m  of  battery  would  not  be  eyidenee 
in  an  action  for  the  same  battery,  nor  vice  rent ;  and  that  records  of 
conviction  or  yerdicts  could  not  be  given  u  evideaoe  where  the  benefit 
would  not  be  mutual.  Cfur.  adv.  vtdL 

Lord  Dekjuk,  C.  J.,  now  deKvered  jadgment. 

This  was  an  indictment  for  perjury  in  an  affidavit  to  found  aa  appliok- 
tion  for  a  capias,  aUeging  that  the  defendant  in  that  suit,  the  prosecator 
of  this  indictment^  was  indebted  to  him  in  the  sum  of  502. 

In  order  to  prove  the  fabehood  of  that  aBeg^tion,  an  award  was  put 
in  evidence  at  the  trial.  After  the  indictment  was  found,  the  cause 
between  the  parties  came  on  at  the  assizes^  and  was  then  referred  to  the 
arbitration  of  a  barrister,  who  decided  in  favour  of  the  defendant,  that 
he  owed  nothing  to  the  plaintiff.  His  award  iis  the  document  objecteJ 
to,  but  admitted. 

On  a  motion  for  a  new  trial  on  this  ground,  we  are  of  opinion  that  * 
was  improperly  received ;  not  because  the  untruth  of  the  statement  was 
not  necessarily  inconsistent  with  the  defendant's  believing  it  to  be  troe  j 
for  his  knowledge  of  its  falsehood  would  require  to  be  proved  by  other 
evidence ;  but  because  the  decision  of  the  arbitrator  in  respect  of  thas 
foot  is  no  more  than  a  declaration  of  his  opinion,  and  there  is  no  instaow 
of  such  a  declaration  of  opinion  being  received  as  evidence  of  a  fiict  agsinat 
the  party  to  be  aflfected  by  the  proof  of  it  in  any  criminal  case. 

Bule  abaoIttte.(a) 

(«)  On  ft  aeooqd  ^M  tlitf  defmdaai  iww  fteqiiittad» 


♦1086]  *DOE,  on  the  demise  ef  THOMAS  TRBTORIAIT  MILLETT, 
V.  JOHN  NICHOLAS  RICHARDS  MILLETT.    May  18. 

Xiind8«ame  to  11.  P.  ftnd  B.  w  oo-ptreeaen,  bj  derife;  M^  nuuiied;  and  thm  IC  sad  ber  Int- 
baod,  and  D.,  raffered  a  reoorery  of  their  portions  to  the  ueiy  reeiMetirely,  of  IC'i  hvabasd  ftr 
life,  remainder  to  M.  for  life,  ranainder  to  the  hein  aad  aaiigm  of  the  aanriTOi^  aad  ef  9i  to 
ee.  Aflerwardf  D.  and  B.  mjuTtod ;  aodt  by  agreemeal^  im  1769,  reoitod  to  be  "yw 
deed  of  partition"  the  three  haabands  agreed  to  take  the  derifled  property  and  other  pi 
which  had  oome  to  the  wives  as  oo-heiressea,  at  certain  apeeifled  Talaesi  aad  to  ahare  the 
ftriaing  ttom.  the  estotes  bj^meaiis  of  that  diTiMon,  abate  and  ahaoa  aBka :  and  it  w 
that  that  agreement  should  enure  till  the  deed  of  partition  shoold  be  ezecoted.  The  hnsbanJi 
a^d  wives  entered  npon  the  reapectire  portiona;  and  they,  and  peraona  elaiming  under  thsMy 
were  poaaeaaed  thereof  respeetirely,  till  ejeetmeni  was  bronghl  as  after  mentioiied. 

The  husband  of  B.  ditd  in  1798,  hiring  devised  the  estotes  so  held  Vy  him  (nflft  betof  pan  ef  tha 
first  devised  lands)  to  B.  and  to  bis  son,  the  rento  to  be  equally  divided  between  them 
B.'8  life ;  and  after  her  death  to  the  son  in  fee.  The  widow  and  son  entered  and  took  the : 
accordingly.  The  son  died  in  1892,  leaving  T.  T.  M.  his  eldest  son  and  heir  at  lasr. 
widow  died  in  1818w  Aom  thai  Ume  tiU  183S,  T.  T.  IC  Moeived  the  lento  of  the 
held  by  E.  and  her  aon  as  above  stated.  In  1833  he  bnmght  ejectment  for  B.'s  undivided  ttirl 
part  of  the  original  estate. 

A  ease  was  stated  for  tibe  opinien  of  tha  Courts  with  Ubsriir  to  them  to  AoHPtoftimiees  at  •  Jny 
might,  the  questions  being  whether  the  plaintiif  was  baned  b7  the  petition  begun  in  175^  si 
by  the  Statato  of  Limitotions.  The  above  facto  were  se^  forth.  There  was  no  evidenee  ef  tie 
m  reeoveiy,  or  of  any  ether  preeeading  tocacrytha  aipnss— n9<nf  UMiiHo  eAe^  axiiept  tha^  to 
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IdSd,  Jt»  dfltadaaty  then  holdinj^the  lands  meB6oii«d  Ia  the  deeIer»IIoft,  had  written  to  T.  'P. 
M.,  the  lessor  of  the  pUintiff,  requesting  hfan  to  execute  n  deed,  and  go  fhiongh  some  ksfsl 
forms,  to  which  T.  T.  M.'s  wife  also  was  reqnired  to  be  a  party.  The  lands  held  by  defendanl 
were  thoee  appropriated  by  the  agreement  to  D/s  hnsband,  Who  had  died  intetfate ;  attd  D., 
•oiriTing  him,  had  dcTised  them  to  a  par^  who  had  entered  hi  1801,  iad  nnder  whom 
defendant  came  in. 

Held  that,  on  the  express  statements  it  the  case,  no  adrerse  poesession  appeared,  and  therefor* 
neno  whioh,  beiere  stnt.  8  A  4  W.  4y  o.  27,  eonld  hetre  barred  the  cjfectAent: 

That,  erea  if  tho  Court  oonld  haro  presmned  the  saffiring  of  a  reeorery  from  length  of  posietf* 
■ion,  that  presumption  was  excluded  here,  by  the  express  eridenoe  of  a  written  agreement; 
ind  the  Coort  could  at  ttoei  only  pfesAme  soiliething  done  which  would  gl^e  effeet  to  thai 


But  that,  as  no  more  appeared  to  be  contemplated  by  the  Agreement  than  a  deed  which  woi|ld  aoi 
have  barred  the  estate  tail,  the  plaintiff  was  entitled  to  judgment.- 

Sjsctvbnt  for  Me  imdivid^d  tkird  jwrt  of  eerfoin  lanob  a»d  prenMet 
isk  the  parish  of  Tjwairdrewth  in  OornwaH.  Oa  the  Inal,  before  PAm 
TSSON|  J.,  at  the  ComwaU  BunimM  aasizeay  1888,  a  yerdief  was  found  for 
the  plaiatiff,  salgeot  to  tbo  opinio*  Of  this  Oowt  on  the  foHowiiig  easow 

The  leseof  of  the  {daintiff  made  title  under  an  estate  tail  created  bj 
ihe  will  of  one  Thomas  Constable^  bearing  date  20th  February,  171^ 
**  and  by  whieh  he  devised  *the  premises  in  question,  eaBed  Pin-  -^^  ^^^ 
nick,  amongst  others,  to  his  nephew  Nieholas  Trerbrian  fbi^  life,  I* 
remainder  to  his  first  and  edier  sons  saeeessiveljp  in  taM  }  remaittder  to 
hie  daaghters  in  tail ;  remainder  to  '^f^Uiasn  T^evorian  in  tail  •^  with  the 
ultimate  remainder  to  Thomas  Constable  the  younger  in  fee.^^ 

Thomas  Constable^  the  testator,  died  seised  in  fee  on  20th  April,  1719, 
withosit  altering  his  said  will ;  and  bis  Aepkew  Nieholas  entered  and  took 
possessmn  of  the  promisee  comprifled  in  the  will.  The  said  William  T^e*- 
▼orian  died  4ch  May,  1741,  and  in^  tbe  Ufetiaie  of  the  said  Nichelas, 
leaving  &see  dau^ters,  Mary,  DoiHrnsv*  aAdf  EUsabetk  The  said  Mavy 
TreToria%  on  29dft  January,  1746^  married  Williain  Afillett  i  And,  on 
26th  July,  174&,  the  said  Keholae  TietOrian,  the  tenant  for  fife,  dieii 
unmarried  and  without  issue;  atid  the  satd  William  MHlett  and  Mary  hto 
wife^  the  said  Dorcas'  Trer^rian,  And  the  ssid  Eliss&eHh  Trerorian,. 
mitered  and  took  possession  of  Ae  seid  prmniaei. 

In  Easter  term^  21  Geo,  2,  a.  n*  1748,  a  dommon  recovery  was  didy 
suffered  by  the  said  William  MiUelt  and  Mary  his  wife,  and  the  said 
I>oroas  TroTOriany  of  tfieir  Ispo  undivided  third  parts  of  the  said  premises^ 
which  was  declared  to  enure,  as  to  one  undivided  third  part,  to  the  use* 
of  the  said;  William  Millett,  for  life,  lemainder  te  the  said  Mary  his  w^^ 
for  life,  remainder  to  the  use  of  the  heito  and  assigns  of  the  survivor  of 
them  :•  snd,  sa*  to*  the  other  undv^ided  third  part^  to  the  said  Doreae 
l^ev^orianr  in  fee^ 

On  15th  December,  1748,  Dorea8>  TrevonsBi  manried  John  SfiUett : 
and  on  28d  Mareh,  1759,  Sliaabeth  Trevoriaa  mamed*  Thomas  Milletti 

On  21it  Jeue  in  the  same  year  (1750),  the  said  '^iUiam  1^*10^8 
Millett,  John  Millett,  and    Thomas   Millett  entered  into  an  ^ 
agreement  for  the  division  of  Tresaire  and  Pinniek,  tare  of  the  estates 
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eomprised  in  the  will  of  Thomas  Conatable,  and  for  the  recovery  of  the 
latter  of  which  this  action  was  brought,  and  some  other  estates  referred 
to  in  the  agreement :  which  is  as  follows. 

*'  Memorandum,  taken  this  2lBt  of  June,  1759,  for  drawing  a  deed  of 
partition  between  William  MiUett,  of  the  parish  of  Fowey,"  fcc.,  ''and 
John  Millett,  of  the  parish  of  Ladgran,"  &c.,  '^  and  Thomas  MiUett,  oi^" 
&c.,  ''  of  certain  messuages,  lands,  and  tenements  hereafter  mentioned, 
that  is  to  say,  all  that  tenement  in  the  parish  of  Fowey  aforesaid,  called 
Tresaire,  and  all  that  tenement  in  the  parish  of  Tywardreath,  called 
'  Little  Pinnick,  and  also  all  that  part  of  a  messuage  or  tenement  in  the 
parish  of  Oolant,  called  South  Iiegaun,(a)  and  also  all  that  messuage  or 
tenement  in  the  parish  of  Ludgyan  aforesaid,  called  ColIurian,(a)  and 
also  another  part  of  the  said  last-mentioned  tenement  called  Collurian,(a) 
held  by  lease  from  Mr.  Prade,  and  also  all  that  leasehold  tenement  in 
the  parish  of  Ludgyan  aforesaid,  called  Truthal,  and  also  all  that  field(a) 
of  land  in  the  parish  of  Marasion ;  all  which  said  tenements  are  divided 
or  intended  to  be  divided  in  such  manner  as  is  here  set  forth,  that  is  to 
say :  He  the  said  William  MiUett  do  agree  to  take  the  aforesaid  tene- 
ment called  Tresaire  for  his  share,  in  the  sum  or  consideration  of  4301.: 
Ittewise  he  the  said  John  Millett  do  hereby  consent  and  agree  to  take 
the  aforesaid  tenement  caUed  Little  Pinnick  in  the  sum  or  consideration 
of  430Z. :  likewise  the  tenement  caUed  South  Legaun  in  the  sum  of  110/., 
»1  o^Ql  ^^^  ^^  share :  He  the  said  *Thomas  Millett  do  likewise  con- 
J  sent  and  agree  to  take  the  aforesaid  tenement  called  Gollnrian 
in  the  sum  of  2601. ;  and  the  aforesaid  part  which  is  held  by  lease  as 
aforesaid  of  the  said  tenement  of  CoUurian  in  the  sum  of  802. ;  likewifle 
the  aforesaid  tenement  called  Truthal  in  the  sum  of  SOL ;  with  the  afore- 
said field,  which  he  takes  in  the  sum  of  702.  And  it  is  hereby  further 
agreed,  by  and  between  the  said  parties,  that  the  money  so  arising  firom 
the  estates  by  means  of  this  division  shall  be  shared,  share  and  share 
alike,  with  all  tin  and  tin  bounds  that  shall  now  be,  between  the  parties 
to  those  presents :  and  further  it  is  hereby  declared  and  agreed,  and  the 
true  intent  and  meaning  of  these  presents  is,  that  every  clause,  sentence, 
and  thing  herein  contained  shall  be  and  enure  till  the  said  deed  or 
indenture  of  partition  be  drawn,  signed,  and  sealed,  and  delivered  hy 
the  said  parties  hereto." 

This  agreement  was  duly  executed  by  the  said  William  Millett,  John 
Millett  and  Thomas  Millett :  and,  in  pursuance  of  it,  they  respectively 
entered  and  occupied  the  estates  which  they  agreed  to  take  under  it; 
and  such  occupation  has  been  continued  by  them,  and  those  who  daim 
under  them,  as  to  the  freehold  parts  to  this  present  time,  and  as  to  snch 
parts  as  were  leasehold  until  the  terms  expired.  Thomas  MiUett  died  on 
8th  December,  1798,  having  first  duly  made  and  published  his  will,  dated 

(o)  These  premlBef  oame  to  the  daughters  of  W.  TrtTorbn  as  his  to^elrtssesy  and  not  hf 
deTise.    Bee  p.  lOiS,  post. 
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Slst  Juljy  1798,  which,  as  far  as  it  is  material  to  the  question  before  the 
Court,  is  as  follows. 

**I  give,  devise,  and  bequeath  unto  my  son  Thomas  Millett,  and  his 
heirs  and  assigns  for  ever,  from  and  immediately  after  my  decease,  all 
that  one  field  of  land  in  Marazion,"  &c.,  ^^  commonly  called  or  known 
by  the  name  of  Yenton  Hall ;"  and  also,  &c. :  devises  in  the  *same  r«i  04A 
form,  to  the  same  Thomas  Millett,  of  testator's  dwelling-house 
and  garden  in  the  parish  of  Ludgvan,  called  Gilly  House ;  and  his  dwell- 
ing-house situate  at  White  Cross  in  the  same  pai'ish,  then  in  the  posses- 
sion of  one  Joseph  Nicholls :  ^'  And  also  I  give,  devise,  and  bequeath 
unto  my  said  son  Thomas  Millett,  after  the  death  of  my  wife  Elizabeth 
Millett,  all  that  my  estate  in  the  said  parish  of  Ludgvan,  both  freehold 
and  leasehold,  commonly  called  or  known  by  the  namo  of  GoUurian ;  the 
freehold  part  to  him  and  to  his  heirs  and  assigns  for  ever,  and  the  lease- 
hold part  for  and  during  the  term  which  shall  be  then  to  come  and  expire 
therein :  but  my  will  and  meaning  further  is  that,  from  and  immediately 
after  my  death,  and  during  the  lifetime  of  my  said  wife  Elizabeth  M., 
the  rent  and  profits  of  my  estate  of  CoUurian  shall  be  equally  divided, 
share  and  share  alike,  between  my  said  wife  and  my  said  son  Thomas 
Millett." 

After  the  death  of  the  said  T.  Millett  the  testator,  the  said  Thomas 
Millett,  who  was  the  eldest  son  of  the  testator  and  the  said  Elizabeth, 
received  the  rents  of  the  field  in  Marazion,  and  continued  to  receive  the 
same  up  to  the  time  of  his  death  in  1802 ;  and  the  said  Elizabeth,  and 
the  said  Thomas,  the  son,  received  the  rents  of  CoUurian  in  the  shares 
bequeathed  to  them  by  the  will  of  T.  Millett,  the  father,  up  to  the  time 
of  his  (the  son's)  said  death. 

In  the  year  1802,  Thomas  Millett  the  son  died,  leaving  Thomas  Tre- 
vorian  Millett,  the  lessor  of  the  plantiff,  his  eldest  son  and  heir  at  law. 

Elizabeth,  the  widow  of  Thomas  the  father,  died  on  15th  May,  1818, 
having  been  in  the  receipt  of  the  rents  devised  to  her  by  his  will  (in 
which  were  comprised  the  *rents  of  the  premises  taken  by  the  r«i  041 
said  Thomas  Millett  under  the  partition  made  in  1759)  up  to  the 
time  of  her  death,  leaving  the  said  Thomas  Trevorian  Millett,  the  lessor 
of  the  plaintiff,  her  heir  at  law. 

The  following  letter  from  the  defendant  to  the  said  T.  T.  Millett,  lessor 
of  the  plaintiff,  who  was  then  stationed  in  the  preventive  service  at  Foul- 
ness Island,  formed  part  of  the  evidence  at  the  trial. 

"  London,  22d  January,  1880. — My  dear  sir :  Since  my  return  from 
Foulness  Island,  I  have  found  that  it  is  necessary  that  your  wife  should 
be  a  party  to  the  deed  I  mentioned  to  you,  as  well  as  yourself :  and  it 
will  save  me  much  expense,  and  hasten  the  business  considerably,  if  you 
and  your  wife  will  come  to  London  for  the  purpose  of  going  through  some 
legal  forms,  which  it  appears  must  at  all  events  be  done.  I  will  pay 
your  ejpensos  to  London  and  back  to  Foulness,  and  whatever  expensei 
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f/o>fi  may  moor  whilst  in  London.  If  yon  cannot  come  to  Xiondciii  I  duU 
be  obliged  to  take  two  lawyers  with  me  to  Foulness,  which  will  ocmoi 
me  considerable  expense  and  trouble.  Afl  it  is  a  great  object  to  be  eipe- 
ditioQs  in  the  business  whilst  Aa  Judges  are  sitting  in  London,  I  ibli 
be  much  obliged  if  you  will  let  me  know,  by  return  of  post,  wbetbsr  701 
can  come  to  London  with  your  wife  or  not.  Duly  say  yes  <»*  no ;  snd  I 
will  arrange  accordingly.  Will  yon  in  llie  same  letter  tell  me  whether 
yon  have  any  other  Christian  name  besides  Tbomaa ;  and  also  tell  m 
the  Christian  name  of  yonr  wife  ?  Believe  me,"  ftc.,  ^^  J.  N,  R.  Millett 
^  P.  S.  When  I  have  your  answer,  I  will  write  to  yon  again,"  tc 
^^  Tou  need  only  be  in  London  one  day.  Mr.  Thomas  Hillett,"  kc. 
4'10421  '^^  ^^^  ^^^^  Millett,  the  hnsband  of  Dorcas,  died  in  *1798, 
-I  intestate,  and  the  said  Dorcas  in  1799  (having  first  duly  midf 
md  published  her  will,  dated  22d  March,  1798,  whereby  she  deviled  tlit 
premises  in  question  called  Pinniok,  among  others,  to  bar  son  WilliiB 
Millett  in  fee),  leaving  several  sons*  William,  the  devisee,  who  w»s  ft 
younger  sop,  died  in  1801,  having  first  entered  and  taken  possession  of 
the  said  premises  devised  to  him  by  his  mother,  and  having  first  duly 
niade  and  published  his  will,  dated  17th  November,  1800,  whereby  he 
devised  all  his  lands,  tenements,  and  hereditaments  to  his  brother  Job 
Millett  in  fee.  And  John  Millett,  the  grandfather  of  the  defendint, 
having  entered  and  taken  possession  of  the  premises  devised  to  him  by 
William,  died  in  1815,  intestate,  leaving  John  Nicholas  Richards  Millett, 
the  defendant,  his  heir  at  law.  And  the  possession  of  the  said  premiMl 
^lled  Pinnick  has  continued  in  these  persons  respectively  up  to  thetiow 
pf  the  commencement  of  this  action. 

The  tenements  called  Collurian  and  South  Legaun,  and  the  field  is 
Marasion,  were  not  included  in  the  will  of  Thomas  Constable,  but  de- 
scended upon  the  said  three  daughters,  Mary,  Dorcas,  and  Elisabeth,  u 
the  heir  of  the  said  William  Trevorian. 

Evidence  was  given  at  the  trial  by  the  defendant  to  show  that,  since 
the  death  of  the  father  of  the  lessor  of  the  plaintiff,  he  the  lessor  hid 
received  from  the  tenants  o!  Collurian  certain  portions  of  the  rent; 
that  is  to  say,  on  29th  January,  1814,  IL ;  on  22d  December,  151. ;  ob 
80th  May,  SI.     The  rent  was  100  guineas  a  year. 

The  Court  were  to  be  at  liberty  to  draw  any  inference  from  the  above 
lacts  which  the  jury  might  have  drawn. 

The  questions  for  the  opinion  of  the  Court  were :    1.  Is  the  pluntf 
♦10481  ^*"®^  ^^  ^^^  partition  begun  in  *1759  ?   2.  Or  by  the  Statute 
-■  of  Limitations  7  If  he  was  barred,  a  nonsuit  was  to  be  entered: 
if  not,  the  verdict  for  the  plaintiff  was  to  stand. 

The  case  was  argued  last  term.(a) 

Jtf.  Smithj  for  the  plaintiff.  It  does  not  appear  by  the  case  that  any 
recovery  was  ever  suffered  as  to  the  one  third  part  which  the  lessor  of 

(a)  Ubj  SJy  184S.    Bafore  Lord  BuniAV,  C.  J.,  Parbsov,  WxcnmiAi,  and  Bsu^  Js> 
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the  plaintiff  claims  as  the  beir  in  tail  of  Elisabeth  Millett ;  or  that  the 
agreement  for  a  partition  was  in  anj  manner  carried  out.  The  <Rdy 
question,  thereforei  is,  whether  the  title  of  the  lessor  of  the  plaintiff  is 
barred  by  the  law  as  it  existed  in  1882,  when  this  cause  was  tried.  Now 
the  several  third  parts  of  Thomas  Constable's  estate  have,  it  is  true,  been 
occupied  by  the  persons  whose  representatives  still  hold  them,  ever  since 
1759 ;  but  that  was,  in  its  commencement,  an  occupation  by  mutual  eon^ 
sent,  and  has  never  lost  the  character  of  a  permisnve  holding.  There 
18  no  room  for  presumption :  the  origin  of  the  possession  i4>pear8,  namely^ 
an  agreement  for  partition,  which  was  never  carried  into  effect.  The  case 
is  like  that  of  a  person  let  in  under  a  contract  for  purchase,  never  com^^ 
pleted ;  Doe  dem.  Milbum  v»  Edgar,  2  New  Ca.  498.  If  a  jury,  in  this 
ouie,  were  to  presume  a  renewal  of  the  agreement  from  time  to  timei 
they  would  not  exceed  the  latitude  allowed  by  L<Nrd  Alvaslvy  in  Roe 
dem.  Pellatt  i;.  Ferrars,  S  B.  &  P.  542 :  but  no  more  is  necessary  hearv 
ilian  to  suppose  that  a  state  of  things,  once  shown  to  exist,  continued* 
In  Doe  dem.  '*'Smith  v.  Pike»  8  B.  &  Ad.  788,  where  the  lessor  of  r*i  a^j 
the  plaintiff  claimed  as  heir  in  tail,  and  proved  entxy  by  his  an-  ^ 
oestor,  but  it  appeared  that,  for  thirty-five  years  before  action  brought, 
the  defendant's  family  had  occupied,  the  title  of  the  lessor  of  the  plain- 
tiff accruing  seven  years  before  action  broughti  this  Court  refused  to 
assume  that  the  ancestor  had  conveyed  by  fine  and  recovery,  or  to  require 
proof  on  the  plaintiff's  part  that  the  defendant  had  come  in  by  some  con* 
Teyance  which  did  not  bar  the  plaintiff.  Hall  v.  Doe  dem.  Surtees,  5  B. 
k  Aid.  687,  is  a  strong  authority  against  presumption  in  such  a  case  to 
the  disadvantage  of  the  parQr  originally  entitled.  It  is  true  that  the 
doctrine  of  non-adverse  possession  is  done  away  with,  as  the  Court  of 
Sxdiequer  Chamber  laid  down  in  Nepean  v.  Doe  dem.  Knight,  2  M.  ft 
W.  894,  911,  by  stat.  8  ft  4  W.  4,  o.  27,  s.  2 ;  but  it  existed  down  to  the 
time  when  the  act  came  in  force ;  counseli  in  arguing  that  case  (2  M.  ft 
W.  905),  cited  many  authorities  for  the  position  (under  the  former  law)| 
^^that  where  the  original  entry  is  lawful,  the  mere  continuance  of  pos- 
session does  not  make  it  advene."  The  arguments  now  urged  apply  ft 
fortiori  in  the  case  of  coparceners ;  for,  before  stat.  8  ft  4  W.  4,  c.  27^  s.  12, 
eame  into  force,  possession  by  one  tenant  in  common  was  possession  by 
tiie  other,  unless  there  was  an  actual  ouster ;  Fairdaim  dem.  Smpson  «• 
Bhackleton,  5  Burr.  2604,  Peaceable  dem.  Homblower  v.  Bead,  1  East, 
568,  575.  Indeed  the  clause  just  referred  to  implies  that  the  law  was  so 
at  the  time  of  the  act  passing.  No  actual  ouster  can  be  surmised  in  the 
present  case. 

^CrowdeTy  oontrft.    First,  independently  of  the  Limitation 


Act,  this  is  a  case  in  which  the  length  of  possession  and  other 
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cifcumstances  justify  every  presumption  that  can  be  made  in  the  defend- 
ant's favour.  The  agreement  for  partition  in  1759,  followed  by  many 
years  of  occupation  consistent  with  it,  warrants  the  supposition  that  it 
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was  formally  concluded,  wnica  niiglit  be  done  without  deed ;  Litt.  sect 
250,  Co.  Litt.  169  a.  The  coverture  of  any  of  the  coparceners  would 
not  invalidate  such  a  proceeding,  even  if  the  partition  had  been  unequal; 
though  she  might  have  dissented  from  it  on  becoming  discovert ;  Litt* 
sects.  256,  258,  Co.  Litt.  169  b,  171  a.  Here  no  such  dissent  appears: 
and  Elizabeth  Millett,  in  whose  right  the  lessor  of  the  plaintiff  claims, 
took,  under  her  husband's  will,  part  of  the  property  apportioned  by  the 
agreement.  To  presume  here  a  deed  of  partition,  or  even  a  fine  or 
recovery,  would  not  be  going  farther  than  authorities  warrant.  '^  There 
are  many  cases,"  Lord  Maksfikld  said  in  Eldridge  v.  Knott,  1  Cowp. 
214,  215,  ^^not  within  the  statute"  (of  Limitations),  *^  where  from  a 
principle  of  quieting  possession  the  Court  has  thought  that  a  jury 
should  presume  anything  to  support  a  length  of  possession."  Of  thk 
kind  are  Lopez  v.  Andrew,  8  Man.  &  R.  829,  note  (a)  (to  Rowe  v. 
Brenton),  Doe  dem.  Goodwin  i;.  Baxter,  2  W.  BI.  1228,  Tenny  dem* 
Whinnett  v.  Jones,  10  Bing.  75.  [Lord  Drnman,  C.  J.  The  case  of 
the  London  tithes,  Macdougall  v.  Furrier,  2  Dow.  &  Clark,  135,(a)  is  per- 
haps the  strongest  instance.]  In  Doe  dem.  Fishar  v.  Ptosser,  1  Cowp. 
217,  undisturbed  sole  possession  by  a  tenant  in  common  for  nearly  forty 

♦1  (\Afn  7^^^^  ^^^  ^^^^  ^  ^  ground  on  *which  a  jury  might  presume 
^  actual  ouster  of  the  co-tenant.    In  Read  t;.  Broekman,  3  T. 
R.  151,  BuLLER,  J.,  said  it  had  been  decided  (Hasselden  v.  Bradney, 
8  T.  R.  159,(a)  4  6.  8,  C.  B.),  that  *^  a  jury  may  find  a  recovery  on 
presumption;"  and  this  Court  held  that  a  deed,  alleged  to  have  been 
made  many  years  ago,  and  '^  lost  and  destroyed  by  time  and  accident,'* 
was  well  pleaded  without  profert.     The  letter  of  22d  January,  1830, 
can  have  no  weight ;  for  there  is  nothing  to  connect  it  with  any  convey- 
ance of  which  the  non-completion  would  be  material  to  this  case.    But, 
further,  the  facts  here  are  not  sufficient  to  take  the  case  out  of  the  Statute 
of  Limitations  which  existed  before  stat.  8  &  4  W.  4,  c.  27.     Doe  dem. 
Fishar  v.  Prosser,  1  Cowp.  217,  shows  that  the  prolonged  occupation  by 
tenants  in  common  cannot  have  that  effect,  but,  on  the  contrary,  tends 
to  prove  an  adverse  entry,  acquiesced  in.    Elizabeth  Millett  became 
discovert  in  1798,  and  lived  till  1818.     In  Roe  dem.  Pellatt  o.  Ferrars, 
2  B.  &  P.  542,  the  occupation  was  deemed  not  adverse,  because  there 
was  evidence  of  a  continuing  to  hold,  by  agreement,  on  terms  of  an 
expired  lease.     Here  no  party  could  have  held  on  the  terms  of  the 
partition  except  by  way  of  ouster  as  to  the  portion  occupied.     In  Doe 
dem.  Milburn  v,  Edgar,  2  New  Ca.  498,  the  circumstances  of  the  entry 
negatived  the  supposition  of  an  adverse  holding.     In  Doe  dem.  Smith  v. 
Pike,  3  B.  &  Ad.  738,  the  Court  merely  refused  to  presume  a  possession 
adverse  by  reason  only  of  its  long  continuance,  as  against  a  party  whose 
ancestor  had  been  entitled  and  entered.     [Patteson,  J.    In  Doe  dem. 

(a)  See  thli  and  other  casea  oommented  upon  in  Doe  d^oi.  Woodhomae  «.  Pcnrell,  A  Q.  B.  (7i 
{h)  In  Bead  v.  Brookman. 
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Fishar  v.  Ptosser  there  was  nothing  to  account  for  the  forty  years* 
possession.]  *Here  the  agreement  shows  an  intention  to  sever  r^^f^tm 
the  property.  [Patteson,  J.  Ouster  is  one  thing,  partition  ^ 
another.  Which  are  we  to  presume  here  ?]  Either  that  the  arrange- 
ment was  carried  out,  or  that  it  was  rejected,  and  possession  afterwards 
held  adversely. 

M.  Smith,  in  reply.  This  agreement  was  not,  properly,  for  a  parti- 
iaon,  but  rather  for  an  exchange.  [Pattbsok,  J.  The  arrangement 
seems  to  have  been  that  the  coparceners  should  throw  their  shares,  valued 
at  certain  amounts,  into  hotchpot,  and  then  divide  the  product  into 
three.]  Even  if  a  deed  had  been  executed  conformably  to  it,  it  would 
not  have  bound  the  issue  in  tail.  [Pattbson,  J.  Stat.  82  H.  8,  c.  82, 
enacts  that  joint  tenants  and  tenants  in  common  shall  be  compellable  to 
make  partition,  though  one  or  some  of  them  may  have  life  estates  only ; 
but  that  such  partition  shall  not  prejudice  any  person  or  persons,  their 
heirs  or  successors,  other  than  such  as  are  parties  to  the  partition,  their 
executors  or  assigns.]  The  only  supposable  adverse  possession  in  this 
case  is  for  fourteen  years ;  and  its  origin  is  accounted  for.  There  is  no 
precedent  for  presuming  a  fine  or  recovery  of  so  recent  a  date  as  must 
be  supposed  here  on  the  part  of  the  defendant.  No  seai;ch  for  such  a 
record  has  been  proved,  nor  any  reason  given  to  suppose  it  lost.  BuL- 
LBE,  J.,  in  Read  v.  Brookman,  8  T.  R.  159,(a)  says  that  ^^  a  jury  may 
find  a  recovery  on  presumption ;"  but  the  expression  is  quite  general, 
and  founded  on  an  unpublished  case.  The  Courts  have  at  times  gone 
a  great  length  in  presuming  the  existence  of  records  and  documents ; 
but  the  doctrine  on  this  subject  has  of  late  been  restricted  rather  than 
extended.  "^It  has  been  said  that  even  an  act  of  parliament  r«i /mq 
might  be  presumed ;  but  that  assertion  was  explfuned  und  quali-  *' 
fied  by  Lord  Denman,  C.  J.,  in  delivering  the  judgment  of  this  Court 
in  Regina  v.  The  Chapter  of  Exeter,  12  A  &  E.  612,  5S2.(i)  Here  the 
presumption  of  a  fine  or  recovery  is  excluded.  The  letter  of  January 
22d,  1830,  is  some  evidence  against  it.  And  that  presumption  is  the 
only  one  upon  which  a  case  of  adverse  possession  can  be  grounded. 
[Pattbson,  J.  How  can  one  tenant  in  common  maintain  ejectment 
against  another  without  actual  ouster  ?]  The  case,  as  submitted,  does 
not  raise  that  point.  Our,  adv.  vtdt. 

Lord  Dbnman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  case  was  tried  before  the  statute  8  ft  4  W.  4,  c.  27,  was  passed ; 
therefore  the  old  doctrine  as  to  adverse  possession  will  apply  to  it. 

The  case  shows  that,  three  females  being  coparceners  in  tail,  two  of 
them  suffered  recoveries  of  their  shares,  but  the  third  did  not.  The 
lessor  of  the  plaintiff  is  the  heir  in  tail  of  that  third  female. 

All  mairied:  and  their  husbands  in  the  year  1759  entered  into  ac 

(a)  Citing  Hasteldtii  «.  Bndnaj. 

(6)  8m  Jawiaon  «.  Dyioii,  9  M  A  W.  540,  666. 

VOL.  XI. —76  8E 
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agreement  to  make  partition  of  the  lands  bo  held  in  coparcenary,  as  ml 
as  of  other  lands,  part  leasehold,  part  freehold,  the  leasehold  having 
keen  devised  by  the  same  will  which  created  the  estates  tail,  and  ibt 
freehold  not  being  comprised  in  the  wilL  The  agreement  provided  for  a 
daed  of  partition,  but  for  nothing  more.  No  deed  was  proved  to  havs 
*10491  ^^^  ^executed.  The  lands  have  been  held  according  to  that 
^  agreement  for  partition  from  the  date  of  it  till  this  action. 
Those  in  dispute  have  been  held  by  the  hisband  of  ojie  of  the  women 
who  suffered  a  recovery,  and  those  who  have  taken  under  him  and  her; 
and  the  lessor  of  the  plaintiff  claimed  one  third  of  them  on  the  ground 
that  the  estate  tail  in  that  one  third  had  not  been  destroyed :  and  ha 
brought  his  action  within  twenty^  years  afCbr  the  death  of  the  third  wo- 
man, who  did  not  suffer  a  recovery.  ^^ 

The  possession  was  pLuhly  under  the  agreement,  and  not  adverse ;  but 
we  are  asked  to  presume  that  something  has  occurred  to  deste'oy  the 
estate  tail.  That  something  must  be  either  a  recovery  or  a  fine.  Now, 
assuming  that  such  a  presumption  might  be  made  from  the  mere  fact  of 
long  possession,  if  not  accounted  for  by  facts  actually  proved,  we  do  not 
&el  ourselves  at  liberty  to  make  it  when  the  possession  is  so  accounted 
for.  The  most  that  we  could  do  would  be  to  presume  that  everything 
contemplated  by  the  agreement  for  partition  had  been  done :  but,  if  we 
make  that  presumption,  the  lessor  of  the  plaintiff  will  not  be  affected  by 
it,  because  all  that  was  contemplated  was  a  deed,  and  that  deed,  if 
^ecuted,  would  not  have  barred  the  estate  tail. 

We  cannot,  therefore,  find  any  legs!  principle  upon  which  we  can  say 
that  this  lessor  of  the  plaintiff  is  not  entitled  to  recover ;  and  our  judg- 
ment must  be  in  his  favour.  Judgment  for  plaintiSl 


n050]  ♦MEMORANDUM. 

1b  the  vacation  preceding  this  term  Sir  ]>avid  Dundoi  resigned  ibe 
office  of  Solicitor  General,  and  was  succeeded  by  John  BomiUy  of  Lib- 
^In's  Inn,  Esquire,  one  of  Her  Majetty's  counsel,  who  aiWrwardi 
received  the  honour  of  knighthood. 
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ACTION. 
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1.  Wkoft  B«l^  to  fttforoe  ttolntebto  Hgbt^  die 

ftatato  proTiding  another  fp«eMe  nmady. 

By  the  St  Itm  Baj  PUehard  Fiaheij  Aet 
(4  A  bYltt.  e.  iTfL),  it  \b  anaeted  that  eartaia 
ttflnii  or  atattoBS  ihall  be  bounded  aa  there 
defined,  and  that»  in  aaaea  of  Intorferenoe  by 
one  boat  with  another  nnder  ipeeified  oiremn* 
ataneea,  the  flab  taken  by  the  par^  inter- 
fering ihall  be  forlbited  to  the  party  interfered 
with,  and  the  interfering  party  ehall  forfeit 
302. 

Plaintiir  deelared  in  eaaa,  aetttng  forth  thnt» 
after  the  atototo  paase^  he  waa  proceeding  to 
take  flab  in  hii  proper  torn  and  atation,  and 
would  hare  taken  them,  but  defendant  pre* 
▼anted  him  from  lo  doing  by  nnlawftilly  and 
wrongftilly  throwing  a  net;  and  the  decla- 
ration deaeribed  the  proeeeding  lo  aa  to  bring 
H  within  the  atatatory  prohibilioB.  On  mo- 
tion  in  aireat  of  Judgment: 

Held  that  the  declaration  ahowed  no  canae 
of  action,  the  plaintiff  atating  no  interference 
with  «n7  oovimoB  law  ligMi  wd  tha  itotnto 
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3.  fliiiimialan  by  agreement,  how  canatitied 
ao  w  an*  to  aittogalA,  333.    BaU,Y.2, 

IL  Contract  not  to  aue. 
Ito  operation,  332.    B(fl§,  T.  3. 
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Under  an  ajraamaat  natad  on  bnt  narar  ligaliy 
peifaated. 

Landa  aama  to  M.  B.  and  B.  aa  eo-pnaaaBan^ 
by  dariaa.  M.  maniadi  and  then  M.  and  her 
hnaband,  and  D.,iiflbrid  a  raoorary  of  their 
porttona  to  the  naai^  napaetlrely,  of  M^'a  hna- 
band for  Ufo,raniaind«rtoM.for  lifo,  remain- 
der to  the  heira  and  aarigni  of  the  anrrtror, 
andofD.  infaa*  Aftarwarda  D.  and  B.  mar- 
ried,- and,  by  agraeanan^  in  1760,  reailad  to 
be  "/or  rfrawMV  a  dead  ^  parHHan/'  tha 
three  huabanda  agread  to  take  the  deriaed 
property  and  other  pramiaea  which  had  mmM 
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APPLICATION. 


to  the  wires  u  oo-heireuesy  at  eerttin  speef- 
fled  Tslnesy  and  to  ihare  tiia  money  uising 
tmrn  the  estates  by  means  of  that  diTisiob, 
■hare  and  share  alike:  and  it  was  declared 
that  that  agreement  should  enore  t!U  the  deed 
of  partition  should  be  ezeevted.  The  hns- 
bands  and  wires  entered  npon  the  lespeotiTe 
portions;  and  they,  and  persons  claiming 
vnder  them,  were  possessed  thereof  respeo- 
liTely,  till  i^ectment  was  bronglit  as  alter 
mentioned. 

The  husband  of  B.  died  in  1798,  baring 
derised  the  estates  so  held  by  him  (not  being 
part  of  the  first  devised  lands)  to  E.  and  to 
his  son,  the  rents  to  be  equally  dirided  be- 
tween  them  during  S.'s  life;  and  after  her 
death  to  the  son  In  fee.  The  widow  and  son 
entered  and  took  the  rents  accordingly.  The 
•on  died  in  1802,  learing  T.  T.  K.  his  eldest 
son  and  heir  at  law.  The  widow  died  in 
1818.  From  that  timo  tiU  1632,  T.  T.  M.  re- 
eeired  the  rents  of  the  premises  held  by  B. 
and  her  son  as  abore  stated.  In  1882  he 
brought  ejectment  for  E.'s  nndirided  third 
part  of  the  original  estate. 

A  case  was  stated  for  the  opinion  of  the 
Cour^  with  liberty  to  them  to  draw  inftrences 
as  a  jniy  might,  the  questions  befaig  whether 
the  plaintUT  was  barred  by  the  petition  begun 
In  1769,  or  by  the  Statute  of  Limitations. 
The  abore  fiaets  were  set  forth.  Then  was 
no  e^denoe  of  fine  or  recoreiy,  or  of  any  other 
proceeding  to  cany  the  agreement  of  1769  into 
effect,  except  that»  in  1880,  the  defendant 
then  holding  the  lands  mentioned  in  the  de- 
olantion,  had  written  to  T.  T.  M.,  the  lessor 
of  the  plaintiff,  requesting  him  to  execute  a 
deed,  and  go  through  some  legal  fbnns,  to 
which  T.  T.  M.'s  wife  also  was  required  to  be 
a  party.  The  lands  held  by  defendant  were 
those  appropriated  by  the  agreement  to  P.'s 
husband,  who  had  died  intestate;  and  D., 
lurviying  him,  had  derised  them  to  a  party 
who  had  entered  in  1801,  and  under  whom 
defendant  came  in. 

Held  that,  on  the  express  statements  in  the 
ease,  no  adrerse  possession  appeared,  and 
therefore  none  which,  before  stat  8  A  4  W.  ^ 
e.  27,  oould  hare  barred  the  cjeotment: 

That,  eren  if  the  Court  oouM  hare  pie- 
fumed  the  suffering  of  a  reeorery  from  length 
of  possession,  that  presumption  was  excluded 
here,  by  the  express  eridenee  of  a  written 
agreement;  and  the  Court  oould  at  moot  only 
presume  something  done  which  would  giro 
efliBet  to  that  instrument 

But  that,  as  no  more  appeared  to  be  eon- 
templated  by  the  agreement  than  a  deed 
which  would  not  hare  barred  the  estate  tail, 
the  plaintiff  was  entitled  to  Judgment  Iht 
den.  MilUu  r.  IfilUn,  1086. 
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IL  Prodqclion  of  old  documents  frmn  his  cus- 
tody, 86L    JBndemM,  Y.l. 
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principal,  13.    Broker,  L  1. 
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ration,  890.    Faroe,  L  1. 
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1«    CbMiif,L 

AMBIOUITT. 
PAtent  or  latent^  28.    GmetrueHoH,  UL  L 

AHENDBD  BILL. 
Authority  to  appear  to,  1016.     WUmeet,  L  2. 

ANNUUT. 
How  ieciin»d. 
By  promiasoiy  notes,  862.    BUie,  V.  2. 

APPEAL. 
L  Respite. 
When  prerented  by  statute;  appeal  sgaiail 
reftisal  of  Boense,  879.    Semume,  IL  L 
n.  Trial 

Decision  of  sessions  when  conolssirf^  67& 
-Poor,  VL2. 
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Summary. 

Against  an  attorney,  248.    AftonMy,IV.L 
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APPOINTMENT. 
Notice  of,  7.    Arbitration,  L 

APPORTIONMBNT. 
OfwBgea,7i3.    If  otter  and  S^rvemi,  L 

APPBBNTICB. 
Pariah. 

L  Who  may  bind. 

What  pijriBh   offloon,  and  how  mmj,  41. 

Poor,  IV.  1. 

IL  Order  for  binding. 
Beeical  of  i^  66.    Poor,  IV.  1. 

in.  Notice. 
Notice  to  oreneera  of  the  pariah  Into  whitikf 
when  recjaired.    J2«|^fia  t.  Totnmt,  88. 

IV.  Allowance. 

1.  Nature  and  form  of  the  ma^  66.    PooPt 
IV.  1. 

2.  When  miniiterial,  and  when  Jndkial,  80. 
Poor,  rV.  6. 

8.  When  the  allowance  mva^  and  when  it 

need  not»  ahow  locality,  80.    Poor,  IV.  6b 
4.  Allowance  when  not  premmedy  78  n.  Poor, 

ARBITRATION. 

•   Nomination  of  refereea. 
What  a  enffieient  notice  of  one  party  haTing 

nominated  his  referee. 

Aeanmpsit  on  an  agreement^  between  plain- 
tiff and  defendant,  that  plaintiff  ihoald  sell 
and  defendant  pnrohaee  erope  at  a  yalnation 
to  be  made  by  two  persona^  one  named  bj 
each  party,  and,  if  such  penona  diaagreed, 
by  a  third  peraon  to  be  named  by  them  before 
entering  on  the  yalnation;  thai  ootok  partff 
tkould  appoint  a  referee  hjf  Slat  Jfay  /  and,  if 
either  ahoold  neglect  to  appointytiie  referee 
of  the  other  alone  might  make  a  final  deciaion ; 
and,  in  oaae  either  party  or  hia  referee  ahoold 
neglect  to  attend  any  reference  after  notice, 
the  party  or  the  referee  attending  ahould 
enter  upon  the  reference  ex  parte  and  make 
a  final  deciaion :  the  ralnation  to  be  made  by 
the  3d  Jnne.  The  declaration  alleged  that 
on  Slat  May  plaintiff  appointed  a  referee^  and 
gare  notice  thereof  to  defendant  a  reaaonable 
time  before  8d  Jnne,  bat  no  appointment^  of 
which  plaintiff  had  notice,  waa  made  by  de- 
fendant; and  plaintiff,  a  reaaonable  time  be- 
fore 3d  Jnne,  gare  defendant  notice  of  the 
intention  of  plaintiff'a  referee  to  proceed  in 
the  yalnation  on  2d  Jnne ;  bnt  defendant  did 
not  attend,  wherefore  plaintiffa  referee  yalned 
at  a  anm  named;  which  defendanti  thongh 
reqneated,  had  not  paid.  Plea :  that  plaintiff 
did  not^  within  the  time  appointed,  appoint 
hia  aaid  referee,  in  manner,  Ae. 

It  appeared  at  Niai  Prina  that,  nnder  the 
■boye  agreement,  plaintiff  did  nominate  hia 
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referee  late  on  Slat  May,  and  aent  by  thai 
nighf  a  poat  a  notice  thereof  to  defendant  who 
reoeiyed  it  on  lat  June. 

Held,  that  the  iasne  on  the  plea  mnat  be 
fonnd  tor  defendant,  aince  the  appointment 
waa  not  complete  without  notice  thereof  to 
the  oppodte  party.    Few  y.  Harrie,  7. 

n.  Award:  eflbet  in  eyidenee. 
When  not  admiaaible  aa  being  a  mere  deo]». 
ration  of  opinion,  1028.    BMmee,  THL  2. 

ARCHBISHOP. 

L  Aeta  by,  what  are  judieial,  and  what  mlnia- 
terial,48S.    B%ehop,TL 

TL  Hia  dnty  in  the  confirmation  of  biahopib 
488.    Bi$hop,XL 

UL  Mandamna  to,  488.    Biehop,  IL 

AR0UMBNTATIVSNB88. 
In  pleading.    Pleading,  VL 


ARRBST. 
By  peaee  oflleer. 

For  what  breaeh  of  the  peaee,  811.    AeeaiM, 

ILL 

ABSAULT. 
L  Generally. 
No  aaaanlt  if  not  againat  the  will  of  the  party^ 
478.    Poei,lLl. 

n.  Aaaanlt  and  impriaonment :  pleading. 
L  Remoyal  of  plaintiff  making  diatnrbaaee 

oppoaite  defendant* a  houae. 

To  a  declaration  in  treapaaa  for  aaaanltin^ 
and  aeiaing  plaintiff,  and  forcing  him  to  go 
aa  a  priaoner  from  and  out  of  a  certain  pnblie 
hovae  to  a  police  atation,  it  ia  a  good  plea  in 
Jnatifieation : 

That  defendant  waa  lawfhlly  poaaeaaed  of  a 
honae,  being  a  tayem,  Ac. :  that  plaintiff  came 
into  tiie  honae  and  made  a  diatnrbance,  and 
aaaanlted  defendant  and  othera  there,  and 
afterwarda  atood  and  remained  in  the  pnblie 
highway  near  and  oppoaite  to  the  door  of  the 
aaid  honae  and  made  a  diatnrbance  there^  and 
need  menacing  language  to  defendant  and 
hia  family,  then  in  the  aaid  houae  and  within 
hearing;  and  that,  by  reaaon  of  auch  the 
plaintiff'a  eondnet,  while  he  ao  atood,  Ac, 
many  peraona,  while  he  ao  atood,  Ac,  congre- 
gated in  the  aaid  highway  near  to  and  oppo- 
aite, Ac,  and  made  a  noiae,  diatnrbance,  and 
riot  in  the  aaid  highway  near,  Ac,  in  breaeh 
of  the  peaee  and  to  the  obatruetion  of  defend- 
anfa  buaineaa  and  of  the  aaid  highway :  and 
that,  at  the  time  of  the  remoyal  after  men- 
tioned, plaintiff  peraiated  in  ao  atanding,  Ac, 
making  aneh  noiae,  Ac,  and,  by  reaaon  of  hia 
ao  atanding,  Ac,  making,  Ac,  waa  oanaing 
many  people  to  congregate  in  the  aaid  high- 
way oppoaite  and  near  to,  Ac,  in  breaeh  of 
the  peaee  and  to  the  obatruetion  of  the  nld 
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ASbAULT. 


AXTOKBIBT. 


Ugbway,  alllioiigfc,  beftir*  saeh  ttmvwwl,  Mud 
wbfle  Im  mm  fo  ttrndiBg,  Ac,  makiiigr  Ae., 
he  WM  reqnefted  bjr  defendmt  to  departy  Ae.y 
ftDd  to  eesM  fhnii  maldng'  suck  ii«iM,  &«. 
Wocratora  dcreDdmrty  n  Ofder  to  rastono  And 
preteire  die  peaee,  and  to  gel  ltd  of  the  nsi- 
aaaoe  so  oeeuioned  by  fhiaOS,  Jut  before 
the  times  wheiv  iie^  gwre  ptoiMiff  in  eltor^ 
to  A.  R,  a  ceMtoUi^  Md  nqidmA  A.  K  to 
smove  ptointiff  sad  deai  «ilk  Uto  — ewdiHg 
to  law :  and  A.  B.,  then  being  mioh  oonitobley 
thereapon  remered  pbdntif  md  took  him  to 
«h»potteestittomMAdelihMthi»theM  to 
be  dealt  with  aeoordlAg  to  Imt  aai#exlMiMBd 
^  a  Jnttiee  off  feaee»  and  tot  the  fwrpoee  of 
80  doing,  and  in  lo  doing,  nninmiaid  thatm- 
passei,  te. 

To  a  deelaraUon  for  aesanlting  and  Beidng 
plaintiil^  Ae;,  defatdaal  ptMdfcd  titot  he  was 
lawftilly  poesessed-of  a  dveWng-hoiue;  thai 
plaintiff  was  nnlawfblly  therein,  with  foroe 
and  arms,  making-  a  noiee  and  diitorbanee  in 
the  Mid  home  without  defendaaKIr  livpe^  aad 
dafnidaBt  theiaapeB.raqmtodrhlm.  to  depwt, 
whioh  he  relbeed  to  do;  whereupon  defendant* 
in  defence  of  the  poMeMtini  of  hia  house,  Ao., 
Bollitor  manus.  Me,,  to  lemore,  and*  did*  re* 
BMTe,  plaintiff  HiereftMk  BepttoMfeii  r  That 
the  said  dwelling-house  was  a  eemmoo  inn, 
and  pldbtii;  at  Mm  tteea  wh«n»  Aeu,  was 
iMRtoUy  thoMio  as  aig«eet».eMi8aaiBff  liquors 
there  sold  by  defiradaiit^  whiek  irtaintiffhad 
fald  tor,  aad  at  a  leasonabto  tine;  where- 
fore plaintiff  mfoied  to  defect  when  leqpMet- 
•d».a»b*  lasvftitt}^  Ae. :  "aaA  tba  deteMtoat, 
«f  his  own  wMng^  aswtiiitted.  the  treapasies 
In  the  said  plea  mentioned,  in  mamm  aad 
torn  ae  in  the  daelaratioii-idtogedk* 

Bald,  thattha  replioation  w«a  had^  beeane 
todidaotMBwertha  allegaliea  af  plaintiff's 
miseendue^ 

Beld  alao,  by  Leed  Itencaa^  0*  J^  tfiaTthe 
•eplieatioa  war  dottbia  i  aad,  b^Bwu,  J^  that 
tt  was  arguaMBtalivte.  Wthttm  n  wiau^Zll. 
%  Benoral  of  plidiitlff  maUag  dlstaiiiaaoe 

in  deftadflBifahMaa!  ivpltoatfea  thaVitwaa 

apBbUobeaa»:  iBMifieieal^UU    JnH^I. 
S.  What  plea  amosoti  to  the  general  isane. 

To  a  declaration  in  trespass,  eharging  tliat 
defbadantaaaaalted  plalntM^  Imprisoned  hhn, 
aad  kepti  him  ia  piiaen,  coBtMiy  to  faMraad 
againat  hia-  will,  dafendaat  pleaded  that  he 
eommlttod  the  trespasa  by  levre-  aad  Uoeaae 
ef  plalatliL    On  apeeial  deaiUHW, 

H^d  ft  bad  plea,  aa  amooatlng  toihe  gaae- 
nl  iaaae  so  flur  as  regarded  tlie  aaMult 

QMre,  whether  the  pSeawaa  ao«  bad,  for 
tfe  aame  reaaoa^  ar  ragardfod-  tli»  frnprlaon- 
nentr    CkHHopkmmn  r,  Bturw,  dfV. 

XXL  la  oriminal  prooeediags. 


laeoadsteaey  la  refcieace  to  party  aaaaaltoJ^ 
913.  Inditiimimt,  V, 

MmMHOM. 

L  GeaeraDy. 

Not  aamedf  wfaea  aot  booad,  444 
ILL 

n.  OAeial,  S25,  724.    Dthtor,  IL  m.  2. 

in.  Creditor'*, 724    I»e6tor,nL2. 

ASSIGNMENT. 
L  Geaerally. 

1.  To  a  tniatea  for  baA  pMtfe^  972, 
«aii<,IIL 

2.  Whatrnwaato  in  aia  iadeiieadwil^ 


m. 


2.  Eatoppel,  273.     Oovemamt,  TH. 
l^  Failve  U  ectudderatioa,  973. 

m. 

Il  Pfepar  eaatody*  224.    Mwidmoe,  V.  ]. 
6.  Admiasion  by,  42.    Btplevim,  VH. 

xL  By  shenff  to  execafraa  creditan 
t.  WhaC  goods  easmpf  flfum  dbtreai^  42S. 

2.  How  long  the  aaaignee  may  keep  the  geeda 
on  the  premtkM^422w    .Mfrm^  L  1. 

2.  Protection  by  stat.  65  a,2^  e.  M»  412. 
jDiMmm^LL 

4.  Pleading,  426.    JMsHwm^LL 

HL  a>  eHmryaitienlarlaato 
L  Aaaigameat  of  patent^  9)9. 
t.  Of  mertgagi^  14!2.    MortgmfM,  L  L  429. 


jffsniPBis. 


L  Oeawrf^. 

Bea  CwiimsAf 


Jfowty  2ad  aiwIyeaaiVsA   Wmk 


TL  Bedantlbii. 

1.  Contract  iLoir  stated :  miittaal  pna6am, 
358.     Oontfaetf  WL  I. 

2.  Striking  out  counts^  L    CbmU,  L 

UL  Pleading  aad  eTideaea. 
iroaas8aaHpait».478.    JBeuleac*,  XVnt  L 

ASSUK^TION. 
HataMMBad^bgE^eth  paitfe^  279.  <Peer,Vt2. 

ATIOfiNSS. 
L  Betalaer.- 

L  Matariallty  o(  ia  ladietaieai  for  p«^> 

78L    Pos^YILL 
2.  Autheaitgr  to  appear  en  aa  aiMndad  bSIl 

1012.     lfitosit,.L2. 

OL  Aa-  rspwairtiag  hia-eiieBt, 
Old  docBiiaBto'  prodaeed  fooai  hia  mMift 
224    JWfrfHiiBi-T-  L 

nL  Hia  priTUegesi 
The  Couaty  Cottrto*  Ael(  9  *  J2  Vlfll  e;  91k  Ai 


ATTORNEY. 


ATJTHORITT. 
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not  depriT«  an  attorney  of  hii  privilege  t< 
0ae  in  ^e  Superior  Conrti.  Z«ipt<f  t.  Ewtee, 
921. 

17.  His  acent 
1.  When  liable  to  the  oonntry  attom^i  eli- 

•at  for  money  had  and  reeeired,  and  how. 

Where  a  eonntry  attorney,  wh»it  employed 
|».a  eaoe^  «aployt  a  London  aftn^  *)Mit  is 
Boli  in  general,  nioh  piiTi^  helwetB  tha  eU- 
mt  and  the  Loiid4Ngi^  n^gni  aa  enHrtt  the 
eHaat  to  leeoiver,  for  money  had  a»d  wietijred, 
■falBBt  the  agent,  in  reapeet  at  pteeaada  of 
tl»  eanae  whiah  t^  agent  haareeekad  la  the 
mdimxT  «Mia«  ef  Ida  hoaiaaaa. 

Bo^  if  it  appear  tha*  aooh  pvooefda  hare 
hean  reeeived  liy  the  agoat  adiihoat  aaliuvity, 
fiilMr  from  tha  eHent  ea  tha  eoaatay  attorney, 
tha  Coort  viU,  if  tha  agent  ha  aa  attotney  of 
tha  Coort^  eompel  Idm,  opeo  applloation,  to 
paf^  over  the  pvaeeeda  to  tha  oHaitk  Thoogh 
tha  eonntoy  attanay  be  iadabtad  tatha  Lon- 
don agent  in  a  greater  ram  on  other  aoeaaata. 

JfOOvUM  ▼•  jrOTMOR,  za9. 

S.  Privily,  U8.    AmO,  1. 
8.  Receiving  mon^  withent  aalheirii|y>  ^M* 
Anti,!. 

V.  Piooeeda  of  eanae. 
LiabiU^  of  attorney  or  ageal^  S48.    AmO, 
17.1. 

TI.  Bamediaa  agilnat:  appliaatioa  to  eoaiL 
To  pay  over  aioney  reeeivad  without  aatho- 
litj,  248.    AnA,  17.  1. 

W%L  SunoBona  for  taflsatia&i  e»  aihatuaj^  ap- 
pHoation. 
1.  fltatameat  of  proeeadfaiga  and  aflegaHon 

of  datea  in  indiehnent  for  peijary  fai  the 

matter  of  the  rammona. 

An  indictment  for  peijnry  alleged,  &i  two 
aoanta,  that,  after  the  paaalng  of  the  Attor- 
nay'a  Act,  6  A  7  7iot.  c  78,  aa  attorney  who 
had  tranaaoted  certain  law  bnaineaa  for  de- 
fondanty  afterwarda,  to  wit,  on  7th  Angoat, 
1844,  delivered  hia  bill  of  eoata ;  that  no  ap- 
plloation to  have  the  bill  taxed  waa  made  by 
the  par^  charged>le  within  ''oao  month" 
aftor  daliveiy  of  tha  biU»  aec  waa  tha  bill 
referred  for  taxation  within  tha*  parioAf  that, 
aAar  the  expiration  of  ''ena  mtumik"  from 
•neh  daUveiy,  to  wA^  on  2ith  April,  1B46»  the 
attorney  obtained  a  Jndge'a  anamiDna  reqnir- 
iag  defendant  to  ahow  eanae  why  tha  bill 
should  not  be  referred  for  taxation;  that  it 
became  material  in  ahowing  eanae  to  aaoertain 
whether  defondant  had  retained  tfie  attorney ; 
and  that  defendant  folaely  made  affidavit  in 
tiM  matter  of  Iha  aammooi^  daayiai^  the  re- 
tainer. Baekooaa*  eeartiidad,  '^  aad  aa  the 
Janra  aforeaaid,.  apoa  their  oath  afoaeaaid, 
did  uf  that  dofendmifc  had  aomm&ttad  per- 
Jaiy. 


The  third  and  fonrth  eonnta  were  the  aame, 
except  that  they  omitted  to  aver  that  no 
application  to  refor  the  bill  had  been  mhda 
l^  the  party  chargeable. 

The  record  then  atated  that,  after  Joinder  on 
a  plea  of  Not  guilty,  a  venire  iaaned  for  aja^p 
to  tiy  whether  dtfendaai  "be  goUty  ef  lAe 
perfurif  amd  mitdemmmoir  t^fore^aid,"  aad  that 
thajaiy  foand  that  ha  <'ia  gailty  of  th9  jmt- 
/ary  oatf  ttifeiweaaor  t^oretaid  in  manner 
and  form  aa  by  (fto  aald  indictment  above 
againat  him  la  aappeaad :"  and  that  a  genenl 
Judgment  of  impriaonment  waa  pronounced 
on  the  indictaieat 

Held,  oa  error  to  the  Qaaea'a  Bench, 

That^  aa  all  the  oonnta  referred  to  atat  6  A 
7  7ict  c  78,  the  ward  <*month,"  in  the  in- 
dictmenty  muat  be  ooaatoued  in  the  aenae 
given  to  it  by  aect  48,  of  "  calendar  month," 
and  therefore  the  appUcatioo,  under  aect  87, 
to  tax,  did  aai  apftar  to  be  premature. 

That  the  third  and  fourth  counto  were  good, 
becauae  the  Judge  had  Jnriadiction,  after  the 
moath„taiaaaa  tha  aammona,  thoi^h,  if  it  haA 
appeared,  on  ahowing  cauae,  that  a  previoaa 
application  within  the  month  had  been  made 
by  the  party  chargeable,  the  Judge  might 
not  have  had  Jnriadiction  to  order  taxation* 

That  the  queation  of  retainer  appeared  by 
the  indietment  to  be  materiaL 

Thaly  pajprj  having  been  well  assigned  in 
the  pact  ef  eaah.  ooant  preceding  the  worda 
"  and  80  tha  Jurora  did  aay,"  Ac.,  those  woada 
might  ha  rioted. 

That  *'  miadoMeanoi"  waa  nomen  colleoti- 
vum,  aad  therefore  there  waa  no  uncertainly 
in  the  venire  or  verdieL 

On  error  to  the  Bxoheqner  Chamber :  Judg* 
ment  affirmed:  Held  by  that  Court: 

That  ''month"  in  the  indictment  waa  to  be 
oonatrued  in  ita  ordinary  sense  of  lunar  month, 
but  that,  as  the  alleged  dates  were  material, 
the  videlieett  were  to  be  niJectod,  aad  the 
dates  tahen  to  be  true,  and,  so,  it  rafflciently 
appeared  that  a  calendar  month  had  ehqpsadt 
before  the  sppUcatian  to  tax.    And 

MmMt^  alaa»  that  it  waa  not  neceaaaiy  in 
allege  that  the  calendar  month  had  elapaed, 
aa  the  Jiidga  had  general  Jurisdiction  over  the 
sol^act^Battar,  and  hia  Jurisdiction  in  tha 
paart^inilff  caaa  waa  to  be  presumed.  BgaUt 
V.  TU  Qmrn,  7SL 
2.  QanaaL  Ivdadiatioa.  of  tha  Judge,  78L 

Ama,h 

A^BiBNCnBL 
Coort  of  aadleBM^  48^  tM.    Bi§hop,  IL 

ATTTHOBITT. 
L  Gaaanlly.. 
1.  Inference  of,  127.    CorporaUon,  L  1. 
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AVOroANCE. 


BANK. 


S.  Aeli  and  dedantioni  witUn  MopOp  46. 
SepUvin,TIJL 

TL  Showing  on  face  of  prooMdingi. 
Whftt  need  not  be  aet  forth,  826.    JhUor,  IL 
891.    Poor,  in.  1. 

in.  In  pftitieiilar  instanoet. 

1.  From  corporation  aggregata,  not  iind« 
■eal,  127.     CorporaHon,  L  1. 

S.  To  appear  to  amended  bill,  1015.    WiMtm, 

L  2. 

AVOIDAKCE. 

Of  oonaideratlon,  702,  713.    Smrmdtr, 

AVOWET. 
For  penal  rent^  949.    DittrtM,  IL  1. 

AWARD. 
ArhitnUiotu 

BAIL. 
Taking  inrafioienty  40.    RtpUmm,  VIL 

BAILMBNT. 

What  oonsideration  earn ee  bailment  not  to  ba 
gratnitouB. 

Defendant*  a  oarrier  and  whaiflnger,  ra- 
eeiyed  into  hia  warehonae  eertain  goodf  of  the 
^aintil^  on  the  terms  that  they  ihonld  bo 
eonreyed  hj  defendant's  bargee  to  London, 
when  the  plaintiff  should  direot^  at  the  nsnal 
freight*  and  that*  in  the  mean  time,  th^ 
shoold  be  Icept  by  defendant  without  ehargo 
for  warehonsing.  Held,  in  an  aetion  for  not 
keeping  the  goods  safely,  that  defendant  waa 
not  a  gratoitous  bailee.  Wk\U  r.  Humphm^^ 
48. 

BANE. 

L  Banking  oopartnerdiip :  OTidenoe  of  being 
shareholder. 

L  Stamp  office  retnm  by  person  styling  him- 
self **  cathier,"  92.     Pott,  IIL  1. 

2.  Presumption  of  oontinuing  to  ba  share- 
holder, 92.    Pott,  UL  1. 

n.  Transfer  of  shares. 
Fraudulent*  92.    Pott,  UL  L 

nL  Banking  copartnership:  soL  fk.  against 
former  members. 
1.  What  must  be  shown  to  obtain  the  writ 

To  obtain  a  scire  fitcias  against  former 
members  of  a  banking  copartnership*  under 
Stat  7  6.  4,  c  46,  ss.  12,  18,  it  is  enough  to 
show  that  executions^  after  scire  fbeias*  haTO 
been  issued  against  seTcral  of  the  preeent 
partners,  and  nulla  bona  returned ;  thai  rea- 
sonable inquiry  has  been  made  as  to  the  sol- 
rency  of  all ;  and  that  there  is*  on  mch  in- 
quiry, ground  for  belicTing  that  ezeeution 
would  not  be  effectual  against  any.  On  this 
last  point*  a  prim&  facie  case  is  sufficient 


To  proTO  that  a  party  against  whom 
application  is  made  was  a  shareholder  at  a 
giren  time,  it  is  enough  to  prodnee  certified 
stamp  office  retnns  made,  under  sects.  4  and 
6,  by  a  person  styling  himself  "eashiet^  of 
the  company. 

A  party  was  named  as  a  shareholder  in 
one  of  sneh  retoms,  but*  in  the  next  rvtom 
exhibited  to  the  Gonrt*  being  of  tile  same 
year,  his  name  did  not  appear.  On  the  plain- 
tiff's parly  affidaTit  was  made  of  belief  that 
the  last-mentioned  return  was  ineorreet  in 
omitting  the  name,  and  that  the  petty  eoa- 
tinued  a  member  beyond  the  time  when  it 
was  made.  Held  sufficient  ground  for  pre- 
iuming  that  he  did  so  eontinne,  the  patty 
himself  making  affidaWt  in  answer*  and  net 
stating  any  time  when*  or  manner  in  whieh, 
he  ceased  to  be  a  member,  thou^  he  dsaied 
generally  haTing  been  a  member  when  flie 
eontraots  now  sued  upon  were  made,  and  aene 
of  theee  were  made  before  and  some  after  tihe 
second  return. 

It  is  no  answer  to  the  application  for  a  sriL 
fik*  that  a  party*  supposed  soWent*  who  hsa 
eeaaed  to  be  a  member,  and  is  not  named  in 
the  application,  was  coUuciirely  and  fraada- 
lently,  for  the  purpose  of  protecting  him 
from  liability,  permitted  to  tausfer  his  shares 
Or  that  anoUier  party  not  named  in  the  appli- 
eation,  but  still  a  member,  would,  if  executioB 
went  against  him,  be  entitled  to  indemnity 
from  solrent  persons*  though  unable  to  psj 
the  amount  himsell 

It  is  no  answer,  on  behalf  of  an  indiTidaal 
included  in  the  application,  that  judgment  is 
entered  up  in  respect  of  sereral 
of  action*  and  thaty  for  one  of  these^ 
party  is  not  liable. 

But  in  the  case  of  such  party  it  was  agreed 
on  cause  shown*  and  the  Court  ordered,  that 
the  writ  should  issue  on  an  exprees  undsr- 
taking  by  the  plaintiff  not  to  lery  against 
him  for  more  than  was  actually  due.  E^ntg 
T.  Soott,  92. 

2.  Qround  of  belief  that  exeenticn  weald  not 
be  effectual*  92.    AnO,  1. 

8.  Proof  of  being  shareholder*  by  stamp  effies 
retains^  92.    AaO,  1. 

4.  Presumption  of  conUnuing  to  be  share- 
holder, where  not  distinctly  denied*  92. 
AiK^l. 

6.  CollusiTe  transfer  by  other  shaieholden^ 
92.    AnO,!. 

6.  Nonliability  to  part  of  the  causes  of  aetisiv 
92.    Anl^l. 

7.  Restriction  to  sum  aotnaUy  due  as  agaiast 
the  particular  party,  92.    Anti,!. 

8.  Shareholder  insolrent  but  entitled  to  cqai> 
table  indemnity*  92.    Ami,  L 
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BANKRUPT. 

1  Actof  bftnkruptflj:  proeiiri]igprop«ftytobe 
taken  in  exeontion.   • 

Bills  of  azoluuige. 

If  ezeention  be  taken  oat  in  the  name  of 
two  parties  jointly  interested,  as  oo-plaintiib, 
and  one  knows  of  an  act  of  bankmptoy  al- 
ready  eomnitted  by  the  defendant^  his  knolr- 
ledge  is  primi  fade  the  knowledge  of  both; 
and  the  ezeevtion  is  not  protected  by  stat  i 
A  8  Yiet.  e.  29,  s.  1 :  eren  though  the  exeon- 
tion  be  in  faot  sned  out  by  one  party  only,  of 
whose  knowledge  there  is  no  eridenoe. 

Per  Counnax,  J.  Qtuurt,  whether  the 
knowledge  of  one  oo-plaintiff  would  not  ailbot 
the  other,  eren  if  it  were  prored  that  he  in 
tSMt  was  ignorant  of  the  prior  aot  of  bank- 
mptey. 

Under  stat  6  O.  4»  o.  16,  s.  8  (and  see  stat 
13  A  13  Yiot.  e.  106,  s.  67),  a  par^  proouring 
bills  of  exchange,  his  property,  to  be  taken 
in  execution  with  intent  to  defeat  creditors, 
after  the  passing  of  stot  1  A  2  Yiot  c  110, 
eommitted  an  aot  of  bankruptcy,  though,  at 
the  time  when  that  act  of  G.  4  passed,  bills 
of  exchange  were  not  liable  to  be  taken  hi 
execution.    JBdwtnU  r.  Coopmr,  83. 

XL  Notice  of  act  of  bankruptcy. 

Knowledge  by  one  of  sereial  parties  Jointly 
interested,  33.    .diud,  L 

HL  Protected  transactions. 

1.  Knowledge  of  prior  act  of  bankruptcy,  88. 

2.  Executions,  88.    Anik,  L 

lY.  Credifor  bringing  debtor  before  eonrt  by 
•ffldaiit. 
1.  Reasonable  and  probable  cause  for  making 

an  affldayit  in  the  amount. 

In  an  affldayit  iUed  by  a  creditor,  under 
stat.  5  A  6  Yiot  c.  122,  s.  11,  to  bring  a  debtor 
before  the  Court  of  Bankruptcy,  Qunrtf  whe- 
ther it  be  suffleient»  in  erery  case,  to  state  the 
items  of  demand  on  the  creditor's  side,  or 
whether,  if  there  be  cross  clafans,  he  is  bound 
to  state  also  the  amount  for  which  he  gires 
eredit  SemhUf  per  Lord  Dxxxav,  C.  J.,  and 
Pattbsov,  J.,  that  he  is.  SmMe,  per  Bbui, 
J«,  conferiL 

But,  if  the  creditor,  in  his  affldayit,  and  in 
an  account  referred  to  by  such  affldayit  and 
Annexed  to  it,  and  senred  upon  the  debtor, 
states  the  total  of  his  claim  as  lOOZ.,  and  the 
account  specifies  all  the  items  of  charge,  which 
are  summed  up,  and  amount  to  100/L,  and 
oredit  is  then  giyen  for  a  gross  sum  of  11^, 
which,  at  the  foot  of  the  account  is  subtracted 
ttota  the  1002.,  and  the  balance,  by  mistake, 
set  down  at  Wli  Held  that,  if  the  creditor 
afterwards  brings  an  action  and  recoyers  less 
than  99L,  the  debtor  is  not  therefore  entitled 
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to  his  oosts  under  stat  6  A  6  Yiet  c  122,  s. 
19 :  For  the  affldayit  must  be  taken  as,  sub* 
stantiaUy,  aUeging  a  claim  of  %9l  only. 
Wilding  y.  Temperley,  987. 

2.  Whether  it  is  necessary  to  state  the  items 
on  both  rides  the  account,  987.    Ami,  1. 

8.  Effect  of  derical  eiror  in  computation,  987 
AnO,  1. 

4.  Debtors'  claim  for  costs,  987.    Ami,  1. 

BARON. 
Court  Baron.    Manor. 

BARON  AND  FEME. 
L  Who  may  marry.    Morriagt, 
IL  Wife's  freehold. 
A  husband  takes  a  freehold  interest^  during 
the  Joint  liyes  of  himself  and  his  wife,  in 
Und  belonging  to  her  in  fee-simple ;  and 
such  interest  passes  by  the  deed  of  the  hus- 
band alone.    Hobertton  r,  Narrii,  916b 

nL  Husband's  deed. 
What  interests  it  may  pass,  916.    AnOflL 

BASTARD. 
Within  prohibited  degrees,  178.  Mafr%ag§,  L  1. 

BiGAinr. 

Marriage  within  prohibited  degrees,  178.  Mark 
riag^L  1. 

BILL. 
L  In  legal  proceedings. 
Authority  to  appear  to  amended  bill,  1015 
Witnett,  L  2. 

n.  Attorney's,  781.    Auontg,  YIL  1. 

BILLS  OF  EXCHANGE  AND  PR0MI880RT 

NOTES. 
L  Conrideration. 

When  not  necessary;  in  Ford  y.  Btoek,  864. 
IL  Altematiyes. 

What  not  an  altematiye  designation  of  the 
payee,  19.    Pott,  IV. 

HX  Term. 

Includes  the  days  of  grace,  124.  Pott,  TEL  6. 
lY.  Payee. 

Promissorj  note  payable  to  the  older  of  the 
maker. 

To  assumpsit  on  a  promissory  note,  stated 
to  haye  been  made  by  defendant,  and  en. 
doned  by  him  to  phdntiff,  defendant  pleaded, 
after  setting  out  the  aUeged  note,  by  which 
the  defendant  and  four  other  persons  jointly 
and  seycrally  promised  to  pay  760A  "to  our 
and  each  of  our  order,"  that  the  endorBCmenl 
was  made  by  defendant  alone.  Replicatlca : 
that  the  endorsement  was  by  defondaat  Jointllf 
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witfk  tlie  other  fonr.  Inaa  thereon.  Terdiet 
for  plrintiff.  On  notion  in  aireei  of  jndgmeiily 
on  the  ground  that nicfaui  Inftmment  waa  nn- 
eertnin  m  to  the  pajee,  and  therefore  not  a 
note  within  etat  8  A  4  Ann.  e.  9,  a.  1 : 

Held,  that  the  note  when  endoned  beeame 
eertain;  and,  the  reeord  ehowing  that  defend- 
ant had  endorsed,  enoogh  appeared  to  war- 
rani  a  judgment  for  pinfatiff.  Ab$oUm  t. 
Mary,  19. 

f.  Collateral  agreemmti. 
1.  Holder  when  not  affeeted  bj,  143.    Pott, 

vnLi. 

S.  Snipending  ri^t  of  aotkm  aa  long  aa  an 

annuity  ia  paid;  effbct  o^  and  how  en- 

foreed. 

In  aaanmpeit  bj  the  pajet  of  two  promia* 
aoarj  notoa,  for  SOOJ.,  and  mU^  againat  the 
makor,  dd'endant  pleaded  in  bar  that,  after 
the  notea  beeame  dnti  it  waa  mntoally  agreed, 
bj  plaintiff  defiandanl  and  A.,  that  A.  ahould 
pay  to  plaintiff  262.  per  annum  by  <iqarierly 
paymenta,  and,  aa  long  aa  A.  ao  paid,  the 
right  of  aetion  on  the  notea  ahould  be  sua- 
pened;  and  that  A.  had  hitherto  made  the 
quarteily  paymenta. 

Held,  by  Uie  Court  of  Exoheqner  Chamber, 
after  rerdlet  for  defendant  on  a  trarerae  of 
the  payment  by  A.,  that  the  plea  offered  no 
answer,  inaamnch  a^  if  plaintiff,  were  barred 
of  hia  aetion  on  the  notea  for  any  period,  hia 
right  of  aetion  would  by  law  be  extingnidied 
altogether,  which  ^>peared  not  to  be  the  in- 
tention of  the  agreement;  and  that  therefore 
the  agreement  muat  be  oonatmed  aa  giving 
defendant  merely  a  right  of  aetion  for  breach 
thereof  if  plidntiff  sued  while  the  paymenta 
were  eontinued.  Ford  t.  Boeeh,  85). 
8.  When  to  be  pleaded  in  an  action  on  the 

bill,  862.    Ana,  2. 
4.  When  to  be  made  the  Buli(}eet  of  a  eroaa 

aetion,  862.    Anti,  2. 

TL  Aoeommodation. 

1.  Transfer  after  maturity,  148.  Pot^VIILl. 

2.  Who  affected  by  oollateral  Agreements,  148. 
Poi^VIILl. 

VH.  Bndorsement. 

1.  Alter  due,  to  defeat  a  set-ol^  408.    Po^!, 
XIL4. 

2.  How  plaintiff  must  eonduet  his  case  on 
trayerse  of  endorsement. 

'  Where  plaintiff,  who  sued  as  endorsee  of  a 
bUl  of  ezohange,  relied,  in  the  first  instance^ 
lipon  a  primi  £Mie  case  by  evidenee  of  the 
endorser's  handwriting,  eridenoe  was  given 
for  the  defence  (on  a  plea  trarersing  the  en- 
dorsement) to  show  that  plaintiff  was  too  poor 
to  have  given  value  for  the  bill,  and  had  dis- 
claimed all  knowledge  of  it :  Held,  that  plain- 
tiff could  not  giva  erideaee  in  reply  thai  he 


was  able  to  give  vafaie,  and  had  aetoaOy  dis. 

counted  the  bill,  beeanse  such  eridenee  mi 

not  in  eontndictaon,  but  merely  contnaatoiy 

of  his  primi  fade  case.    Jaeob$  v.  TVrlriHs 

421. 

8.  Effect  on  note  drawn  payaUa  ie  the  orte 

of  the  maker,  19.    AmU,W. 
4.  After  due,  equities,  148.    Poti,YnLL 
6.  After  due^  pleading,  148.    PottfYJTL  1. 

VIIL  Transfer  after  maturity. 

1.  Liability  of  acceptor. 

To  a  declaration  againat  a«eeptor  oo  a  biS 
of  exchange  drawn,  payable  to  drawer's  ordsr, 
endorsed  by  him  to  B.,  and  by  B.  to  phintii^ 
defendant  pleaded  that  he  accepted  for  thfl 
accommodation  of  the  drawer  and  B.,  wttiitat 
consideration,  and  on  tilie  terms  and  eonditkm 
that  the  bill  should  be  negotiated  for  tliexr 
accommodation  only  before  the  bin  bsesas 
due :  and  that  the  bill  was  endorsed  to  pkis- 
tiff,  and  plaintiff  became  holder  aftn  it  be- 
eame due. 

"BM  a  bad  ple%  on  motion  for  judgncDt 
non  obstante  veredicto.  Oarruiktrt  t.  Wmt, 
148. 

2.  Bquities,  148.    AnO,  1. 

8.  What  must  be  ezehided  in  plea,  148.  iatb 
1. 

IX*  Title. 

1.  Of  endorser  after  he  ngain  becomes  beMff, 
802.    Poftf;Xn.8. 

2.  Of  holder,  for  vahia  of  aooomnedsliaa 
bill,  148.    Ana,YllLh 

X.  Payment  by. 

1.  Bfli»ot  on  the  right  of  aetion  for  the  sri- 
ginal  demand;  in  Ford  v.  Beed^  864,173. 

2.  Flaading,302.    Pot^XILS. 
XL  Taking  in  execution. 

When  the  procuring  is  an  act  of  huHsnsftiBj, 
88.    Bm»krupt,h 
XIL  Pleading. 

L  Suspension  by  oallaterBl  agrscBsal»  ttl 

Ana,Y.2. 
2.  Plea,  endorsamsnft  after  matoii^  hf  se- 

oommodation  endorsee,  without  eoailteft- 

tion,143.    Anta^VIILl. 
8.  Traverse  of  allegation  in  plea  thaftplsia* 

tiff's  end(ffsee  holds  the  hOL 

Debt  by  drawer  of  a  bOI  of  exekssii 
against  acceptor.  Plea^  tha^  befiofe  aoti<% 
plaintiff  endorsed  and  deUvered  the UH  toe 
third  person,  D.,  who  then  besims,  lai 
thence  afterwards,  to  wit,  tiienee  Utfasiti^  r»- 
maiued,  the  holder  thereof  by  vlEtse  of  nA 
endorsement  BeplicatioB,  that  al  As  e«s- 
mencement  of  the  action  plaintiff  wss  Us 
holder  of  tiie  bill,  without  tills  tiiat  IX,  fks» 
the  time  the  biQ  waa  so  endoned  and  dttt- 
vered  to  him  «<;k«a«rfc^'' naaiMd  tiie  b«U« 
thereoi;  hioIo  ei  f€fBi» 
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Held,  on  ipeeial  demnirer,  that  the  repUea- 
tion  WM  good;  thai  it  wM  not  neeessarj  to 
•tote  how  the  bill,  which  plaintifT  admitted 
thftl  he  had  endoned  away,  eame  hack  to  him ; 
•&d  alao  that  the  tntTene  was  not  too  larger 
aa  patting  in  iaiiie  Immaterial  matter  by  de- 
nying that  D.  waa  the  holder  from  the  time 
of  endonemeni  "hitherto,"  beeanee,  if  inue 
had  been  joined  on  the  traTeree,  the  defend* 
ant  wonld  hare  eneeeeded  by  proring  that  J>. 
waa  holder  at  the  time  of  the  oommeneement 
oTittit. 

4.  RepIieationdeiiOiiriAtopleaoffrMtdiilent 
endonemeni  after  dae. 

In  aaiompiii  on  a  promiooiy  note,  by  en- 
donee  againai  maker,  defendant  pleaded  that 
the  payee  before,  at^  and  erer  since  the  time 
of  endoiMment^  wai  indebted  to  him  in  a  anm 
eqoaUing  the  money  doe  on  the  note,  and 
damages;  and,  while  lo  indebted,  and  after 
maturity,  in  order  to  depriTC  defendant  of  his 
set-off,  in  frand  of  defendant  and  in  collusion 
with  plaintii;  endorsed  to  plaintiff  without 
eonsideration,  in  order  to  enable  him  to  sue 
for  the  use  and  benefit  of  the  payee:  and  that 
plaintiff  eommeneed  and  ™^'"*^Hff  the  action 
as  agent  for  the  payee,  for  his  use  and  bene- 
fit^ aeewding  to  the  fraud  and  eoUaaion.  And 
defendant  oiftred.  to  set  oll^  to  the  payee  and 
plaintiff,  the  damftges  sMtained  by  the  non- 
payment of  the  note,  against  the  payee's  debt 
to  defendant    BepUcation :  De  iiOnrift. 

Special  demurrer  to  the  repUeatlon ;  held 
frirolous,  inasmuch  as  fraud  was  arerred  in 
the  plea;  and  it  was  immaterial  to  the  good- 
ness of  tiie  replication  whether,  without  such 
arerment^  the  plea  disdosed  a  defence.  ToU 
AnTfl  T.  NoOey,  406. 

5.  jLSegation  of  the  term  having  elapsed,  so 
as  to  include  the  days  of  grace. 
Declaration,  by  endorsee  of  a  bQl  of  ei- 

ehange  against  acceptor,  stoted  that  the 
drawer  required  defendant  to  pay  "iKrte 
wumtha  after  the  date  thereof;  vohtch  period 
had  elapsed  before  the  commencement  of  this 
suit:"  that  defendant  accepted,  and  promised 
to  pay  the  bill  "according  to  the  tenor  and 
effect  thereof,"  but "  disregarded  his  promise,'' 
and  did  not  pay. 

Demurrer,  assigning  for  cause,  that  the  de- 
elaration  did  not  show  that  the  three  days  of 
grace  had  elapsed.  A  Judge  at  Chambers 
ordered  the  demurrer  to  be  set  aside  as  fri- 
Tolous :  and  this  Court  reftased  a  rule  nisi  to 
reednd  the  order.  Padwtek  r.  Turner,  124. 
C  Setting  adde  demuirer  as  friTolous,  124. 

Ana,5. 
Xin.  Bridenee. 

Under  plea  thai  plaintiff  endorsed,  and  his 

endorsee  from  thence  hitherto  reniained  the 

bolder,  802.    Mui^XCLt. 


BISHOP. 
L  Bleotion. 

Letters  missire  and  oongli  d*61lre,  488,   Poet, 

n. 

n.  Confirmation. 

Whether  the  metropolitan  may  hear  objee- 

tions. 

H.  having  been»  in  pursuance  of  letterf 
missive  and  eeng4  d'61ire,  elected  bishop  of 
Hereford  by  the  Dean  and  Chapter,  letten 
patent  issued  to  the  Metropolitan,  commandp* 
ing  him  to  eonflrm  the  election  and  eonsecrata 
H.  The  ICetropolitan  appointed  commission* 
ers  for  the  purpose;  and  notice  of  the  oonfir- 
niation,  to  be  performed  at  Bow  Church  in 
Londoui  was  published,  with  a  citoUon  of 
oppoeers.  On  the  day  named  in  the  notice, 
the  oertiileate  of  election  was  read,  and  o|^ 
posers  were  publicly  called  to  appear  on  pain 
ofcontuma^.  Three  clergymen,  two  of  them 
holding  beneflees  in  the  diocese  of  Hereford« 
then  offered  to  ^pear,  and  claimed  to  put  in 
in  a  libel  or  pleay  stating  ol^ections  to  the 
oonflrmation,  on  the  grounds  that  H.  had 
published  works  repugnant  to  the  doctrine  of 
the  Established  Chnreh,  and  had  been  there- 
fore eensnrsd  by  the  University  of  Oxford. 
The  Commissioners  reftised  to  hear  the  objec- 
tions, and  eonflnned  the  election  in  the  fbim 
usual  where  no  opposition  is  made. 

A  rule  nisi  having  been  obtained,  on  behalf 
of  the  oljeotors,  for  a  mandamus  to  the  Ma- 
tcopolitaa  or  Ids  Vicar  General  to  hear  the 
objeotiona:  Held: 

Per  Lord  Damuv,  C.  J.,  and  Bulb,  J.,  thai 
the  ol^ections  could  not  be  heard,  stot.  25  B. 
8,  c  20,  making  it  fanperative  on  the  Metro- 
politaA  to  confirm  without  taking  cognisaaM 
of  such  ol^eotions : 

Per  Pattbsov,  and  Coubzimb,  Js.,  thai 
the  objections  ought  to  have  been  heard :  or 
that»  at  least,  there  was  ground  for  requiring 
a  return. 

No  order  was  made. 

But  held  that^  if  the  objections  ought  to 
have  been  heard,  the  case  was  one  in  which  a 
mandamus  ought  to  have  issued.  Begina  v. 
ArckhUkep  of  OcaUerhury,  483. 

BOin>. 
L  Bzeeution  oil 

Admitted  by  assignment^  48.    Bephvtn,  VH. 

XL  Condition. 

To  do  an  aot  without  delay,  288.  M^ieoinpIL 

TEL  Beplevin  bend,  48.    JUpUvim,  VIL 

BOBOUOH. 
lAmieipaL    Jfiwrfe»>al  CbrporoMom 

BBBACH. 
L  By  dehj  in  piooeeding,  288.    RepUeim,  XL 
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BBOEEB. 


dBcunr. 


n.  Of  ooTtBsat  to  infore,  S68.    Lomdhrd  amd 
Tenant,  XL  I. 

BROKBB. 

I.  PurehMea  effected  Uiroagh  broker. 

1.  Wbat  change  of  eiroonutanoei  doef  aot 
ftvthorise  priiieip«l  to  repudiate. 
Plaintiff  employed  defendants,  broken,  to 

boj  for  him  thirty  shares  lerip,  in  a  railway 
eompany  for  which  an  act  of  parliament  had 
lately  been  obtained.  Defendants  porehaeed 
in  their  own  namee,  the  practice  of  broken 
being  such ;  and  plaintiff  paid  them  the  price. 
The  fcrip  waa  purchased  "for  accoont»  S9th 
df  Angnsty"  bat  conld  not  then  be  deliTered, 
the  scrip  baring  in  the  mean  time  been  called 
in  by  the  directon  to  be  registered,  in  order 
that  shares  might  be  issued.  Befcie  the 
shares  came  ont^  a  call  was  made.  These  ihcts 
were  known  to  the  plaintiff;  bat  he  flrom  time 
to  time  desired  to  hare  the  scrip  forwarded 
withoat  ftirther  delay.  The  share  ccrtiflcates 
came  out  in  December;  and  then  the  selling 
broken  tendered  the  shares  to  the  defendants, 
with  a  demand  of  IMM.  for  the  call.  Plain- 
tiff, on  being  spplied  to,  reftised  to  famish 
the  IbOL,  denying  his  liability,  and  claiming 
the  shares  withoat  stch  payment;  and,  on 
their  being  withheld,  he  repadiated  the  con- 
tract, and  brooght  an  action  for  money  had 
and  reoeired. 

Held,  that  the  non-ddireiy  of  the  scrip  on 
the  29th  Angost  did  not  entitle  him  to  recorer 
his  purchase  money.    M'Ewen  t.  Woadt,  IS. 

2.  What  fUlure  as  to  time  does  not  aathoriie 
principal  to  repudiate,  18.    A^ti,  L 

XL  Payments  by  principal  to. 
When  not  money  had  and  reoeired  to  the  nse 
of  the  principal,  13.    Anti,  L  1. 

BUILDINa  A(^. 
Accidental  flre^  847.    Fir$,UL 

BURGKSS  ROLL. 
Mtmieipal  Oorporation, 

« 

CANON  LAW. 

L  How  far  the  law  of  England,  488,  601,  634, 
509,586,640.    Bukop,lL 

II.  Canons  of,  176,  233.    Marriaffe,  L  1. 

CAPIAS. 

Ad  satisfaciendum. 
On  order  of  Court  to  pay  mon^,  186.  Ordtr,  L 

CARBIEB. 
Page  48.    BailmmL 

CASE. 

Action  on  the  case. 
For  is\$ary  from  nogUgent  flre^  847.    Firt,  XL 


\  CAU8S. 

Reasonable  and  probable. 
For  making  alBdaTit  of  debt  In  a  eedaia 
amonnt»  987.    Btmkng^  TV,  L 

CBRTAINT7. 
L  Of  payee,  19.    SOb,  lY. 
IL  In  ehaiging  conspiracj  to  defrn^  245^ 
Cvtt9pmt]fp  L  1« 

CBRTmCATB. 
Piesomptions  in  IkTow  d;  06.    Poor,  TV,  1. 

CHANCSRT. 

Costa  of  nnsttoeessftii  suit  Ibr  speeiSo  perfbrm* 
ance,  292.    OottB,  T.  L 

CHARTBR-PARTT. 

L  Alteration  by  endorsement,  1.    Cb«ii;  L 

n.  Distinct  matten  of  complaint  under  altered 
charter-party,  L    Chmtt,  L 

CHATTBL8. 
Bills  of  exchange^  88.    Bamkntpi,  L 

CHOSB  IN  ACnON. 
When  it  Testa  in  offldal  assignee,  825.    JhUor, 

n. 

CHURCHWARDBN8. 
8ignatorsofbargesslist,260.  Jf aarfamrs,  V.  2. 

CIRCUITr. 
L  When  an  answer  to  action. 
Liability  of  plaintiffs,  aa  ezecntors,  to  indem- 
nify defendant  against  the  son  to  be  neo> 
rered. 

Assumpsit  by  ezecaton:  coonts:  1,  ibr 
work  and  labour  of  the  testator,  money  paid 
by  him,  and  on  an  account  stated  with  him; 
with  promise  to  him :  2,  for  work  and  labcsr 
and  money  pud  by  plaintifi  as  ezecaton^  and 
on  an  account  stated  with  them  as  ezecnton ; 
with  promise  to  them  as  ezecutorii. 

Plea.  That  testator,  in  consideration  of 
defendant  consenting  to  act  on  n  proTisional 
committee  for  a  projected  railway,  agredS  to 
indemnify  him  ihim  any  chaiiges  mi  aoeoonl 
of  the  railway ;  and  the  woik  was  done  and 
money  paid  by  testator,  and  aeconnt  stated 
with  him,  in  respect  of  the  same,  in  sorrcying 
the  Une;  and  that  the  woric  was  done  and 
moneys  paid  by  plaintifi  in  and  abovl 
reying  the  line,  and  the  aeconnt 
with  them  in  nspeet  of  the  same  work,  Aeu : 
that  all  the  causes  of  acdon  aecraed  after 
the  promise  to  indemnify ;  and  that 
ant  made  the  promises  only  in  his 
of  member  of  flie  committee :  that  the  raHvaj 
wai  abandodedy  and  the  wwk  and 


CTTATION. 


CONDITION. 
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beeama  of  no  jtlwd,  and  all  finiii  rooorerod 
from  defendant  in  reipeet  thereof  would  bo 
loet  to  defendanty  and  he  would  be  damnified 
to  that  extent    On  ipeeial  demnrrer, 

HeH  a  good  plea,  for  aroiding  eirenitj  of 
a^on,  to  both  eoonte;  linee  defendant*  on 
tbe  ibetfl  alleged,  wai  entitled  to  recoTor,  from 
testator  in  his  lift  or  from  hie  repretentatlTee^ 
aa  maeh  ai  they  woold  reeorer  trom  him. 

Another  plea  alleged  that  defendant  in  his 
lifetime  caneed  defendant  to  enter  into  the 
promiiee  by  frand.    On  special  demnrrer, 

Held,  a  good  plea,  not  only  to  the  first 
count,  bnt  also  to  the  seeond ;  since,  if  defend* 
ant  was  indnced  by  testator's  frand  to  make 
the  original  contract  with  him,  the  same  frand 
proeored  the  implied  promise  to  the  ezeeniors 
for  the  worii  they  had  done  and  money  they 
hadpaidinpurmanoeofthatoontraet  Qm- 
mop  T.  Levy,  769« 

iL  Pleading. 
Defendant's  liability  inenired  on  piaintifs 
promise  to  indemnify,  7fi9.    AmU,  L 

CITATION. 
To  state  objections  to  eonfiimation  of  bishop 
electa  488.    Buk€p,IL 

CLAIM. 
BtatutaMe. 

How  enforced,  731.    AeUon,  t  h 

CLKRK. 
AeU  and  dedaiations  o^  4fi.    BefUvimtYIL 

CO-DEFENDANT. 
Costs  incunred  by,  S9.    Ikmmgm,  IL  1. 

COLUBB. 
Absenting fronierTies^ 4M.    OmmU$H€iU,'Lh 

COLLUSION. 
Whep  no  answer,  92.    JBoaft,  in.  1. 

COMIOSBION. 

L  To  examine  witnesses  abroad,  997,  lOOfi, 
1016.     WiimtM,  L 

IL  Of  lunacy,  112.    l>iireM. 

COMMISSIONER. 

Of  insolrent  debtors :  his  authority  how  pleaded, 
835.    2>e6for,IL 


plaintiff  (a  Collier)  had  been  guilty  of  diyera 
misdemeanors,  particularly  that  he  had  ab> 
seated  himself  from  the  senrice  of  his  masters 
before  the  term  of  his  contract  with  them  was 
completed,  contraiy  to  the  form  of  the  statute, 
Ac 

Held,  that  no  connction  was  necessaiy 
under  the  statute;  and  that  the  warrant, 
whether  it  was  an  order  or  in  the  nature  of  a 
conTiction,  was  the  only  instrument  contem- 
plated by  the  legislature,  and  the  legality  of 
the  imprisonment  depended  upon  the  sufll- 
ciency  of  that  instnment  alone. 

And  thai,  whether  the  warrant  was  to  be 
construed  with  less  strictness,  as  being  in  the 
nature  of  an  order,  or  with  greater  strictness, 
as  being  fai  the  nature  of  a  conriction,  it  was 
bad,  as  it  did  not  bring  the  case  within  the 
statute  by  aTciring  either  that  the  contract 
was  in  writing,  or  ehie  that  the  serriee  had 
been  entered  upon.  Lindeay  t.  Ltigh,  465. 
2.  Whether  in  the  nature  of  an  order  or  of  a 

conriction,  466.    Ami,  1. 
8.  Bad  for  not  bringing  the  case  within  tbe 

statute,  466.    AmO,!, 
4.  When  defeetiTe^  not  supported  by  good 

conriction,  466.    AtUi,  I. 

IL  In  particular  instances. 
For  absenting  from  serriee,  466.    AuO,  L  L 

COMMON. 
Tenant  in  cemmon,  1088. 


COMPANY. 

L  Public  company :  sale  of  interest. 
Implied  terms  on  sale  of  scrip,  13.    Broktr, 
LL 

n.  Ihoorporated. 

1.  No  presumption  against  power  to  appoint 
agent  not  under  seal,  127.  Corporation,lL'L 

2.  Demise  and  notice  to  quit  by,  127.  Carpo^ 
ratum,!.  1. 

in.  Banking  ioopartnerdiip,  92.    Bank,  HL  L 

COMPROMISE.    * 
When  impeachable  on  the  ground  of  duress,  112. 


COMMTTMBNT.     ' 

^  In  the  nature  of  a  conriotion. 
i.  When  the  only  instrument  contemplated. 

In  trespass  for  (Use  imprisonment,  it  ap- 
peared that  the  plaiaUff  had  been  committed  to 
prison  by  warrant  of  a  justice  under  stat  4  O. 
4o.84»a.8.    The  warrant  alleged  that' the  I     der. 

OS 


COMPUTATION. 
Clerical  error,  987.    Bamknpi,  TV,  1. 


CONDITION. 
L  Implied. 
On  surrender  in  consideration  or  by  accepW 
ance  of  a  new  grant,  702, 718.  SMrrtmdtr,  L 

n.  Subsequent  147.    Mortgage,  I.  L 

HL  Distinction  between  excluding  a  presump 
tion  and  imposing  a  condition,  180.   Teader, 
IV.  What  tender  is  unconditional,  180.    Tm- 
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CONDUCT. 


co^8IBUc^ON. 


▼.  or  bond,  288.    SepUwm,  IL 

COKDUCT. 
Aoti  inddMltfttioatiiCpanoiiaetiBgaf 

OOKFINJUCSNT. 
Af  luaatie,  111.    Ihirem, 

QovnsMAnon. 

or  UihotM,  488.    BMft<9i,IL 

cones  DmjRS. 

Hfl»48S.    Bi^^JL 

COKSANOUINITT. 
Pfuliibit«d  degTMf,  173.    Mamag»fl.h 

C0N8BCRATI0N. 
or  biihofii,  488,  688»  823.    3i»k€p,XL 

CONSENT. 
Bf  oovumI,  112.    J>iirMi. 

CONSIDERATION. 
I.  For  a  contno^  858.    CotUrati,  JJL  1. 

XL  Fftilun. 

1.  PartUl  when  no  aaiwer  to  Mtioii  or  ooto> 
nant,  973.     CovenmU,  UL 

2.  Effect  or  ibowiog  »Toidaaoe  or  title  with- 
out  showing  OTietioii,  978.    Cbeemnu^  IIL 

3.  Bjr  grant  operatiag  not  nocordiiig  to  the 
ooBtnoty  702,  718.    SiutmuUr,  L 

CONSPIBACY. 
I.  Indietment:  generalitj. 

1.  Indiotment,  charging  thntderendante^'un- 
lawfUly,  frandulenUy  and  deeeitfolly  did 
oonapire,  combine,  confederate  and  fgree 
together  to  cheat  and  defraud"  the  prose- 
cutor ^or  his  goods  and  chattels:"  Held 
good,  on  writ  of  error.  Sydtrff  r.  Th* 
Queen,  245. 

2.  For  oonspiracj  to  defraud^  chaiging  Utr- 
eenies  as  orert  aoti. 

Ifi  an  indictment,  one  eovnt  eharged  that 
L.  cafried  on  the  trade  or  a  djer,  and  defend- 
ants were  emplojed  by  him  as  his  servants 
in  the  management  or  the  trade,  and  it  was 
their  duty  as  such  serrants  to  employ  the  rats 
and  dye  or  L.  for  his  benefit,  and  ror  dyeing 
snch  woollen  materials  as  might  belong  to 
themselres,  or  be  intrasted  to  them  by  L.  ror 
those  purposes,  and  on  no  other  materials: 
that  defondants  unlawfully  conspired,  fiwudu- 
lently  and  without  L.'s  consent,  to  employ 
the  tftts  and  dye  in  dyeing  woollen  materials 
not  belonging  to  themselres,  and  not  intnif  t- 
ed  to  them  by  L^  and  to  obtain  thereby  profit 


fit  and  we  oT  his  Tats  and  dye :  thai 
ants,  in  pnnmanee  oT  the  oompuaqy,  inMUSkf 
and  without  L.'s  eonsen^  reeelTed  wooOaa 
'  naterials,  and,  wilfaUy  and  without  his 
sent,  and  at  his  expense,  with  his  dya 
rats,  dyed  the  same  ror  their  own  proAL 
other  count  charged  that  deTendaats,  haviaf 
engaged  themselres  and  bung  anployed  by 
11,  as  his  serrants  in  —•"f'rg  the  trador 
oonspired  by  artTul  means  to  obtain 
by  fraudulently  and  without  L.'s  ooase&t  \ 
his  dye  and  implements  or  trade  in  d jraig 
woollen,  Ac,  uaeterials  ror  their  own  bencftl* 
andtotheinjjttryof  L.;  ^al»  in  punnaaaa  of 
the  oonspiracj,  they,  wilfiiUy  and  withoui  L-*e 
oonsent»  reoeiTed  woollen  matwials,  and,  wil- 
fully  and  without  "Wm  consent  at  hia  HTpanee, 
and  with  his  dye  and  implements,  djcd  the 
meteriels  ror  their  own  ptoAt. 

On  motion  in  airest  or  judgment:  Hald. 
that  the  indietment  showed  a  misdi 
that  the  gist  or  the  charge  was  the 
spiraey ;  and  that  no  relony  appeared  in  wUeh 
the  misdemeanor  eonld  be  merged. 

The  eridenoe  at  the  trial  was  thai  L.  per- 
mitted derendants  to  use  his  dye,  Ae^  for 
their  own  materials,  and  snch  as  he  intraeisd 
them  with,  but  that  they  had  made  a  proil 
by  using  tiiem  ror  other  materials  withonifais 
knowledge :  there  was  no  pcooT  oT  a  eon- 
spiraey  besides  the  oonoorrenee  in  the  mtL 
Held  that^  MsnmJng  the  act  itseir  to  be  a 
laroeny,  derendants  might  still  be  eonTicted 
ortheconspira^asadistinetofienee.  Mtfimm 
T.  JBIiilfoii,  929. 

8.  OTort  aots  impeiTeeay  laid,  929,  Mil 
Aati,  2. 

IL  Eridenoe. 
Conspiiaoy  prored  only  biy  nets 
amounting  to  larceny,  929.    Aaf^  L  2. 

nL  In  particular  instenees. 
By  servants  or  a  dyer  to  defraud  tteir 
by  using  his  materials  in  dyeing  Cor 
persons,  929.    Anf^,  L  2. 

lY.  Costs  or  Joint  derence,  89.   DosMys^ILL 

C0N8TBAINT. 
Duxeos,112.    DvrtM, 

CONSTRUCTION. 
L  or  statutes. 

1.  In  ordinary  sense,  488,  568.    BiAef,  IL 

2.  In  technical  sensf,  483,  567,  588,  841 
l^ifAc^IL 

8.  According  to  nsnge^  488,  581, 627.  BUiktp, 

n. 

IL  or  plendings. 
In  the  sense  that  wiU  make  this  vnlidip  181$ 

1K|4R«N^  L  2. 


CONSTRUOnCMN. 


CONTRACT. 
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nL  OCwritlen  inf tnunents. 
When  for  the  jiuige  uidirheii  for  the  Jn^. 

An  MHstioneer  wm  trnployed  to  fell  land, 
viider  »  written  Qontrset^  that  he  ahonld  be 
paid  one  per  eent  eommlasloft,  hat,  If  the 
estate  were  not  sold  within  two  montha  after 
the  day  of  anction,  only  one  half  per  cent 

Held  that  this,  by  itMlf,  meant "  two  hmar 
montha,"  nnleaa  there  waa  admlaaihleeTidenee 
that  the  parties  meant  ''ealendar  months." 

That  the  Judge  might  eonstrae  it  to  mean 
ealendar  months,  if  the  eonteact  showed  this 
meaning. 

Or  if  this  appeared  to  him,  from  the  svr- 
romding  eircUmstanees,  at  the  timeof  mahing 
Hieoontcaet. 

Th»t^  if  there  were  eridenee  that  the  words 
were  nsed  in  a  sense  peenliar  to  the  trader 
business  or  plaoe,  the  jnxy  npon  this  might 
find  sneh  peooliar  meaning. 

And  that  »  Jniy  may,  in  some  instanees, 
And  the  meaning  of  technical  words. 

BaV  thaty  here,  the  oonduot  or  coitespond- 
enoe  of  the  parties  since  tho  making  of  the 
•ontraet  was  not  OTidence  npon  Which,  alone^ 
a  jury  might  find  that  the  words  denoted 
calendar  months.  Bimpton  t.  Margibtm^  13. 
S.  Oral  eridenee  when  adasisdble,  2S.  AnU,  1. 
8.  With  reference  to  snironnding  clroom- 

stances,  23.   ilaid,!. 

4.  With  reference  to  pecidlar  trado  or  fflaee, 
23.    AnOfl. 

5.  With  reference  to  tne  meaning  of  techni- 
cal words,  23.    And,  1. 

6.  Aeoording  to  the  interest  and  the  appwent 
maaaing,  147, 161.    Jfortgage,  L  1. 

7.  Bepagnances  reconciled  by  looking  at  the 
whole  instftmiettt,  406.    Devwe,  I. 

8.  Whether  words  to  be  taken  in  statatory 
sense,  781.    AlfonMy,  VIL  1. 

9.  According  to  th6  apparent  general  intent 
to   sospend  withont   eztingiiishing,  862. 

10.  BCanifest  errors  of  eompatation  disre- 
garded, 987.    Bankn^lV.l, 

IV.  Particnlar  words  and  phrases. 

1.  **  AccidentaUy,"  347, 8M.    Fire,  IL 

2.  "Accompanied  by,"  66.    Poor,  X.  1. 

3.  ''According  to  the  true  intent  and  msaalng 
of  an  a6t,  326.    Debtor,  IL 

4.  "All,"  as  aU  other,  460.  I>eviee,  L 
6.  "As  for  rent,"  949.    J}ietreee,ILl. 

6.  "Estate  and  effects,"  326.   Dehtor,  IL 

7.  "Estate"  in  sense  of  land  not  built  npon, 
347,365.    Fire,U. 

8.  "Examination,"  02 n.   Poor,  X.  3. 

9.  "Felony  aforesaid,"  799.    Indietmmti,  L 
1. 

10.  "Goods,  money  or  ehattels," 33.  Bntk- 


11.  "Hereinbefore  mentioned,'  000.    ^W- 
donee,  XVHL  3. 

12.  "  Shall  haTc  the  effect  of  Judgments,"  130. 
Order,  L, 

13.  "Month,"   781.     Attorn^,  VIL  1,  23. 
Anti,  UL  1. 

14.  "Mortgage,"  147, 100.    Mwrtgnge,  L  1. 

16.  "  Other,"  omitted  in  a  second  count,  799. 
Indietmeni,  L  1. 

10.  "Which  period,"  124.    BHU,  XIL  6. 

17.  "Reasonably  obtain  and  possess  without 
suit,"  326.    IM»tor,  XL 

18.  "The  said  Court,"  379.    Seeeiane,  IL  t 

19.  "Suspended,"  862.    J9ab,y.2. 

20.  "Wateroowrse^"088.    Z;«m^IIL 

CONnKUAKCE. 
Of  es«i«B. 

Pleading,  147.    M&ng9ge,l.\. 

CONTRA  FORMAV  6TATUTL 
When  mere  aggravation,  890.    Ftfree,  L  1. 

CONTRA  PACBM. 

In  a  cirfl  action^  890.    Foret,  LL  904.    Trm- 
J'^ft,  LI. 

C(»fTRACT. 
L  Capacity:  freedom  of  wilL 
Constraint  by  confinement  and  proceedings  in 
lunacy,  112.    Jhtreee. 

XL  Capacity :  lunacy,  112.    Dwem. 

ITT.  Consideration. 
L  Executory :  if  the  party  shall  dp  an  aot 

Declaration  in  assumpsit  recited  that^  at 
the  tiine  of  the  making  the  agreement  after 
menttoned  defendant  was  possessedof  a  ship, 
Mid  plaintiff  was  •  master  mariner  hdring 
interest  at  N.  in  the  West  Indies  Ibr  loading 
a  Tcssel  ,*  and  that^  it  baring  been  proposed 
by  plaintiff  to  defendant  that  defendant  should 
gire  plaintiff  the  command  for  a  royage  to  the 
W.  L  and  back,  it  was  agreed  in  writings  be- 
tween plaintiff  and  defendant,  thai^  "in  eon- 
•ideiraltimir  of  plainHf  having  intereet  in  Jf. 
/or  loading,  ^e.,  defendant  would  giro  plain- 
tiff the  command,  "with  tke  underetanding 
that  the  piaintif  would  nee  attpoeeihle  exertion 
/or  the  benefit  o/  the  ehipf  •'and  ihat,  /or 
ench  eervieee,"  defendant  would  pay  plaintiff 
the  sum,  Ac  The  declaradon  then  averred 
mutual  promises  to  perform  the  agreement; 
that  plaintiff  had  performed  it ;  that  defend- 
ant gave  to  plaintiff,  and  plaintiff  set  out  in, 
the  command  of  the  vessel,  and  plaintiff  per- 
formed the  voyage  out  and  discharged  the 
outward  caigo,  provided  a  homeward  cargo 
(adding  some  details  in  these  respects),  per- 
fbrmed  the  voyage  home,  discharged  the 
homeward  cargo,  and  resigned  tike  commaady 


1061 


CONTRACT. 


CORPORATION. 


and,  daring  all  the  time^  ^ued  all  ponible 
exertiona,"  Ac :  breach,  oon-paTmeot  bj  de- 
ftndaat  to  pkintilt 

Held,  on  demmrer  to  a  plea,  a  good  deda- 
lation,  as  mfieiehtlj  allowing  that  defendact 
undertook  to  par  plaintiff  if  he  woold  take 
the  oommand  and  nee  all  poeeible  exertion. 

Plea:  that  the  plaintiff  did  not  vm  aU  poe- 
eible exertions,  in  manner,  Ae.  Held  bad,  on 
ipeeial  demnrrer,  as  not  going  to  the  -whole 
ooDsideration.    MUU  w.  BUaekkail,  ^bS. 
2.  Distinotion  between  indneement  and  oob- 

sideration,  858,  865.    Anti,  L 
8.  Maj  not  be  traTezeed  in  par^  858.    Aini, 

L 
i.  Remedj  for  partial  ihllare,  858, 865.  Ami, 

L 

5.  What  raficient  to  eaose  bailment  not  to  be 
gratnitoiv,  48.    SaUmeuL 

6.  Failore  hy  grant  passing  an  interest  not 
aeoording  to  the  eoateao^  792,  718.  Ar. 
rtnder,  L 

7.  Partial  ihilnre,  078.    Ommmm^  IU 

IV.  Mntnality. 
Not  essential,  858,  864.    Axa,irLh 

v.  Implied  terms. 
1.  From  the  natore  of  the  sat^eetanatter,  18. 
Broker,  L  1. 

S.  On  sorrender  of  leaee  in  oonsideration  of 
a  new  one,  708.    Sturmider,  L  1. 

8.  On  snirender  of  leaee  hj  aeeeptaaee  of  a 
new  one^  718.    JShrrtmUr,  L  8. 

YL  CoUatenJ. 

t.  Who  bound  hj,  148.    BUlt,  YIIL  1. 

8.  Mode  of  enforoing:  plea  or  eroM  action, 
858.    BiU$,V.X 

TIL  Aeted  on,  but  not  perfeetly  eenied  ont 
Presumptions,  1686.    Adpern  ^oatwiow. 

Vm.  IiiabiUty. 
When  it  arises,  858.    .dm^IILl. 

DL  Inenrred  under  promise  of  indemnitj,  760. 
(Xrom^,  I. 

Z.  Rescinding. 

1.  For  defect  of  Tender's  title,  868.    ZomI- 

lord  and  Tenant,  XL  1. 
8.  Not  for  changes  in  eirounstanoes  beyond 

the  control  of  the  parties  and  foreseen  by 

Ijheni,  18.    Broker,  L  1. 

8.  For  misconduct  of  serran^  wages  not  ap- 
portionable,  748.    Jiaeier  and  Servant,  L 

XL  Construction. 
1.  How  tu  affected  by  eztrinsie  eridence,  S3. 

CbMimeNbfl,  in.  1. 
8.  RespectiTe  prorinces  of  Judge  and  jury, 

88.    CkmetmeHon,  HL  1. 
8.  According  to  the  general  intent^  858. 

BiUe,  v.  8. 


Xn.  Pleading. 
1.  Dedaratioii  on  mvtnal  promises 

deftning  exact  datles,  856.    AmU,  IIL  L 
1.  Serenl  counts  on   altered   eontiae^  L 
OomifL 

8.  According  to  legal  eBeet,  induding  Ana 
days' grace,  184.    IKIb,  XIL  5. 

4.  Under  stat  56  O.  8,  &  50,  as  alleetine  ihm 
rights  of  execution  creditor  under  aa  a»- 
signmentbythesherii^485.    IHetreee,  1,1, 

5.  Oirottity,  760.    OSremity,  L 

6.  Fraud  of  testator  as  answer  to  eount  om 
implied  promisee  to  executor,  769.  Orcmi^, 

Jim 

7.  Assumption  that  a  contract  is  pl«aded  ae- 
c<»d]ng  to  its  legal  effect,  049.  Dietrvee, 
ILL 

Alii.  Enforcement  by  summary  proceediags. 
L  Commitment  for  absenting  tnm  senrkc^ 
455.     Conmitmeni,L 

8.  By  distress,  040.    Z>M«raM^ILL 

XIV.  Damages  for  breach. 

Costs  of  nnsuccessM  suit  for  speciie  perlbim- 
ance,  when  not  so  recorenble^  808.  Oume, 
V.L 

XV.  Suit  for  spedic  perfonBaneeu 
Costly  801    CiMto,  V.  1. 

CONVICTION. 

L  Commitment  in  the  nature  0^455.    Oeeemt^ 
wtent,  L  1. 

IL  Supporting  bad  eommitment  by  good  cea- 
yietion. 

Not  where  commitment  tiie  only  instmsBflBl 
contemplated,  455.    O/mmUmem,  L  1. 

COPABCSNEH. 
AdTOree  possession,  1086.    Adeeree  Poeeemmm, 

CO-PLAINTIFF. 
Knowledge  by,  ii,    Bankn^  L  L 

COPT. 
Of  examination,  55.    Poor,  X.  L 

COPYHOLD. 
Customary  court 
Failure  of,  for  want  of  copyholder^  666. 
XeoM^IIL 

CORPORATION. 
L  Aggregate :  acts  by. 
1.  Demise  by  agent  not  ^>pointed  under  seaL 

On  ^ectment  upon  the  demise  of  a 
tion,  it  appeared,  from  defendant's  i 
that  he  had  token  the  land  by  pemissioB  «f 
H.,  a  senrant  of  the  corporation,  and  that  J^ 
ahother  serrant  of  the  corporation,  had  gim 
him  notice  to  deliTer  up  pMsessioa.  Nolesa% 


COSTS. 
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Bor  notieey  nor  appointment  of  F.  or  Hi  m 
■gent  nnder  bmI,  was  prodneed. 

Held,  that  tbe  jnrj  were  rightiiy  direeted 
to  find  for  the  pkintil^  if  they  thongbt  H. 
■ad  7.  were  aathoriied  bj  the  eompenj  to 

A  tenaaey  at  will,  oommeneing  in  1824  and 
determined  in  1831,  before  the  eoming  into 
effeet  of  staL  8  A  4  W.  4,  e.  27  (Slst  Deeem- 
ber,  1888),  ie  no  bar,  nnder  leote.  2,  7,  to  an 
ijjeotment  eommeneed  in  1847.  J)o€  dem. 
Birwnngkam  Canal  Otmypany  ▼.  Bold,  127. 

1.  Notice  to  qnit  by  agent  not  H^pdnted 
nnder  seal,  127.    AnO,  1. 

IL  KonieipaL    Mmieipal  OorporatUm, 

COST& 

I.  Brroneoas  award  OH 
L  When  taken  awaj  bj  Ooort  of  Beqneita 

Act^  840.    Error,  L 
S.  After  an  nnanthoriied  a4}o^>nm^^  '^'* 

SBmom9,lLl. 

Bdipite  of  vppeaX  for  paipoee,  879.  JStmiomt, 
ILL 

HL  After  refiiial  by  judge  to  atrike  onteoimta. 

Jodge*!  endorsement^  L    ComU,  L 
nr.  Gab  sa.  for. 

On  order  of  Court  to  pay,  186.    Order,  L 

V.  Saoorety  in  8nbee<iBent  actl<«. 

L  Not  pUintUTs  eoets  of  nnsneeessftil  snil^ 

against  defendant^  for  speeUo  perfoimanee. 

IL  agreed  with  7.  to  pnrohase  land  of  him. 

On  production  of  F/s  titles  M.  objected  to  it 

7.  insisted  lihal  it  was  good,  and  gare  noHoe 
that  he  should  sett  at  M.'s  risk.  M.fhentted 
a  bin  against  F.  Ibr  a  spedic  performance; 
and  the  question  of  title  was  referred  by  the 
Oourt  of  Chancery  to  a  Ifaster,  who  reported 
that  F.  had  not  a  good  title :  whereupon  the 
UIl  was  dismissed  without  costs  on  either 
aide;  that  being  the  praetiee  of  the  Court 
of  Chancery  in  such  cases. 

Held,  that  M.  could  not  reoorer  from  F.,  as 
damages  for  breach  of  the  contract^  costs  in- 
cnned'by  IL  in  the  Chancery  suit  Jfaldm 
T.  lV«oa,  292. 

2.  When  too  remote  a  damage,  292.    An^  L 

8.  Joint  costs  of  defence  of  plaintiir  and 
another  indicted  together,  89.  Damage 
ILL 

4.  Costs  of  unproductiTe  suits  against  sure- 
ties, 46.    BepUvin,  YIL 
VL  In  particular  proceedings. 
Where  creditor  has  brought  debtor  into  Court 
of  Bankruptcy  by  affldayit^  987.  Bankrupt, 

IV.  L 

COUNCILS. 


8 


COUNSEL. 
L  Appointed  by  lunatic,  112.    JDurete, 

n.  Consent  by. 
Not  n  concluiiTe  negative  of  duress,  112. 


ISmir aatfaority, 488, M4.    Bi$h€p,lL 
VOL.  XI.— 78 


COUNT. 
L  Striking  out 

Judge's  endorsement  on  refnsaL 

In  assumpsit  by  ship-owner  against  char- 
terer for  not  loading  the  ship  with  a  homeward 
cargo  pursuant  to  charter-party,  and  detaining 
her  over  the  running  days  thereby  allowed, 
the  llrst  count,  after  setting  out  the  charter- 
party,  alleged  that^  after  It  was  made,  the 
parties  signed  an  endorsement  thereto,  alter- 
ing the  terms  of  the  delirery  of  the  outward 
cargo  and  adding  to  the  number  of  running 
days.  A  second  count  was  Ihuned  on  the 
charter-party  without  the  endonemenL 

A  Judge,  on  summons  to  show  cause  why 
one  count  should  not  be  struck  ou^  endorsed 
that  no  order  should  be  made,  he  being  satis- 
fled  that  it  was  intended  boni  flde  to  esta. 
blish  a  distinct  subject-matter  of  complaint  in 
respect  of  each  count 

On  the  plaintiif  moylng  to  strike  out  so 
much  of  the  endorsement  as  stated  that  the 
Judge  was  satisfied,  Ac,  upon  aflldaTit  that 
it  had  been  suggested  that  two  distinct  sub- 
ject-matters of  complaint  were  to  be  esta- 
blished. 

This  oourt  reftised  to  interfere  with  the 
discretion  of  the  Judge;  but  said  that  it  was 
not  to  be  considered  as  their  opinion  that  the 
plaintiif  might  not  declare  on  the  contract^ 
both  as  it  originally  stood  and  as  altered,  or 
that  he  would  lose  his  costs  if  he  succeeded 
on  one  only,  but  satisfied  the  Judge  at  Nisi 
Prius  that  he  acted  on  a  bonft  fide  intention 
of  establishing  two  sul|)«et-matten  of  coia. 
plaint    Homod  t.  Wilkin,  1. 

n.  What  may  be  distinct  sul|)6Ct-matten  of 
complaint 

Breaches  of  altered  charter-party  both  before 
and  after  alteration,  1.    AnU,  L 

nL  Seyeral  eonntf  In  indictment  for  felony, 
799.    Indiolwmit,  L  1. 

COUNTY. 
Justices. 

Jurisdiction  in  borough  768.    Onmly  Bat§. 

COUNTY  COUBT. 

Pririlege  of  attorney  to  sue  in  superior  court% 
92L    AltonMy,IIL 

COUNTY  RATB. 

Liability  of  boroughs. 
Loss  of  exemption  since  stat  6  A  6  W.  4»  e. 
76. 
Befort  the  passing  of  itat  6  A  6  W.  4|  e.  7^ 

f2 


1066 


COURT. 


COVENANT. 


the  borough  of  MuSboma^  maintained  » 
gaol  and  bridge  within  the  boroagh,  and  paid 
other  of  iti  pablle  expenaei  oat  c^  a  Ikmd  in 
the  nature  of  a  borough  flmd,  and  ma  Cnr 
that  reaion  exempt  from  ooontjnlee  mudar 
atat  M  O.  8,  e.  61. 

After  the  paicing  of  slat  6  A  6  W.  4»  o.  ta^ 
the  l>orongh  (being  one  of  thoee  in  Nhednle 
(B.) ),  did  not  ditiiln  any  grant  of  a  aeparate 
oonrt  of  qoarter  ecwioni.  The  joftioes  for 
the  honmgh  eontinved  to  ezerdae  jviiadietton 
thefein,  bat  not  in  eidatieii  of  the  coaaij 
joatleee.  The  boron^  oontlnned  to  Bwtelain 
the  bridge  and  gaol  oat  of  the  beftie-aen. 
tioned  ftmd :  and  the  boroogh  treasner  paid 
oat  of  thai  ftmd  (oader  orders  made  at  lei- 
rioni  and  awiiee)  the  eoeti  of  proeeeotloiit  for 
oftnoee  eommitted  within  the  boroagh. 

Held,  that  the  boroagh  waa  now  liable  for 
ft  coan^  inte  aaieiied  bj  the  joitieei  of  the 
ooontj  in  qnarter  eeariona.  Btgima  t.  WOu, 
of,  758. 


COUBT. 

L  Inftrior,  what  ia. 
Quarter  seniona^  in  what  mom  not  one,  799. 
iiulielneiil^  L  1. 

XL  Continaing. 

Quarter  Semioni,  708.    indMlneiii;,  L  L 
HL  Of  enor.    Mtnur^  I* 
IV.  Coort  Baron.    Jfaaor. 
Y.  Cofftomary  Coort    CopgholUL 
VL  Coort  Leet.    Jfcnor, 

TIL  Statutory  reitrietlona  of  power  to  n^Mniy 
379.    S$maiu,TLl. 

OOTTBt  OF  RBQinBSTS. 

1»  Mode  of  taking  adyantage. 
By  writ  of  error,  840.    Mrmr,  I. 

JL  Brixton  Coort  of  Beqoeiti^  8i0.    Mrror,  L  ' 

COVENANT. 
X,  Generally. 
1.  Aatoathingnoiiaeeie,444  Pof^ILl. 

3.  Wlwt  are  not  ogoal  and  reaaoaaMe  oovi^ 
nanti,  688.    Lttue^  HI. 

8.  Conitmed  aocording  to  the  intereat  and 
the  apparent  meanfaig^  147, 161.  Morigag^, 
LI. 

4.  Effect  of,  on  an  aarignment  of  eropa  nnder 
exeoutlon,  426.    JHtirut,  L  L 

XL  What  paaaea  with  the  land. 
1«  When  not  ao  aa  to  bind  aaaigna  not  named: 

ooTonant  to  indemnify. 

By  indentore  of  leaae,  B.,  the  lenee,  for 
himaelf,  hia  exeoators,  adminiatntora,  and 
aaal^i^  eoTonanted  with  the  leeaor  to  boUd 
foor  meaaoagea  on  the  land  within  a  apeeifled 
time  froa  the  date  of  the  demiaab  and  to  pay 


iw^Aa.;  and  there  waa  ft  daoae  for: 
on  aon-peifoima&ee  of  thia  or  oart 
oovenaata.  3y  a  aohaeqaent  indmiiara^  B. 
demiaed  to  plaintiff  (the  heoaea  not  horiBf 
been  boilt),  and  eoraikaated  with  plalBliff  that 
B.,  JUf  kein,  tx^ewtion,  or  wimim&h  utan  (net 
adding  ami§ml)f  woold  pay  the  rent  foaored 
y/j  the  f<Mrmer  indentore,  and  forfotm,  or 
^o&htaUf  imHtmmifg  flaUiiif  qf,  frma,  md 
again§i,  atf  lie  tooenauU  therelB  fmmtMhtaA 
on  the  100800*8  or  aaaigneeaT  part  to  be  per- 
Ibrmed.  B-afterwaidaaaaignedtedotai^ahL 

Held  by  the  Coort  of  Exeheqner  Chamber, 
aflbming  the  Jodgment  of  the  (^ooeoTa  Baneh, 
that  the  oorenant  to  plaintiff  waa  sot  aneha 
oorenant  aa  woold  paaa  with  rerenioa  of  the 
land  and  bind  amlgneaa  not  named;  and 
therefore  thOi  the  plaintiff  ooold  not  reeomr 
agalnat  the  defeadanta  for  not  boiUiag  te 
wan  or  Indemnliying  plaintiff  agolaet  erietiaa 
for  breaeh  of  the  eoTehaat  to  boild.  J>m^ 
Y.  Bcwwian,  444. 
S.  Diatfaietion  between  eoTonaiit  to  Indemmliy 

and  ooTenant  for  q[aiet  ei^oymai^  414. 

ibn^l. 
8.  CSannot  be  aptit,  444.    Anti,  L 
4.  When  a  eoranant  that  runs  wilb  the  laid 

beoomee  m  oereimBt  in  greaa^  147.    MofU 

gage,  L  L 

nL  Dependent  or  independent 
CoTonanta  for  title  by  aaafgiier,  and  ftr  paf- 

ment  by  aaa!gnoa»  oai  aeaignm^t  to  a  Am- 

tee  for  both. 

In  annetioft  of  eeveiafti  tfae.deod  tnu  aat 
forth  on  oyer»  reeiting  a  former  deed  betaeen 
plaintiff  and  defendant  whoMby  pkhitlff  li- 
oenaed  defendant  le  naa  a  tmta^  of  whi^ 
plaintiff  4>peared  by  the  deed,  aa  roeite^  to 
have  obtained  a  regolar  graak  Qmmn,  whe- 
ther defendant  waa  eetopped  by  the  latter 
deed  from  denying  that  the  patent  wna  f  ilid 
aa  reoited  in  the  earlier  deed,  or  onlyfrsai 
denying  that  a  deed  aU^ging  that  fMt  vii 
executed. 

By  the  eariier  deed,  plafaitiff  lieeooid  da- 
fondant  to  oae  hia  patent  daring  n  ten^  paj- 
hug  a  atated  rt^ty.  By  the  deed  dedmed 
apon,  reciting  the  earlier  deed  and  a  aobia- 
qoent  eentoaet  of  delmdant  with  plidatiff  ftr 
parohaae  of  half  the  patent,  eoldeet  to  tlM 
former  deed  bat  with  bvaeftt  to  defoadant  of 
half  the  royalty,  plaintiff,  in  poimaaee  of 
the  eoatract,  and  in  eoBtideration  of  XSML  to 
be  paid  to  him  by  defoadant,  aaiigned  tb« 
patent  to  a  troate^  anl^eot  to  the  pavTloii 
indenture,  and  in  treat  to  apply  the  aoBi 
acoroing  from  lioenaea  to  oae  the  patent  and 
likewiae  to  apply  the  royaltiea,  for  or  ondtf 
the  direction  of  jdaintiff  and  defondant  xe- 
apectiTely,  in  apeeifled  proportionj^  and  ts 
atand  poaaeeaed,  aa  to  one  moiety  «f  the  l«l> 
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ttn  TptAuki,  for  plidntifl;  m  to  the  olher»  for 
dofonduii  PlAintlff  eoTomuitad  thaty  for  and 
BOtwithstMiding  Miything  done,  A«m  by  him, 
the  pfttont  was  ralid,  and  should  bo  hold  and 
onforeed,  by  the  trustoe  withoat  lawfiil  lot^ 
Ae.»  by  plalniiff,  or  any  olaimlng  nndor  him, 
or  by  hia  aet  or  do&alt  And  defendant  oo- 
Tonanted  with  plaintiff  to  pay  him  the  22002. 
by  instalmente.  To  a  deolaraUon  in  ooTonant 
for  non-payment  of  mieh  inetalments,  defend- 
ant pleaded,  after  oijn  of  the  deed  dedared 
npon,  that  plaintiff  was  not  the  first  inventor; 
by  reason  whereof  the  patent,  before  the  sup- 
posed breaeh  of  eorenant,  was  Toid.  Seplioa- 
tion,  estoppeL 

Held,  on  general  demurer,  that  the  jdea 
was  bad.    For, 

1.  No  eviotion  was  stated :  and,  in  Ibety  the 
matter  pleaded  did  not  go  to  the  whole  eonsi- 
deration;  since,  eren  it  the  patent  was  void, 
the  first  ezeented  deed  would  have  bonnd  the 
defendant,  by  estoppel,  to  payment  of  the 
royalty;  and,  by  the  latter  deed,  he  beeamo 
entitled  to  half  the  royalty. 

3.  That  the  covenant  to  pay  the  22001.  was 
an  independent  coyenant,  and  capable  of 
being  enforced  whether  the  plaintiff's  cove- 
nants were  performed  or  not  Cfutkrr.Bowetf 

ors. 

JlV.  Failure  of  consideration. 

1.  By  patent  being  avoided,  973.    An$^  UL 

2.  When   not  before  actual  evietiQi^  073. 
AnOfUL 

3.  Npt  where  covenaiitor  d«civee  some  benefit 
073.    Ant^,lIL 

y.  Several  covenantees. 

Who  may  sue  alone,  147.    Mortage,  L  1. 

TL  To  insure  against  fire,  868.    Ltmdtord  tmd 
TefUMt,  XL  1. 

yn.  Pleading. 
Bstoppel  by  recited  deed  and  the  recitals 
therein,  073.    Ana,lIL 

COySRTURE. 
Barvh  and  Fem$, 

CBBDITOR. 

Proceeding  by  aflldavit  in  baakmptey  Courts 
987.     Bankrwp*,  IV.  1. 

CRDONAL  LAW. 
Oomtpiraey,    huiietmmL    Ptitjyrff, 

CBOSS  ACTION. 

The  proper  remedy  on  partial  fidlnre  of  consi- 
demtion,  858.    Gmtratit,  ILL  L 

CROWN. 

L  Its  power  in  appointing  bishops,  483.  BiAop, 
XL 


XL  Presnmrtion  againsl. 
Of  dedication  of  hi|^w^r>  ^77.    JB^fttM^b 

m.  Bight  of  reply.    JSeyiMi  v.  AtMUlkop  ^ 
Amlcrkwy,  600  n. 


cusTomr. 

V.L 


Proper,  884. 


0UST03I. 
Of  the  country.  ' 
Bffect  of  on  assignment  of  crops  under 
cation,  42&    i>Mr«f ,  L  L 


CbpyloldL 


CUSTOMABT  COUBT. 


DAMAOBS. 
L  Praetice. 
When  not  inquired  into  by  Court  of  Biror, 
147.    Jfor^^o^j  L  L 

IL  Costs. 

1.  Of  yAaX  defSmee  by  pkintiff  and  another. 
SmMUf  that^  if  one  of  two  parties  indicted, 

having  a  defence  common  to  both,  retains  an 
attorney  to  defimd  them,  and  pays  him  the 
whole  costs  of  defence,  and  Ihey  are  ac- 
quitted, such  party,  in  an  action  for  malicioas 
prcseeation,  may  demand  the  costs  so  paid  as 
part  of  his  damages. 

Held  tha^  al  all  events,  he  may  so  recover 
i^  the  costs  of  defence  being  divisible,  it  has 
been  expressly  left  to  the  Jury  to  deduct  any 
part  of  such  costs  which  they  thought  not 
fidrly  incurred  by  the  platntUI^  and  they  have 
found  for  him  as  to  the  whole.  RtmUvti/t  v. 
Somyflt  30. 

2.  Costs  of  a  fomer  suit  between  the  pufties, 
when  too  remote,  292.    Qa^  y.  L 

8.  Costs  of  unproductive  suits  agaiDft  sure- 
tiei^40,    JUfUnvk^TXL 

DATS. 

L  Material,  laid  uaOer  a  videUeel»  147.  Jfori- 
^999»LL 

TL  Bfjeotion  of  videlioets  when  dates  materia^ 
78L    AlforiMy,  yiL  1. 

nL  Heaniag  of  word  "month"  in  indictment 
on  a  statute  which  defines  the  meaning,  781. 
Allon^y,  yn.  1. 

DEBT. 
L  Action  ofl 

1.  On  replevin  bond,  288.    JS«p2mii,  IL 

2.  By  drawer  against  acceptor,  after  endoaa 
ment  over  and  redelivery  to  drawer,  301 
BUh,  XIL  3. 

n.  On  foreign  judgment:  pleading. 
1.  The  proceedings  in  the   foreign  court 
pleaded,  showing  the  judgmont  lo  b«  on  aa 
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■mended  biU,  and  the  r^oinder  tnrersing 
an  allegation  that  the  defendant  had  notice 
of  that  bil] :  what  pnt  In  iaine  therebj, 
1015.     WtteMK. 

S.  What  admitted  by  the  traTene  ae  to  the 
meaning  of  the  replication,  1015.   WtfneM. 

3.  Beplioation  how  oonitroed  after  yerdiot 
for  plaintiff,  1015.    TTidMM. 

in.  Amoont 
Where  there  are  eroee  demands,  087.    Bank- 
rtQB^IV.  L 

DBBTOB. 

L  Insolrent:  fonnal  proceedingt. 
What  omissions  do  not  exdnde  operaUon  of 
aety  825.    PoH,  TL 

XL  IniolTenty  nnder  stat  5  A  6  Ylet^  e.  116 : 

rights  of  action. 
In  whom  Tested,  and  when. 

Under  stat  5  A  6  Vict  e.  116,  s.  1,  if  there 
be  debts  dne  to  an  insolvent  who  has  peti- 
tioned and  not  yet  obtained  the  flnal  order 
for  protection,  the  right  of  action  is  in  the 
oAcial  assignee,  not  the  insolvent 

On  special  demurrer  to  a  plea  setting  np 
the  title  of  snoh  ofldal  assignee  in  answer  to 
an  action  by  the  insolTcnt: 

Held,  (The  plea  stating  a  petition  fllod  by 
plaintiff  with  a  schedule  of  his  debts  annexed), 
That  Boch  plea  was  not  bad  for  want  of  a 
dinet  statement  that  debts  were  due  from  the 
plaintiff,  or  that  the  debt  now  sued  for  was 
included  in  his  schedule. 

Nor  for  omitting  to  aver  directly  that  the 
notice  to  creditors  was  giren  alter  the  passing 
of  stat  5  A  6  Vict  c  116;  it  being  alleged 
that  the  notice  was  ''according  to  the  true 
intent"  of  the  statute. 

Nor  for  omitting  to  show  that  a  month  had 
elapsed  between  the  notloe  to  creditors  and 
the  advertising  of  the  time  for  hearing  tiie 
petition.  Per  Lord  DBiniAv,  0.  J.,  if  such 
time  has  not  elapsed,  the  subsequent  proceed- 
ings are  not  affected  to  the  insolventrs  pre- 
judiee. 

Nor  is  the  plea  bad  for  omitting  to  show 
that  the  Commissioner  who  appointed  the 
oflcial  assignee  was  himself  appointed  in  a 
rotation  established  by  order  according  to 
stat  5  A  6  Viet  c.  116,  s.  8,  which  order  was 
approved  of  by  the  Lord  Chancellor:  or  that 
the  Commissioner,  when  he  ^>pointod  the 
assignee,  was  acting  in  the  matter  of  the  par- 
Cicular  petition.    iSSsyer  v.  Du/aur,  326. 

JSL  Insolventy  under  stat  5  A  6  Vict  c  116: 
pleading. 
1.  What  omissions  do  not  vitiate  a  plea  of  tiie 

official  assignee's  title,  825.    AnU,  11. 
t.  Plea  of  flnal  order :  stating  a  vesting  only 

In  official  assignee. 


Plea,  in  assumpsit,  that»  after  the  aeeralr^ 
Ac,  and  before  the  eommeneemen^  Ae^  to 
wit^  16th  June,  1843,  defendant  not  bein^  • 
trader  within  the  meanings  Ac,  and  hariiii; 
resided  twelve  months  in  London,  under  aad 
by  virtue,  and  according  to  tiie  direetkmsy  of 
stat  5  A  6  Vict  c  116,  duly  prasented  Us 
petition  for  relief  to  the  Court  of  Baaknqiley 
in  London  for  protection  from  proeees,  with  m 
foU  and  true  sehednle  of  his  debts  aanexed, 
which  schedule  and  petition  were  porsaaiDt  to 
and  duly  contained  all  the  matters  in  thai 
behalf  mentioned  in  tiie  statate;  aad  tha 
petition  was,  duly  and  according  to  the 
tote,  filed  of  record  in  that  Court ;  and 
proceedings  were  thereupon  there  had, 
ant  to  the  stotate  and  In  all  respeete  oonfarmr- 
ably  thereto,  that  afterwards,  and  before  the 
commencement  Ac,  to  wit  28th  August,  1S4S» 
according  to  the  form  of  the  sUtote^  and  pur- 
suant thereto,  a  flnal  order  for  proteetiosi  aad 
distribution  was  made  by  a  commisrioner  daly 
authorised  in  that  behalf:  tha  m  lo  aajr, 
flnal  order  as  aforesaid  was  made  by  7. 
of  the  commissioners  of  the  aud  Conr^  duly 
authorised  in  that  behalf  for  the  protcetaos 
of  the  person  of  defendant  from  all  pi  nm  ss^ 
and  for  vesting  the  esteto  and  effeots  of  de- 
fondant  in  A.,  one  of  the  official  nssitnf^ia  of 
the  Court  of  Bankrupt^ :  that  the  debt  la 
the  declaration  arose  before  the  flUag  the  pe- 
tition, and  that  the  order  was  still  in  foree. 

On  special  demurrer: 

Held  a  good  plea,  under  sect  10,  theoi^  it 
did  not  state  a  vesting  in  a  ereditors' assigaeee 
as  well  as  the  official  assignee,  aecoidifti^  to 
sect  4,  nor  account  for  such  unnicnno  aea 
being  mentioned.  And  thii^  aiimming  thai 
the  part  following  thai  w  to  eoy  could  aoC 
be  r^eeted  as  surplusage.  LmoU  v.  Basru, 
724. 

IV.  Insolvent:  flnal  order. 
Silent  as  to  vesting,  724.    AuO^nLl, 

DECLARATION. 
L  In  pleadings 
Striking  out  oounts,  1.    Cbani;  L 

n.  In  particular  cases. 

1.  For  not  paying  prioe  on  valuation^  plain 
tiff's  referee^  7.    Arhiiraiiou,  L 

2.  In  case,  for  taking  insufficient  snretiea^  46. 
Jttplmrin,YLL 

8.  By  assignee  of  mortgagee  for  rent  reser? ed 
in  lease  by  mortgagor  and  mertgagee,  147 
Motigagt,  L  L 

nL  In  evidence 
Of  person  acting  as  oflloer,  46.  J?«pCnM,VIl 

DEDICATION. 
Of  highway,  877.    Bigl¥mg,T.l. 


DEED. 


liSTBESB. 


lOM 


DBED. 
I.  Siiopp«l  by. 

Sffeet  of  recitals  in  redtod  deed,  973.    Cbv*. 
iiaiif^in. 

IL  Bight  to  poflsesiioa  ofl 
When  not  pat  in  iiiae,  US.    i^vrttt. 

in.  Pronimption  oil 
Eztmit  of  the  prefomptioiiy  103A.    Admim 
Pomtttiom. 

DEGRESS. 

Of  eonaaDgninity  and  •JBnity,  178.    Jtwrriag^, 
LI. 

BE  INJUBU. 

DELAY. 
J.  In  proioeating  repleyin,  288.    Btplevinf  XL 

JL  Though  time  ordinarilj  nUowed  in  pinotiee 
hat  not  been  ezoeeded,  388.    BepUvin,  IL 

DEMISE. 

tHP^B^^MflVV^w  vV   V^^^MiV     B  ^^PW^WW^^F©  ^iv^^^^^V^PO  ^^^^"^^^^^W  ^^^^^W^'WP 

DEUUBBEB. 
X  SpeoiaL 

To  return  to  mandurafy  360.  JfoiulaMiii^y.  3. 

n.  VriTolona.- 
1.  Toreplieationdeii^nrift,406.  i^tttt^XILi. 
3.  Beflual  of  Conrt  to  interfere,  134.    BUb, 
ZIL5. 

DBPABTUBE. 

B^oinder  in  the  nature  of  a  new  aaaignmeat^ 
86«.    EntUncBtXYULZ. 

DEPOSIT. 

Action  for,  on  rendor  fkiling  to  make  out  title^ 
388.    Landlord  amd  Tmtami,  XL  1. 

DEVISE. 

L  Constmotion:  repugnancy. 
On  looking  at  the  whole  wilL 

Teetator,  being  eeif  ed  of  freehold  and  copy- 
hold property,  made  hia  will,  ordering,  flrs^ 
that  hii  debti  should  be  paid,  and  then  de- 
Tising  to  his  wife^  for  her  life,  his  dwelling- 
house,  croft,  and  garden,  part  of  the  freehold, 
with  remainder  oror.  The  will  then  proceed- 
ed :  Also  I  giTC,  Ac,  unto  my  said  wife,  her 
heirs  and  assigns  for  ever,  tJl  my  real  and 
personal  estate  whatsocTcr  and  wheresocTer 
unto  me  belonging,  both  freehold  and  copy- 
hold,  and  now  suirendered  to  the  uses  of  my 
will,  and  to  have  the  same  at  my  decease: 
hut,  if  my  personal  estate  should  not  be  sufl- 
eiont  to  discharge  my  debts,  then  I  charge 
mj  copyhold  eetata  with  the  paymeni  of  the 
game :  And  he  m>pointed  his  wife  and  others 
•zooators. 


Held,  that  the  lattw  danse  of  the  will  did 
not  rcToke  the  former,  but  gare  the  wift^  ia 
addition  to  her  life  estate  in  the  freehold 
house,  croft,  and  garden,  an  estate  in  fee  ia 
the  copyhold  and  the  other  freehold  property, 
leaylng  untouched  the  remainder  created  by 
the  first  clause.  i>oe  dem.  ^nope  r.  JfwiU, 
488. 

n.  BcTocation. 
By  later  dauacb  488.    Ama,L 

DIBTBE8S. 
L  For  rent 
1.  Conflicting  righta  of  landlord  and  ezecu- 

tion  creditor  after  assignment 

To  a  declaration  in  trover  for  pigs,  wheals 
straw,  and  other  chattels,  defendant  pleaded 
that  G.  held  a  turn,  as  tenant  to  defendant 
1^  demise,  for  a  term;  and  justifled  the 
taking,  within  six  calendar  months  after  the 
expiration  of  the  tenn,  amd  wA»2«  0,  was  in 
poBtemon  o/tka  mid  /arm,  and  the  pigs,  Ac, 
were  thereon,  as  a  distress  for  rent  arrere. 
Beplication,  as  to  wheats  straw,  pigs,  Ac,  par- 
cel of  the  cattle^  goods  and  chattels,  thai 
plaintiff  had  sued  out  a  fl.  fiu  on  a  Judgment 
against  0.,  under  which  writ  the  sheriff  seised 
ftrming  stock,  goods,  ehattols,  and  growing 
-crops  of  0.,  on  the  said  frrm,  and,  within  a 
reasonable  time  afterwards,  and  before  the 
distress,  assigned  to  plaintiff,  by  agreemeni» 
the  frrming  stock,  goods,  chattels,  and  the 
growing  crops^  cut  and  uncut,  in  satisfhetloa 
of  the  debt,  Ac,  plaintiff  thereby  agreeing 
not  to  carry  off,  or  dispose  of  for  the  purpose 
of  being  carried  off,  any  straw  threshed  or 
anthreshed,  cxecpl  sucA  whtat  ttruw  at  CL 
hadf  or,  in  com  tho  eecMuKofi  had  not  been  le- 
vied,  woM  Aave  had,  a  ri^ht  to  ditpoM  of, 
or  any  straw  of  crops  growing,  except  a» 
itfcrmaid,  oit  any  chall^  Ac  (as  in  stat  68  O. 
8,  c  60,  s.  1),  being  the  produce  of  the  fkim, 
but  that  he  should  use  and  expend  the  same^ 
except  ae  hrfbre  exetpted,  on  the  fium,  accord- 
ing to  the  custem  of  the  country :  That  tha 
wheat  and  straw  in  the  declaration  mentioned 
were  the  prodnee  of  ike  eaid  growing  erope, 
haeing  at  the  time  when,  ^c,  been  eeveredfrom 
the§oii,andeonHnmftgonthe/arm:  That  the 
pigs  were  kept  and  used  by  plaintiff  on  the 
fiurm  for  consuming  the  straw,  under  the  sti^ 
tute and  the  agreement:  and  that,  when  da> 
fendant  distrained,  a  reasonable  time  had  not 
elapsed  for  the  consumption  of  the  straw. 

Held,  in  Q.  B.,  on  special  demurrer,  a  bad 
replication,  because  it  did  not  negatire  the 
case  (mentioned  in  sect  8)  of  a  corenani  or 
written  agreement  being  shown  to  exist  at 
the  time  of  the  assiguBeaV  Md  thersfere  dU 
not  make  it  appear  that  the  pigs,  which  were 
distrainablc  at  common  law,  were  protected 
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by  the  itatbte :  And,  alfo^  beeawe  It  did  not 
a{;^6tt  that  the  whest  straw  distndned  was 
not  aaoh  as,  within  the  exception  in  the  agree- 
ment^ C  had  a  right  to  dlepof  e  oC 

To  the  lame  plea,  and  ae  to  the  reiidne  of 
the  oattle,  goods  and  chattele,  plaintilTreplled 
thaly  at  the  time  of  the  dlstresi,  C.  was  in 
poMenion  of  only  part  of  the  fhiia,  and  the 
•aid  reiidne  of  the  eattle^  goods  and  chattels 
was  not  on  tlia» patit  oondndhig  with  »Tert- 
llcation. 

Held,  in  Q.  B.,  on  special  aemnrrer,  that 
the  replication  was  bad,  and  that  the  plidn- 
liff  ought  to  have  traversed  the  aTennsnt  thai 
C.  was  in  posaessiett  of  the  fhrm,  or  the  aver- 
BMtti  thai  the' goods,  Ac,  were  on  the  fkrm ; 
or  dse  to  have  new  assigned. 

Held  by  the  Oonrt  of  Baeheqver  Chamber, 
thai  the  first  part  of  the  repUcatioB  was  bad 
in  snbetanoe,  becaftse  it  did  not  expressly 
diow  either  that  no  part  of  the  straw  or  pro- 
dnee  was  sneh  ae  the  plaintiff  might  have  re- 
moved at  the  time  of  the  assignment,  or,  if 
any  was  so  removable,  thai  a  reaeonsble  time 
for  reoMving  it  had  not  expired  at  the  time 
of  the  distress.  JndgmenI  aOzaMdoa  this 
grenndk 

Held  also^  by  the  same  Court,  that  the 
second  part  of  the  repiicalion  was  bad,  for 
that  t^e  plaintiff  ooght  to  have  traversed  the 
allegation,  as  pleaded,  thai  the  pigs,  Ac, 
were  on  a  fiurm  of  which  pliintiff  had  been 
tenant  and  was  in  possession.    Att  v,  Mw- 

S.  Pleading  under  stat  M  0.  S,  c  50, 4S5. 

VL  For  penalty  nAdi^  h  demise. 

1.  Judgment  for  defendant  In  replevin  on 
plea  of  Kon  tenait. 

Avowry:  thai  plaintiff  held  and  ei^oyed 
the  locns  in  quo  as  tenant  to  defendants, 
under  a  demise  thereof  to  plaintiff  theretclbre 
made  upon  and  rad^  io  e^rtain  rentt  prooC- 
9iont,  eondiUaiUy  and  stipuUitioni,  that  Is  to 
pay,  that  plaintiff  should  not,  during  the  said 
tenancy,  sell  any  hay,  prodaced  upon  the 
premises  during  such  tenancy,  off  the  said 
premises,  umier  tk€  penaUg  of  2§,  td,  per  yard 
of  the  h»y  sold  as  aforesaid,  to  he  rtoovered 
hf  d%§tre9»  at  /or  roni  in  arrear.  Averment 
that  plaintiff  during  the  tenancy,  a>ld  800 
ynrds  of  hay  oontraiy  to  the  said  provisions 
and  stipulations,  by  reason  whereof  a  sum, 
Ac,  al  the  rate  of  2«.  OcC  per  yard,  became 
due,  Ac,  and  recoverable  by  distresc  Plea 
in  bar,  Kon  tenuit  Verdict^  that  pkintiff 
did  hold  and  ei^oy  in  manner,  Ac. :  and  that 
the  value  of  the  distress  was  OOt,  and  the 
atrean  were  bU.  Judgment,  under  stat  17 
Oar.  3,  c  7,  that  the  defendants  recover  bil. 


On  error  to  the  Court  of  Queen's  Benck, 
Admitted  that,  if  the  S^  6dL  per  ys«d 
a  penalty,  judgment  under  stat  17  Osr.  t,  e. 

7,  was  erroneous. 

Held  by  the  Court  of  Queen's  Bendi :  Tint 
a  sun  payable  nomine  pcrom  for  sdBng  hsi^ 
oontraiy  to  agreement  between  landknd  amd 
tenant,  the  amount  being  measured  by  tim 
quantity  of  hay  sold,  might  be  a  tmimivlot^ 

That  the  avowry,  as  here  pleaded,  michi 
be  taken  as  setting  oat  the  terms,  and  mat 
the  mere  legal  eibet^  of  the  instrument  «£ 
demise 

That  the  instrument  as  staled  in  the  plaa» 
either  created  a  rent-service^  or  was  a 
with  license  ttom  the  grantee  to  the 
sloner  to  distrain  as  for  a  rent;  and, 
that  it  had  the  ktter  effect    And 

Held  that^  in  either  case,  &e  deftudnata 
had  rightty  pleaded  thai  they  dbtntned  ms 
for  a  rent.    Judgment  afllimed. 

On  error  to  the  Bxchequer  Chamber,  Held 
by  thai  Court :  that  the  agreement  must  be 
considered  as  set  out  aoeording  to  Us  tacal 
operation. 

That  the  legal  operation  was  to  erealo  n 
penalty,  recoverable  by  distress  as  for  ren^ 
but  not  a  rent  That  the  avowry,  thereftru^ 
was  imperfecfly  pleaded.    But^ 

£ftmbU,  that  it  was  suOciettl  after  verfie^ 
as  it  mi^t  have  appeared  in  evidenee  tiknl 
the  plaintiff  had  granted,  under  seal,  a  pe- 
nalty to  be  levied  by  distress,  or,  if  he  keM 
ftom  the  defendants  themselves,  that  he  bad 
given  them  a  license  to  enter  and  diatraiw  in 
the  ease  which  had  occurred. 

But,  Held  that  the  judgment^  given  under 
Stat  17  Car.  3,  c  7,  could  not  stand,  the  dis- 
tress not  being  for  a  rent 

The  Court  reversed  the  Judgment^  and  gnre 
no  other.  For,  on  enror  brought  either  bj 
pluntiff  or  by  defendant  below,  the  Court  of 
Error,  if  the  judgment  be  found  firiwiseni^ 
may  give  a  right  Judgment  for  the  plaintiff 
Ja  error;  but  not  against  him.  Pollicr  v. 
Forrmt,9^, 
S.  When  it  appears  by  the  record  to  be  n 

penalty  and  not  a  renteervleebMO.  Atdi^U 

8.  Under  license  to  distrain. 
How  granted,  049.    Anfl^l. 

BIVIBIBILnT. 

L  Of  count  in  trespass  qu.  cL  fr.,  890.    Foret^ 
LI. 

IL  Of  issue  raised  on  general  plea  of  set-ei; 
842.    Stt-of,Ll. 

DXTPLICITT. 
L  Ploadimg, 

n.  In  indictment  for  felony,  799. 
LI. 


DUBBSS. 


ESTATE. 
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I)URB8& 

Bj  oonflaement  and  proeeodlngi  in  ItmM^r. 

Pkintiff  being  eonfined  in  »  famatio  MyluBy 
and  an  in<iaintion  nnd«r  a  MmmiMion  of 
Innmtf  being  held  npon  hei^  and  attended  hj 
her  oaonael,  belbre  anj  Terdiei  waa  giTen  an 
agreement  wae  dgaed  bgr  her  oooneel  and 
eoonpel  attending  for  the  pronoten  of  the 
eoauniniony  that  the  plaintiff  should  be  re- 
leased from  eonilnemenl^  thaA  eertain  arrange- 
ments shoold  be  made  as  to  property  which 
she  elaimedy  that  the  title  deeds  relating 
thereto^  which  liad  been  taken  from  her  when 
she  was  oonflned,  and  now  were  in  the  liands 
of  the  ptomoteiSy  should  be  giren  np  and 
placed  in  the  hands  of  H.,  and  thai  the  eom^ 
miMion  should  be  snperseded.  Aeeordingiyi 
plaintiif  was  released ;  and  the  deeds  handed 
oyer  to  H.  Plaintiir  then  brenght  detinne 
against  H.  for  the  deeds.  An  interpleader 
nde  was  obtained,  on  tlie  dalm  of  the  pre* 
motersy  by  which  the  proceedings  were  stayed, 
and  a  feigned  issue  brought,  by  plaintiff 
against  the  promoters,  to  tiy  whether  pliintiir 
was  entitled  to  the  deeds  notwithstanding  the 
arrangement    Held: 

1.  That^  on  the  trial  of  such  issne^  it  was 
not  necessary  thai  plaintiff  should  prove  her- 
title  to  the  deeds,  the  question  being  only 
whether  the  agreement  prerented  her  from 
insisting  on  her  title. 

3.  That  it  was  rightly  left  to  the  jury,  on 
CTidcnoe  of  the  state  of  plaintiff's  mind  and 
health  at  the  time  of  the  agreement  being 
made,  to  say  whether  the  consent  of  her  coun- 
sel was  obtained  by  constraint  and  without 
he^  free  will;  and,  the  jniy  baring  so  found, 
that  plaintiff  was  entitled  to  the  yerdlet :  and 
that  the  legality  of  the  restraint  (assuming 
it  to  haTC  been  legal),  and  the  oonsent  of 
counael,  ftimished  no  cendusiYe  proof  that 
the  agreement  was  not  void  by  duress.  Ckm- 
nUng  r,  Inee,  112. 

DUTY. 
Stimp  duties.    SUtmp, 

DWXLUNa^OUSB. 

FidUng  down  whflst  an  intmder  Is  inhaUting 
it^  fK>i.    Trttpam,  L  L 

BASEHXirr. 

I.  Thirty  years'  enjoyment  as  of  tii^t,  6M. 
£9idmce,  XVHL  8. 

XL  Pattioular  easements. 
To  put  dung  and  make  manure  on  part  of 
LLq.,  6<M.    e9idenee,XVnL9* 

ECCLBSUSTICAL  LAW. 


Canons  of  1608, 178^  Stt.    Malirria§9,Lh 


EJEGTMBNT. 
Bar  by  statute. 

Tenancy  at  win,  when  not,  127.  Cbtyortiliea, 
LL 

BLBCTION. 

Of  bishops,  488.    B4tkop,n. 

BMANCIPATIOir. 
Presumption  as  to,  891.    Poor,  HL  L 

BNJOYMBNT. 
For  thirty  years,  668.    Svidmice,  XYUL  3. 

KNTBT. 
Forcible,  890.  Force,  Zh  904.  TVe^Mt,  1. 1. 

BRROB. 
L  Coram  noMt. 
Bffcct  of  plea  In  nuUo  est  erratum. 

Plaintiff  lecorered  a  rcrdlot,  in  this  court, 
in  debt,  for  a  sum  under  62.,  npon  which  judg* 
ment  was  entered  for  debt^  damages,  and  costs. 
Defendant  brought  error  coram  nobis,  and 
assigned  for  error  that  he  resided  in  a  district 
the  residents  In  which,  by  statute  (Brixton 
Court  of  Requests  Act,  46  O.  8,  o.  Ixxxnii.  s. 
14),  were  not  liable  to  costs  in  any  action  for 
less  than  52.  commenced  in  the  courts  of  re- 
cetd  at  Wcstminiter.  The  plaintiff  below 
pleaded  In  nullo  est  enatum. 

Held,  that,  on  this  record,  the  Ikots  were 
admitted^  and  the  canae  assigned  for  error 
was  sufloicnt  Judgment  reyersed.  Samkt 
T.  iVetpfon,  840. 

n.  Defects  ayailable  on. 
L  JH^Ucity  of  indictment  799.    Indiammt, 
LL 

2.  Uncertainty  in  Jniy  process,  799.    Indict^ 
wiitni,  L  1. 

8.  Uncertainty  in  Tcrdioty  799.    Indietmtnt, 

4.  Uncertainty  in  judgment  799.  IndietmMii, 
LI. 

6.  Award  of  costs  that  are  taken  away  by 
court  of  requests'  ac^  840.     Amti,  L 

HE.  What  not  inquired  into. 
Whether  damages    precisely  oorxect,  147. 
Morigtif9,L  1. 

IT.  Judgment  In  error. 

LBerersal  of  judgment  below,  949.  PiHrmtg 
ILL 

2.  Right  Judgment  when  not  giren  in  addS« 
tion  to  rerenai,  949.    lHttm§,TLl, 
y.  Venire  de  noro. 
For  what  defects,  799.    Indiotmeni,  Z  I. 

B8TATB. 
L  Generally. 

What  passes  nnder  the  words  <'all.  tht  ettalt- 
and affeets," 8SA.   JMcmvIL 


1072 


ESTOPPEL. 


ETIDENGE. 


XL  TftiL 
What  Agreement  bo  bar  thongh  aoted  on, 
1036.    Adverm  PoMtuiotu 

HL  At  will,  122.    Landlord  and  Tenant,  IJL 
1,  Ur.     Corporaitun,  L  1. 

ESTOPPEL. 
L  Bj  deed. 
By  redted  deed  and  the  reeitali  therein,  978. 
Covenant,  HL 

IL  BemoYal  of,  by  eTietion  under  title  para- 
monaty  713|  718.    Snrrender,  I.  2. 

HL  By  former  jadgmeni 
Special  entry,  678.    Poor,VL2. 

IV.  By  eondnet. 
Mayor  when  eitopped  by  aeting  on  Imper- 
feet  bnrgeu  list,  260.    Jfandammt,  V.  2. 

EVICTIOK. 
L  By  aroidaaee  of  patent,  978.   Covenant,  JSL 
n.  Covenant  againit,  444    Covenant,  TL  L 

EYIDBKOE. 

I.  When  nnneeeeiary. 
Faet  anamed  by  both  sidee,  678.  Poor,YL2. 

IL  In  reply. 
Not  admiMlble  merely  to  confirm  primi  fheie 
ease,  421.    ^iat,VIL2. 

nL  Primary. 
Beeitals  directed  by  itatate,  when,  66.  Poor, 
IV.  1. 

IV.  Docomentary:  what  may  be  tnpplied  by 
extrinsic  evidence. 

1.  Place  of  execnting,  when,  66.  Poor,  IV.  1. 

2.  That  person  making  a  retom  holde  the 
proper  of&ee,  92.    Bank,  UL  1. 

V.  Docomentary:  proper  custody. 
1.  Attorney  or  agent  of  party. 

On  the  trial  of  an  ^ectment^  in  order  to 
aoconnt  for  an  apparently  adrerse  possession 
by  defendant,  the  lessor  of  plaintiff  proposed 
to  prove  that  defendant  had  held  under  a 
leaae  granted  by  a  party  throngh  whom  lessor 
of  plainUif  claimed,  dated  seventy  years  back, 
which  had  expired  three  years  back.  The 
lease  was  offered  in  evidence ;  and  it  appear- 
ed that  it  had  been  seen  In  the  hands  of  the 
land  agent  of  the  lessor  of  the  plaintiff,  that 
the  agent  was  in  the  assise  town  the  day 
before  the  trial,  bnt  had  left  it  and  had  not 
yet  retnmed;  and  that  his  bag  was  cnt  open 
in  conrt,  and  the  lease  taken  from  it,  by  the 
pUintiff'a  attorney.  The  Jndge  having  re- 
jected the  evidence,  and  nonsnited  the  plain- 
tiff. 

Held  that  the  evidence  ought  to  have  been 
received :  and  a  new  trial  was  granted.  Doe 
dem.  Earl  o/ Shreweburjf  v.  Keeling,  884. 


1.  Of  expired  lease^  884.    Anti,  L 
8.  Decision  of  judge  at  nisi  prius,  when  re- 
viewed, 884.    Anti,  1. 

VL  Documentary;  exeeutioB. 
Execution  of  bond  admitted  by  fti^grlTg  i^ 
46.    Bepleein,YIL 

VXL  Documentary;  records. 
Ptoduction  how  procured,  877.    Seg.  Gmu 

VnL  Documentary :  legal  proceedings. 
L  FL  fk,  to  show  fruitless  proceedingi,  4C. 

RepUv%n,\TL 
!•  Award,  when  not  evidence  on  aa  indiefe- 

ment  against  one  of  the  paxtiea. 

F.  was  indicted  for  peijury  oommitted  \fj 
deposings  in  an  affidavit  in  a  cauM  wheroB 
he,  F.,  was  plaintiff,  and  B.  defeadaa^  tibsift 

E.  owed  him  60{.  Held  that,  in  support  oT 
this  indictment^  evidence  was  not  adwissahia 
that  the  cause  of  F.  against  &  wai^  after  th« 
making  of  the  affidavit^  referred  by  cobbck^ 
and  an  award  made  thai  E.  owed  nothing  ia 

F.  Begina  v.  Fontaine  Moreaa,  1028. 

DL  Documentary:   return  to  eommissioa  to 
examine  witnesses. 
Return  how  proved,  1015.     Witneee,  L  2. 

X.  Documentary:  recitals  in  compliaDee 
statute. 

Recital  of  order  for  bindhtg  parish 
tioes,  66.    Poor,  IV.  1. 

XL  Documentary:  entries  by  deceased 
When  proved,  or  assumed  by  both  parties 
be  in  the  usual  course  of  duty,  678. 
VL2. 

Xn.  Parol 
In  construing  written  instmmenti^  28.    CW- 
etruetion,  UL  1. 

XnL  InferentiaL 
Whole  sequence  of  fiMts  inferred  from  praof 
of  some  of  them.    Delivery  under  ocder  of 
removal,  678.    Poor,  VL  2. 

XIV.  Conduct. 

1.  Acting  as  officer  in  the  particular  eaas^  46. 
XepUvin,  VIL 

2.  Deceased  officer  aeting  as  if  in  the  per- 
formance of  the  act  to  be  proved,  678. 
Poor,  VL  2. 

XV.  Admission  by  conduct 

By  assigning  replevin  bond,  46.    Sepltmn, 
VIL 
XVL  Declarations :  within  aoope  of  duty. 

1.  Of  replevin  derfc,  46.    BtpUwin,  VIL 

2.  By  person  employed  to  remove  puapei^ 
678.    Poor,VL2. 

kXVn.  Res  inter  alios. 

1.  Proceedings  in  other  actioaf  wbcB  ad^l^ 
iiUe,46.    B^[aeein,YlL 


to 
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1.  Awazd  betwe«n  partiM  whoi  not  erideneo 
on  indictment  preferred  by  one  agminst  the 
other,  1028.    Anld,  YIIL  2. 

XYIIL  What  admiBsible  under  the  general 
Ime,  and  other  trayerses. 
!•  Kon  aMompsit:  plaintiff's  title. 

la  indebitatiu  aeeumpeit  for  goods  sold  and 
deUTored,  where  there  has  been  a  sale  in  point 
of  fitet^  the  defendant  cannot  show  under  non 
Mrampsit,  that  the  plaintiff  had  no  title  to 
the  gooda  at  the  time  of  the  sale.  Walker 
T.  MeOor,  478. 

S.  Bee  alsoi  476.    Auauli,  11.  8. 
8.  Traverse  of  thirty  years'  eiyoyment  of 

right 

Under  sUt  2  A  3  W.  4,  e.  71,  If  to  a  decla- 
xation  in  trespass  the  defendant  plead  enjoy- 
ment as  of  right  for  thirty  years  next  before 
the  commencement  of  the  action,  and  the 
plaintiff  simply  traverse  such  enjoyment^  he 
oaattot  support  the  traverse  by  proof  that, 
though  there  was  such  enjoyment,  yet,  for  a 
period  of  time,  without  including  which  there 
would  not  be  a  thirty  years'  ei\Joymentv  there 
was  a  tenant  for  life  of  the  locus  in  quo. 
F]f€  V.  Mumfordf  888. 

XTX.  Of  particular  facts. 
1.  Of  delay  in  proeeenting  replevin,  288. 

S.  Of  execution  of  replevin  bond,  48.    i?e- 

S.  Of  being  member  of  banking  eopartner- 
fhip,  92.    Bank,  HL  1. 

4.  Of  insolvenoj,  92.    Bmnk,  IIL  1. 

5.  Of  delivery  under  order  of  removal,  878. 
Pwr,  VL  2. 

EXAHINATIOK. 

or  witeesses  abroad,  997, 1008^  1015.    Wit^m, 
I. 

BXOSPTIOir. 

L  In  laaae,  for  benefit  of  a  stranger,  effect  of, 
888.    Xeose,  HL 

IL  Of  a  watereourse,  888.    Xeose,  IIL 

HL  Pleading  bad  for  not  exelnding^  428.   Lit- 


EXBCUTIOW. 

X.  On  order  of  Court  to  pay  money,  alUr  year 
and  day,  138.    Order,  L 

IL  Under  scL  fk 

Limiting  to  sum  due  ai  against  the  par^y  92. 
Bank,  IIL  1. 

HI.  Where  bankruptcy  luponronea. 

1.  Intent  to  defeat  crediton^  88.    Btmhryqpi, 

LL 
S.  What  not  protected  83.    Bmhn^  L  L 

YOL.  XL.— -79  8  Q 


IV.  Proceeds  o£ 

Liability  of  attorney's  ageni^  248.  Attmnm. 
IV.  L 

V.  Ineffeotual,  against  existing  sharaholden  ia 
banking  oopartnership,  92.    Bcmk,  UL  1 

EXECUTORS  AND  ADHINI8TRAT0BS. 
L  Right  of  action. 

1.  Circuity  of  action  caused  by  testator's  pro- 
mise to  indemnify  defendant,  769.  (Xre^ 
»>»,  I. 

2.  Contract  induced  by  testator's  ftaud,  when 
au  answvr  to  count  on  implied  promise  to 
executors,  789.     Circuity,  I. 

II.  Ret-off. 
To  n«»rmpiiit  for  money  received  to  the 
of  plaintiff  as  administrator,  and  on  an 
count  stated  with  him  as  administrator* 
with  promises  to  him  as  administrator,  da- 
fondant  cannot  plead  a  set-off  for  mon^ 
doe  from  the  intestate  in  his  lifetinM. 
Schofitld  V.  Corbctt,  779. 

FALSE  IMPRISONMENT. 
ImprieonmenU 

FEIGNED  ISSUE. 
To  try  whether  party  entitled  to  deeds. 
Title  when  not  put  in  issue,  112.    Durast.. 

FELONY. 

L  Whether  nomen  eollectivum,  799.    htdfm. 
meni,  L  1. 

IL  Effect  of  general  verdi.et  of  guUtj  and  judg- 
ment on  several  counts,  799.    Indieimmti,  Ukm . 

in.  Venire  de  novo  in,  799.    IndUHmmt,  L  1. 

IV.  When  eonspira^  does  not  merge  in,  929r. 
Comtpiraejf,  L  2. 

FEME  COVERT. 
Baron  amd  Fmm* 

FIRE. 
L  At  oommon  law. 

1.  LiaMlity  for  oonsequenee  of  negligent  firsb . 
847.    Po«l,IL 

2.  Breaeh  of  covenant  to  insure,  888.    XomI-  . 
lord  omd  TsMsif,  XL  1. 

IL  Under  Building  Aet 
To  what  fires  the  provisions  ^pply. 

Sect  88  of  the  Building  Aet»  14  G.  8,.o.. 
78,  whieh  enaets  that  no  action  shall  be  nuiSa- 
tained  against  any  person  in  whose  house,  or 
on  whose  estate,  any  fire  shall  "aecidentaUj 
begin,"  is  not  confined  in  its  operation  tr 
those  dislrieti  to  whioh  the  limited  elavMf 
of  the  aet  am  restrietod. 
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FISHEBT. 


HIGHWAY. 


It  doM  not  apply  when  a  flre  is  prodaoed 
by  negligonea:  and,  in  tiiat  eaae,  by  the  oom- 
mon  Uw,  an  aotion  lies  againct  the  party  by 
irhoee  nefttgenee  or  that  of  his  serraatSy  a 
Are  arises  on  his  premises  and  danages  the 
property  of  another. 

It  does  not  H>P^  where  the  tbe  Is  lighted 
intentionally,  and  misehief  happens  to  rssnlti 
FaUi0r  ▼.  Pkivnard,  S47. 


FISHBKT. 

iStatatablfl. 

Remedy  for  bieaeh  of  regnlatfons,  78L    .iU- 

IMM»LL 

FORCB. 
I.  Forcible  entry. 

\.  I^respass  for:  what  aUegations  am  mere 

aggmTation. 

I>eelMation  stated  thai  defendaato  wtU 

JOfM  OHM  flfSMy  OfM  Wtih  9  Wtmtf  htHM  iM9W 

wtgmimH  ih*  form  <^  liU  sfafvle  tn  mw4  oon^ 
ic^  broke  and  entered  plaintiff's  dwelling- 
honse  then  in  his  aetnal  ooeapntion,  made  a 
noise  and  distnrbanee  therein,  and  stayed 
therein  making  sneh  distBrbaaeey  Ac.,  and  in 
n  forcible  manner  and  with  a  strong  hand 
broke  open  the  doors,  broke  the  looks,  Ae., 
and  with  force  and  arms,  Ae.^  assaulted  plain- 
tiff^ and  in  a  forcible  manner  and  with  a 
strong  hand  expelled  him,  ^. 

Pleas:  Not  Onllty:  and,  as  to  the  break- 
ing and  entering,  Ac,  making  a  noise,  Ao., 
and  staying^  Ae.,  and  breaking  open  the 
doois,  Acy  "  as  in  the  declaration  mentioned," 
that  the  dwelling-honse,  Ac,  was  the  dwell- 
Ing-honse,  soil,  and  freehold  of  one  defendant 
wherefore  he  In  his  •own  right,  and  the  others 
as  his  serrante,  Ac,  at  the  time  when,  Ac, 
broke  and  entered,  Ac,  and  committed  the 
•apposed  trespasses. 

On  special  demurrer  to  the  last  plea:  Held 

(Auuming  the  ayerments  in  the  count  to 
be  indiyisible,  and  that  all  must  6e  answered 
by  the  plea):  That  the  plea  answered  erery 
material  part  of  the  declaration,  the  arer- 
ments  "with  force  andaans,"  "with  a  strong 
hand,"  and  "against  the  form  of  the  statute," 
being,  on  these  pleadings,  matter  of  aggrara- 
Clon  only. 

Qmotc,  whether  an  entry  by  force  and  in 
breach  of  the  peace,  when  those  circum- 
stances are  material,  can  be  JusUfled  by  show- 
ing that  the  defendant  was  entitled  to  the 
premises,  and  the  plaintiff  an  Intruder.    Do' 

S.  Ite-entiy  upon  an  intziider,  890.    Anti,  L 
OOi.    TVetpoM,  L  1. 

U.  Pleading. 
Pifferenee  between  m  «t  mrmitmui  wmmfoHi, 
890.    iUf^LL 


FOREIGN  JUDOMEKT. 

L  Debt  on  judgment  of  Sapreme  Govt 
fonndland,  1015.     Witaen^  L  S. 

n.  Defenee  that  the  pcoceedinfs  wen 
101ft.     TfitaeM^  L  3. 


ofVev. 


FORFBITURS. 

Liability  to^  for  breaoh  of  eor 
M8.    Ltmdiordamd  Tiasnf, 


t  to 

1. 


FORM. 

Bflbet  of  established  forms  Taiyiag  frvs  Ai 
fi«^  488,  (70,  609,  028.    Bul€p,JL 

FRAUD. 
L  Qenerslly. 

1.  Di  obtaining  surrender  by  misiepieiwUBg 

power  to  grant  a  new  leaes^  T02;  TIX  Ar. 

rtmdtr,  L 
8.  Of  testator,  when  an  answer  to  count  on 

Implied  promises  to  ezeeuton,  709.    Or- 

ctntff  l» 
8.  Of  third  person,  when  no  answer,  H 

BamkfULl, 

n.  Pleading. 
Do  i^Jurii  may  be  replied  to  plea  sahalii^ 
tiaUy  alleging  fraud,  400.    BiO^JTlL 

FREBHOLDBR. 
Of  manor,  088.    XeoM^  HL 

GENERAL  IBSUK 
Plea  ot    PUop  JBndmuie, 

GENBRALIT7. 

In  indiotment  for  conspiney,  140.    CXmupiratf, 
LI. 

GOODB  SOLD  AND  DELIVERED. 

Eridenee  under  non  assnaqislt,  478.    ^ridmet, 
XVULL 

GRACE. 
Days  0(184.    BiUt,XlL^ 

GRANT. 

L  ImpUed  eonditions  as  to  its  Talidilj,  m, 

718.    Skurrtnd^r,  L 
IL  Pasring  an  intersst  not  noeording  to  Its 

eontne^  702,  713.    SmrrtmtUr,  L 

WEARING. 

When  equlTalent  to  no  hearings  488, 077.  Mhf^ 
IL 

HIGHWAY. 
L  Dedieation. 
1»  Piemmption  of  against  the  Crowi^ 

On  &e  trial  of  an  indictment  for  n«-ie* 
pair  of  a  road,  against  a  tithing,  bound  bf 


HnUNO. 


INDIOTMIINT* 


IWS 


tttitodi  to  r«|Mlr  all  pablie  roftda  thortin,  it 
qipetivd  tlut  the  »mm1  had  fbniied  part  of 
tho  waste  of  a  manor,  and  had  boon  tot  out 
as  a  private  road  by  award  of  oommiMionon 
under  a  prirate  oneloenro  act»  and  had  been 
QBod  by  the  pablio  generally  ever  linoe  It  had 
been  so  set  ont.  A  porUon  of  the  waste  had 
been  allotted  to  the  lord  (as  the  aot  ^reotod) 
in  Msp«et  of  his  interMt  In  the  sotL 

After  Tordiot  for  tho  CrowD»  U  was  crgued^ 
for  tho  defendants,  on  motion  to  enter  a  Tor- 
diet  for  them,  that  the  soil  of  the  road  had 
been  taken  from  the  lord,  and  transfenred  to 
no  other  person,  and  therefore  there  was  no 
owner,  or  none  against  whom  a  dedication  to 
the  pnblio  oonld  be  presumed)  and  that,  if 
the  Orown  wore  the  owner,  the  Jory  shoold 
have  been  direoted  that  stronger  evidenoe  was 
neeessary  to  raise  a  presumption  of  dedioa- 
tioii  than  if  fto  ownor  had  MMi  *  pritato 


Held,  thai  dedication  might  bo  prtsnitttod 
against  the  Grown  from  long  aoqnSescoMo  in 
pablio  nser;  and  that  the  jniy  were  rightly 
directed  to  oondder  whether  the  owner,  who« 
erer  he  might  be,  had  oonsented  to  the  pablie 
nser  in  soch  a  manner  as  to  satisfy  the  Jozy 
that  a  dedication  to  the  poUlo  was  Intended. 
J^^iMi  f  .  M0H  Mmrk,  STt^ 
3.  Of  rood  set  oat  onder  endosiffA  ImI  M  a 

private  road,  877.    Ani^  1. 

it  Ownership  of  waste,  877.    AnQ,  L  1. 

HIRING. 
aeBOTal,74S.    MaaUr  and  ServoMt,  Z 

HTJSBAin)  AKD  tm^. 

JBoroa  cMHUWaOi 

0 

ELLBGniMATB. 


DCPLIOATION. 

L  Impliod  oottdltfott  on  fOtMndir  far  oonsidor»- 
tion  of  a  now  gran^  702^  718.    JSktrrwd^r,  L 

IL  ImpUod  soxrender,  70S^  718.    Arrmcbr,  L 

DCPBISOKMBNt. 

2.  Aittttt  ittd  Ittprlsoiittoiit^  811.  At^adt,  tL 

L 
XL  Bnress  per  prisonam,  113.    2>iirtii. 

IXL  Pkadiag* 
Whether  ple»  of  letvo  and  Ueenso  amounts 
totkoge&«alissc%478.    Amamlt,lLZ, 

INCB8T, 
PagtUS.    M€urnag€,Zl. 


mCLOSUBB. 

Private  roads. 
Conversion  by  nser  Into  pnblio  roads,  8t7. 
M^hwa^,  X.  1. 

iNCONglSTBNCY. 

Onred  after  verdict  by  r^)ootf on  of  sarplnsafle^ 
913.    IntUtttmnt,  L  1. 

INDBMNITT. 

I.  Covoflittt  ibr,  does  mft  tm  %ith  had/  444. 
CbotfMHf,  n.  1. 

ft  Promfso  to  bdemtiifjr. 
Cirooity  oooaitonod  by,  769.    (Krcuiiy,  L 

mBBNTttlB. 
Porish,  M^  78  n.,  80.    Poor^IY. 

INBICTMBIIT. 
I.  B^TOril  60ttliic. 
L  For  folony:  effect  of  IfOfiofal  vtoditft  Of 

gnfliy  of  tU  /rfMjr,  tad  Judgment  In  tho 

same  form. 

Indictment^  at  Quarter  Sessloni^  Ohalfod 
prisoners  In  the  1st  oevnt  with  stealing  hi  tho 
dwelling-house  of  A.  the  moneys  tad  goods 
of  A.  above  the  value  of  62. :  in  the  2d  count* 
with  simple  larceny  of  Moneys  tad  goodk 
(not  ^oC&ot^  n&oneys,  Ao.)  of  the  said  A., 
describing  them  precisely  as  in  the  1st  coun% 
and  miuslng  tho  word  "alterwaidi."  PkA : 
Not  guUty  of  tho  premises.  Jury  proOess  to 
try  whether  tho  prisoners  are  guilty  of  lie 
fdonjf  irf9rt9a%d.  Verdict:  tibat  the  prison- 
ffS  Itfo  ^ty  0/  (he  fiUmy  t/mttaid,  ai  by 
th4  tedicMMBt  AftMsaid  supposed.  Judg- 
tto^t,  thgt  tho  prisoiiofi  i««poottvely  bo 
ported  for  ton  yOaiPs. 

H<M^  on  enw  In  Q.  B.y  thai  ta 
fot  fsfotty  oontaihlng  oov^ril  eotnti  Is  bad  In 
arrest  of  judgment^  and  on  error,  for  dnpfi- 
city,  if  if  MOMMtfi^  i^pMT  lUt  two  of  more 
off  tiio  ooont^  iM  for  the  saao  oiMoo :  bnl 
that  this  did  not  noeossafily  appear  on  th* 
present  indictment. 

Hint  the  word  "  felony*'  was  not  nosien  eoU 
ItetJoMsi,  meaning  feloiiy  generally,  but  point- 
ed to  one  particular  oharge  of  felony. 

That  the  verdict  was  bad  for  uncertainty 
in  not  spodiying  the  offence  of  wfaloh  It  found' 
tbo  prhmfors  ChUlty.    An^ 

That  tho  judgment  wai  Tenoons^  tho 
Oourtttotbolngat  Ubortyto  i^plyit  to  tho 
first  eount  only. 

Vordiet  and  Judgment  sot  asl^ :  and  a^ 
Judged  thai  the  Sessions  should  tWird  ft  H- 
nh«d#fiov<k 

On  ORor  in  tho  Ezohoqnor  OhambMrt 

HildtiiaVirhothovo»Mithowifd>'<ftka9* 
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INDICTMENT. 


INlllNDMENT. 


WM  to  be  taken  m  nomen  eoUeetimm  in  the 
judgment  at  Sesaioni,  it  oonld  mean  in  the 
Jury  prooeae  one  offence  only :  and  therefore 
the  prooees  wae  here  miiawarded,  and  the 
Judgment  oonld  not  be  enetained. 

The  Court  of  Quieter  SeeaionB,  whether 
held  before  a  recorder  or  ordinary  juftloei,  ia 
not  an  inferior  court  within  the  meaning  of 
the  rule  whioh  prcTcnti  iesuing  a  yenire  de 
novo  to  inferior  oonrta ;  and  it  ia,  in  eaeh  caae, 
a  continuing  court  firom  aeadon  to  aeaaion. 

Therefore,  when  auch  ooort  givea  judgment 
againat  defendant  on  a  Tcrdiot  upon  jury 
proceaa  whioh  haa  been  miaawarded,  a  oourt 
of  error  may  order  it  to  award  a  Tcnire  de 
novo. 

Qwmr;  whether  on  a  defectlTe  yeidict  in 
fblony,  n  Tcnire  de  noTo  may  be  awarded. 
But*  if  it  may,  thia  may  be  done  by  a  001^ 
of  error  after  judgment  given  in  the  Court 
below  on  auch.  rerdict. 

JndgmentofQueen'a  Bench  affirmed.  Cfawap- 
heUY.Tka  Qutti,  7M. 
S.   Miademeanop   nomen   ooUeetiTumy   78L 

Attam^,  YIL  1. 

XL  Buplidtj. 
Bad  in  arreat  of  judgment  and  on  enor,  799. 
Ana,Ll. 

HL  Inoonaiatency* 
Rejected  aa  aniphiaage,  913.    Pott,  V. 

IV.  CkneraUty. 
In  charging  oonapiraey  to  defrand,  246.   Cbn- 
apm^y,  L  L 

y.  Namea  of  partiea. 
Imoonaiatency  cured  by  r^ecting  anrpluaagei 
A  count  in  an  indictment  charged  that  the 
defendant  made  an  aaaanit  upon  one  "Henry 
B.,"  *'  and  him  the  aaid  William  B.,  did  beat," 
Ac.,  "and  other  wrongi  to  the  aaid  William 
B."  did,  to  the  <<  damage  of  &e  aaid  William 

On  motion  In  arreat  of  Judgment : 
JjLeld,  anffident    Btgina  t.  Onapin,  918. 

TL  Allegationa  of  time. 
L  B^ection  of  Tidelioeti  when  datei  mate- 
rial, 781.    AUomeg,  YIL  1. 
1.  Meaning  giren  to  the  word  "month,"  781. 
Attorney,  YIL  1. 

YIL  Juriadiction. 
1.  Oeneral,  when   anffidently  ahown,  781. 

iUforiMy,  YIL  1. 
1.  In  particular  caae,  when  preaumed,  78L 

Auormfft  YIL  1. 

Yin.  Condnalon. 
What  may  be  rejected,  781.  iiffon^y,  YII.  1. 

IX.  Demurrer  to. 
To  what  extent  mmeoeaiary,  799.    AmA^  L  L 


X.  Defecta  not  aTailaUe  after  Terdiok  of  gull^- 
^1.  Ihconaiatenoy  in  atatlng  name  af  pw^ 
iiOured,913.    Jjifd,  Y. 

XL  Evidence. 
Award  between  the  partiea^  when  no^  I0S8L 
^eulmee^  YIIL  3. 

XIL  Defence. 
Coata  of  joint  defence^  39.    Ikmaffm,  TL  L 

XTTT.  In  particular  inatuicea. 
L  For  peijuzy  in  ahowing  oauae  on  mmwwia^ 
781.    Attorney,  YIL  L 

2.  For  oonapiraey,  ahowing   overt  aeti  of 
felony,  939.    Cwupimey,  L  2. 

3.  For  fklaely  awearing  to  a  aum  in  an 
davit  of  deb^  1038.    iTeidAM^  YUL  2. 


IND0B8BMENT. 

L  Altering  terma  of  charter-party,  L 

n.  Of  Judge,  in  refiiaittg  to  atrike  out 
OomUf  L 

IIL  By  officer  In  ezeention  of  duty,  678. 
YL3. 

lY.  Of  bOli,  408.    BOU,  XIL  4. 


INDUCEMENT. 

Aa  diatlngniahed  from  eonaideratloOy  358 
froet^IILL 


I. 


INFERIOR  COURT. 
GmrU 

ISEABITASCY, 

Of  plaintiff  fai  L  L  q.,  when  an  immaterial 
gationy  904.    TrMpam,  L  L 

INN. 


INQUISITION  (LUNACTX 
Oompromiae  during,  113.    2>icr«M. 


INSOLYENT  DEBTOR. 
DtHor, 

INSURANCK 
L  Generally. 
Breaohea  of  oovenant  to  Inaore  during  whola 
term  for  acertain  aum  and  in  certain  nama^ 
308.    Lamdlord  and  Tnuami,  XL  L 

n.  Againat  Are. 

LcmHord  omd  TmonU,  XL  I. 

INTENDMENT. 

Of  Juriadiction  over  particular  caae,  781.    M* 
tonmr,  YIL  L 


INTBNTION. 


KNOWLEDGE. 
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INTENTION. 

L  OoBitnietioii  aeeording  io,  86S.    BiU»,Y.  S. 

n.  ImplieatioiL  to  affeet  intenUon,  702,  718. 
BwnmMttTf  I* 

INTBRBST. 
Of  ftppUeuit  for  mandmnm,  488,  578.    Bukop, 

n. 

INTERPLBADEB. 
Tlti«  when  not  pat  in  iifae,  US.    JhrMt, 

INTBUDBB. 
Foreiblo  re-ontry  vpon,  890.    I^orc$,  L  L  iK)4 

ISSUE. 
BiTisfibUity,  841    Setoff,  LI. 

JOINDBK 
la  mmt  oonin  noVii^  8i0.    .Atoti  L 

JUDeBL 
L  Hii  diiorotloii. 
L  On  reftuing  to  ttrike  oat  ooanti^  1.   Oamti, 

L 
S.  On  setting  aside  demurer  m  friToIoas,  124 
BiUt,  XIL  5. 

IL  His  Joriklietion. 

L  Genenl  Jorisdiotion  how  shown,  781.    Au 

tom^fYULl. 
2.  In  partiealar  ease,  when  presamed,  781. 

iLttonMy,YIL  1. 

TlL  At  nisi  prias :  roTiewing  his  decisions. 
On  qnestion  whether  aneient  doenment  is 
prodneed  from  proper  oastody,  884.    Bfti-' 
dmc$,  v.  L 

IV.  Qaestions  for. 

The  oonstmetion  of  written  instramenti^  88. 
OotutnKtioH,  UL  "L 

V.  How  he  is  to  leare  faets  to  the  Jory. 

On  qnestion  of  probable  eaose.    Bowkmdt  y. 
Sammti,  4/fin. 

JUDGMENT. 
L  Oenerally. 

1.  Distinetion  between  a  rale  and  a  jadg- 

ment,  186.     OnUr,  L 
t,  Brroneons  for  giving  costs  when  taken  away 

by  Court  of  Bequests'  aet,  340.    Brror,  L 

tL  Uneertalnty. 
For  "felony  aforesaid"  on  a  general  rerdiet 
of  guilty  on  sereral  eoonti^  799.    /ncftcf. 

flMllf,  X.  l» 

HL  On  the  whole  record. 
Qnalifloation  of  the  rule  in  error,  949.    2>w- 
ire«,ILI. 


JUBISDICTION. 
L  Generally. 

1.  Distinction  between  personal  and  locals 
66.    Poor,  IV.  1. 

2.  Distinction  between  ministerial  and  judi- 
cial, 80.    Poor,  IV.  6. 

8.  What  must,  and  what  need  not,  be  shown 
on  the  ikoe  of  an  instrument,  80.  Poor, 
IV.  6. 

4.  General,  781.    AUoimey,YlL  1. 

n.  How  fitf  presumed  in  particular  case,  781. 
AUomejf,  Vn.  1. 

JUBY 
L  Process  generally. 
Description  of  oifence  in,  799.    Indictmmit, 
LI. 

n.  Venire  de  novo. 

1.  To  what  courts,  799.    ItuUetrnMnt,  L  1.     . 

2.  For  misawarding  of  Jury  process,  799. 
Indietm^ni,  L  L 

8.  Whether  on  a  defeetlTe  rerdict  in  ease  of 
felony,  799.    IntUcimmt,  L  1. 

III.  Questions  for. 
Meaning  of  expressions  in  written  inftni- 
ments,  when,  28.    OomtntoHoH,  in.  1« 

JUSTICE  OF  THE  PEACE. 

L  Jurisdiction  and  acts  oil 

1.  Of  county  Justices  in  boroughs  not  baring 
grant  of  separate  Court  of  Quarter  Sea- 
sions,  768.     County  BaU, 

2.  Allowance  of  parish  indenture,  when  per- 
sonal or  ministerial,  and  when  Judicial,  66, 
80.    Poor,  IV. 

TL  Statement  of  Jurisdiction. 

1.  As  magistrate  of  Metropolitan  PoUoa 
Conr^  891.    Poor,  UL  L 

2.  Prelhninaries  as  to  his  authority,  when 
unnecessary,  891.    Poor,  ILL  1. 

nL  Proceedings  by. 

1.  A^umment^  879.    SeatioiM,  IL  1. 

2.  In  respect  of  parish  bindings,  66,  78  n.,  86. 
Poor,  IV, 

8.  By  commitment  in  the  nature  of  a  conTie- 
tion,  466.     OommUm«U,  L  1. 

rV.  Proteetion  by  couTiction. 
When  a  warrant  of  commitment  the  only  in- 
strument contemplated,  466.    Oommiimmtt, 
LL 

V.  In  sessions.    Amumm. 


JUSTIFICATION. 


PUa. 


KNOWLEDGE. 

By  one  of  sereral  persons  Jointly  intsrsfted,  81. 
BoMingpi,  L 
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LEASE. 


LANDLOBD  AND  TXNAKT. 

L  I>«iDiie. 

1.  By  ftg«iit  of  corpoTAtion  not  ^ipoiiitod 
widor  Maly  127.     CorporaHon,  L  1. 

2.  B7  mortgBgor  wd  mortgAgoe,  147.  Jforf- 
yoy^  I.  1. 

S.  Void  or  ToidAble,  702,  Tit.     Siirrmdtr,  I. 

4.  Pauing  an  intoreit  not  Meoidin|  to  tfao 
contnot,  702|  718.    8wr9md«r,  L 

n.  LeftMs  under  powen. 

Qnestion  whether  power  well  ex^entod.  X«ff«e, 
IIL  Tenancy  at  wilL 

1.  What  create!  a  tenancy  at  wilL 

ProTieo  in  a  deed:  A.  agrees  "to  become 
tenant"  to  C.  and  D.  of  the  premises^  Ac, 
''at  their  will  and  pleaenre,  at  and  after  th^ 
rate  of  25t  it.  per  annum,  payable  qnarterly." 
A.  remained  in  poiseeiioa  vndar  tbii  agree- 
ment for  two  years,  apd  paid  »  yew'i  r«nt  | 
ftfter  which  the  leteon  distraiaed  flir  four 
quarters'  rent. 

Held  that  A.  wu  tenant  »t  wUl*  find  not 
from  year  to  yeav.  I>ee  dem.  Bqti»»  v.  Oox, 
122. 

2.  Determined  before  eUit  tM  4W.  4»  e.  27, 
no  bar  nndev  thai  mo^  127.  Oorpoi;aiwm^ 
LI. 

TV.  Tenancy  from  year  to  yewB. 

1.  After  expiration  of  lease,  402.    Pott,  V. 

2.  When  not  presumed,  122,    Aati,  TLL  t, 

y.  Commencement  of  holding. 
Where  sub-lessee  holds  on  after  stzplrMion  of 

lease. 

Tenant  for  term  nndfrleased.  The  sub- 
lessee held  OTcr,  and  paid  rent  The  original 
lease  commenced  at  Christmas  and  ezptre^ 
at  Midsummer.  Held  that  the  tenancy  from 
year  to  year  oommeneed  at  Midsummer,  not 
Christmas,  and  notice  to  quit  must  be  giren 
accordingly,  ifoe  dem.  Bmddh  y.  Xtnev,  402. 

TI.  Bxoeptions. 

1.  What  is  excepted  by  the  ezeeptfam  of  1^ 
watercourse,  688.    Xeose,  IIL 

2.  Effect  of  exoeptioB  in  h,Yowt  el  other 
tenants  of  the  lessor,  088.    Itan,  ILL 

Tn.  Rent. 

Penal :  how  eafbreed,  049.    JMttrmt,  IL  L 
VIIL  Payment  or  tender  of  rent. 

L  What  tender  iauneoaditkoai  ISO.  ^mtUr, 

5.  To  whom,  undet  lease  by  mortgagor  and 
mortgagee,  147.    Mortifage,  L  1. 

IX.  Landlord's  coTenants. 

1.  What  do  not  run  with  the  land,  444. 
CovetMnt,  XL  1. 

2.  Distinction  between  coTcnant  to  indemnify 
and  coTcnant  for  fuiet  ei^oyment^  444 
OoveiMxnt,  II.  1. 

Z.  Tenantfs  corenants. 
L  To  insure,  868.    Poei,  XL  1. 


2.  To  pay  rent:  when  it 

in  gross,  147.    Jfor^^  L  1. 
8.  Usual  and  reasonable,  688.    Lmte, 
4.  Husbandly  corenants^  940. 


IMsCreM^ILl. 


XL  Forfeiture  by  breaeh  of  eorenaai. 
L  Insurance  for  too  sssall  a  sum,  for  too 

A  timoy  and  in  too  many  nassee. 

Under  a  leaso  with  a  proriso  of  fbrfhilnia 
if  the  oorenaati  bo  hsuksB,  foliBtare  ia  is- 
euired: 

^  If  the  Itssee  ooreMnli  to  insaro  Ibe 
buildings  fkom  time  to  time  and  at  all  thaee^ 
and  leaTos  a  part  uaiasured  for  two  mositha 
nft^  exeeution  of  the  lease.  Kor  is  it  unj 
answer  that  the  greater  part  of  tho  pmalaea 
were  already  insured  at  tiie  requisite  amownt 
(1400i.)  by  policy  expiring  at  the  and  of  tko 
two  months,  a|id  that  on  its  expiratioii  m  new 
policy  was  effected  ooTeiing  all  tiie  piemises, 
whidi  were  then  insured  at  the  atipiilatad 
amount  (1700i.) : 

2.  If  the  oQTonaat  ba  ta  inaua  agniaol  ftse 
In  the  names  of  the  lessors,  A,  B.,  and  C 
and  the  lessee  adda  his  own.  Nor  Is  it  any 
answer  that^  by  stat  14  O.  3,  e.  78,  s.  83»a«j 
person  interested  in  the  buildings  may  raqwire 
that  the  insurance  company  shall  eauaa  tho 
insvrnnoe  money  to  be  laid  out  in  rebiiMing, 
EspeciaUy  where  the  coTonant  oqpi«vu  a« 
express  proTision  that  the  insaianee  v^im,9j 
shaU  be  so  laid  out,  and  tiiat  the  leasee  ahaB 
supply  what  is  deident. 

If  a  lessee,  haying  incurred  these  fmfbitiea 
(though  the  lessor  has  taken  no  step  toealhroa 
them),  eontraots  to  seQ  his  tstm,  tha  pnr- 
ehaser,  on  beoom^g  aegni^fated  wilh 
mny  refuse  to  oon^lete  hia  oontrae^  and 
X^ditim  Mn  deposit  PmmtUl  t. 
868. 

2.  What  excuses  insuflieien^  868.    jlnll;  |^ 
JJX^  SwTe«der.    Swrr«uUr. 

JUL  Notice  to  quit 
By  agent  of  ooiporation  not  appointa^  wmim 
seal*  127.    Cfuj^MtoHom,  L  L 

XIY.  Landlord's  remedies. 
L  Distress  for  rent    JMiCrem. 
2.  Distress  for  penalty.    JHtir^m, 

LAILOSISnSSS. 
inplaadlag.    PUadimg,Y. 

LBA8B. 

Under  a  power. 

L  Premises  annually  leased. 

1.  Joint  demise  of  tenements  psetlons^  1st 
separately,  688.    JPImi;  IIL 

2.  Demise  including  a  wateiouuise 
exoepted,  688.    Poti,  UL 


LEASB. 


LIFE. 
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IL  BeaerrAtions  for  tho  benefit  of  the  leeior* 
Waterooorse  raried  linee  the  pftikem  leaee, 
•88.    Po€i,UL 
UL  Usoal  and  reMonable  ooTenanta. 
lo  perform  init  and  eerrioe  at  the  ooorte  and 
paj  flnei. 

Tenant  for  life,  under  the  limitatlona  of  a 
deviae,  had  power  to  lease,  for  term  of  yean 
determinable  npoi.  two  or  three  llTef,  any 
part  of  the  premiaee  nraally  so  leased,  so  that 
there  were  reserred  the  anoient  and  aeeni- 
tomed  rents  and  heriots  of  the  premises  therein 
eontiuned,  or  more,  and  so  that  In  ereiy  of 
the  leases  there  were  eontained  the  asaal  and 
reasonable  ocnrenaats. 

1.  Held  that  two  tenements,  whloh  bad  pre- 
▼ionsly  been  leaeed  separately,  might  be  leased 
together  under  a  single  demiee,  no  ol^eetlon 
being  made  that  the  rents,  Ae.,  resenred  were 
not  in  proper  proportion. 

3.  The  pattern  lease,  of  1749,  eootalned  a 
oorenant  to  do  suit  and  serrioe  at  the  eonrts 
of  the  manor  of  W.  (in  which  the  premises 
lay),  in  sneh  manner  as  the  tenants  of  the 
manor  were  aoonstomed,  and  to  pay  all  ftnes 
and  amereiaments  there  impoeed  by  reason 
of  any  Jnst  oanse.  A  lease  by  the  tenant  for 
Hfb,  in  1831,  contained  a  oorenant  to  perfbrm 
■nit  and  sendee  at  the  eonrts,  bnt  no  eoTonant 
to  pay  the  fines.  In  Ihot,  sinee  1789,  noeoort 
baron  or  onstomary  oonrt  had  been  Kdd  |  and 
there  bad  been  no  fyreehold  or  copyhold  tenant 
within  legal  memory. 

Held,  not  a  defeetire  ezeentlon  of  the 
power ;  since,  as  there  eonld  no  longer  be  a 
oonrt  baron  or  onstomary,  a  oorenant  to  pay 
fines  fak  sneh  eonrts  was  not  a  reasonable 
oorenant ;  and  the  Court  would  not  asenme. 
In  order  to  aroid  the  lease,  that  there  were 
other  courts  (as  leet)  of  the 'manor  f  and,  if 
they  did  so  assume,  would  not  held  that  a 
oorenant  to  pay  fines  there  was  reasonable. 

3.  The  pattern  lease  contained  a  grant  of 
waters  and  watercourses,  excepting  to  the 
lessor  "a  WMtereoun€  flowing  or  dne&nding 
from  a  Itead  weir,"  erected  on  the  premises^ 
«tn  and  throngh  a  moadow,"  "parcel  of  the 
piemiaes,"  "and  from  thence  conreyed  \j  a 
tron^  into  a  meadow,"  "/or  waUHmg  mnd 
improoing  the  eame  and  oAer  kmde  of"  the 
lessor.  At  that  time  the  weir  forced  the  water 
of  a  natural  stream  to  fiow  along  an  artificial 
trou^,  so  as  to  irrigate  lands  of  the  lessor 
below.  After  1749,  IL,  a  lessee^  erected  a 
i«i  abore  the  weir,  and  used  some  of  the 
water,  which  returned  to  the  natoral  stream 
below  the  weir,  and  could  not  be  used  finr  Irri- 
gating the  said  lands  below.  Afterwards  a 
tenant  for  life  leoeed  the  premises,  "together 
with  so  much  of  the  water^  as  IL  bad  "been 
•eenstomed  to  hare,"  for  working  hia  mill, 
"also  the  na)  of  the  water  descending  from 


the  head  weir,"  "except  and  reserriag  tf 
the  occupiers  of  the  meadows  watered  by  tiie 
said  course  running  ftx>m  the  head  weii^"  and 
thence  by  the  trough,  the  right  "to  take  the 
water  for  watering  the  meadows  baring  the 
right  thereto  ^a  neretofore  accustomed." 

Held :  ftrsi^  that  the  pattern  lease  did  not 
except  the  channel  orer  which  the  waiter 
fiowed,  but  only  subjected  it  to  the  easement; 
and  therefore  the  last  lease  did  not  grant 
more  land  than  the  pattern  lease :  Secondly, 
that  it  was  a  question  for  the  jury,  whether 
the  use  of  the  water  giren  by  the  last  lease 
to  the  lessee  was  or  was  not  larger  than  the 
use  which  the  former  lessee  had  under  the 
pattern  leaee :  and,  they  baring  found  in  the 
negatire,  that  the  lease  was  not  a  bad  exeon- 
tion  of  the  power.  Jhe  dem.  JSari  of  Egre^ 
moni  r.  WiiUaimef  688. 

IV.  Conseqnenoes  of  defeetire  execution. 
L  Lease  roid  or  roidable,  702.    Surrender, 

LI. 
fi.  What  sort  of  interest  pnsse^  70|,  7U. 
Swrrender,  L 

y.  Surrender. 
Failure  of  oonsideratton  or  oondltioiit  7(Ui^ 
71fi«    Smrremder,  L 

VI.  Proper  custody,  884.    Xoidenee,  Y.  1. 

VIL  Sale  of  leaseholds :  ol^eotion  to  tifle,  S68. 
Landhrd  and  Tenant,  XL  1. 

LBAVB  AKD  LICSKSBL 
Pleaot 
When  it  amounts  to  general  Issue,  47S.    Ae> 
etmU,IL$, 

LSKT. 
jranor^IL 

LEGAL  SPFBCT. 

L  Of  biU  drawn  at  a  eertala  time  afltr  dnte» 
124.    BiUe,XIH. 

n.  In  pleading.    Pleading,  UL 

LETTSB  MISSIVE. 
F»ge48S.    JBiehop,JL 

LETTERS  PATEHT. 
Patent, 

LICENSE. 

L  To  distrain,  949.    Dietreee,  XL  L 

n.  From  eoiporation  aggregate,  not  under  lea^ 
137.     Cbrporalton,  L  L 

LICENSING  ACT. 
Pftge87t.    See9ione,TLl. 

LIFE. 
L  Estate. 
As  an  anewer  to  thir^  jtnaa^  en^pypl 

I         pleading,  666.    Svidm^oe,  XXUL  Z. 
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LDfllATION. 


UANDAMUS. 


IL  Ttnantfor. 
Ii«M«  by,  nnder  powar,  tSS. 


HL  70S. 


LDOTATION. 

L  Of  Mtions :  itat  8  A  i  W.  4^  e.  27.  Tenaoey 
At  wiU  determined  before  aet,  when  no  bir, 
117.     OorpofxtUon,  L  1. 

TL  What  not  advene  poeaeuiun  before  itat  8 
A4W.  4,0.27, 1088.    Advene  PoMutwn, 

LUNACY. 
L  Lioompeten^  of  Innatio  to  eontrao^  112. 


n.  Comminiott. 
Gompromiae  impeaehaUe  on  the  ground  of 
dorete,  112.    Dweee, 

HAGISTSATB. 
Juetiee  of  the  Peace. 

MAJORITY, 
ffignatnre  by,  in  what  form,  909.    Poor,  IX. 

MAUOIOUS  PROSECUTION. 
L  FrobaUe  oaoae. 

1.  What  Iheti  no  OTidenee  of.    Bowlamdt  y. 
Samuel,  40  n. 

2.  Faotihowtobelefttothejuiy.  B&wkmde 
T.  Samuel,  40  n. 

n.  Costf  of  Joint  defence,  89.    Damojfee,  EL  1. 

ICANDAMUS. 
I.  On  whoie  application. 

Interest  of  appUoant,  488,  578.    B%ekep,IL 
XL  When  the  proper  remedy. 

1.  When  there  has  been  no  hearings  or  what 
is  the  same  as  no  hearing,  488, 577.  Biekop, 

n. 

2.  When  not  an  interferenee  with  roles  of 
practice,  488,  578,  684.    Biekop,  U. 

8.  Where  Jorisdiotion  declined  by  misoon- 
Btmction  of  etatnte,  488,  688.    Biehep,  II. 

nL  Peremptory  in  the  first  instance. 
To  insert  name  in  bnrgess  roll,  fumre  260. 
Port,  V.  2. 

IT.  Writ 

1.  When  it  mnst  show  title,  260.    Poet,  V.  2. 

2.  What,  allegations  traversable,  260.    Poet, 
V.2. 

V.  Return. 

1.  May  set  up  several  distinct  answers,  260. 
Poet,  2. 

2.  May  traverse  allegation  in  its  exact  terms. 
Mandamus,  to  the  mayor  of  D„  recited  that 

B.  was  a  borough  mentioned  in  sched.  (A)  of 
•tat  5  A  6  W.  ^  c  76;  tha^  on  5th  Septem- 
ber, 1844,  the  "ovenefrs  of  the  poor  of  the 
parish"  of  C,  past  of  wldch  was  within  the 


borough,  made,  rigned,  and  delivered  to  Ihi 
town  doi^  a  list  of  persons  entiaed  to  ba 
enrolled  in  the  burgess  roll  in  respect  of  pro- 
perty within  that  part  of  C;  that  U,  on  the 
last  day  of  August  1844,  oeenpied  a  hooaa 
within  the  borough,  and  within  that  part  of 
C,  and  had  ooeupied  it  during  all  1842, 1848, 
and  so  much  of  1844  as  preceded  1st  Sep- 
tember; and,  during  the  whole  time  of  suck 
occupation,  was  an  inhabitant  householder, 
Ac. ;  and  continued  to  occupy  and  be  an  in- 
habitant householder  until  and  upon  6th  Sep- 
tember 1844;  and  "had  been  rated, in  i«speet 
of  the  said  premises,"  so  ooeupied,  ^ko.,  «to 
all  rates  made  for  the  relief  of  the  poor  of* 
C,  "during  the  time  of  his  ocenpatioB  aa 
aforesaid,-"  and  "had,  before  the  said  last 
day  of  August^"  1844»  "paid  aO  saeh  iaies» 
including  therein  all  borough  rates  diraetad 
to  be  paid  under  the  provisions  of"  staiL  6 
A  6  W.  4,  c  76,  "as  had  become  payabla  by 
him  in  respect  of  the  said  premises,  except 
such  as  had  become  payable  within  ax  ca- 
lendar months  next  before  the  said  last  daj 
of  August,"  Ac :  that,  on  5th  September,  184^ 
"the  said  oveneers"  inserted  L.'s  namm  en 
the  said  burgess  list^  as  a  person  entitled^ 
Ac,  in  respect  of  property  within  that  part  of 
C:  that  a  Court  was  holden  to  iwrisa  the 
burgess  list^  before  W.,  the  then  mayor  of  Bl, 
and  the  then  assessors,  when  the  burgess  h^ 
so  made  out  by  the  said  overseen,  was  pro- 
duced, and  the  said  mayor  expunged  th« 
name  of  L.  ihun  the  said  burgess  list;  bj 
reason  whereof  the  name  of  L.  "hath  mat 
been  enrolled  in  the  buigess  roll  <tf  the  aaid 
borough  for  this  year :"  whereupon  L.,  bdon 
the  end  of  the  term  next  following  mpp^tod 
for  a  mandamus  to  the  mayor  for  tho  ^^'"^ 
being  to  insert  the  name  of  L.  on  the  buigaaa 
rolL  And  the  Court  "having  inquired  into 
the  title  of"  L.  "to  be  so  enrolled,  do  eom- 
mand  you,  the  mayor"  of  D.,  "  to  insert  tka 
name  of"  L.  "iqwn  the  bnrgess  roll  of  tka 
said  borough  for  this  year,"  or  show  asMaa 
to  the  contrary :  testo,  81st  January,  18d&. 

Return,  of  16th  AprU,  1845,  by  W.,  the 
same  mayor.  (1.)  That,  before  and  at  the 
time  of  the  making  and  signing  the  said  Hgt^ 
there  were  two  overseers  of  the  poor  of  tiia 
parish  of  C^  who  were  the  overseers  in  fta 
writ  mentioned;  and  that  they,  and  no  «^liTr 
person,  made  and  signed  the  list;  that,  at  ihn 
time  of  making  the  list^  there  were  two  drasuk- 
wardens  of  C,  neither  of  whcMn  made  out  aad 
signed  the  list,  or  interfered  in  so  doing;  nod 
that  there  was  no  other  burgess  list  for  C.  (X) 
That  L.  had  not^  before  the  last  day  of  Am- 
gust,  1844,  "paid  all  such  rates  as  in  tha mid 
writ  in  that  behalf  mentioned,  indufiBg 
therein  all  borough  rates  directed  to  ba 
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and«r  the  proTiaions  of  lUt  (  A  6  W.  4»  e. 
T69  "mm  had  beeeme  pAjaMe  by  him  in  re- 
spect of  the  Hdd  premiaei  in  the  add  writ  in 
that  behalf  mentioned,  exoept  raeh  ai  had 
beoome  payable  within  dz  calendar  months 
next  before  the  laid  lait  day  of  Avgoft," 
aa  alleged  in  the  writ  (8.)  That  a  nmi,  tc 
wit»  4t^  being  to  mneh  of  a  certain  borongh 
rate  for  the  borough,  heretofore,  to  wit»  on 
•th  Febroary,  ▲•  n.  1848,  made  and  directed 
to  be  paid  mder  the  proTisiona  of  the  mme 
lact-mentioned  aet^  ai  had  become  payable 
by  him  in  refpect  of  the  said  premifei  so  by 
him  oconpied  as  in  the  writ  mentioned,  and 
which  had  not  become  payable  within  six 
calendar  months  next  before  the  said  last 
day  of  Attgnst,  and  which  had  become  paya- 
ble by  him  in  respect  of  the  same  premises 
on  a  day  before  the  commencement  of  the 
said  six  calendar  months,  to  wit,  on  1st  May, 
1848,  was,  on  and  after  the  said  last  day  of 
Angost^  1844,  wholly  due  and  unpaid,  and 
was  then  and  afterwards,  and  nntil  and  open 
and  after  6tfa  September,  1844,  in  arrear  from 
L.  "For  which  said  causes  I"  ''hare  not 
inserted,  nor  ought  I  to  insert^  the  name," 
Ac 

1.  Admitted,  that  the  time  of  making  the 
rate  mentioned  in  the  third  part  of  the  return 
sufldently  appeared,  though  laid  under  a 
Tidclicet    On  special  demurrer. 

S.  Held,  by  the  Court  of  Queen's  Bench, 
thai  the  first  part  of  the  return  was  bad  on 
general  demurrer,  the  mayor  not  being  enti- 
tled to  rely  on  the  general  badness  of  the 
burgess  list,  after  having,  as  appeared  by  the 
writ,  treated  it  as  valid  by  expunging  a  single 
name  therefrom.  Also,  that  the  defect  (sup- 
posing it  to  be  one)  in  the  signing  of  the  bur- 
gess list  did  not^  in  itself  ftimish  an  answer 
to  the  writ 

8.  Held  by  the  Court  of  Bxeheqner  Cham- 
ber, aflrming  the  Judgment  of  Q.  B.,  that  the 
second  part  of  the  return  was  good,  though 
specially  demurred  to  for  generality  sad  un- 
certainty, inasmuch  as  it  directly  trarersed 
the  corresponding  allegation  of  title  in  the 
writ  Though  it  did  not  appear  by  the  record 
that  L.  had  been  ol^ected  to  on  the  revision. 

4.  Held,  by  the  Court  of  Q.  B.,  that  the 
third  part  of  the  return  was  bad  on  special  de- 
murrer, for  not  giving  the  date  nor  specifying 
the  nature  of  die  rate  there  mentioned. 

Qumff  per  Lord  Dnm Air,  C.  J.,  whets  a 
party  applies  to  have  his  name  inserted  in  the 
burgeu  roll  under  stat  7  W.  4  A  1  Vict  c 
78, 1.  24,  whether  the  Court,  if  sadsHed  of  his 
title  upon  afidavit^  ought  not  to  award  a  per- 
emptory mandamus  in  the  int  instance. 
Rtgina  v.  Mayor  of  Ihvtr,  260. 

8.  Estoppel  by  conduct)  200.    ilnl^,  1. 

VOL.  XI.--80 


4.  When  not  sufllciently  certain,  200.  AmA,  JL 

5.  Special  demurrer  to,  260.    Amti,  2. 

VL  Ju  particular  instances. 
L  To  insert  name  on  burgess  roU,  260.    AaU, 

V.l. 
2.  To  hear  otjections   to   conflrmation  of 

bishop  elect,  488.    B%$kep,IL 

yn.  Forms. 
L  Of  wril^  200.    AiiO,  v.  2. 
2.  Of  retnn,  200.    AmO,  V.  2. 
^  Of  Judgment  on  demurrers  decided  some 

for  one  party,  some  for  the  other,  200. 

^Im^V.l. 

MANOR. 
L  Court  Baron. 
Failure  of  for  want  of  freeholders,  888. 
LmBMt  UL 

XL  Court  Leet 

1.  Whether  comprised  in  a  covenant  to  do 
suit  and  service  at  the  lord's  courts^  888. 

2.  Covenant  to  pay  flnes  imposed  lij,  not 
usual  or  reasonable,  088.    Xmm^  IIL 

nL  Freeholders  of  manor. 
A  tenure  which  cannot  now  be  created,  088 
Xmm^IIL 

MANU  FORTL 
Page  890.    Ibroi^  L  L   904.    Trmpam,  L  L 

MABBIAGS. 

L  Who  may  many :  prohibited  degrees. 

1.  Where  they  are  declared. 

Stat  5A0W.4»cHi*2  (passed  81st 
.  August,  1888),  enacts  that  all  marriages 
which  shall  thereafter  be  celebrated  between 
persons  within  the  prohibited  degrees  of  con- 
sanguinity or  aflboity  shall  be  null  and  void. 

The  prohibited  degrees  are  those  declared 
by  Stat  28  H.  8,  c  7, 1.  11,  to  be  prohibited 
by  Godf  s  Uw. 

Consequently,  the  marriage  of  a  man  with 
the  sister  of  his  deceased  wife  is  prohibitedy 
andvoidbystat6A0W.4,c64.  Thiskw 
extends  to  an  illegitimate  as  well  as  to  a 
legitimate  child  of  the  late  wife's  parents. 
S^gtmt  T.  Ohadmek,  178.  ' 

2.  Sister  of  deceased  wife,  178.    AmO,  h 

8.  No  distinction  as  to  iUegitimacy,  172. 

Ana,l. 
4.  To  what  the  stalnte  nullifying  such  mar* 

riages  implies,  178.    AtUif  L 

IL  Rights  and  interests.    BaromarndF* 


MASTER  AND  SERVANT. 

L  The  contract  of  hiring. 
General  Idring,  or  hiring  for  a  year,  not  da- 
terminable  on  notice. 


1082  MASTEB  AND  SEBYANT. 


MONTH. 


Aifiuapsit.  The  first  eoant  stated  HhtA,  in 
eoDsidention  plaintiff  would  enter  into  de- 
fondnnt's  employ,  and  serre  him,  as  senrant 
In  husbandry,  for  a  eertain  time,  to  wity  from 
A  day  named  tiU  the  senriee  should  be  deter- 
mined by  reasonable  notice  on  either  side,  at 
1(ML  !••.  per  annum,  defendant  promised  to 
retain  plaintiff,  and  pay  him  the  wage%  and 
eontinne  him  in  the  service  till  sueh  detenni- 
nation :  that  plaintiff  entered  the  senriee,  and 
was  always  ready,  Ac.,  but  defendant  dis- 
charged him  without  reasonable  cause,  and 
refused  longer  to  retain  him. 

Held  that  proof  that  the  pUdntiff  was  hired 
generally  as  a  labourer  in  husbandry  did  not 
fupport  this  county  on  a  plea  of  Non  assomp- 
•it^  sueh  hiring  being  in  law  a  hiring  from 
year  to  year. 

To  the  same  count  defendant  pleaded  two 
Justifications:  first,  that  plaintiff,  being  or- 
dered by  defendant  to  reap  a  com  field  till 
eight  in  the  evening,  reftised  to  eontinne  at 
the  work  after  four  in  the  evening,  and, 
wrongftally  and  in  breach  of  his  duty  and  the 
MBimand,  absented  himself,  wherefore  the 
defendant  discharged  him  fh>m  his  servioe : 
■eeondly,  that  plaintiff  unlawfully  quitted  his 
work  before  it  was  completed,  in  breach  of 
his  contract,  and  defendant  made  complaint 
thereof  before  a  magistrate,  who  found  plain- 
tiff Guilty  and  discharged  him  fh>m  the  ser- 
Tioe  according  to  stat  i  O.  4,  c  84^,  s.  S. 
Replication^  De  ii\jurift.  Plaintili;  at  the  trial, 
•et  up  an  excuse  for  quitting  the  work,  which 
ISUled  in  fhet ;  and  the  facts  in  the  two  pleas 
were  proTcd. 

Held  thai  defendant  was  entitled  to  a  ver- 
dlot^  not  only  on  thoee  two  pleas,  bnt  on  a 
plan  of  Non  assumpsit  to  a  coimt  in  indabi- 
laliia  assumpsit  for  work  and  labour,  the  eri- 
denee  showing  an  open  contraet  reseiBded  by 
the  misbehaviour  of  plaintifl;  and,  therefore, 
mo  wages  being  due  rateably. 

That  the  replication  to  the  seoood  juetifiea- 
ilen  put  in  issne  the  misconduct  of  plamtii^ 
as  elleged,  as  well  as  the  magistiate^s  deoi- 
Moii. 

And  that  the  fhets  prored  did  not  avpiMrt 
a  plea  to  the  first  count  denying  the  diadmgt 
by  defendant    LitUy  r.  Blwm,  7^ 

tU  Liability  of  master  for  acts  of  servant 
Tor  fire  occasioned  by  servants,  847.  Fire,  H. 

QL  Oibnoes  by  servants. 
L  Conspiracy  by  servants  te  deftaad  master 

kf  «dng  his  materials  for  other  peEioni^ 

9i9.     CtHupiraejf,  I.  3. 
S.  UnlawAilly  quitting  work,  T4S.    AmO,  L 
S.  Commitment  for  absenting  fkem  feirk^ 

4&6      GommitmmL  L  1 


IV. 

1.  By  master  through  medium  of  procwediBg 
before  magistrate,  how  pleaded,  742.  Jatif 
L 

2.  Wages  when  not  apportioned,  742.  A^L 

y.  Pleading  and  evidence. 

1.  On  discharge  for  improperly  leaving  vetk^ 
742.    AMii,L 

2.  Beplication,  de  ix^orii,  what  it  pvlt  la 
issue,  742.    itai^  L 

MATBBIALITT. 
In  indictment  for  peijury,  781.'  Attorney,  VTL  h 


MAXIMS. 

!•  Ezpressio  eorum  qum  tadti  i 
operatnr,  130.     Temder. 

U.  Bxpreesum   fhdt 


ItiSS. 


in.  Omnia  prssumnntnr  ritd  esse  aetay  M. 
Poor,  TV.  1.    325.    Debtor,  TL  997«  lOlS. 
r,L 


MBB6BB. 

Of  misdemeanor  in  felony. 
Conspiracy,  when  it  does  not  merge  in  fUoiiy 
oommitted  in  pursuance  thereof,  929.   Cbm- 
apiraey,  L  2. 

MSTROPOLITAir. 
ArekbtJUp, 

MBTROPOLITAN  POLICE  COUBTL 
Page  S9L    Poor,  m,  L 


By 


MINUTE. 
ofSeer,  678.    Poor,  VL  2. 


MISCONDUCT. 

Oentraol  rescinded  for,  742.    Jfoster  mmd 
oami,  L 

MISDEMEANOR. 
L  NeoMn  ooUectivum,  781.    Auom€f,yil 
1L  Merger,  929.     OHMpmiey,  L  2. 

MONET  HAD  AND  RBCBIVBD. 

L  Money  paid  by  principal  to  agent  to 
liabilitieB  incurred  for  prinetpal,  13. 
LI. 

n.  When  it  does  not  lie  against   atton^yli 
agent,  248.    Attorney,  lY,  i. 


MONTH. 

L  Lunar  or  calendar,  23.    Oomtnutiom, 

n.  Meaning  of  the  word  la 
etatntes^  781.    Altem^,  VIL  1 


nLL 

em 
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MORTOAGB, 
L  LetflQ  bj  mortgagor  and  mortgagee. 
1.  Who  tbe  proper  par^  to  ine  for  root 

DeeUradon  in  coTeoant  for  non-pajment 
of  rent,  alleged:  That  T.  being  tenant  of 
premieei  for  a  tenn  of  (OPO  jean  (from  Jnne 
1815),  by  indentore  made  between  T.,  and  S., 
and  one  L.  nnder  whom  defendant  oUmed, 
after  redting  a  previous  mortgage  of  the  re- 
ddue  of  the  said  term  to  S.  ralueet  to  re- 
demption on  payment  by  T.  to  8.  (not  stating 
oorenant  to  pay,  or  any  dax  immed  for  pay- 
ment) of  1304M.  with  intereit»  whieh  was  still 
due,  and  reeiting  thai  T.  had  requested  8. 
(the  mortgagee)  to  Join  in  the  present  inden- 
ture of  demise;  it  was  witnessed  that  6. 
thereby  demised,  and  T.  (the   mort|^gor) 
eonflrmed  to  L.,  his  ezeenton^  Ae.,  and  as- 
signs, the  said  premises  for  4000  years,  a 
portion  yet  unexpired  of  the  term  of  6000 
years,  yielding,  Ac,  to  8.  (the  mortgagee), 
his  exeeuton,  Ao.,  and  assigns,  dmring  tke 
ooalft'niianee  of  (Ae  reetUd  mortgage,  and,  o/fer 
paginent  and  BaHt/aetion  thereof  to  Y.  (the 
mortgagor),  his  exeeutors,  Ae.,  or  assigns,  the 
yearly  rent  of,  Ao.,  payable  on  20th  llaroh 
and  20th  September  in  each  year.    The  de- 
claration then  stated  a  corenant  by  L.  to  8., 
his  executors,  Ac,  and  alee  to  T.,  hia  ezMU- 
tors,  'Ac,  to  pay  the  rent  as  yeserred ;  assign- 
ments by  deeds  under  the  seal  of  8.,  to  one 
0.  of  all  8/s  interest:  and  assignments  after- 
wards from  G.  to  the  plaintiff  bgr  two  deeda 
under  the  seal  of  G.,  oonreying  sucoessiTa 
moieties  of  the  whole :  the  first  deed  exe- 
«Qted,  to  wit,  18th  Tebruai7>  lOa^j  the  se- 
cond,  to  wit,  16th  December^  ISiS :  whereby 
plaintiff  "  became  and  woe  amd  ie foeeeeeetP'  of 
the  demised  premises  for  all  the  residue  of 
the  term  of  6000  years,  sntject  to  the  demise^ 
The  declaration  then  alleged  an  assignment 
of  all  the  interest,  Ac,  of  L.,  tha  lessee^  to 
Asfondant    Breach,  that  aftsvtha  maUng  of 
the  demise,  and  during  the  tena  of  4000 
yaars,  and  while  delbndant  waa  assignee,  ta 
wit,  on  25th  Haroh,  1844^  a  mua^  to>  wit,  Ac» 
of  the  said  rent /or  two  year*  o/tkeeaid  term 
^  4000  yeart  tA«n  Um  ehpeed  became  due 
and  in  anear  to  plalntifl(^  and  the  same  waa 
not  paid  to  plaintiff  or  any  other  person. 

Plea:  That,  before  any  part  of  tke  arrearm 
of  the  rent  beoame  due,  and  during  the  conti- 
nuance of  the  mortgage,  to  wil^  on,  Ac,  8. 
(the  mortgagee)  woe  paid  aitd  eaJtiefied  all  the 
principal  and  interest  due  to  him  under  the 
mortgage,  amountuig,  Ac,  out  ef  money 
•Rising  from  the  ahsoluta  sala  of  pari  of  the 
premises,  and,  when  paid  to  the  mortgagee, 
equal  to  the  amount  of  such  principal,  Ac : 
and  that  afterwards,  to  wit^  Ac,  by  indenture 
to  which  the  mortgagor  and  moHgagee  were 
parties,  8.  (the  mortgagee)  acknowledged  that 


he  had  been  paid  the  whole  principal  aad 
interest  due  to  him  on  the  mortgage,  out  of 
numeys  arising  from  such  sale,  and  relMsed 
Y.  (the  mortgagor)  from  all  claims  under  the 
mortgage 

On  special  demurrer  to  the  plea : 

Held,  by  the  Court  of  Queen's  Bench,  that 
the  plea,  by  its  first  arermen^  set  up  suoh  » 
payment  as  would  put  an  end  to  (A«  eontitm' 
anee  of  the  recited  mortgage  within  the  mean- 
ing of  the  indenture  of  demise;  so  that  8.  the 
mortgagee  (from  whom  alone  the  Court  oon- 
sidered  the  plaintiff's  tiUe  to  be  deduced) 
could  no  longer  demand  the  rent  But  that,  n 
distinct  answer  being  offered  by  the  arer- 
ment,  in  the  plea,  of  a  release  by  deed,  it  waa 
bad  for  duplicity. 

That  the  action  was  properly  brought  by 
the  party  claiming  through  the  mortgagee^ 
without  Joining  the  mortgagor. 

Thai,  the  alleged  mortgage  being  for  an 
ascertained  term  of  years,  it  was  not  necaa- 
lary  ta  afer  in  the  declaration  that  the  w^frtm 
gage  term  continued :  but  SemUe  tha^  If  the 
aYarmant  were  necessary,  it  was  saiBeiently 
made,  the  elation  being  taken  aa  on  general 
demurrer. 

That  it  waa  not  necessary  to  arer  in  tha 
declaration  continuance  of  the  mortgage  d^ 
for  that  payment  of  the  debt  was  a  oondition 
Bubaequent,  and  in  defoasance  of  the  mort- 
gagee's right  to  recoTcr  the  rent 

That  the  declaration  sufllcientiy  showed 
(there  being  no  special  demurrer)  that  the 
rent  sued  for  aecrued  after  plaintiff  became 
asrigiiee  of  the  term  of  5000  yean. 

The  Court  of  Exchequer  Chamber,  en  writ 
of  error,  aflrmed  the  Judgment  and  held. 

Thai  th#  plea  waa  bad  for  JupUeiiyv  the 
payment  and  release  being  distinct  anraers ; 
for,  the  record  not  showing  any  corenant  to 
pay  tha  mov%aga  deb^  It  did  not  appear  that 
a  release  was  necessary  to  complete  the  dia- 
eharge  by  paymeak 

That  the  plea  waa  also  bad  for  not  showing 
with  eertainty  that  the  original  mortgage 
debt  had  been  patdi  er  that  the  release  had 
not  been  executed  by  8.,  the  mortgagee«aA9r 
he  had  assigned  the  premises. 

That  the  action  was  brought  by  the  right 
party,  the  corenant  to  pay  rent  \A  becoming 
a  eoTcnant  in  gross  till  after  payment  of  tha 
mortgage  debt 

That  the  payment  waa  a  condition  subsa- 
quent,  and  t3^e  plaintiff  not  bound  to  arar 
non-performance  of  it 

That  the  rant  aufldentiy  appeared  to  haTU 
become  due  after  tha  assignment  to  plaintifi^ 
because  the  dates,  being  material,  must  ba 
deemed  correel^  though  hiid  under  a  Tidril. 
cat;  and  by  them  the  plaintiff  appealed  entl- 
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tl«d  to  some  rent  for  two  yean  lineo  the 
anignmeiit;  and  the  Court  of  error  eonld  not 
Inqoire  whether  the  Coort  below  had  awarded 
M  damages  more  than  the  preeiie  amount  of 
rent  dne.  HatrM  y.  WkUaktr,  147. 
S.  Pleading:  eontinnanoe  of  the  mortgage: 

oondiUon  rabeeqnent^  147.    jImI^  1. 
8.  Aisignee  of  mortgagee,  147.    Ami^  1. 
4.  When  the  oorenant  to  pay  rent  beeomet  a 

eoTenant  in  grosi,  147.    Ami,  1. 

n.  Assignment 
Pleading  in  aetion  \j  aolgBM^  for  ren^  147. 
AmO,  1.1. 

UL  Stamp. 
Where  there  are  new  oorenantOTB  on  tnasfer 
and  ftarther  adranee^  409.    Stamp. 

HUKIOIPAL  OOBPOBAUOK. 

L  Boronghs  in  sohedale  B. 
LiabiUty  to  ooon^  rate^  758.    Onmi^  JSote. 

Q.  Mayor. 
1.  Dntiei  in  roTlsing  bargees  Hst^  860.   Mam- 

damwB,  v.  8. 
8.  Bstoppel  by  noting  on  Impeifeet  boxgeii 

llst,860.    JToMiaeNH^  y .  8. 

UL  Burgees:  qnalifleatton. 
Payment  of  rates,  860.    Jfaarfgami^  V.  8. 

IV.  Bargees  list 
L  Omission  of  signntnre  by  ehnrohwarden% 

860.    Mamdcmm,  V.  8. 
8.  Mayor  w^en  estopped  by  noting  on  U»  860. 

MaaidammM,  V.  8. 
8.  Berislon  o^  860.    Mmdammt,  Y.  8. 
4.  Rqeetion,  thongh  no  ol^eetion  made,  860. 

y.  Bargees  rolL 
Mandamni  to  insert  name,  860.    Mundumu9f 
y.SL 

XL  Ooon^rate. 
Exemption  from,  768.    Oumi^  ScU, 

MUTUALITT. 
As  entering  into  oontraetSy  858.  OotUnutgHLh 

HAMB. 

L  Naming  oommisdoners,  in  order  for  oommii- 
ibn  to  examine,  1006.    WAmm,  L  8. 

IL  Ineonsistenoyinrespeoto^  eared  by  r^setlon 
of  iorplasage,  913.    IndietmmO,  Y. 


KBaATiyB. 

Pleadings  bad  for  omitting  to  negatlTe  oertain 
■ItematiTes,  485.    J)iain$§,  L  1. 

NEGUaBNGB. 
L  PIre  by,  847.    Fir^,  IL 

n.  In  taking  infofiolent  sareties,  46.    BtfU- 
9U19YIL 


jnSW  ASSIGNMENT. 

L  When  neeessary,  485.    DUtrett,  L  1. 
n.  Rejoinder  in  the  nature  of  a  new  assignmcB^ 
666.    JBfrideitee,  XVXIL  3. 

NEW  TRIAL. 

In  criminal  eases. 
Por  imgalniity,  799.    Imdietmmt,  L  L 

NI8IPRn7& 
BridMioe  in  reply,  4SL   BiOt^YiLi. 


NOMEN  COLLECTiyUM. 
L  As  to  the  word  "FeUm^  being  so,  799 

WIC^^MvRm  Am   Xo 

n.  The  word  "  MUdrnteamor,"  781. 
yiLL 

NOMINATION. 
Of  referee :  what  notioe  neeessary,  and  to  wl 

7.  Afedratio%  L 

NOMINE  PCSNJL 
Page  949.    IHatrm,  IL  L 

NON  ASSUMPSIT. 

BvldMiee  ondsr,  478.    EMfaaet^  XyilL  L  Til. 
Matttr  mnd  Strvami,  1. 

NOT  GUILTY. 
Plenot    PIms  ly. 

NOTICE. 

L  Knowledge  by  one  of  sereral  persons  Jeial^ 
interested,  88.    Smiikrvpt,  L 

IL  As  affeoting  the  oompleteness  of  an  aaO 

done. 

Of  appointment  of  reftree^  7.  ArhUrtttiom^l^ 
UL  OfleiaL 

To  eraditors  af  Insotren^  885.    JMiar,VL 
ly.  To  quit 

Commeneement  of  tenancy,  408.    Tnarfleirf 

y.  In  partiealar  instances. 
I.  By  agent  of  eoiporation  aggregate^  1ST. 

CwfJKM'OfMNI,  L  1. 

8.  Of  parish  binding,  80.  Poor,  ly.  6. 

8.  Of  amended  Inll  in  Colonial  ooort^  lOUw 

OBJECTION. 
L  W«  Tor  \j  eondoety  860.    MoMimmm,  y.  I. 
n.  Te  conflrmation  of  bishop,  488.  BUkop,  XL 

OPPICER. 

L  Preliminariee  as  to  his  anthority,  when  nol 
necessary  to  be  stated,  891.    Peer,  IILL 
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£L  Aoti  of  nuOority. 
1.  Pnramption  thAt  penons  aoting  sre  the 

right  number,  909.    Povr^  IX. 
3.  Tonn  of  thmr  dgnalnre,  909.    Poor,  IX. 

m.  Pleading. 
What  eireomitancef  about  appointment  need 
not  be  alleged,  825.    Z>«ifor,  IL 

IV.  Xridenoe  of  hif  being  raoh. 
His  aoting  ai  snob  in  the  partieolar  eaee,  46. 

y.  Deelarations  by. 

1.  Aot8anddeoIaratlonioi;46.  i^tfpIeWfsVIL 
S.  Minute  by  deeeaeed,  078.    PoQr,YL  1. 

OFFICIAL  ASSIGNEE. 
Page  825,  734.    Jhbior. 

ORDER. 

I.  Of  Ooort  for  payment  of  mon^. 
Alter  a  year  and  day. 

Where  an  order  of  Ocort  wae  made  for 
payment  of  eoits  of  a  motion  to  let  aside  an 
award,  and  a  ea.  nu  wai  ined  oat  more  than 
•  year  anda  day  after  the  alloeatur,  the  arreet 
was  held  to  be  regular  under  stat.  1  A  SYiet 
e.  llOy  s.  18,  without  Mire  ihoiaa  or  motion 
in  Court    Jn  re  ^S^Moner  oimI  Ptt^fns,  180. 

IL  Statement  of  Juriediotion. 
1.  Ai    magistrate   of   Metropditea    Polioe 

Courts  891.    Poor,  HL  1. 
S.  Of  plaoe  of  making,  891.    Poor,  HL  1. 

yrr.  Under  statutes. 
1.  Neoessity  of  foUoiHng  the  anthority,  997, 

1000.     WtliMw,  L  1,  8. 
S.  Statntoxy  ingredients,  455.    Commitmimf, 

LL 
8.  Omitting  statntory  eonsequenees,  734»780. 

Ikbtor,  m.  2. 
4.  Inferenoe  that  the  aathority  existed  as  set 
forth,  391.    Pocr,  HL  1. 

IV.  Commitment  in  the  nature  of,  455.    Cbei- 

flMtSMl^L  1. 

Y.  For  examination  of  witnesses  abroad,  1015. 

WUtuM,  I.  8. 
VL  Of  remoraL    Poor,  VL— Vm. 

PARBKT  AND  CHILD. 
Presumption  es  to  emaaeipatilK»  891.    Poor, 

nLi 

PARTIEa 
L  Co^plaintiiEk 
Knowledge  by  one,  88.    Btmkngti,  L 

XL  Co-defendant 
Costs  of  joint  defenee,  88.    Jktmagm,  IL  1. 

m.  When  one  of  sereral  oorenantses  va$j  me 
•lo»^147.    JtfoH^o^LL 


PARTITION. 

Impeifestiy  oarried  out 
Presumptions^  1030.    Ad9er$$  PoMsttiM. 

PARTNER. 
Banking  eopartnership,  98.    Bank,  IIL  L 

PATENT. 
L  Assignment 
L  In  trust  for  assignor  and  assignee^  978. 

Chvmcmt,  IIL 
S.  Failure  of  oonsideration  by  patent  becom- 
ing Toid,  978.    Oovmumt,  ILL 
8.  Estoppel,  978.    OoomuMtU,  HL 

n.  Lieense  to  use. 
Estoppel,  978.    ObMiMm^IIL 

PATUENT. 

Certainty  in  pleading,  147, 104, 170.    MoHgago, 
LL 

PEACE. 

Breaoh  of  the  peaee. 
What  turbulent  oonduet  amounts   to^  81L 
ANotilf^ILL 

PENALTY. 
L  Distress  for  penalty  in  a  demise,  949.    IKt- 

fTM^ILL 

IL  Distinetion  between  penalty  and  rent  ser- 
Tioe,949.    DufreM,  IL  1. 

m.  When  the  only  remedy,  781.    AeUomp  L  L 

PERFORMANCE. 

Page  147.  Mongago,  L  L  444.  OottmmU 
ILL 

PERJX7RT. 

L  In  afidayit 

L  In  afidaTit  of  debt :  eridenoe,  1088.  JM- 
ifMM,VIIL8. 

8.  In  affldayit  to  show  eanse  on  summons  to 
show  cause  why  attorney's  bill  should  not 
be  taxed,  78L    Altom^,  VILl. 

n.  Indictment^  78L    Auormg,  VIL  L 

nL  Materiality,  when  it  sufldenUy  ^pean 
from  the  nature  of  the  Ihet^  781.  Jtferasyj 
VILL 

PETITION. 
Of  insolvmit  debtor,  885.    Deftior,  IL 

PLACE. 

L  Usage  of,  88.    ObM^melioii,  IIL  L 

n.  Showing  in  document 
When  it  must^  and  when  it  need  not,  b« 

shownonthefiMeofofidalacts,80.   Poor, 

IV.  6. 
S.  Neoesslty  of  showing,  i«  an  order  for 
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miMioii  to  examine  witiwn«%  907,  1015. 
WitnM9,  L  1,  3. 

PLEA. 

L  General  properties. 
L  Bad  in  part  b»d  altog;etlier,  47S.    AmomU, 

IL3. 
S.  Answering  the  whole,  890.    Form,  L  1. 
S.  DiYiaibiUtj,  843.    Set-off,  L  1. 

IL  Constmction. 
Aooording   to   ordinary   oonipatatioiif<  MO. 
JBffidence,  ZVf  XL  8. 

nL  Stattttoxy. 
IMitinotion  between  itatntoiy  form  and  ita- 
tntory  reqoisitei^  734.    JMOor^  UL  3. 

IV.  What  amonnti  to  general  isne. 

Leave  and  licenie  pleads  to  asouilt  and 
fidee  imprisonBen^  478.    Jmamlif  UL  8. 

V.  Particular  pleae. 

I.  That  plaintiff  ettdmned  to  an  endoreee  who 
■till  holds,  803.    BilU,Xn.Z. 

Mt  That  plaintiff  wm  making  dittuhanoa  in 
highway  opposite  defondant^s  hoose^  811.' 

A9MUU,  IL  1. 

8.  Title  of  ofSeial  asslgMd  pleaded  to  aetion 
by insoUeat, after petitifln, 836>  JMHor,IL 

4.  Endorsement  after  dne,  in  ocdef  to  dafeat 
aMt-o(i;408k    ^ftUf,XIL4. 

b.  Endorsement  sifter  doe,  eeatraqr  to  a^ee- 
meat  not  to  negotiate,  148.    Bilk,  YUL  L 

B.  Thirty  years'  enjoyment  as  of  right:  tra- 
Terse,  000.    XManoe,  XVllL  8. 

7«  PMtectioitniderftnalflvdii^7S4i    XTskor, 

in.  3. 

8.  Discharge  of  jemml  b^  master  for  wrong- 
fbUy  absenting  from  serriee,  743.  Jfostor 
and  Servcmi,  L 

0.  Discharge  of  semat  by  Jnsttoe  for  mla- 
oondnoty  743.    MaHUr  and  Servant,  L 

l(k  Cinmity:  that  defendant  Snonrred  bis  lia- 
bility en  plaintiff's  promlaa  to  indemnify, 
700.     dnmUy,!. 

II.  Frand  of  testator  pleaded  to  oonnt  on  im- 
plied promise  to  eteeittnr8,70f.   dfeai^,  L 

13.  Re-entry  by  rightftd  owner  on  intruder, 
pleaded  to  trespass  with  foree,  800.  Jtaree, 
X.  1.  004.     Thup^M,  X.  1. 

18.  BuspeneieB  of  right  of  aation  hij  ooHa- 
teral  sgreemen',  863.    JTiUf,  V.  3. 

14.  To  debt  on  foreign  judgment:  that  the 
proeeedfaags  w«»a«x  pitte,  lOlK    Wimem. 

YL  Bridenoe. 

1.  TTnder  genetikl  fasce.  JWgftaWi  aVIu. 
ilfiil,  IT. 

t.  Under  dmple  traTeney  000.  iMfinc^ 
XTm.8. 


PLEABme. 

I.  Admission  hj  pleading. 
1.  By  plea  of  In  nnllo  est  enatnmt  840. 

SfTQT,  L 

3.  By  trarene :  that  the  opposite  pleadinc  If 
to  be  eonstraed  in  the  sense  that  malDBi  it 
yaUd,  1015.     Witmme,  L  3. 

n.  Bad  in  per^  when  bad  altogether. 
Plea  of  leave  and  license  to  dedaiatiQii  ibr 
assault  and  folie  inqvisonment^  478.    A^ 
•amU,  n.  8. 

tn.  Legal  efleet 
1.  Of  bill  drawn  at  a  oertain  ISme  after  dale^ 

134.    WI%XILO. 
3.  Assumption  that  a  demise  under  which 
defendant  arows  is  pleaded  aeeordfaig  to  Att 
legal  effeet»  040.    J>M«rcM,  IL  1 

IV.  Generality. 
1.  In  charging  eonspira^  to  defiraod,  148. 
Oonepiratp,  L  L 

3.  In  traTorsing  allegation  in  writ  of 
mus,  300.    ifaiMlasMM^  V.  1. 

y.  hugtMm 
MiH  ^y  inehidliigaaM  MBpliaBgo^  *U 
ZILS. 

VI.  AigumentafiTeneec. 
1.  Argnmentatjya  f^piJeitfag  dm  ftftM,  SH, 

.ImmA^ILI. 
3.  Argnmentaliire  ftruYWM  of  pai^  15.    iKe- 

Vn.  Duplidty. 
1.  Addhkg  eofcrfusloH  da  li^«riM»  wfiWaafca 

setting  up  a  righti  8n«    Ammlt,  H 1. 
t.  Ptoa  of  «  payment  deftafing  plsinllff'li 

tiae,  and  a  release  hj  deed,  147.    JTev^. 

pvye^  L  L 
8.  fiereral  eounts  neeessarlly  for  iB^  ■»• 

offBBCMi,  7W.    jMoittMent,  1. 1« 

Vin.  Departure.    J>epaifnre, 

IX.  Premature  ikiegatlons. 
L>  Stating  in  plea  matter  wMoh  might  aent 
properly  as  a  r^oinder,  811.    Atemmh,  IL  L 

3.  Replieatiea  traversing  allegation  in  a  eeaae 
which  it  oould  not  bear  before  tibe  rqfoi^ 
der,  000.    JMdaaet^  XVm.  1. 

Z.  Certainly. 
1.  In  alleging  hon-payment  of  ralssp  SOI. 

3.  In  pleading  payment,  147.   Jfor^uy^Ll. 
8.  In  pleading  releasa,  147.    JKir^ays,  L  L 

XL  Tifle. 
1.  To  bin,  when  it  need  not  to  sbowVy  ail 

Bilte,  XXI.  8. 
1.  TfcfewgfciBOrtgigot  imd  I— rtgigiib 

BOft  be  shovn^  Idt.    MtPtgof^  L  !• 
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Xn.  Matter  esMiitUl  to  the  title  or  aatliority 
fkLeoded :  when  implied  by  the  oondnot  of  the 
other  partj. 

That  he  had  debts  when  he  petitioned  at  an 
ineolTenty  825.    Dtbtor,  IL 

XnL  Matter  eisential  to  the  title  or  aathority 
pleaded :  tonae  of  itatnto. 
1.  Negativing  aliematiTee  and  ezehiding  ex- 

oeptioni  in  eame  enaetment,  426.     Dit^ 

irau,  L  1. 

Sk  Difltinotion  between  atatntoiy  form  and 
itetatory  reqniritee,  724.    2»t6tor,  IIL  3. 

UV.  Matter  eewBtial  to  the  title  or  aathoilt;r 
pleaded :  reference  to  passing  of  aet 
Allegation  that  it  was  aeoording  to  the  aet» 
826.    Dthtor,  IL 

XT.  Matter  essential  to  tfaa  title  or  anthoiitj 
pleaded :  pnblie  officers. 
What  dreomstances  aboat  tlieir  appointment 
need  not  be  alleged,  826.    PtUvr,  IL 

XVL  Matter  essential  to  the  ezoose  pleaded. 
1.  Bzclnsion  of  intermediate  endorsement  for 

▼alae,  148.    £ilU,YIILl. 
X  That  release  was  executed  ai  saeh  a  time 

that  it  woald  operate  as  an  answer  147. 

M6ngag€p  L  L 

ZVIL  Time. 
L  Material  dates  kid  ander  vldeUoi^  U7. 

JTor^of^LL  78L  illfeni^VIL  1. 
t,  Timft  rent  aoemed  after  assignmeBt  to 

plaintifl;  147.    Mortgage,  hi. 

1.  Of  exeevttea  of  release,  147.  Jferi^fcve^ll. 
4.  That  reasonable  time  fiir  remoying  goods 

had  not  expired,  426.    JDutrmt^  L  L 
k*  imeeiion  of  Tidelieete,  781.     JMem^, 

VILl. 
&  Oonstenetion  of  the  word  "months"  78L 

^flDnMy,yiLl. 

XVHL  Continnanoe. 
When  it  need  not  be  pleaded,  and  when  it  is 
sufficiently  pleaded^  147.    Jfor^o^  L  1. 

yrr  Identity  of  person. 
When  assamed,  280, 264.    JfawrfcwMi^  Y.  2. 

ZX.  Perfuiuianoe  er  non-performanoe  of  ooodl- 
tions. 
Condition  sabseqnenj^  147.    Mortgagt,  L  1. 

XXL  Trarerse. 
L  Of  an  allegation  generallj  in  itetiim%S80. 
Mtmdamm,  V.  2. 

2.  Taken  so  as  to  inelnde  mere  sarplnsnge. 
Mi  therefore  bad,  802.    J?fa%XIL8. 

8.  Of  part  of  eonsideimtion,  bai^  888.    Om^ 

iMMfyllLL 

4.  ArgnmenlallTe  trarerse  ef  poMsnten  of 
pai%4S5.    IHMres^LL 

8b  Oonelaslon  to  the  eaimtiy,  496^  443.    JK^ 
irtM^LL 


8.  What  it  admlte  to  be  the  meaning  of  thO 
opposite  pleading^  1016.    Witne$9,  L  3. 

XXn.  Supliisage. 

1.  Matter   alleged  by  way  of  explanatioo 

nnder  the  words  "that  is  to  say/'  724. 
Dthtor,  in.  2. 

2.  Mere  matter  of  aggraration,  890.    JWet^ 
LL 

POLIGB. 
Metropatttaa  Police  Court,  80L    Poor,  IIL 1. 

POLICY. 

POOR. 
L  Chwehwardens  and  orerseers:  dnties. 

1.  Signatore  of  borgess  list»  260.  Mamdamm, 
V.2. 

S.  Binding  of  parish  apprentices,  88.    Pott, 
IV.  1. 

n.  Chnrehwardens  and  orerseers :  their  aetk 
Signatore  by  minority :  presumption  of  their 
being  so»  000.    Pott,VL 

in.  Deriratire  settlement. 
L  Presomption  as  to  non-eaumeipatie&« 

An  order  of  remoral  began :  "  Whereaaeom- 
plaint  hath  baen  made  to  me,  B.  C,  one  of 
the  magistiatsa  of  the  Police  Ooorte  of  the 
Meftrapelis,  sitting  at  the  ClerkeaweU  PoUeo 
Oowt  within  the  Metropolitan  poUce  district,* 
Ao. :  and  U  ended  '*  Giren,"  Ac.  "at  the  Po- 
liee  Coort  aforesaid,  this  20th  day,"  Ac  Held, 
that  the  order  safficiently  appeared  to  hare 
baen  made  at  a  Poiioe  Coort  established  ander 
ttat.  8  A  4  Viet  e  84,  and  thereibre  showed 
Jnrisdietion  in  the  magistthte,  singly,  to  make 
saeh  order^  vndar  stat  2  A  8  Vict  e.  71,  s.  14. 
By  the  examinatiens  it  appeared  that  in 
1818  the  panper  was  redding  with  his  fliaer 
as  part  of  his  fimiily  in  parish  H.,  beiag  then 
ire  years  old;  and  that,  in  1816,  the  flitfier 
acquired  a  setdement  In  H. :  but  It  was  not 
expressly  stated  tHh^  at  that  time,  the  pau- 
per was  resident  with  him  oi  unemancipated. 
The  Ihther  continued  to  reside  in  H.  fiir  seve- 
ral years  afterwards.  Held  that,  in  ^  ab- 
sence of  contrary  proof,  the  Sessions  might 
properly  assume  that  the  panper  continued  a 
member  of  his  flitiier's  flunily  and  uneman- 
eipated,  after  tbe  settlement  was  ac<iulrad. 
MugitM  ▼.  JiasieMrMntM,  89L 

2.  Non-emancipation  not  presumed. 
SxaaslaatioBs  showed  that  the  panper  was 

Uting  In  parish  L.  aa  a  member  of  his  Mhtr't 
ihmily,  unemardpated,  till  1812,  when  he 
mariM.  And  that,  in  1824^  the  ihther,  then 
reddent  te  parish  B.,  reedred  relief  tiom  L. 
Hdd,  ttiait  tha  examinations  did  not  shew  a 
derbadTS  settlement  of  tiie  panper  hi  lu 
JUgkta  r,  Btmgnr,  800. 
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IV.  BatUtmeni:  pwUh  ApprentiMihip. 

1.  WhMi  number  of  parish  oAoen  may  bind. 

A  binding  of  a  pariah  apprentice  by  a 
ohnrohwarden  and  one  of  two  oreneen  of  a 
townBhip,  is  good. 

The  recital  in  a  parish  indentore  of  an 
Ofder  for  binding  is  sufficient  primary  eri- 
dence  before  remoying  joaticei  that  raeh 
Ofder  was  made. 

An  indenture  prodaced  before  remoring 
Jnstloes,  had  at  the  foot  an  aUowanee  by  C. 
and  L.,  "  jastiees  of  the  peace  for  the  West 
Biding."  The  order  for  binding^  as  reeited 
in  the  indenture,  appeared  to  be  "made  by" 
C.  and  L.  (the  nunc  names),  "Jnsticei  of  the 
peace  in  and  for  the  said  Riding." 

Held,  that  the  allowance  was  sufficient: 
Isaimnch  as  such  allowance  is  merely  an  act 
personal  to  the  magistrates,  and  the  place 
where  it  is  signed  need  not  appear  on  the  in- 
itrament.    Begina  t.  Stmn/ortkf  M, 

S.  Notice  to  oTerseers,  when  neoesiavy:  in 
R^gifM  r.  Tottmt,  88. 

5.  Order  for  binding:  primft  flMie  eridenee 

of;  ee.  Ana,  i. 

4.  Allowance  by  same  Jnstioei  need  not  set 
forth  place,  66.    Aitii,  1. 

6.  Allowance,  when  not  presumed. 

On  appeal  against  a  remoral  gronnded  on 
A  settlement  by  binding  as  apprentice  from 
parish  8.  in  the  West  Riding  of  Torkshire  to 
parish  T.  in  Lancashire,  the  eyidence  was  the 
order  of  Jostioes  for  patting  oat  the  appren- 
tice to  a  master  resident  in  T. ;  an  indenture, 
ezeeated  by  the  master,  and  allowed  by  two 
joftioes  of  the  West  Riding;  and  a  serrice 
by  the  panper  nflder  the  master  in  T.  The 
sessions  baring  qnasbed  the  order,  saljeet  to 
ft  case  which  raised  the  question  whether 
there  was  eridenee  sufficient  to  raise  the  pre- 
•umption  that  the  indenture  had  been  exe- 
euted  by  the  officers  of  8.  and  allowed  by  Jus- 
tices of  Lancashire:  This  Oonrt  held  that 
there  was  no  eridenee  %hich  made  it  neces- 
laiy  to  adopt  that  presump^on  rather  than  the 
apposite:  and  therefore  they  oonflrmed  the 
order.  jBe^na  r.  MaeeUtJUld,  78. 
6.  Allowance  by  jostioes  of  the  other  county 

must  set  forth  place. 

All  Judicial  acts  by  persons  whose  autho- 
rity is  limited  as  to  locality  must,  on  the  &ce 
of  them,  purport  to  be  done  within  the  local- 
ity. 

The  act  of  Justices  in  determining  on  the 
propriety  of  making  an  order  to  Mnd  a  parish 
apprentice,  under  stat  66  G.  S,  e.  189,  is  Ju- 
dicial; but,  on  ezeeution  of  the  IndeDture^ 
their  allowance,  under  sect  1,  in  puriuaaee  of 
the  order  preriously  made,  is  not  a  Judicial 
aet»  and  conseqnentJly  need  not  purport  to  be 


executed  within  the  Jurisdiction  of  tha  jm> 
tices  signing  it 

Where  the  Justices  act,  under  seei.  3,  for 
the  place  in  which  the  child  is  to  serre,  they 
determine  on  the  propriety  at  the  time  of  al- 
lowance;' and  consequently  an  aUowaaM 
under  sect.  2  is  a  Judicial  ae^  and  musl^  ea 
the  Ikee  of  it,  purport  to  be  executed  within 
the  Jurisdiction  of  the  Justices  signing.  Jle- 
gina  T.  Toimtm,  80. 

y.  Settlement:  by  hiring  and  serrioe. 
General  hiring :  its  legal  effect,  742.    Jfartap 
and  Servant,  L 

VL  Settlement:  order  of  remoral  unappaalod 
against. 

1.  What  documents  to  be  sent,  63  n.,  66  b. 
Pott,  X.  8,  5. 

2.  What  is  eridenee  of  the  execotloB  ef  tha 
order. 

To  prore  before  remoring  Justieea  tha  aae- 
eutioB  of  a  ibnner  order  of  remoral  diroded 
to  parish  D.,  it  was  stated  in  the  examinalieaa 
that  an  orerseer,  after  obtaining  suoh  fomsr 
order,  employed  T.  G.,  since  deceased,  to  cx- 
eeate  it:  and  that,  q/Ur  T,  G.  retmrmtd/kmm 
rmmtmimg  ik^poMpen,  he  signed  the  IbOowiiS 
endorsement  OB  the  order :  "DelireredtoW., 
orerseer  of  D.,  June  28,  1826,  by  T.  G.* 
Held  that^  on  the  whole  statement,  there  wae 
some  eridenee  on  wldoh  the  Justices  mig^ 
presume  an  execution  of  the  order. 

On  trial  of  au  appeal  against  tho  order 
founded  on  these  examinations,  it  appeared 
in  eridenee  that  the  endorsement  was  rigned 
by  T.  G.,  a  person  employed  as  ahore,  tiia 
signature  only  being  in  his  handwriting:  and 
that,  on  the  morning  of  the  alleged  removal 
the  paupers  were  seen  going  with  T.  G.  from 
the  remoring  parish  for  the  purpose  of  pra- 
oeeding  to  D.  On  a  question  reserred  lor 
this  Court,  whether  the  end<»Bement  was  ra» 
oeirable  in  eridenee,  and  whether  witkoiit 
it  there  was  eridenee  from  which  the  sessinM 
might  infer  execution  of  an  order  of  ressoral : 
Held  that,  if  it  was  assumed  on  both  ddao  aft 
sesslonB  that  such  endorsement  usnalfy  fol- 
lowed the  delireiy  of  paupers  under  an  order, 
the  endorsement  was  properly  receired  in  ari- 
denee,  as  a  thing  done  In  the  usual  noursa  of 
duty.  But  that,  without  the  endorsemieBi^ 
there  was  eridenee  from  which  exeeutloii  of 
the  order  might  be  inferred. 

The  appellanti^  at  sessions,  relied  vpoa  Iho 
quashing  of  a  former  order  of  remoral,  re- 
lating to  the  same  paupers,  on  the  trial  of  an 
^vpeal  between  the  some  parishes.  Tho  entry 
made  by  the  Court  as  to  that  order  was^  thai 
it  was  quashed  by  consent  of  parties,  for  the 
"  tft/brmo/t  ^  and  inauffieUngjf  of  ikt 
Hont."    The  fosslons  baring^  on  tha 
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fOMii  »ppeftl>  daoidtdy  ralijaet  to  the  opinion 
of  thSf  Ooorty  thai  the  order  wse  qoaahed  on 
grovndi  irhieh  did  not  make  the  q[iiaihing 
oonelnsiTe :  Held  that  the  lenionf  had  a  right 
to  deeide  this  on  ooasideration  of  the  elroam- 
itanoeabefbre  them,  and  that  tUe  Court  ovi^t 
not  to  intetfSwe  with  their  ftndlng .    JUguta 

T.  jDui$i^/uid,  era. 

8.  Xadonement  hj  deeeaeed  oaeer«   OTS* 

TIL  Order  of  remoTils  tTftTilntHtnt. 
1.  Soffleient^  89L    Anti,  UL  L 
3.  Insnffieient^  899  n.    A»a,  UL  2. 

Tin.  Older  of  removals  foimal  parte. 
Jniidietioii  to  aet  aa  elngle  jnetiee  when 
nAdentlj  ihown,  891.    ^iD^III.1. 

n.  Bemoral:  notiee  of  ehatgeahOity. 
Slgnatare  bj  minority. 

Wkere  a  noliee  of  ehaigeahOitj,  under  itai 
4  «  6  W.  4»  a  r^  1.  79,  ii  iigned  by  A.,  B., 
and  0^  Btjling  themielTee  "orexieerf  of  the 
poef^(baftnot  ''the^ora  ^'mijoritj of  the^ 
oreneen)  of  pariah  J>^  and  it  doei  not  appear, 
hj  eridenee  on  trial  of  the  appeal,  that  thej 
tn  not  aU  or  a  minority  of  the  OTeneen^  the 
aoHoe  ie  foileient    JUgima  y.  (M9m$,  909. 

X  Bemoral:  oo^ee  of  eacaminaliona. 
!•  Of  all  doeomente  mod  in  eridenee. 

Under  etat4A5W.4,e.76,i.r9,if  doen- 
mentary  eridenee  be  need  bdlbre  removing 
Jvatioee,  the  doeomenta,  or  eopiee,  mnet  ba 
aent  to  the  paeieh  reeeiviag  notiee  of  the 
order  of  remoTaL  And  thii,  whether  the 
panper  be  removed  at  the  time  or  not 

ETaminatiomii  lent  witii  an  order  of  removal 
diowed  a  oompleto  aetflementy  bj  hiring  and 
eervioe,  in  the  pariih  eerved  with  the  order : 
they  aIm  ihowed  that  the  pauper  had  for- 
merly (alter  beooming  to  settled}  been  removed 
by  order  of  Jnettoei  from  the  pariah  now  re- 
moving to  the  pariah  aerved  with  the  preeent 
order:  and  that  the  former  order  waa  pro- 
dneed  before  the  now  removing  jnatieea.  The 
fbcmer  order  waa  deaeribed,  in  the  examina- 
tion of  the  olBoer  who  had  exeented  it,  by  the 
date,  name  of  pauper,  and  namea  of  itutiem : 
bat  no  oopy  of  anoh  order  wee  aent  with  tlie 
•xaminationa.  Appeai,  on  the  ground  that 
mo  oopy  or  extract  of  anoh  laat-mentloned 
Older  had  been  aent: 

Held  (on  a  eaae  atated  by  the  aeaaiona, 
whieh  had  oonflrmed  the  preeent  oider  of 
xmnoval),  that  the  objeotion  waa  fiital,  and 
that  the  reepondenta  ought  not  to  hare  been 
beard  at  aeaaiona.  Jtegina  y,  Mfylor,  55. 
S.  WbentobeBen^55,88.  Ani^  L  Poi^8. 
t.  Pertlal  deaeription  not  aufieieat 

A  pmiper  waa  remoredfrom  0.  to  B.on  ex- 
wtaationa  ahowing  a  aettlement  by  hiring 
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and  aerviee  in  B.  under  a  ooUiery  bond.  I^ 
i^peared,  by  the  depoaitiona,  that  the  bead 
waa  produoed  before  the  removing  juatieea; 
but  the  oontento  of  it^  though  partially  de- 
aoribed  in  the  examinationa,  were  not  embo- 
died in  them;  nor  waa  any  oopy  aent  with 
them  to  the  OTeiaeera  of  R. 

Held,  that  the  aending  of  aneh  examina- 
tiona only  waa  not  a  auffleient  oomplianoe  with 
•tat  4  A  (  W.  4,  e.  76,  a.  79. 

And  that  the  omiarion  waa  not  enred  by  a 
Oopy  having  been  aent  after  aerviee  of  grounda 
of  appeal  but  before  triaL  Begina  r.  Earn 
MimUuonf  68  n. 

4.  Bxonae  for  not  aending,  62.    Aeca^  8. 
8.  Of  document  produced  tn  aupport  of  the 

aetdement 

Where  the  pariah  applying  to  remove  a 
pauper  proree  before  the  Juatioea  a  former 
removal,  aoquieeoed  in,  to  the  pariah  now 
about  to  be  oharged,  and  produeea  the  order 
of  removal,  aueh  order,  or  a  oopy,  mnat  be 
aent  to  the  latter  pariah,  under  atat  4  A  6  W. 
4»a86,a.79.    B^ginukY.WmngUm^tbu. 

XL  Appeal  againat  order  of  removal :  atatemeat 
of  grounda. 

That  oopiea  of  the  examination  have  not  been 
aent,  85.    JmO.X.'L 

Xn.  Appeal  againat  order  of  removal:  apodal 
entry. 

1.  Seeriona,  how  Ihr  the  Judge  of  what  ia 
oonduaiTe,  678.    Aiiia,TL2. 

2.  Qnaahing  for  the  ^'inlbrmality  and  inauff- 
eieney  of  the  examimuOona,'*  678.  AmiL 
VL2. 

POSSBSSIOir. 
L  Adverae.    Admrm  Ptmutim, 
n.  Toroiblo  reaumption  of,  904  Tr^tfomf  L  L 
UL  Of  oopaieener,  1088.    Aimrm  Fomuieik 

POWXB. 
L  Leaaee  under  powen^  688.    Zeate,  UL  702. 

SUHtT^MMIff  L  L 

XL  Statutory:  order  under. 
Mnat IbDow tiie anUiority, 997.    WSina^LL 

PBAOnOB. 
I.  General  rulea  oC 
Muat  be  implied  with  refnenoe  to  the  natow 
of  the  proceeding,  288.    J7«pitoM,VIL 

IL  On  particular  pointo  of  praetf oa^  aee  JJfUim^ 
wit,  Appeal,  AHorfMy.  OommitmmO.  Chmtk 
OomttL  Comii^SwqmttU,  Jkmagm.  Jhbtor, 
IhtlaraUon,  Ihwmrrwr,  Mrror,  Jgnwiiltfoa. 
/MiiefnMt  JalnplMHier.  .tydgt.  JmdgmmM. 
Jwj,  M€mdamm§,  JfUiPriut,  JfoHee.  Ordtr, 
PotHm,  Pneem.  R*9mU»  QmtraUt.  J|«|« 
AiraJViefaf.  2Hdl.   YwrdUt.   Witmm. 
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sa^mmmmi^^ 


PKflMUHIRB. 
UAmtj  to,  VBdw  atat  26  H.  8,  0.  SO,  488. 

PBSSOBIPTIOir. 

L  TUrlj  ynn  en^ojmeBt  m  of  right 
Whftt  pat  in  iiaue  by  toftTane,    866.    EvU 

XL  tmumej  for  life  daring  paii  of  ^  tiina^ 
666.    JMttMik  XVin.  8. 

psssiTMpnoir. 

1.  Kzolnded  bj  eridoneo  of  the  Mil  fikoif, 
L  PrenuBaUoroooTvyozdiidedbj  proof  of 
o:qireBS  agroemenV  l^^»    Adterm  Po9» 

t,  Omnift  rltd  one  aolft:  jobvttod  Vy  v^no. 
OMMxy  prodnotUm  of  dedsotlTO  MtbositJi 
087.     ITOmm^LI. 

iLSztnloC 
Tbat  ft  piuiiuiod  deed  wm  aucli  M  hm  mh- 
tomplalMid,  ind  noibiag  »of%  1886.    Ad' 


zaoMUria 

L  OnazaminAtlonofwitneMMyindorftein- 
»iMiO&»  1018.     Wiimmt,  L  8. 

5.  That  Bot  of  ofleor  U  Umtd,  MO,  880. 

t.  Of  oommiMion  boing  foondod  oa  valid 

oido^  907.     WiUmtk  !•  !• 
4.  Ai  to  Ml  of  oAoon  bdng  bj  Iho  proper 

■nabor,  000.    Poor,  QL 
A»  Of  allowiaoo  of  pariih  indMitiD*  hftTiag 

boon  rigb^  66.    Poor,  IV.  1. 

6.  Ihtot  of  tUowoaoo  whon  not  preoiimody  66. 
Poor,  IV.  L 

T.  Whoa  not  prorantblo  from  poail  eliniM^ 
78  ■•    Poor,  IV.  8. 

81  Xhai  Ml  oOtoir  if  moli  m  ho  doooriboi  hbn- 
lolf  to  bo  in  an  offloial  aot»  801.  Poor, 
nLl.    6oo46.    JB9lm'iHVn.S. 

|V#  la  oihiir  tpftfnoos, 
1«  As  to  omandpatioo,  891, 800.    Poor,  IIL 
8.  Of  paymoat  aftor  yoar  and  day,  180. 

Ori0t,L 
8.  Of  yoarly  holding,  when  oxdudod,  128. 
Landlord  and  Ttnant,  UL  1. 

4.  Of  atato  of  thhiga  oontinaing^  891,  401. 
Poor,  UL  1. 

8.  Ttom  oitabliihod  aoqnoneo  of  fr»tiy  678. 

Poor,VL2. 
ti  Of  anfhority  by  Jnry,  127.    Cbi-poralioii, 

I  L 

7.  OfoontbmingtoboihaiohdlderiOS.  Btmkf 
ULl. 

8.  Of  dedioatlon,  877.   Eig^way,  L 1* 

FBINGIPAL  AKB  AeHNT. 


To  ivo  in  Sppedor  Conrli  021.    Memeg,  UL 

L  mthparttNtoAoaoM. 

As  botirofn  olifRl^  attopi^,  mi  ■MniBijti 
agenty248L    AltorR^,IV.l« 

IT  "Y  nrtfiTff  t^  Ml  rf  iTTihMgn  irtT    Mb. 
ZIL8. 

n0BABLBOAin& 
JfoHototw  Pro§maia»,  1. 087.  ilaiiftnpi;  IT.  1« 


L  Howaftigod  and  inlod  te  fitadtofc  lOlS. 

IL  JwyiroaiwiinrtaiialoMo^mL.  Jhdttg. 
flioa^  L  1. 

Sonudding  on  flwin  mdor  andgBscnt  by  '^mW 
to ozoeatioa oraffitor, ttS.   DfrtrMr, LI. 


nOM  0S60BT  HOt& 
Mb  ofBoBckom^  amd  Premdmorg  Uhlm, 

PBOSBOUTIOJI. 
HaUdoiM.    MMUSam 


^y  final  ofd«,  Osim  of  pla%  7H  •'M^f  XIL  X 
PUBIDO  COHPAJIIT. 


FUBUCtHOTTflB. 

L  Eight  to  ramoTO  poraon  making  n  ^Uilni^ 
aaoo  tharoin,  811«    AmomI^JLI^ 

JL  Appeal  agiinit  Mitaaal  of  Jloanaa^  878L 
QUASTBB  8K8SI0HS. 


QUIET  EVJOTVEETT. 
OoT«nanilbr,4i^    Qioiwinif,  II.  U 

BAILWAT. 
Balaofav^lS.   .B^nte>,LL 

aAX& 

BBOIXAL. 

Mado  la  diiihaigo  of  n  ilatBlaiy  dn^,  88. 
IV.  !• 

BSOOBIK 

Snbpemn  daoaa  tooma,  to  pfodaoe^  878i 


BECOVEBT. 


REPLEVIN. 
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XXOOVSRT. 
Ttmamgdm  o(  1096.    Adnerm 

KE7EBBN0B. 
ArbUtatiotu 

SEOtUI  aSNBRALBS. 

LHiLT.iW.i.  Omtenl  IMm  mad  MtguXa^ 
iiom,  i.  Jiidgd's  endofMiiiMit  on  Hhatl  to 
strike  out  ooant,  L    OomU,  I. 

HBSLT.  4W.4.  (Tmmit  J^ilaf  (Uut  Jfiyvla. 
fiM>M,  18.  CoBohuion  of  tnTvne,  439,  442. 
DiHrtm,  LI, 

in.  B.  T.  11  Tiet  8a1>pcui»  daees  teeoin  for 
the  pfodaotioB  of  reoodh^  877. 

RBJOINDBB. 

Ib  thenstareof  m&ewft6aigiunoBt,686.  Xvi- 
dmc6,XVIII.Z. 

BBUU8B. 

L  Opention  of  oontnot  not  to  snoi  8ft^.    JffOZt, 

XL  CertelntylniilMMHng,14r,lHm.  iTorf- 
^dyi^  1. 1. 

BBMXDT. 

L  Aetion  or  applieation  to  mmnuurj  Jmlfdlo- 
tion. 

AgBinst  atton^T*!  agent  xeoeiving  eUentfi 
money  without  Mthortty,  348.  Auomtg, 
IV.  1. 

n.  AetUm  or  pioododii^  nder  ititalib  Uh 
AefJoisLl. 

IIL  Plea  or  eroga  iotftoQ,  858,  805.    Omlrad; 

m.!.  853.  JSia§,Y.%,  978.  Oovmmit,UL 

TV,  Appeal  or  mandamna^  488, 578, 638.  Bi§kop, 

n. 

y.  By  foreible  entry  on  tntmaer,  M4  3W#- 
pam,!,  1. 

BBMOVAL. 

L  Of  goodfl  anigned  vnder  ezeentlon,  435. 
IKHrMt,  LI. 

IL  Of  poor.    Poor. 

Dittinotion  betwetn  nnt  and  pfluUyt  848. 
Duirutt  n.  1. 

BEPLisvlN. 

L  Proceeding!  by  plaintiff  in  replerin.  Al 
what  eoonty  oornr^  46.    Poti,  WL 

n.  Bond :  eondition  to  proeeOBte  wiliioQt  delay. 
What  ia  delay. 

The  oondiMon  in  a  nplevin  bond,  to  proee- 
ente  the  aalt  withont  deky,  may  be  broken 
by  a  delay  whieh  doea  not  exoeed  the  time 


allowed  by  the  OTdlnary  praetiee  of  the  oonla 
If  the  defondaat  in  replerin  be  vndoly  pn^. 
dioed  by  aneh  delay. 

Wheroi  therefore,  a  plaint  in  replevin  waa 
remofed  into  the  Snpetier  Oonrt  on  9d  Ko- 
venber,  and  the  plaintiff  obtained  aeviral 
aaeeeaaiTe  orden  for  time  to  declare,  and  did 
not  decbtfo nntii  80th  April  foUowfaig:  Held, 
In  debt  on  the  nplerin  bond,  that  there  waa 
OTtdenoe  for  a  juy  of  delay  in  proeaevtlng 
the  replerin. 

A  dedaratifln  in  drf»t  on  a  repbvin  bond 
atated  the  bond,  the  remoral  of  the  j^aint, 
!  dedanitien  In  replevin,  and  arowry,  and  then 
alleged  thai  the  obligor  did  not  preaeente  hia 
afhffoaaid  anii  wiAont  delay  i  bnt»on  the  oon- 
trary  tfaereod;  delayed  ita  pniaeention  fiw  a 
long  and  anreaaonaUe  time,  and  nntU  the 
oUi9^-<aM«t  ^aller  a  raaaonable  time  had 
«lapaed  for  the  tn^  died  befbra  iwne  joined. 
Hel%  tkarthe  langoa^  of  the  breaoh  did  not 

oonAao  the  plaintiff  to  the  pioof  of  dehiy  be- 
tween  the  avowry  and  death  of  the  obligor, 

and  that  the  plaintiff  waa  at  Uber^  to  pioTO 
adelayinde<aaring.  .^^  t.  Ort^  388. 

m.  Bond :  pleading  and  eridenoe. 
1.  General  worda  hnpating  delay,  when  not 

leatrioted  by  the  eontozl^  388.    Aiie»,IL 
3.  Bvidenee  of  deky,  388.    An(^  II. 

IV.  Avowry  and  eogniaanoe. 

1.  Aaanmption  that  demiae  ia  pleaded  aoeord- 

ing  to  the  legal  el(M^  949.    iMffrvM^  n.  1. 

3.  Vnder  diatreaa  Car  a  penalrent,  949.    IHa- 

ITBM^ILI. 

8.  General  knm  vnder  atat  11  G.  3;  e.  19, 
when  not  app]leaU«b  949.    Z>MirM^ILl. 

V.  Vatdlet. 

ProaamptioDa  aftar  vwdiot  for  avowani^  949. 
JKHTiafi  n.  I. 

VL  Jndgment 

1.  For  arrearagea  nnder  atat  17  C.  %  e.  7, 
when  improper,  949.    IKrtrMe,  II.  1. 

3.  On  error  brought  by  plaintiff,  when  de- 
fendant baa  entered  Jndgment  for  arrear* 
agea,  being  entitled  only  to  a  xetomo  ha- 
bendo^949.    JMuvvm^  IL  1. 

Vn.  Caae  for  taUng  inaofieient  anretiea:  plead- 
ing. 

Avenaent  of  inaafteieney. 

In  an  aetion  againat  the  aheriff  for  taUng 
innflkient  anretiea  to  a  replevin  bond,  nnder 
atat  11  G.  3,  e.  19,  a.  38 :  Held,  on  motion 
for  a  new  trial,  after  verdict  for  plaintiff, 

1.  That  the  ezeoatlon  of  the  bond  waa  anffl* 
dently  proved  without  calling  any  atteating 
witneaa,  the  aaaignment  bemg  in  evidence. 

3.  That  the  dedaerationB  and  acta  of  the  re- 
plevin deric  at  the  time  of  hia  taking  the  bond 
were  eridenoe  agaii^at  the  aherUi;  though  then 
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S.  Thaftafl.  Ik,  •noatod  in  n  mUsb  for 
we  nd  oeoi^atiflii  bfwi^t  V7  tlM  now  plain- 
tiff againai  tha  plaintiff  In  ivplaTin,  to  laeo- 
vtttlM  lant  whieh  liad  been  diatrainad  ftr, 
naa  arldanoa  In  aa  aaOoB  againfi  tlM  ahflrii; 
to  ahow  tlia^auiioxaeatlon  haTing  been  «a- 
pradnoaT^thaplaiBtiff  liad  ftUad  to  obtain 
aatia&fltion  of  tlM  lent  aftar  tlM  taUng  or  tba 
bond;  thongli  tba  plaintiff  in xtplaTinwaa no 
,^aity  to  tho  preiont  aolion. 

i.  Tbat  no  ol^oetion  arooa  ftoat  tbo  plain- 
tiff In  lapUrin  baTing  <ndttad  to  lory  bia 
plaint  tin  tlM  nazt  ooonty  eoat  but  two  altar 
bo  bad  xeplerSod,  thoog^  tbo  dodanllon 
aT«tnd  tbat  be  bad  loTiod  bia  plaint,  ''towi^ 
at  fbe  tben  nest  eooalj  eooH^  «kd^"iM  waa 

taken  on  tbe  aTtnBOBtk  ••' 
ft.  Tbatfbeplainti^>b«HAgbc«i^taelioBi 

agalnat  tbe  aoxoliea  (witbont  notleo  to  tbe 
iheriff),  wbieb  aetioto  bad  pforod  nnprodao- 
tlTO,  Bigbt  looorer  4be  eoeti  from  tbe  aberi^ 
th^  amount  not  ^zeeoding,  witb  the  otber 
damagea  pioTad,  the  penalty  of  tbe  bond. 

C  Tbe  Jndge  bavlng  left  H  to  tbe  joy  to 
lay  wbetber  tbe  delbndaat  bad  need  dne  oara 
and  exeidaed  leaaonable  diaoetlen  in  Inqiir- 

ing  into  tbe  aofieieBej  of  tbe  aoretiea  t  Tbat 
tbe  <iaeatloa  waa  for  tbem,  and  waa  piopeily 

left. 
7  and  8.  On  motion  in  anreat  of  Judgment 

Tbat  tbe  declaration  waa  good,  tbongb  it  al- 
leged only  tbat  tbe  aoretiei  were  inaoflMen^ 
making  no  aneb  areiment  aa  to  tbe  plaintiff 
In  ivplerin,  wbo  alio  waa  party  to  tbe  bond. 
And  tbongb  it  did  not  allege  want  of  re*- 
aooablo  care  on  the  part  of  the  defendant  bnt 
merely  itated  aa  breaeb  tbe  inanftdien^  of 
the  loretiea.    BUm§r  t.  Britoo,  48. 


plea  of  thirty  yan^  a^loymant  iato  be  da. 
Anted  Vy ■bowing n Ufi aalali  ~' 

(iMeii,xyin.s. 

ILDeiiaatt. 
L  What  eonefairioB  nfleln^  SU. 

ILL 
2.  When  U  xenden  xepUflaileii  dovU^  SIL 

Ajtumlt,  TL  L 
8.  When  H  ia  tba  pnpar  rqtteatioB,  SIL 

jlmnifC  P  !• 

4.  What  it  p«ta  in  ian%  142.   Mmttr  md 
Sunramt,  L 

8.  Td  plea  anbatantial^  alleging  fhndr  da- 
mnxer MvoloMb 488.   BaU,JIL4L 

UL  In  partjealar  initanena 
L  Aniberity  to  appear  to  ameadad  bOlp  1818. 

5.  Staftatoiy,  888.    Mmim9t,  XmL  t. 


VUL  Caao  for  taking  inrafflolent  nretiei:  trl- 
denee. 
L  Dedarationa  and  aeta  of  replerin  dark, 

48.    Ana,YIL 
S.  VL  lb.  in  former  aetioB,  48.    AnO,  VU 
8.  Bzeoatlon  of  bond,  48.    Amii,  YIL 

V8L  Oafo  in  taking  inaofleieat  mretiei:  triaL 
Qoof  tion  for  tbe  jniy»  48.    ibf^YIL 

X,  Case  for  taking  inaofloient  aoretiea!  da* 


GoaU  of  nnprodttotiTe  aetionf  agidnit  ioietiea, 
48.    Ana,  YIL 

BBPLICATION. 
Z.  Qeaerally. 
L  What  allegationa  in  the  plea  it  moat  not 

pam  orer,  811.    Ammii,  IL  1. 
i.  Simple  trarerH  when  not  infiel«Dt  Whan 


BXPLT. 
L  gyjdenee  In,  wbaa  not  admlmlHe,  4gL 

mi. 

IL  Bight  where  Crown  iateraalad. 


r. 


On 


BBPUBIATIOH. 
of  lei^  18.    H^wbtfy  L  1. 

BBPUGKAKCr. 
Figa  488.    Jlieiw^  L    LtoomnHtrngf* 


IHTBB  ALIOS. 
Froeeedinga  In  otfatr  notion^  48.  S^tnm^TtL 

BSSPm. 
To  next  laarionai  8Y8.    SmiotUf  IL  !• 

BBSTBAINT. 
Aa  alleged  hnati^  lis.    Ibrat. 

BBTAIKBB. 
Of  attomay,  rsi.    Auormg,YILJ. 

BBTUBV. 

L  To  oonuniailoa  to  examine  wHaeaata 

1016.   ffiloM^LS. 
n.  llandamoa,  280.    JfoMlaniii^Y.S. 
IIL  Stamp  oftee^  92.    BwUt,  UL  L 

BXVBNUB. 
Stampa.    Skutp. 

BBVBBSIOV. 

What  ooranaata  do  not  ran  wUh»  44^ 
ILL 

BBV1810K. 
Of  bnigMa  liit»  280.    Jfaadawat,  V.  2. 


BBVOCAHON. 


8HSRIFR 
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BBYOOATIOV. 
97mbftqMn(TCpiigiiaiitdMua|466.  Dmrttt,!. 

BIGHT. 

H«w tnforMdy rSl.    Aaikmg'Ll, 

BOAP. 
Mi§kwa§, 

BULB. 

L  Of  Mort  to  pftj  moB^. 
Bifqtttion  alWr  yaw  and  day,  ISA.    (Mar,  L 

IL  Difohaiied  with  oofli. 

Ok  n.  for  tha  Mft%  US.    Ord&r^'L 
UL  DiitfaettonbitiraeiiaralotiidaJndgmoB^ 

lY.    Qeoinl  BolM.    Bagidm  Omtnim. 

SCHBBUIiB. 
I.  Toa0lerpMllam«B^S25.    IMtor,  IL 
XL  Of  InadlTW^  8S5.    Dtdor,  IL 

80DENTBB. 

SlmO$m 

80ZBB  VA0IA8. 

L  AfiiafI  fbrmor  membon  of  tanUnf  eopaii- 
a«rihip^9S.    JBml^IILl. 

n.  Vol  wtmmaj  on  crdor  of  Ooort  lo  poj 
iMB^,  116.    OrdM",  L 

80BIP. 
6tto«l 
Inplied  t«m  M  to  eoBTwrioD  lalo  thara^  II. 

JB^Imt,  L  1. 

BBAL. 

Aotiof  oorponttoDwitbonliUr.    Ooffmn^itm, 
LI. 

SBBYAHT. 

BBSBIOHS. 
L  Qoaitor  MMtou  gaMnDy. 

1.  In  what  aonae  not  aa  iateior  oov^  TM. 
iiidf dawi^  L  L 

2.  WImOmt  a  oontfaraiaff  oov^  879.    Pott, 
ILL 

8.  A  ooatinving  eoinrl»  Y99.  JMtdCMni^  L 1. 

n.  Power  of  a4}oaznmont. 
1.  WhflB  interforod  with  Ifj  itatato. 

Uador  tlio  ViotaaUen'  Ideoaifaif  Aet,  9  G. 
4» «.  61,  tho  MMioDa  hoarinf  aa  appeal  againat 
tlio  roftiaal  of  Jnatloef  to  grant  a  lioenae  eaa- 
Bot  adUonm  mob  appeal  to  a  inbteepient  aea- 
rion  for  the  parpoae  of  awarding  eoeti  then 
after  a  taxation  in  the  inttrraL 

8o  held  on  the  eoaatraetton  ef  leeli.  S7  and 
St;  hnl withoit  Inpeaehhig the iatheritiy  of 


Oonrti  ef  General  er  Qnarter  Seerion  to  ad- 
jouna  eaee  tnm  one  aeeilon  to  aaotfi«rwhen 
no  itatate  Interferea.  Jtagima  t.  BtUm,  879. 
2.  Fee taatlon of  ooeti, 879.    A«i^l. 

nL  Jndgmeni 
1.  Bffeet  of  equal  Toting.   Saginu  t.  BaUon, 

887. 
S.  Award  of  Tenlie  de  no?o  to^  799.    Indies 

aMn^LL 

SBT-OVF. 
L  Plmofl 

L  To  what  extent  dlTlalUe. 
.  To  adeelarationt  the  tot  aadeecondeoonta 
ef  whieh  aerenUj  eharged  defendant  ae  maker 
of  two  pittnlieorj  notei  and  the  third  oonnt 
aa  aeeeptor  of  a  bin  of  exohange  on  which  it 
waa  arened  that  IbL  remained  nnpaid,  with 
eoonta  Ibr  money  lent  and  on  an  aoeovnt 
elated,  defendant  pleaded,  inter  ali%  speoial 
pleaa  to  the  eovnti  en  the  promiieofy  nolee 
and  the  mon^  eoonta,  whieh  on  the  trial  were 
found  for  him,  and  a  plea  of  let-off  lo  the 
whole  ilefllaratlniij  to  which  the  Tj^^^t^ff  re- 
plied Kol  indebted.  Phdnllff  Vy  hif  parllea- 
lan  claimed  in  reaped  of  the  bin  of  exehaage 
16L  onlty,  and  defendant^  vnder  hie  plea  of 
aet-oi;  proTod  that  plaintiff  waa  indebted  to 
Urn  In  more  than  182i,  hot  not  lo  an  amoont 
which  would  ooTcr  that  aom  together  with 
the  amoont  cf  the  promiiiory  notca  in  the 
fllrat  and  aeeond  eonnli. 

Held,  that  defendant  waa  entitled  to  Ao 
TCidiet  on  the  laane  Joined  on  the  plea  of  eet- 
vtt  bnt  that  It  oaj^t  lo  be  entered  apedaUy, 
"that  the  phintiff  before  and  at  the  time  of 
the  eoBuneneement  of  the  aait  waa  indebted 
to  the  defondant  In  alaiger  aom  than  the  cam 
cf  Ukf  and  that  npon  meh  Teidiet  defond- 
ant waa  entitled  to  Judgment  on  the  whole 
record.  Ford  t.  BmcA,  SU. 
S.  9y  or  agafaut  execnton  and  admiaiatm- 

ton,  779.    JBMOMlon^  IL 
8.  y eidiet  for  defeadaat  whea  i>  be  entered 

apedally,  841.    Aiifl,L 
IL  Badcraemeat  cf  bin  after  dae^  to  dado  ael- 
oi;406.    .BO^ZILd. 

nL  la  other  proeeediaga. 
Whether  to  be  allewed  by  creditor  ia  afllda- 
Tit  to  briag  debtor  before  the  Court  of  baak^ 
nptoy,  987.    Bmnkngpip  IV.  1. 

SBTTIKG  ASIBB  PLBADIBGfl. 
MToloua  deanrrer,  124.    JKBi^  XIL  8. 

SHABBHOLDBB. 
Ia  baaUag  eepartiienhip,  92.    Acmi^IIL] 

6HBBI7F. 
LPutiea. 

0Bgrantiagnple?ia,46.    JI^Mi^VIL. 
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SHIPPINO. 


8TATUTSL 


IL  XtUMiM  »gftlMt 

2.  Ofldal  doeamiiLt%  M.    jB^rfn^s  TIL 

IIL  Dunagof. 
Coitt  of  MtioM  and  piMMdlac^  4y6fe  il^pi*- 
vmhVIL 

BHIPFniQi. 

SIGNATT7RB. 
Bj  minority  of  a  bodjjr  of  oftoan,  9Mi    Poor, 


80IJCIT0& 


SOIiVBKGT. 
BMMaablt  inqoiiy  M  t(S  92.    ilaiii^IILl. 

STAMP. 

Mortgage  a&d  tnuuf6n. 
Kew  Boenrity  for  old  loan  r  aew  partial. 

A.,  being  tonant  in  foe  of  land,  mortgaged 
for  a  term  to  i eeore  150iL,  and  altenrafds 
dledi  haring  derlaed  the  land  to  B.  for  Kfe 
remainder  to  0.  in  fee.  Afterwardt,  B.  and 
0.  borrowed  from  Z.  165{..  to  pay  off  tlie  prln- 
eipal  and  intereiti  and  alio  185^  more;  and 
the  mortgagee,  by  aiiignment,  to  whioh  B. 
and  C  were  partiei,  aislgned  the  term  to  Z., 
ai  a  lecnritiy  for  the  whole  8507. :  and  B.  and 
C.  eoyenanted  for  the  payment  of  the  whole 

Held  that  the  deed  required^  besldei  an  ad 
ralorem  itamp  on  the  1852.,  a  itamp  In  re- 
ipect  of  the  corenant  of  B.  and  0.,  linoe  they 
became,  by  the  deed,  abiolntely  liable  to  the 
payment  of  the  1652.,  which  otherwiie  they 
would  not  hare  been  wiihont  aiieti ;  and  the 
ooTonaoty  ai  to  inch  liability,  conld  not  be 
ooniidered  ai  merely  inoidant  to  the  aiiign- 
ment  in  retpeet  of  the  old  loan  cr  the  new 
leourity  for  the  new  loan.  Jhe  dam.  CfratoUy 
Y.  Qutteridge,  4t09. 

STATUTB. 
Fibit:  Generally. 
I.  AppUoadon  of  atatato  to  elaai  of  oljiieti 

enlarged  by  inbie<iiieatenaetment»88«  Btmk- 

rvpf,  L 

n.  Statotory  remedy  when  the  only  remedy, 
781.    Helton,  LI. 

IIL  Statutory  meaning  of  wordi :  whether  to 
be  imported  into  prooeedingi  under  the  ita- 
tate,  78L    Attorney,  VII.  1. 

IV.  Effect  of  ichedole  introducing  matter  not 

mentioned  in  thobo4y  of  the  aot»  825.   IkU- 
or,  IL 

y.  Oonitnwtloii.    Cbmfnwfieii,  L 


VL  Pleading. 

1.  ConAra  fanaam  itatetls  when  regu^dad  aa 
mere  aggraTatioa,  890.    Floret,  L  I. 

2.  Biiftinetioii  between  atatntory  fonn  and 
itatntory  raqoiaitea,  724.    JkUar^  HL  2. 

8.  When  it  it  aafieiently  alleged  thai&Ha- 
tntoiy  defence  aroie  after  tilio  pffftrfiBg  of 
the  ae^  825.    J^etewylL 

SaooRSLT :  dedaiona  on  genenl  itatntea. 

Vn.  0  itat  25  Bd.  8.    (P^fwriion). 
Secti.  2, 8.    Beier?ationa  by  Conrtof  Bow^ 
MO  page  •15»  in  Regiaa  t.  AnhUwmop  tf 

Omterfrwry,  488. 

VnL  8  Hen. «» a.  9.  (Poceibla  enfiy).  SecLO. 
Action  Ibr  forcible  en^,  890.    Font,  J»  L 

DL  25  H.  8,  a  19.    (Canon  law). 

See  pagai  609,  587,  in  JKcg^M  t.  itrd^Kfi^ 
^  Camterhwy,  483. 

X.  25  H.  8,  e.  20.    (Election  «f  biahopa). 

1.  Beeti.  5,  0,  7*  Iffomtiiatiap  hj  envD,  4811 
Ji%^iop,IL 

2.  See  pagei  504,  599,  010,  041,  in  JUgim  t. 
Archbithop  of  Chaterfrvry,  488. 

XL  28  H.  8,  CL  7.    (Svcceeaion  of  the  Cnmn}, 
SectlL   ProhifaitA&dii^MiylTS.  JTarrM^^ 
LL 

Xn.  82  H.  8,  c.  88L    (Maniace),  173»  290, 231 
Marriage^  L  1. 

XnL  I  Ed.  0,  a  2.    (Plaeti«i  of  bbhopa). 
See  pagei  512,  018,  042,  in  Rtgima  t.  Areft- 
h%§kop  rf  CanterHty,  488. 

XXV.  2  Itat  I  JTor.  0.1.   (The  (^neaa'a  Leptf- 
maoy),  178,  229.    Marnage,  L  1. 

XV.  1  Ells,  c  1.    (Eitate  Ecdenaatioal). 
Sect  82.    See  page  024,  in  Begima  ▼.  AfdU 
bUkop  of  Canterhuryf  488. 

XVL  17  Car.  2,  c  7.    (Renti). 
Judgment  in  replcTin,  949.    DiefrwM^ILL 

XVn.  8  A  4  Ann.  cl  9.    (Promincry  Kofeea)i 
Sect  1.   Description- of  pi^ee,  19.  BilU,IV. 

XVHL  0Ann.c.8L    (Sei^igantFtsN). 
Sect  3.    Nagligencff  of  aaBraati^  sn;  854 
Fire,  IL 

XIX.  2  Gt,  1, 0.  22.    (0et-off). 

Sect  18.    Ezecntors,  779.    Extmlor%  XL 

XX.  11  a.  2,  c  19. 

Sect  23.  Taking  inmiBelent  aontiei^  4A 
i?«pievtffi,VIL 

XXL  14  G.  8,  c.  78.    (Building  Act^ 

1.  Sect  88.  Laying  out  inanranee  money, 
888.    Landlord  and  Tenant,  XL  1. 

2.  Sect  80.  To  what  iizea  it  ^iplle^  847. 
Firo,JL 

XXIL  54  G.  8, 0. 197.    (Poor). 
Seet2.    Pwiih  hindiiig^  00k  JP^ofvIV.L 


STATDTB. 


STOCK. 


lOffS 


XXHL  6ft  0.8^6.  51.    (Go«D^  Btttot^) 
8Mt  34.    OMntr  nrt»  ^  te&tUiM*  T68. 

XXIV.  55  0.  8,  e.  184.    cStwapi) 

XXy.  580. 8, e.  50.    (Ftfming  stock  in  ale- 
oufcioiL) 

SmU.  1*  8, 6.    Bight  to  kMp  ioo4«  on  tho 
pnmUe^  435.    Z>»ilrM^I.l. 

XXVL  56  0. 8»  e.  U9.    (PlBtoh  tppwatlow.) 
1.  Beet  1.    Bedtil  of  ot««r  for  ttadliig,  88. 

Pbor,  IV.  1. 
3.  Secil.    AHowaaoa  by  Jastioefl,  88»  78  n., 

80.    Poor,  IV. 
8.  S6et.3.   AUowMieob7jiistioM,80.    Poor, 

IV.  8. 

XXVn.  8  a.  4»  e.  m.    (Staapi.) 
Beets.  3,  8.    Tnasfer  of  mortfige,  408. 

XXVUL  4  a.  4, 0. 84.    (MMter  and  Setraat) 
1.  Beet  8.     Disohtige  hj  jnstioey  efTeet; 

pleftdingy  and  eridenee*  743.    Jfoffsr  and 

ServafUfl- 
3.  Seoi  8.  Fonn  of  eommitnen«»  455.    Gmi- 

iiiifaMiii^L  1. 

XXIX.  8  e.  4, 0. 18.    (Bankrupt) 

Beet  8.   Proeiixing6seoation,88.   Strnknipt, 
L 

XXX.  70.4,0.48.   (Banking  copartnerships.) 
1.  Beets.  4|  5.     Stamp  Office  retozns^  83. 

Bank,  UL  1. 
3.  Beets.  13,  18.    BoL  fik  against  finmar 
members,  93.    Bamk,  UL  1. 

IXXL  9  0.  4,  0.  81.    (VietuaUers'  Licensing 

Act) 

Sects.  37,  38.     Appeal,  a4)oammen«»  879. 

XXXIL  1 W.  4,  c  33.    (Witaesses.) 
Sect  4.    Order  for  commission,  997,  100^ 
1015.     WiinMt,  L 


XXXnL  3A8W.4,a71.    (Prescription.) 
Beets.  1,  5,  7.    Tenancy  for  Ufc,  pleading, 
688.    Eifidenee,  AVUi.  8. 

XXXIV.  8.  A  4  W.  4,  c.  37.    (Idmitalions.) 
Beets.  3,  7.    Tenancy  at  will  determined  bo- 
fore  act,  137.    OwyoroKow,  L  1. 

XXXV.  4  A  6  W.  4,  0.  78,    (Poor.)    Poor. 
XXXVL  5  A  8  W.  4^  c  54.    (Voidable  Mar- 

riages.) 
'  Sect  3.    What  maniages  Toid,  178.    itfor- 

riaff,  L  1. 
XXXVn.  5  A  8  W.  4>  c  78.    (Municipal  Cor- 
pcratUms.) 

1.  Bed  9.    PsqraMbiof  ntos, 
muff,  V.  3. 


3.  Beets.  101,  IIL    LiaftOi^  to  county  late, 
758.     Oowty  BaU, 

XXXVnL  7  W.  4  A  llHct. e. 78.    (Uttidpal 
Corporations.) 
1.  Beet  34.    PayttCtti  of  rates,  380.    Jfan- 

pUSMm^  v.  si* 
3.  Whether  mandamus  peremptory  in  first 

instance,  380.    JfanilaMWr  V.  3. 

XXXIX.  1  A  3  Vict  c.  110.    (Debtor  and  Ore* 
diior.) 
1.  Beet  11    Taking  bills  in  exeeuCon,  88. 

B&nkmptf  m» 
3.  Beet  18.    Order  of  Ooort  to  pay  Money, 
188.    Ofdor,L 

XL.3ft8\^etc;38.    (Bmknpts.) 
Bectl.    What  enecntloM  not  protected,  88>. 
Bcmkmg^'L 

XLI.  3  A  8  "^ct  e.  7L    (MetropoUtan  Police 
Court) 

Beet  14.    One  justice  aetittg  alboi,  89t 
Poor,  in.  1. 

XLn.8ft4^ct0b84.    (Metropolitan  PoUce 
Court) 
Beet  1    Police  court  diTidons,  8^.    Poor, 

nLi. 

XLIIL8A4Viete.86.    (Church  dlss^ilioe.) 
Not  fcleraat  to  application  ft>r  mandamui  to 

hear  objections  to  cimiiniatlctt  of  bishop. 

Bogina  t.  AreUridup  i^  Omksthisni,  558, 

886^ 
XLIV.  5  A  6  Vlot  c  118.  (Ihsolrent  Debtors.) 
1.  Bcctl.   Bights  of  aeUon,  835.  i7e5tor,  IL 
3.  Beets.  1,  8.    Plea  of  official  assignee's 

tiae,835.    J>e5for,  IL 
8.  Beets.  4,  10.    Plea  of  protection  by  final 

order,  734.    Dedtor,  UL  3. 

XLV.  5  A  8  Viet  e.  133.    (Bankrupts.) 

Beets.  11,  19.    Costs,  where  creditor  brings 
debtor  into  Court  on  affidsvTH»  987.    Bomh^ 
n^rtylV.  1. 
XLVI.  8  A  7  Vict  cl  78.    (Attorneys.) 

Beet  37.    Peijury  in  opposing  appUcaUco  to 
tax,  781.    AttfliriMy,  Vn.  1. 

XLVn.  9  A  10  Vict  e.  95.    (County  ConrlS.; 

Beets.  67, 139.   PriTilege,  931.  AitonMy,IIL 
Thibdlt:  Local  and  personal,  public,  aotk 
XLVni.  But  48  0.  8.  c  IzzzviiL    Bfit^lffn 

Court  of  Bequests,  840.    Brtw,  L 
XLIX.  4  A  5  Vict  Cb  iTit    (St  Itcs^  Bay 

pilchard  fiibery.) 

Remedy  for  inMngement,  78L    AsHsn,  L  1. 


BTOCE. 
Remaining  on  farm  under  assignment  by  skenff 
to  ezecntioa  creditof^  435.    iTMre^,  LL 
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SUBPOENA. 


TKNDEB. 


BUBPONA. 


BUXMOlfS. 
PH;)«7Snth«mAtter<<r81.   Jmmtg.yiLl. 

SURPLUSAaS. 

L  BitlMtioB  of  TidiliMli^  78L    iHm^, 

VILl. 
2.  lUMion  of  laaeBiIbto  aendiiUiQf  YSL 

.AltorMf ,  TIL  1. 
8.8Malflo^TU.    JMfor,IIL2. 

n.  In  ladklmenti  91t.    JiiciielaMii^  V. 

XIL  XBM  of  iBoliidkig  It  In  tmfma^  MS. 
Baif,ZIL8. 

8T7BBENDBB. 

L  Ooiiddontifla. 
L  flmendflr  ttToldod  if  gnni  in  MuidMBlioii 

AToldod. 

Tanaat  la  Dm  demliod  the  land  hj  ladM- 
tore  fbr  a  tarm  depending  on  oerliin  liToe^ 
and  than  deriaed  Ida  eitata  to  hia  aon  for  ]ifo» 
with  xemainden  orer,  and  with  n  power  to 
tenant  fbr  life  to  grant  leaaoi.  After  teitater'a 
death,  and  dnring  the  above  term,  the  aon 
gianted  the  leeiee  n  freeh  kaae  of  the  land, 
and  the  new  Sndentare  of  leaee  aai  forth  that 
It  wae  granted  in  eonaideration  of  the  lORen- 
daring  vp  Into  the  handa  of  the  leuor  hy  the 
leaaee^  at  or  before  the  dellTeiy  thereof;  of 
the  leaae  iint  granted,  wkUh  tmrender  it 
httthjf  made  and  aee^Ud  aocordingly,  He 
new  leaee  wae  a  bad  exeentlon  of  tilie  power. 
One  of  the  liroi  mentioned  in  the  flnt  kaae 
waa  itin  eziiting. 

Held,  that  the  surrender  was  InoperatiTe, 
and  the  first  kaae  remahied  in  foroe;  and 
tfali^  whether  the  aeoond  leaee,  at  the  time  of 
the  demise,  was  yM  or  only  Toidabk  at  the 
will  of  the  tenant  for  life,  and  whether  the 
surrender  was  implied  or  express:  the  gronnd 
of  deolsion  being  thnt  the  new  lease  did  not 
pass  an  interest  aoeording  to  tiie  eontraet,  and 
therefore  the  aoeeptanee  of  it,  thoogh  with 
express  words  as  aboTO  stated,  did  not  eiBMt 
an  absolnte  snirender.  Iht  dem.  Earl  of 
XgrmnmU  t.  Oimrtenajf,  703. 

2.  Surrender  not  absolnte^  if  grant  in  eonai- 
deration Toidable. 

Tenant  for  lUb,  with  a  leasing  power,  de- 
mised premises,  in  1784,  for  ninetj-nine  jean, 
on  three  Utos.  In  1788,  the  lessee  being  de- 
slroos  to  sell  his  term  in  part  of  ihe  pre- 
mises, it  was  arranged  that  the  leesor  should 
giant  to  the  intended  rendee  a  lease  of  this 
patoel,  and  grant  the  original  lecMe  a  fteah 


leaae  of  the  naaold  rcsidne.  ladsnaarcs  tf 
leaae  were  exeeiitod  aooerJingij.  The  ftesft 
leaae  to  the  oiiglBal  lessee  pnrported  lebe 
made  In  ooBridaration  of  tike  wntn 
prior  leaae^  and  gianted  •  term  of  nfaiety- 
7ear%  on  the  aame  three  Uros^  to 
from  the  data  of  the  i^h  leaae.  TUa 
wae  not  •  due  ezeootlon  of  the  power;  tat 
the  preadaee  were  held  mder  it  tin  1845^  when 
^leotment  was  bnra^t  hj  partiee  In 
der,  the  livee  not  haTing  teimlnatod. 

field,  that  the  aoeeptanee  ef  the  flfeeh 
whieh  had  been  nveided  eonli«y  to  Am  ia- 
tention  of  the  partlee  thereto^  and  had  thas 
flttkd  ie  pass  the  intereet  oonlnaeted  tat,  wis 
not  in  iteelf  n  snirender  of  the  prior  leae^  bat 
woifced  no  more  than  a  snirender  oonditisafiil 
to  be  Toid  if  the  new  giant  ahenid  fiuL  Jk% 
dam.  Siddt^T.  PooU,  718. 

n.  Condition. 

1.  Snbseqnen^  702^  718, 718.    AmO,  I. 

2.  Implied, 781; 718.    ibrtS^L 

nL  Implied  or  oj^rees. 
L  Implied  eonditlQa  ns  ta  aaeh,  78^  713L 

2.  Bj  aooeplanea  of  flreah  laaae^  7U.   Jai^ 
L2. 

rr.  Bridenoe. 
]>eUTeringvpofold]aaa^78i;711.    JaO^L 

Y.  Partlenlar  instanoea. 
Snirender  of  lease  in  oonsideratloB  «f  new 
leaae  nnder  n  power,  782, 713.    Aati,  L 

8UBPBI8I0N. 

OfrlghtefaetionbyTolantaiyaetySSl   BOb, 
V.2. 

TAIL. 

TaiL 


TAXATION. 
Ofattomoy'sbQlf  78L    iictom^,  VH  1. 

TSNAK07. 

TENDER. 

Abeolnte  or  eonditionaL 

A  tender  is  ralid  If  It  Im^ea  merely  Oat 
the  par^  offers  agiren  snm  ae  being  aH  Oat 
he  admits  to  be  dne:  bn^  If  It  imply  aleo  that 
if  the  other  par^  lakee  the  monoj  ho  Is  re- 
quired  to  admit  that  no  more  Is  dne^  the  t»- 
der  is  eonditional  and  insnfioient. 

A  tenant  sent  to  his  landlord  26t  wUha 
letter  in  theee  words:  **!  hare  aentwiihtte 
beerer  28<.  to  setkk  one  yearns  rent  of  Nant- 
y-palr."    Held  •  good  tender.    Jsnia  t. 


TERM. 


USER. 
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TBSIL 

Dwfliio«daoeordingto1npl«>M»lti.   BUU, 
ZIL6. 

TB8I8. 

or  iMWimfrfflii  to  «iaBiM  wtteww^  IIM. 

TDCB. 

L  OoBilraelioa  of  writttD  Mnlnot  m  tc^  IS. 
OwirtnicttoiH  m.  1. 

XL  OoBpitetin  ot 
1.  LanvcrMbiidar  month,  IS.  OwMlnietfM, 

nLi. 

S.  MMtting  of  tho  word  "monib,*  781.    ill- 

lom^fVILl. 
8.  Oomptttotton  otto eoBftraSag ft plM» 668. 

IMdimoi^  XVXil.  8. 

ni.  Inpleadiiig. 

1.  B^ootloB  of  TldolSMli^  781.    AUomef, 
VILl. 

2.  Dooeribad  Moording  lo  logd  offoe^  ISi. 
.BO^XILft. 

8.  TwvotM  tak«  fo  m  to  inolodo  too  torgo 
atimo^SOS.    B%a$,XILZ. 

JV.  In  ordff  tor  a  eommiiitoii  to  oxamtoo  wit- 
BOiMfb  1015.     Wimmt,  L  3. 

y.  For  romoring  oropo  Mdgiiod  uidor  ozoen- 
tiM,4U.    2MKrait,Ll. 

YL  Dolaj.    Iktof. 

TITIiX. 

L  Ofptf^. 
L   Undor   Bos-Mfompfl^    478.     Mvidmm, 

ZVnLL 
S.  iBdopondoiit:  whon  ma  VkM^t  to  troipMi 
^  cL  tt^  890.    JTorei^  L  1.  904.    IVw- 

8.  Whon  not  in  imo  under  totarplondornlo^ 
118. 


n.  Tooitato. 
L  ToloMohoMi^868.    Jkmdlord  md  Tmmi% 

1  Faflnio  <  witfiont  netanl  trlotioBy  978. 

HL  Sotting  torUu 
In  irxU  of  mandnarai,  266.    Jfawrf— «t|  Y.  S. 

IV.  OofU  of  mi^  for  ipodflo  performanoo^  on- 
aooooMftil  throDgh  doftndnntfi  defootf to  tttli^ 
898.    OMf^V.l. 

TBAJnL 
UMgo  0^  88.    ChuMruetUm,  UL  1. 

TBAN8FBB. 
Of  mortgage  409.    Stamp, 

TRAVBB8X. 


LbplottAtog.   PUa4big,XXL 
YIILiZlir-83 


XL  Bridenoo  to  mipporl  of;  666.    Mwidmth 
XYWLZ. 

TRB8PAS& 
I.  AfltiflP  of* 
L  Ownor  of  n  bnilding  maj  pnll  it  dovn^ 

thongh  an  totmdor  if  inhabiting  it 

To  n  dodaralion  to  troipa^,  ohargtog  that 
defondant  broko  and  ontored  plaintiff*!  woik- 
ahop  while  platotiff  wio  inhabiUng  and  pr»- 
aont  to  it^  and,  wbilo  plaintiff  waa  lo  inh»- 
bittog  and  preeen1»  polled  it  down,  defondant 
pleaded  pieiui  aaoerttog  that  the  workshop  waa 
defiindantfs,  and  denying  that  it  waa  plato- 
tiff'a. 

Held  that^  on  imoi  jotoed  npon  theeo  arer- 
nenta,  it  waa  immaterial  whether  plaintiff  waa 
or  waa  not  inhnbittog  and  present  at  the  time 
of  the  allegod  trespass;  and  that  defondant 
waa  entitled  to  the  ror^ot  upon  proof  that  ha 
had  n  right  to  the  soiL  BmrlimgT.£md,90L 
3.  How  an  aotion  of  trespass  qn.  cL  fo.  differs 

from  an  •notion  of  foreiblo  enWy,  890. 

Jbrsi^L  1. 

IL  Prsaorlption:  tUrtj  jears*  o^toyment  as  of 
riglH 

What  pat  to  Issna  by  rimplo  in?erso,  666. 
E9idme$fXVUL  8. 

nL  Fleadtog. 
L  Title  to  defondant*  890.    JV>fef,  L 1.  904 

8.  Ifiann  forti  and  ezpnUon^  when  mere  ag- 

graTation,  890.    Foretp  L  L 
8.  In  whnt  ease  plan  of  lenTo  and  lioenso 

amoonto  to  the  general  isBve,  478.   .dMoal^ 

XL  8. 

IV.  Bfidsnoa. 
Brideneo  to  support  of  stoiple  traTorte,  666* 
Efridmct,  XVllL  L 

TBBSPA88BB. 
Whon  ho  oannot  maintain  trsapaas^  890.    Jbrsi^ 
LI.  904.    gWyns^Ll. 

TRIAL. 
Flatotiff's  oaso. 

When  ho  may  eall  eridenee  to  reply,  4SL 

Hilb^VILS. 

UNOBBTAINTT. 
L  Ihjafyprooess,799.    JmdiolmtmU  L  L 
IL  In  TOidie^  799.    Indidmmt,  L  L 
nL  liajndgment^799.    JJirftrtBiiiif,  L  1. 

XTBAGB. 

Of  trade  or  plaoe,  as  eontrolltog  the  oMantog 
of  eipresdobs,  88.    Oomhmiim,  UL  1. 

USSR. 
DedieatioB  hy  permissiTO  vser,  877.    JB^Amyi 
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VALUATION. 


WRKBSB. 


VALUATION. 

of  refoTM,  7.    ArUtraihi^  L 

X.  Suit  for  specifloperfbnauioe. 
PlAintUTf  eofti  where  he  fidls  throogh  Ten- 
dor's  want  of  title,  393.    Oott,  Y.  1. 

IL  DtBUicei  for  ncii'-peif onoMioe* 
Ooito no«» i& what CMe, 391.    CbtCi^V.L 

m.  Hue:  to  leMoheldi. 
Vot  good  for  purpoie  of  nl«,  after  htmA  of 
eoreneot  ezpoeing  tender  te-fbtfeHnrey  M8. 
Lomdhrd  and  Ttntmi,  XL  1. 

IV.  Bele  lalijeet  to  TaluAtlon. 
Appointment  of  referee  by  one  pnrtji  when 
oomplete,  7.    ArhitnUion,  L 

Y.  Bdn  ef  lecip^  U,    Brtktr,  L  L 

▼L  RepadBntion. 
What  ehsnge  of  efronnstneee  aif d  fiHars  ae 
totl]nedonot|aitiiy,19.    Br^Bir,Lh 

VSNIRE. 
UaoerHdnty  ^  78L    Amntjf^YlL  L    799. 

VENISE  PB  NOVO. 
In  fekmj,  when  awarded  bj  Oonrt  of  Error,  799. 

VBRDIOT. 
L  Unoertafai^. 

General  Terdiot  on  eoTenl  oonnt%  when  vn- 
eertain,799.    /ndtcCsMii^  L  L 
n.  In  felony. 
Coneeqaenoes  of  defeeti  !n,  799.    Indietmrnti, 
LI. 
TTT,  Misdemeanor  nomen  edUectlTun,  781.  Au 

foTMy,  vn.  1. 

XV.  Entering  speeiallj,  on  plea  of  8ei^>if  pleaded 
generally,  842.    StUtgr  L  L 

T.  Defeeti  enred  by. 
1.  Inoonsistency,  919.    .faitosiea^V. 
3.  ATOwry  eured  by«  949.    DiHnm,  IL  1. 
8.  Replieation  how  oonstnied  after^  1016. 
Witimtp  I.  3. 

VICAB  GENERAL. 
His  powers  anddntles, 4j88.    BUh^p,  XL 

VICTtJALLBRS. 
Lieensed,  87^.    Smtiotu,  U.  1. 

VIBBLICBT. 

I.  Use  ot,  does  not  Tltlat^  360, 371.    Mtmda^ 

flwt,V.3. 
il.  Rijeetion  ot,  781.    AMoiiMy,  VIL  1. 

VIST  ARMIS. 

When  regarded  aemareaggnTalioa,  890.  ibf^ 
LI.  904.   TWfpaei^LL 


VOII>A€T. 
DlitinetiM  between  Tsid  and  ToidahK  T«l 

WAGB8. 
A««743.    JrerterMtArMM^L 

WAIVER. 
iBy  eondae^  369.    JfaarfoiMit,  V.  1 

WARBHOUaEMAV. 
When  not  a  gnktnitons  baOee^  4S. 

WARRANT. 
Of  oottmitatBt    (kmmStmm, 

WASTB. 

Ownership  after  enolosare  awards  877< 
iNy,  L  1. 

WATiaCOURSB. 
Bxeeption  oC  how  eonstraed,  688. 

WHARFINGBR. 

Fimedi.  JMiMm 

wm. 

Boron  and  P< 


m. 


WILL. 

L  Tenant  at  win,  133.  Lm^pd  uUTmmt, 
IILl.    137.    Cerp0nrtib%  L  1. 

n.  Constrnotion. 


WITNESS. 

L  Oommlssion  to  examine. 
1.  Plaoe. 

Where  a  oommlssion  Ssnes,  nndor  sltt  I 
W.  4»  e.  33,  s.  4,  for  the  examination  of  wit- 
nesses abroad,  the  plaoe  of  examinatien  most 
be  speoifted  in  the  nle  or  order  aaChoiulBg 
the  oommlssion,  or  in  some  sabseqaent  rale 
or  order.  And  examinations  talten  smdTsash 
eommlsslon  ava  faMdmissihIa  in  aridenos^  if 
the  order  be  prodaoed,  omitting  to  qpeoiiy 
pleoe,  thongh  tiia  eommiseifla  itsaiC  nnder 
the  seal  of  the  Goort,  eonlnin  aU  aaoesniy 
partionlars.  OrtviUm  t.  Stm»il»^  997. 
3;  Snflelaney  of  Older  as  to  tiae^  plaee»  aad 

manner. 

A  Judge's  order,  in  Peeember  1845,  dirseied 
a  oommission  to  issoe  for  the  examination  of 
eertain  witnesses  Tirft  tooo  at  NewfonndlaaJ, 
retonable  on  the  laat  day  of  Trinity  tern 
next 

The  oommlssion,  issued  in  ponnaaee  of 
this  order,  was  addnmed  to  oertain  Commis- 
sioners deseribed  as  ''of  St  John's  kn  the 
Island  of  Newfoundland,"  and  commanded 
that,  ''at  a  eeilaln  daj  and  plaoe  oreertiia 
days  and  plaoes  to  be  apfdnted"  by 


WITNESS. 
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thej  dHwld  «Mif6  «1m  wit&0itM  to  ooom  be- 
fon  them  "ftt  NewfimiidlMidy  and  then  and 
tben  •zamiiit  cmIi  of  them  the  Mid  wii- 
MMiaptft" 

The  eommiafion  wm  lent  by  poit  to  the 
ield  OommiMioMn,  in  the  beginiiiBf  of  1840. 
At  the  end  of  IU7  1846,  a  seeled  peeket  wae 
left  nt  the  IfMter^a  oftee  bj  •  penon  not 
known :  It  oontained  the  eommlnlon,  end  re- 
turn to  i^  and  the  ezaminationi  of  the  wit> 
neaMfl  siipied  by  the  perMU  named  aa  00m- 
nuMlonen^  who  were  prored  to  haTO  been 
liTing  at  St  John'f,  Newfoundland,  where  the 
retom  poiported  to  hare  been  made,  leren 
yeair  before  the  alleged  retom,  and  three 
or  fov  montht  after  It 

The  retam  and  ezaminaliona  were  prodoeed 
In  tilie  aame  atato  ae  when  left  at  the  Master^i 
oflloe,  and  bore  no  maik  of  alteration. 

Held,  thai  the  order  gare  mfieient  direo- 
tioni  aa  to  the  time,  plaoe,  and  manner  of 
examinationi,  under  leet  4ef  itat  1 W.  ^  e. 
32,  and  that  the  eommlmion  waa  wananted 
by  the  order. 

That  there  waa  rafieient  proof  of  the  retom, 
without  Anther  eridenee  to  show  that  the  ex- 
aminationa  were  In  the  aame  atato  as  when 
sent  forth  Vy  the  Commissioners. 

That  it  must  be  presumed  that  the  witoessea 
were  examined  apart. 

Deb^  on  a  deeree  on  the  equity  side  of  the 
Supreme  Court  of  Newfoundland.  Pleay  that 
the  deeree  was  made  In  respeet  of  matters 
stated  in  a  eertain  amended  bill;  that^  at  the 
time  of  filing  this  bill,  defendmit  was,  and 
thenee  hitherto  hath  been,  and  still  is,  real, 
dent  out  of  the  jurisdietion  of  the  said  Court; 
that  he  was  nerer  senred  with  any  eopy  of 
the  amended  bill,  and  nerer  had  notiee  of 
any  proeess  ealling  upon  him  to  answer  it; 
and  that  the  proeeedings  on  It  were  taken 
in  his  absenoe  and  ex  parte. 

Beplieatiott.  That,  at  the  eommeneement 
of  the  suit,  defendant  was  within  the  Juris- 
diction, and  was  duly  senred  with  process  to 
anawer  the  original  bill,  which  was  the  bill 
afterwards  amended.  That  defendant  after- 
wards, and  while  he  was  within  the  Jurisdie- 
tion, appeared,  and  appointed  E.  to  be  his 
attorney  in  the  suil^  and  E.  became  his 
attorney  authorised  to  conduct  his  defence 
therein;  and  was,  during  all  the  time  after 
mentfoned,  within  the  Jurisdiction ;  that  after- 
wards, while  E.  was  such  attorney  for  defend- 
ant, and  so  authorised,  the  original  bill  was 
amended ;  that  afterwards,  and  before  decree. 


and  while  XL  ooitlnned  to  be  sueh  atten«y 
and  80  anthoriaed,  B.  had  notice  of  the 
amended  bill,  and  was  serred  with  proosss 
ealling  upon  defendant  to  answer  the  amend- 
ed biU;  and  such  proeeedings  wars  thereupon 
had,  that  the  deeree  waa  made. 

Rejoinder.  That  &  had  not  nctice  of  lie 
amatded  hiU,  modo  et  formi.    Issue  thereon. 

Held,  that  this  r^oinder  did  not  put  in 
Issue  the  serrice  of  process  to  answer  the 
amended  bill,  or  anything  except  notiee  of 
thebilL 

Thai  the  replication  waa  good  afterrerdiet^ 
as  the  meaning  of  the  replicatfon  was  thai 
&  had  authority  ftom  defendant  to  aet  aa 
attorney  for  him  In  respect  of  the  amended, 
as  well  as  of  the  original,  bill;  and  that  de- 
fendant^ by  pleading  orer  to  thia  allegation, 
and  merely  truTersing  the  notice  to  B.,  ad- 
mitted that  the  replication  waa  to  be  taken  in 
the  sense  In  whieh  it  must  hare  been  intended, 
TiBk  that  which  made  the  replication  Talid ; 
and  that  the  authority,  understood  In  thia 
sense,  would  support  the  decree,  whaterer 
might  haTO  been  the  practice  In  Chancery  la 
respeet  of  aa  ordinary  retainer  of  an  attorney 
to  appear  to  aa  original  blD.  Siwtmt  t.  Hm^ 
d^rmm,  1015. 
8.  Names. 

Under  stat  1 W.  ^  c  SS,  s.  i,  the  order  of 
a  Judge  for  Issuing  a  commission  to  examine 
witoesses  in  places  out  of  the  Jurisdietion  of 
the  Court  need  not  contain  the  names  of  the 
commissioners.  The  namea  of  such  commis- 
sioners as  the  parties  agree  upon  may  be 
inserted  in  the  commission. 

The  commission  need  not  be  tested  in  term. 
IKea  T.  MittM,  1006. 

4.  Teste,  1006.    AaO,  8. 

5.  Proof  of  the  return,  1018.    AnO,  2. 

0.  Presumption  as  to  mode  of  examination, 
1015.    Ama,2, 

7.  Commission  how  sent  ou^  1015.    AmU,  S. 

8.  Return  how  sent  back,  1016.    AmU,  S. 

n.  Bubpcena.    Subpema. 

WORK  AND  LABOUR. 
Expanded  count  for,  358.    Cbalrael,  lU  I. 

WRONGDOER. 

When  he  cannot  maintain  trespass,  800.  Font, 
1. 1.   904.   TrupoM,  L  1. 

TEAR  AND  DAX. 
Common  law,  presumption  after,  186.  Ordtr,  L 
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